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I. L. R. 6 Cal. 1S8 


purchaser at an execution-saie in a suit against the mortgagor. The mort- 
gage-deed was in the English form, with a power of sale. Inasmuch as it 
L182] wfiiS sought to be enforced in the mofussil, the procedure prescribed by 
the Eegulation has been applied to it as if it were a mere bye-hil-tvafa, or deed 
of conditional sale. The suit is the ordinary suit, which, in such cases, the 
mortgagee, who has foreclosed, is obliged to bring in order to recover possession 
of the moi;tgaged premises, with this difference only, mz,, that it is brought 
against the purchaser under the execution-sale as well as against the mortgagor, 
and that the former is the substantial defendant. 

In such a suit the plaintiff has to make out his title to dispossess the other 
party, and any objection which can be taken either to the original mortgage 
title, or to the proceedings in foreclosure, may be taken. 

The respondent was one of a firm of builders who, in December 1872, 
sued one Surfunnigs^ Begum, as the daughter of Munshi Bazlur Rahim, and the 
representative of his estate by virtue of a certificate under Act XXVII 
of 1860, for the amount claimed as due to them, for work done partly in 
the lifetime of Bazlur Rahim and partly after his death. On the 10th of 
December 1872 they applied for and obtained, under ss. 84 and 85 of the Civil 
Procedure Code, an attachment before judgment, in order to secure the property. 
Mr. Doyne took objection to the regularity of the issue of that attachment, 
complaining that there was no proof of the proceedings wliich are enjoined by 
'S.'81 and the sub8e(iuent sections having been adopted. But in their Lordships’ 
opinion, it must be taken that, as between Surfunnissa Begum and the plaintiffs 
in this former suit., there was a valid and subsisting attachment at the date of 
the execution of the mortgage, and that this is virtually admitted by the consent 
order of the 23rd January 1872, which was made wlien part of the property 
which had been attached was released from the attachment on the payment of 
part of the plaintiffs’ demand, and it was arranged that the attachment should 
continue as to the particular property, which is the subject of this litigation. 

In these circumstances Surfunnissa Begum, on the 20th of May 1873, executed 
the mortgage under which the plaintiff claims ; and the principal question raised 
by this appeal [133] whether that alienation of the property was not, by reason of 
the attachment, null and void as against the attaching creditors and those 
deriving title under them. The decree in that suit was made on the 13th of 
September 1873, and the proceedings in execution began on the 18th of the same 
month; and it has been suggested on the part of the appellant that, inasmuch as one 
of these proceedings consisted in an attachment after judgment, it must be presum- 
ed that the actual sale in execution x)roceeded under this subsequent attachment, 
and that the respondent cannot claim the benefit of tlie former attachment. 
Upon this point, the learned Judges of the High Court say : — “ The attachment 
never was removed, and the property remained unaffected by this mortgage (so 
far as the person at whose suit the attachment issued) at the time it was 
attached and sold in execution of the decree.” Their Lordships must, therefore, 
assume that, although, where property has been attached before judgment, it is 
usual to reattach it after judgment, that proceeding implies no abandonment 
of the first attachment, which gives the priority of lie». There is no trace 
here of any express abandonment. If this be so, and thei^ was, as their 
Lordships think there was, a valid and subsisting attachment at the date of 
the mortgage, that alienation, unless it can be shown not to fall wfthin the 
provisions of the 240th section, was null and void as against the attaching 
creditor and those who claim under him. Hence, the determination of this 
appeal depends very much upon the point which has been ingeniously raised 
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and argued by the learned counsel for the appellant, and particularly by Mr, 
Cowell. It is said that s. 240 does^ not govern the case, for the following 
reasons: — That section runs thus : “After any attachment shall have been 
made by actual seizure or by written order as aforesaid, and in the case of an 
attachment by written order, after it shall have been duly intimated and made 
known in manner aforesaid, any private alienation of the property attached, 
whether by sale, gift, or otljerwise,** and so on, “ shall be null and void,” 
It is contended that the words “ after it shall have been duly intimated and 
made known in manner aforesaid ” incorporate into the 240th, the provisions 
of the 239th section, which says, “ in the case of [ 134 ] lands, houses, or 
other immoveable property, the written order shall be read aloud at some 
place on or adi’acent to such lands, houses, or other property, and shall be 
fixed up in some conspicuous part of the Court-house ; and when the 
property is land or any interest in land, the written order shall also be fixed up 
in the offices of the Collector of the ZiUa id which the land may be situated.” 
Their Lordships entertain some doubt whether, under the circumstances of this 
case, it was not rather for the plaintiff, who was seeking to oust the defendant 
from possession, to prove the non-observance of the formalities in question, 
rather than for the defendant, who was in possession, to prove affirmatively that 
they had been observed. However that may be, they are clearly of opinion that 
the point raised is one which cannot be taken here upon appeal for the first time. 
It is one which ought to have been taken in the Court below and their Lordships 
can find no trace of its having been so taken. No such trace is to be found in 
the judgments, or in the evidence, or in the reasons which are stated 
in the petition presented to the High Court for leave to appeal to Her Majesty 
in Council. On the contrary, the first of those reasons seems rather to 
assume the regularity of the attachment, and to suggest that it had ceased to 
be a valid and subsisting attachment at the time the mortgage was made. It 
is in these words : “ That their Lordships ought to have held that, even if 

the said property was legally attached before judgment, such attachment had 
ceased to be a valid and subsisting attachment under s. B5 of the Act.” In 
the case which has been cited — Tndrochimder Baboo v. Dunlop (10 W. E., 265 ; 
S.(\, 1 B. L. E., S N., 20). — It is clear from the judgment of Mr. Justice 
Macpherson, wlio is one of the Judges who decided the present case, that there 
it had been positively proved that those proceedings which were enjoined by 
the Act liad not taken place- Their Lordships tliink this is clearly an objec- 
tion which ought to have been taken in the Court below, and not raised for 
tlie first time here, because it involves a question of fact , and if it had 
been taken before the High Court and argued, the Judges of that Court might 
have directed a further inquiry into the matter under the powers which its 
[ 185 ] procedme gives them. Upon this I’ecord they think the judgment of the 
High Court was right, and wdll, therefore, humbly advise Her Majesty to 
affirm that judgment and to dismiss this appeal. The cost of this appeal will 
follow this result. 

Appeal dismissed. 

Solicitors for the Appellant : Messrs. Barrow and Bogers, 

Solicitors for the Eespondent : Messrs. Wr&ntmore and Swinhoe, 
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APPELLATE CIVIL. 

The 21st July 1880. 

PBESENT : 

Me. Justice Pontipex and Mr. Justice McDonelu. 

Lal]ee Sahoy Plaintiff 

versus 

Fakeer Ghand and others Defendants.'' 

Hindu Laiv — Mtiakshara — Liabihtif of son to pay father' s debts. 

Under Mitakshara law, according to the rulings of the Judicial Committee, the p.ivnicnt, 
even iii the father’s lifetime, of an antecedent debt due by him is a pious duty on the part of 
the son, and its discharge is, therefore, such a necessary purpose as to give validity to a sale 
or mortgage by the f ither as against his minor sons. Such antecedent debt means a debt 
antecedent to the transaction, — viz,., the sale or mortgage purporting to deal with the property 

In a suit upon a mortgage by the father alone, where the sons are made parties, the 
decree would be good as against the sons, even thougli thev may have been adult when the 
debt (assuming it was not for immoral purposes) was incurred, and the whole property would 
i>e bound, notwithstanding verse 29^ Chap. T, sec. i, and verse 10, Chap. I, sec vi of the 
Mitakshara. 

In respect of ancestral property the sou is equalK liable for his fathoi’s debts, if not 
incurred for immoral purposes, as for his own debts The interest of an adult son, however, 
could not, ordinarily, be affected b\ a decree against the father alone. 

Where, however, an adult son, although neither an executant of the bond on which the 
suit was brought, nor aiiarty to such suit, >et was shewn to be [136] himself liable for a 
large proportion of the antecedent debt duo on the bond and b\ his conduct had made it 
apparent that he approved of and fully acquiesced in the sale of the whole rincostral property , 
and moreover that he allowed the mortgagee to take and remain in possession for upwards 
of eleven years and to go to the expense in paying off encumbrances on the estate, — it was^in a 
suit by the son to recover his share of such ancestral pioperty', Held, that he was not entitled 
to succeed. Under the circumstances the son rmght to have been made a party to the suit 
brought by the mortgagee. • 

The principles laid down by the Privy Council, and in the Full Bench case of Luchmun 
Dass V, Giridhur Cliowdhry (I. L. R., 5 Cal., 855), by the High Court discussed. 

This was a suit for restoration to possession of a specified share of certain 
ancestral property claimed by the plaintiff in virtue of his right as son and 
concurrent heir under Mitakshara law. 

The plaint, inter aha, stated, that one Lala Hurmundul Singh the grand- 
father of the plaintiff, and father of the second defendant, died, leaving four sons; 
that the second defendant, as one of such sons, succeeded to a four-anna sliare 
of the ancestral property ; and that the plaintiff, as the son of tlie second 
defendant, became, on his birth,*entitled to a two-anna sliare of his father s 
property under Mitakshara law , that, on the 4th July loGG, the first defendant 
obtained a decree on a mortgage-bond , dated the 2nd January of the same 
year, against the second defendant directing a sale of his share of* Mouza 
kumeryawan ; that the first defendant, at such sale, held on the 22nd Decem- 

* Appeal from G|rigmal Decree, No. 179 of 1879, against the decree of Moulvie Mahomed 
Syed Nurul Hossain, Khan Bahadoor, Subordinate Judge of Shahabad, dated the 31st 
March 1879. 
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ber 1866, himself purchased, and took possession of the whole four-anna share 
of the said mouza. In the present suit (the plaint being filed on 15th Novem- 
ber 1875), the plaintiff sought to regain possession of a two-anna share of the 
said mouza. 

In his written statement the first defendant asserted, that the mortgage- 
bond, mentioned in the plaint, had been given by the second defendant as a 
security for the payment of antecedent debts ; that a portion of this considera- 
tion was in respect of moneys due on previous decrees obtained in suits in 
which the plaintiff, as well as his father, the second defendant, had been made 
parties , that a further portion of the money so secured was borrowed by tho 
second defendant to defray the expenses attendant upon the performance of the 
shrad ceremony of the pJaintifi’s [i87] grandfather ; and that no part of tho 
debt incurred under the bond liad been so incurred for an immoral purpose. 
The first defendant also contended that, under the Mitaksbara law, the debt not 
being contracted for an immoral purpose, the whole of tlie share of the 
ancestral property which descended to tho second defendant and the plaintiff 
was liable for the debt of the father , and further, tlmt the plaintiff, by his 
conduct at the time when the bond was executed and the decree of the 4th 
of July 1866 was obtained, must he taken to have acquiesced in the sale of 
the whole four-anna share of the Mouza Kuineryawan, which followed upon 
the decree. 

Tlie Court ot first instance found on the facts that the debt due on the 
mortgage -bond, dated tlie 2nd Januarv 1866, 'was incurred to pay valid and 
legal debts due to the first defendant by the second defendant, and, to some 
extent, by the plaintiff himself , that there was not lung m the bond which 
exempted the share of the plaintiff' from sale under the decree , and that the 
plaintiff’ was aware of and acquiesced in the sale of the whole of the four-anna 
share of Mouza Kuineryawan. For these reasons the Court dismissed tho 
plaintiff’s suit. 

The plaintiff, thereupon, appealed to the High Court. 

Baboo Ham Chiinder Baiicrjee and Baboo Diuga Perslicul for the 
ApiJcllant. 

Baboo Mohesh Cliimdu) Chowdhry, Baboo Ckiuiditi Madhtih Ghosa, and 
Baboo Ahinash Chuvd^r BaverjoQ for the Respondents. 

The Judgment of the Court (Pontifex and McDoNELL, JJ.) was 
delivered bv 

Pontifex, J. -This appears to us to be one of those fraudulent cases on the 
part of a Mi .ik«liara father and son, whicli have led to the late fluctuating 
developments ol Mitakshara law The case stood over in consequence of a 
similar point, al the time it came on, being before a Full Bench , — Litchumn 
Dass v. Gindhnr ^Jhoivdhry (I. L. R , 5 Cal 855), and the argument was 
delayed till the decision of the Full Bench had been given. Now, I was a 
member of the Full Bench on that occasion, and as 1 understand it, the 
[138] decision given by tho Full Bench in thi^t case does not interfere with 
the opinions expressedjn the judgment of myself and Mr. Justice McDONELL 
in the case of P grind Nat am Sbujh v. Honoonian Sahay (1. L. R., 5 Cal., 845) 
(which was one of the cases mentioned in the Reference to tlie Full Bench), 
except that would seem, in consequence of the rulings of the Privy Council, w^e 
are bound to hold that the payment, even in the father’s lifetime, of an antece- 
dent debt due by him is a pious duty on the part ot the son ; and its discharge 
is, therefore, such a necessary purpose as to give validity to a* sale or mortgage 
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by the father as against his minor sons (but not against his adult sons)* whetlmr 
such antecedent debt does or does not come within the words — ‘ If a calamity 
affecting the whole family requires it, or the support of the family renders it 
necessary, or indispensable duties, such as the obsequies of a father or the like 
make it unavoidable always provided that the antecedent debt is not incurred 
for immoral purposes. It was however, the opinion of the Full Bench, that the 
antecedent debt spoken of by the Priv> Council means a debt antecedent to 
the transaction, viz., the sale or mortgage purporting to deal with the property. 

But if the property is dealt with by a decree in a suit upon a mortgage by 
the father alone, to which suit the father and sons are parties, it follows, 
from the Privy Council decisions, that, as against the sons, oven though they 
may have been adult w^hon the debt (assuming it was not for immoral purposes) 
was incurred, and notwithstanding verse 29, Clnap 1, sec. i, and verse 10, Chap 
1, sec. vi, of the jVTitakshara, the property would be bound , not indeed by virtue 
of the mortgage, 6ut by virtue of the faihei’s debt antocodent to the suit being 
enforceable against the joint ancestral estate, and therefore against the mort- 
gaged property as part of it. Strictly speaking, perhaps the suit should be in 
the form of a suit upon the mortgage as against the father, and upon tlic 
debt as an antecedent debt as against the interests of the sons in the joint 
ancestral estate But tins would he merely matter of form , and the neglect 
to frame the suit accurately would, probably, not prevent tlie Court making 
a decree which would give the sons an opportunity of [139] redemption. 
The result in fact seems to be, that qm ancestral property, the son is as equally 
liable for tlie father’s debts, if not incurred for immoral purposes, as for his 
own debts But if the interests of an adult son weie affected by a decree against 
the father alone, whicli, in our opinion, is not tlie law, the unreasonable 
consequence might be, that the son’s interest would be more liable for the 
liayment of the father’s debt than for the debt, and perhaps tlie prior 
debts, of the son, foi no creditors of the son could touch his interest 
without suing him. 

No doubt, previously to the Privy Council judgment, it was considered 
that the pious duty of paying the father’s debts did not arise until after his 
decease. This resulted Irom wliat appears to have been considered by^ the 
Privy Council a too literal interpretation of the texts wliich applied to the 
subject, and which, for convenience’ sake, may be referred to as to a gi’eat extent 
collected in Chap. V, sec. iv, of the Mayukha. But by the decisions of the Privy 
Council it has now been established, that it is a pious duty of the son to pay 
his father’s debts out of the ancestral estate even in the father’s lifetime. 

Now, in the present case, a Mitakshara father mortgaged certain ancestral* 
mehals for the purpose of securing the sum of Es. 9,000. That sum of 
Rs. 9,000 was made up of three sums due to tlie mortgagee on antecedent 
decrees,- a sum of Es. 2,598-3-8, due on a decree of 19fch December 1864 , 
a sum of Es. 822-6-6, due on another decree of the same date ; and the sum of 
Rs.5, 183-9-4, due on a decree of 29th November 1864. These three decrees made 
up the sum of Rs. 8,604-3-6. The mortgagee agreed to give up Es. 204-3-6, 
but at the same time advanceii an additional sum of Es. 600, thereby making 
up the whole sum of Rs. 9,000. Now, the first two anliecedent decrees which I 
have mentioned were against the father alone, but they were Secrees which have 
not been impeached, and which show that there were antecedents debts due 
from the father at the time of the execution of the mortgage bond. The 3rd 
decree, ot the 29th November 1864, was a decree on a bond given by the father 
and his son, the present plaintiff, which decree had been obtained against the 
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father and the present plaintiff. It is not* attempted in this case to show 
[ 140 ] that that decree was a fraudulent or improper decree , no steps were 
even taken to set it aside , and we must assume, therefore, that the debt was a 
valid debt against the father and the son ; and that being the case, the whole 
sum of Rs. 9,000, alleged to be secured to the defendant by the father’s bond, 
was at the date of such bond, an antecedent debt due by the father, with the 
exception of Rs. 600 advanced at the time. Now, that is so insignificant a 
proportion to the whole sum that, probably, it might be left out of account 
altogether. But as a matter of fact there is a recital in the bond that it was taken 
for the karuj ceremony of the grandfather of the present plaintiff , and we find 
by a statement in the plaint that the grandfather died just one month before the 
execution of the bond in question. We think, therefore, that we may safely 
assume that the Rs. 600 was advanced to the father for a purpose which would be 
binding on the ancestral estate. Now, upon this mortgage bond the defendant, 
mortgagee, sued the father alone. He obtained a decree, the property was put up 
for sale, and the mortgagee purchased it. It is true that the decree was in the form 
in which decrees were then drawn, declaring tliat the riglit, title, and interest 
of the defendant should he sold. But tliere can be no doubt whatever upon 
the evidence in this case, that it was the belief of the mortgagee, at the time 
when he executed the decree, that he was selling and purchasing the whole 16 
annas of the property hyjiothecated. Still, if there were no other circumstances 
in the case, we should have been bound, on the principles to which I have 
referred at the commencement of this judgment to hold, that the son’s interest 
would not bo affected by that decree, he not having been a party to the suit. 
But in reality we find tiiat m tins rase there are very special circumstances. 
Not only was the bond given, as to ihe larger proportion of the amount secured, 
for a debt actually duo by the son, but we find, upon the evidence, that the 
son was present at the time of the execution of the bond ; and that he was a 
consenting party to his father mortgaging this melial. We also find, 
upon the evidence that after the suit had been commenced by the 
mortgagee, and a decree obtained, the son went to the mortgagee and asked 
him to postpone the execution of the decree. [ 141 ] Moreover we find, that 
the son allowed the mortgagee to purchase, and to enter into possession, and to 
hold possession of the 1 6 annas for nearly twelve years, because the purchase 
was made in December 1866, and this suit was not commenced until November 
1878 ; and it is a noticeable circumstance that the plaintiff has carefully 
abstained from presenting himself as a witness. 

But the case does not rest there alone, for there is evidence to show, and 
wo have been assured, that, after his purchase, the mortgagee paid off money - 
* incumbrances rpon this estate. In consequence of the son standing by and 
allowing the movi^a^ge to be made, allowing the mortgagee to believe that the 
mortgage would affect t.liat whole lt> annas of the property, and afterwards 
allowing him to take possession under his purchase, to continue such posses- 
sion for a period of eleven years and upwards, and to discharge incumbrances 
on the estate, we think it would be manifestly unfair and improper, under the 
circumstances, to allow the son in this suit ^ to treat the purchase by the 
mortgagee under liis decree as if it did not affect the son’s interest at all 
If these circumstances’^ did not exist, we should have said, as we have 
stated before, tfiat the son being adult, and being no party to the 
mortgage or to the suit upon it, would not be bound by the decree , and even 
under existing circumstances, we think that, properly, he ought to have been 
made a party to the suit. But the question now is, ought he to succeed in 
this suit ? He has allowed nearly twelve years to expire before bringing the 
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present suit ; and when he brings the suit, he makes no offer whatever to pay 
off the sum that was secured by the mortgage-bond, or the sums paid by the 
defendant in discharge of incumbrances on the estate. Now, we have shown 
that the son is liable, at all events, so far as ancestral estate goes, which would 
include this mortgaged property, to pay the antecedent debt of the father ; and 
the mortgagee would be entitled to enforce, in execution against this property, 
any decree he might get against the son for that antecedent debt. Wo think it 
would be wholly unfair in this suit to give the plaintiff a decree when he has not 
offered in any way to pay off* that debt , and inasmuch as he stood by when the 
mortgage, [ 142 ] purporting to affect the whole 16 annas, was made, and allowed 
the defendant to take and hold unquestioned possession of the estate for more 
than eleven years, to deal as owner with the other incumbrances on this property 
by paying them off, and to be put to a very considerable expense in that way, 
we think that he ought not now to have even an opportunity of redeeming the 
property. What we shall do, therefore, will be to affirm the decree of the 
Court below and dismiss the plaintiff’s suit. Tlie appeal must, therefore, be 
dismissed with costs. 


Appeal fhsmtssed. 


[6 Cal. 142] 

TJie 10th June, 1880, 

Present : 

Mr. Jxtstice Morris and Mr. Justice Prinsep, 


Knstodass Kundoo and another Defendants 

versus 

Kamkant Roy Chowdhry Plaintiff*. ‘ 


Practice — JoUider of Causes of Action — Civil Piocedme Code (Act Till of 18,59), s, 7 f Limitation 
Act{TX of 1871), sched, i%, ait, J5 { — Mortgage Decree — Sale for Arteaj'i of Itevenne — Surplus- 

sale-proceeds — Mai shalhng. 

A mortgagee brought a suit against the mortgagor to have a declaration of his hen over 
the mortgaged properties, and obtained a decree. He afterwards brought another suit against 
certain attaching creditors of his mortgagor, to have a declaration of his lien over certain 

* Appeal from Original Decree, No. 145 gf 1878, against the decree of P J. (4. Campbell, 
Ksq., Officiating Additional Judge of Chittagong, dated the 20th Pebruarv 1878. 

j[Sec. 7 • — Ever> suit shall include the whole of the claim arising out of the cause of 
action, but a plaintiff may relinquish any portion of his claim 
Suit to include the in order to bring the suit within the jurisdiction of any Court, 
whole claim. Relinquish- If a plaintiff relinquish or omit to sue for any portion of his 
ment of part of claim. gfaim, a suit for the portion so relinquished or omitted, shall 

not afterwards be entertained.] 

{ [Art. 16 


Description of suit. 

• 

Period of limitation. 

Time when period begins 
• to run. 

To alter or set aside a deci- 
sion or order of a Civil Court in 
any proceeding other than a 
suit. 

One year 

e ■ * 

The date of the^final deci- 
sion or order in the case by a 
Court competent to determine 
it lins^Uy.] 

lOS 
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mont revenue. I/eld, that the second suit was not barred unde'.- Ai-t VIII of 185J, s. /. 

nefd also, that the inoi tga^o doisreo declaring? tho lion over all tl o mortgaged properties 
covered the surplus sale-prooeecls then iii the hands of the Collector, bocaiise the.se monev.s 
must, as botweou the mortgagee and attaching creditors of the mortgagor, be taken to 
represent tho mortgaged piopertios 

IIi>era Lai Chonullny v. Janokeenath Mookerjee (16 W R., followed. 

The doctrine of marshallnig docs not apply as between a mortgagee and attaching 
creditors of the mortgagor who hold mere money -dec roes. 


The peiiod of limitation prescribed by art. 15, soiled, ii, Act TX of 1871, for a suit to 
set aside an order of a Civil Court, docs not apply wheie the order simply amounts to a 
declaration that the Court considers it has no jurisdiction to act in the proceeding before it. 


[143] The facts of this case wore as follows* On November 3r(3, 1875, Ram 
Sunder Sen and Ram Chunder Sen mortgaged certain properties to Gonesli 
Misser on a bond containing a condition for payment of principal and interest 
within one year. The bond also contained the following stipulations : — 


“ We shall pay the (Toverriment revenue. — If we do not pay the Govern- 
ment revenue, and if, in consequence, all or any of the mehals be sold by 
auction for reali^sation of the Government revenue, then you shall he 
competent to take the princijial and interest tJiat sliall have been due to you 
from the Collectorate from and out of the surplus sale-proceeds on the 
strength of this deed of conditional sale. Neither we, nor our heirs, shall be 
competent to take any objection to it, and no objection, if taken, shall he 
legally valid. In case the proceeds of the sale of the melials in mortgage do 
not cover the amount that sfiall have been due to you on account of principal 
and interest, you shall be competent to realise the principal and interest by 
sale of our other properties, whether moveable or immeovable.’' 


Shortly afterwards the mortgagors neglected to pav the Government 
revenue on nine of tho mortgaged pioperties wdiich w^ere accordingly sold under 
.\ct XI of 1859, free from all incumbiances. 


fl’he defendants in the present suit, who held money-decrees against the 
mortgagors, obtained orders from the Civil Court attaching the surplus sale-pro- 
ceeds which remained as a deposit in the Collector’s office to the credit of the 
mortgagors, their debtors. 

On May 13th, 1876, the mortgagee applied to the Judge for an order releas- 
ing the surplus sale-jiiocecds from thes^ attachments, on the ground that they 
* were liable ic satisfy his mortgage, and he asked to have evidence taken of his 
claim. The Judge lield, on the autiiority of the case of Brojonath Mtiter (13 
W. R., 301;, tliat ho had no jurisdiction to determine the priority of claims to 
money in deposit in the Collector’s Court, and he declined to take any proceed- 
ings on that petition Tho mortgagee then applied to the Collector for payment 
of this money, [144] hut this application was also rejected, and an order was 
passed on the 16th May 1876, that the money could ** not be paid to any 
person other than the malik/* probably meaning the mortgagors. 

On January Jith, ft??, Gonesh Misser sued the mortgagors on his mort- 
gage bond to recover the money due thereon, ** by declaration of a lien ” on 
the mortgaged propeirtics, or, it that were not sufficient, from the other proper- 
ties of the mortgagors, and a decree was passed on 5th February following, 
which declared that the mortgaged properties stand subject to lien until the 
realia^ation ot the money ” 
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Application for execution of this decree was made on 6th April 1877, by 
sale of the mortgaged properties, the nine properties which had been sold for 
arrears of revenue as already stated being excluded from this application, 
though they, with the other properties, were entered in the schedule attached 
to the decree. 

Gonesh Misser, the original mortgagee, sold this debt, on 21st May 1877, 
to BamkaPt Boy. He, as transferee judgment-creditor, attempted to attach 
the surplus sale-proceeds of these nine properties. Thereupon opposition was 
made by the present defendants, who had already obtained orders of attachment, 
and the Judge, on 11th August 1877, declined to take any action for the reasons 
recorded by his predecessor on 13th May 1876, which have been already stated. 
Eamkant Boy, on 29th August 1877, brought the present suit to set aside this 
order of the 11th of August, and to declare that the surplus sale-proceeds were 
subject to his mortgage lien. 

Against the decree given to the plaintiff by the Additional Judge of Chit- 
tagong, two of the decree-holders, defendants, appealed. 

Mr. Bell (with him Baboo Chwider Madhiih Ghose) for the appellants — 
The limitation applicable to this case is Act IX of 1871, sched. ii, art. 15. The 
suit is, under that article, barred by limitation. It is also barred under s. 7 of 
Act VIII of 1859 : Moonshee Bttzloor Boheeinv, Shimisoonissa Bcgwnill Moore’s 
I. A., 551) and Eam-lii5'\hurry Mondul v. Mothoormohtm Moiidul (20 W. 
■R., 450). Even if the suit does lie, the Court will compel the mortgagee to go- 
against the other mortgaged estates and leave the surplus proceeds to the 
general creditors. 

Mr. P. O'Kinealy (with him Baboo Akhil Chunder Sen) for tlio respon- 
dent. — Act IX of 1871, sched. ii, art. 15, does not apply here, because the Court 
refused to pass any order in the case, and because this is not a suit to set aside 
an order of the Civil Court : Kaylash Chtiftder Paul Choivdhry v. Preonaih Boy 
Chotvdhry (I. L, B., 4 Cal., 610). Nor is the suit barred under Act VIII of 
1869, s. 7, because the subject-matter and the parties in both suits are diff erent. 
The decree against the mortgaged properties covers the surplus proceeds in the 
hands of the Collector, which must be taken to represent the properties them- 
selves for all the purposes of the mortgage : Heera Lall CJwwdhry v. Janhkee- 
nath Mookerjee (16 W. B., 222) ; Macpherson on Mortgages, pp. 113, 234. 
The appellants are mere general creditors, and therefore the doctrine of 
marshalling does not apply. 

The Judgment of the Court (Morris and Prinsep, JJ.) was delivered by 

Prinsep, J, (who, after stating the facts as above, continued) . — The first 
objection is, that the suit is barred by limitation under art. 15 or art. 16, sch. ii. 
Act IX of 1871, because it has not been instituted within one year from the 
order of the Judge, dated 13th May 1876, or that of the Collector, dated 16th 
idem, rejecting the mortgagee’s applications. We have, however, no doubt 
that these articles do not apply, inasmuch as in neither case was there any 
order passed adverse to the mortgagee’s right after any adjudication thereof. 
The orders passed simply amounted to a declaration, that neither the Judge, 
nor the Collector, considered that he had jurisdiction^o act as desired. The 
general law of limitation for suits to establish a right woulcU therefore, apply 
to the present suit, and under that law the suit is not barred. 

[146] The main objection pressed on us by Mr. H. Bell, who appears as 
counsel for the appellants, is, that this suit is barred by s. 7, Act VIII of 1859, 
because in bis suit against the mortgagors, the mortgagee, knowing that these 
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nine properties had been sold for aireajs of revenue, did not apply to have the 
surplus sale-i)roceeds declared subject to his mortgage lien, but merely asked 
for and obtained a decree against the mortgaged properties. Mr. contends 
that, as the mortgagee did not ask for all the relief to which he was entitled, 
he cannot now sue for the balance of his claim ; that the surplus sale-proceeds 
are distinct fiom the mortgaged properties, which by the decree have been 
charged witli the debt , and that, if he could not bring a second suit against tlic 
mortgagors, he cannot bring one against the present defendants, the creditors 
of the mortgagors who have obtained orders of attachment in execution of 
decrees held by them He relies principally on the case of Moonshee BuzLoor 
Roheem v. Slimnsoonfssa Bequm (11 Moore’s I. A., 551, see 603 and 605), and 
on Ramhiirnj Mondnl v. Motliumiokun Mondtd (20 W. K.,450), but the 
fallacy of his aigumont appears to us to lie in the fact that the judgment- 
debtors, mortgagors, have not made, and indeed could not make, any opposition 
to the execution of tiie mortgage decree on the surplus sale-proceeds. The 
cause of action in the present suit is certainly distinct from that in the first 
suit. In that suit tlic mortgagee souglit to establish his mortgage-debt and 
his lien on the mortgaged properties, and to obtain an order of the Court 
enforcing it, and the cause of action was the default of the moitgagors to make 
payment within tlie stipulated time. The cause of action in the present suit is 
the opposition ol certain creditors to the satisfaction of the mortgage-decree 
out ol money which represents the balance due to the mortgagors after pay- 
ment of Government revenue on nine of the mortgaged properties sold under 
Act XI of 1859, in consequence of their default, if the mortgagee had, in tlie 
suit to eniforce tlie terms of the mortgage bond, attempted to obtain a 
lien on this money, it would have been necessary eitlier to make the 
present defendants parties to that suit, or to bring the present suit, before he 
LH7] could obtain a deciee binding on the present defendants. But in such 
a case the present clolendauts might reasonably complain that they woie not 
concerned m the cause of action, the default of the mortgagors , that the claim 
to the irione> was one dependent entireh on the manner in which execution of 
the mortgage-decree vas taken out , that, when this matter arose, they would 
be prepared to defend tlieir rights, and that, therelore, they should be dismissed 
from the suit. Slid’ an objection would, m our opinion, be irresistible. To 
use ffhe words of their Lordships of the Privy ♦Council in the case already 
quoted . “ The corioct test is, whether the claim in the new suit is in fact 
founded on a cause of action distinct from tliat whicli was the foundation of 
the formei suit ” (11 Moore’s 1. A., at p 605). Applying this tost we have no 
doubt tliat tlic cause of action m the two cases are distinct. 

^ But hi I'h'S these grounds we are of opinion that the objection must fail 
for another reason In the case oi Heera hall Chowdhnj v. Janokcenath 
Mookcriee (16 W. R , 22J), the High Court (Nokman, OtTg. C.J., and L. S 
Ja( KSOM, J.), declared, that “ it has been long settled bydecisions from the time 
of the late Suddor Court, in consonance with reason and justice, that when mort- 
gaged lands are sold lor arrears of Government revenue, not accrued through 
default of the mortgagee, any proceeds which may arise from the sale in excess 
of the arrears belong to the mortgagee, and he has a right of action for their 
recovery. It is clear in Jact that the money, the proceeds of sale, which had 
been substituted f^r the land mortgaged, became subject to the lion to which the 
land which it represented was subject.” 

The Court, in that case acting on this principle, required a creditor, who 
had, in execution ol a inonev- decree against the mortgagor, attached such surplus 
sale -proceeds, to lelund that money to the mortgagee. The cases decided in 


106 



RAMKANT ROY CHOWDHRV [1R80] 


L L. R. 6 Oal. 148 


the Sudder Court, to which reference has been made in this Judgment, are 
quoted in Macpherson on Mortgages, 6th edition, p 234. 

Taking the surplus sale-proceeds as representing the nine mortgaged estates 
which had been sold for arrears of revenue, the decree obtained by the mort- 
gagee declaring his lien on them [I48j and other estates would be the same as 
declaring a lien on that money ; and as 1 have before pointed out, a declaration 
of a lien on that money expressly would not be binding against the present 
defendants, who would be entitled to show, if they could do so, that that money 
was not subject to any such lien, but had been rightly attached in satisfaction 
of their decrees. This, under the rule laid down in liroiovath MiUcth case (13 
W. R., 301), could not he determined except in a separate suit such as lias now 
been brought. 

Mr. H. Bell next contends that, as a Court of Rqiiity, we sliould compel 
the mortgagee to qxecute the decree first on the other mortgaged properties, but 
we can find no authority for such a course. The defendants are holders of 
ordinary money-decrees, and have no special claim on our consideration, such as 
to lequire us to interfere with and limit the undoubted rights of the mortgagee. 
He has an easy way of realizing the money due to him, and he is entitled to 
take advantage of it. The defendants can proceed to execute their decrees 
against other properties. It is thrown out by Mr Bell, that these properties 
may be subject to other incumbrances. If that be so, there is still more reason 
-for our refusing to require the mortgagee, plaintiff’, to proceed against these 
properties, for the defendants, creditors on no security, cannot ask to hayo the 
advantage of the prior mortgage held by the plaintiff, so as to enable them to 
obtain their money to tlie detriment of these incumbrancers, and more 
particularly without giving them an opportunity of resisting such an order. 

The appeal is, therefore, dismissed with costs. 

Appeal (lisviissed. 

ROTBS. 

[1. LIEN OR SECURITY IS NOT DESTROYED BY THE CONVERSION OF LAND 
INTO MONEY— 

“ There can bo no question tliat, when the land was converted into money, the tjen or 
security was not destroyed by the transmutation , in support of tliis view, it is sufficient to 
refer to the principle embodied iii section 73 of the Transfer of Vioportv Act (1882) and 
deducible from the decisions in (1851) 5 M. 1 A. 271 ; (1880) C Cal 142 , (1892) 20 Cal. 241 , 
(1893) 20 Ciil, 533 ; (1905) 33 Cal 92 (111) Indeed, the principle tliat the rights of a mort- 
gagee are not destroyed by the mere transmutation of the subject-matter of the security into a 
different form without his consent, is too firml> established to be soriouslv challenged, and 
it has been expressly hold applicable to cases of compulsory acquisition under the liaiid 
Acquisition Act — (1890) 13 Mad. 321; (1909) 0 C L J 746, ice also Ranken v. Bast and 
West India Docks (I8i9) 12 Boav. 298, Sherwood v Jjah'aifefte (1880) 58 Am Rep. *414. 2^er 
MOOKEUJI, J., in (1909) IOC. L J 150 (177, 178). See Dr Rash Bchary Ohose on Mortgage, 
Vol. I (1911), p 273 As to the right of the mortgagee to follow the money in the hands of the 
unsecured creditor, see also (1893) 21 All. 137. 

11. MARSHALLING IN FAVOUR* OF UNSECURED CREDITOR— 

See Dr. Rash Bchary Ghose on Mortgage, Vol. I (1911), at .^9, .SCO. 

HI. orders without jurisdiction— limitation— * 

Noed not be get agjde . 3 All. 40 ; 1 All. 3.3.3 , 8 Mad. 82 ; 11 Bom 160. J * 
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[149] The i22nd jky, 1880. 

Present : 

Mr. Justice Morris anj> Mr. Justice Pkinsep. 


Kasheekishore Roy Chowdhry Plaintiff 

versm 

Alip Mundul and another Defendants.'*' 


Co-shaiefs — Enhancement — Notice of enhancement. 

Held, in a fluii for enhancement by one co-s*harcr, to which the other co-sharer was made 
a party, that one co-sharer is not competent to issue a proper notice of enhancement without 
the consent of the other co-sharers previously obtained, though the rent has been paid to each 
co-sharer separately. Under the ruling of the Full Bench, in the case of Gum Mahomed v. 
Moran (I. L. R., 4 Cal., 96), he must first establish his right to a separate contract to recover 
his rent separately on his individual share. 

This was a suit for arrears of rent at an enhanced rate, instituted on 
the 10th of July 1875. The plaint stated that the plaintiff and the second 
defendant, Bisseswari Chowdhranee, were the owners of a zarnindary, in 
which the first defendant held a jote, the rent of which he paid to each 
co-sharer separately. Previously to 1280 (1873), the plaintiff had granted 
his share to his wife, Hurrosoondari Debi, “ under a talukdari settlement, 
to hold and enjov the same during her lifetime.” She died in the 
month of Pous 1281 (December 1874), hut in the year 1280, she had directed 
a notice of enhancement to be served on the first defendant, and it was upon 
this notice that the present suit was brought. The Court of first instance 
held, that the notice was invalid, and that one co-sharer could not sue alone 
for enhancement of rent. On appeal this judgment was reversed, and the 
cause remanded for trial on the merits. The lower Court, on retrial, gave the 
plaintiff a decree. The defendant appealed, and on appeal the judgment of the 
lower Court was reversed, and the suit dismissed with costs on the authority 
of Gum Mahomed Moran (I. L. R., 4 Cal., 96). 

The plaintiff then appealed to the High Court. 

. [160] Mr. /I M. Bose, Baboo Mohiny Mohnn Boy, Baboo Rnahhehary 
Ghosc, and Baboo Gri.sh Ghimder Chowdhry for the Appellant. 

Baboo Grija Siniker Mozoomdar for the Respondents. 

The following Judgments were deliveied : — 

Prinsep, J. (after shortly noticing other objections not material to this 
report, continued): — • 

Mr. Boat lias endeavoured to show that this suit does not fall within the 
terms of the case leferred to the Full Bench ; and he argues, that an expression 
of opinion which goes beyond that case'is an obiter dictum, and is not binding 
on this Division Bencli. 

It appears to me, however, that the judgment of the Full Bench is directly 
in point, and wo are bound to apply it to the present case. The case referred 
to the Full Bench was thus stated * “ Whether the ijaradar of a co-sharer of 

an entire estate, wlio has for some time realized his rent separately in respect 
of his share, caft sue to enhance the rent of that share separately without 
joining ^he other co-sharers of the tenure ? ” The judgment of the Full Bench 

• Appeal from Appellate Ilooree, No 215 of 1879, against the decree of H. Beveridge, 
Esq., Officiating Judge of Rungpore, dated the 28th October 1878, reversing the decree of 
Baboo Auhinash Chunder Mittcr, First Munsif of Bogoorah, dated the 29th May 1877. 
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declared, “that that question sliouldbe answered in the negative.’* It also 
declared, that “ the Bent Law docs not contemplate the enhancement of a 
part of the entire rent, and the enhancem ent of the rent of a separate share is 
inconsistent with the continuance of the lease of the entire tenure.** 

The grounds upon which the judgment of the Full Bench proceeded are 
thus stated : — 

“ The entire tenure was originally held by the tenant under all the 
cosharers at an entire rent ; but by some arrangement amongst themselves, 
consented to by the co-sharers on the one hand and by the tenant on the other, 
the latter had been in the habit of paying a portion of the rent to each 
cosharer in respect of his separate share ; sucli anangements are by no means 
unusual, and they may be evidenced either by direct proof or by usage from 
which their existence may be presumed. But in either case they are perfectly 
consistent with the continu-[181]ance of the original lease of the entire 
tenure ; and the same consent of all the parties, by which the arrangement 
was originally created, may at any time put an end to it.” Although in 
accordance with the practice of this Court I have always followed this rule, 

I have done so, with an expression of my own opinion in dissent from it, 
because it seems to me that the separate payment of rent to each of several 
co-sharers constitutes a separate tenancy, so far as regards each of the 
landlords, which would entitle each, if not otherwise debarred, to claim 
jm enhancement of the rent payable to him separately. 

Mr. Bose has referred to two cases, — one IVoylochotaran Chorndhry v, 
MtUhoora Mohun Dey [W.E. (1864), Act X Kul., 41] decided by MoiUrAN and 
Shumbhoo Nath Pundit, JJ., and the other decided by PEACOCK, C J., and 
Jackson, J. [W. B., (1864), Act X Eul., 4l note] which were not quoted in the 
argument before the Full Bench, and are in conflict wdth its judgment. And I 
have already on a previous occasion referred to these cases. 

A point, however, arises in the case now before us, which apparently 
was not considered by the Judges who formed the Full Bench, and that is 
under what authority the notice of enhancement required by s. 14 of the 
Bent Law should be issued, where one of several co-sharers alone desires to 
enhance the rent of a tenant. Previous service of a notice of enhancement 
alone confers the right to sue for rent at an enhanced rate, and therefore, 
unless a proper notice has been served, no suit of the nature contemplated by 
the Full Bench could properly be brought. The enhancement must extend to 
the entire holding of the tenant, or this can be effected only in the presence of 
all the co-sharers. One sharer woulJi not be competent to issue a notice of 
enhancement of the rent of the entire tenure, nor could he, under the terms of * 
the judgment of the Full Bench, issue notice of enhancement of the rent due 
on his own particular share except with the consent of his co-sharers previously 
obtained. 

If that consent be withheld, he cannot, as held by the Full Bench, put an 
end to the original contract or modify the terms [132] of the arrangement 
under which separate payments of particular shares of rent were made. 

Mr. Bose could not contend that, in the present ^uit, in which plaintifi* 
demands an enhanced rate on the particular share of rent duef to him alone, the 
other co-sharer, who is joined as a defendant, would be entitled alsg to claim 
the same rate on her share, for the notice of enhancement served by the plain- 
tiff on the defendant-tenant claims only the rate due on his own share, calculated 
on what would be due on the entire tenure. Plaintiff, as the proprietor of only 
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a share, could alone not demand more. If he could not do that, he could not 
bring the present suit on the ground assigned by the Pull Bench to substitute a 
separate contract for rent at an enhanced rate on his share of the property, loi 
the original contract still subsisting, under which rent was paid in one lump 
sum on tlie entire tenure. He must first establish his right to a separate contract 
to recover rent separately on his individual share, he will then be in a position 
to serve a notice of enhancement of that rent, and after that to sue to enforce 
his rights at tlie rates claimed. Until this is done, so long as any of his co- 
sharers refuse to join with him, the plaintiff cannot assert his rights separately. 

MorPis, J. —T too am of opinion that, on the authority of the decision of 
the Pull Bench in the case referred to, this appeal must be dismissed. Their 
Lordsliips, as 1 understand their judgment, considered that, without the rescis- 
sion of the original contract in respect to the entire rent, for which purpose 
all the parties to it must be before the Court, a single sharer in a joint 
undivided tenure cannot sue to raise the vent of his share, oven though 
hitherto, by an arrangement which has been concurred in by all the contract- 
ing parties, he has been jiaid sejiarately his quota of the stipulated rent. 

Hero the judgment, as rtn expression of opinion of the Pull Bench on the 
Xioint referred to it, ma>' he said to end. But it by no means follows, as has 
been argued by Mr. Bose, that when, in a suit of tins kind, a sharer has made 
his co-sharer a party, and so brought all the parties to the original contract 
before the Court, a fresh apportionment of the rent can at once be [183J made, 
and a new contract entered into in the terms desired by the sharer-plaintiff. As 
justly observed by their Lordsliips “if the original lease of the entire tenure is 
cancelled, or put an end to by the consent of all the parties, tVie co-sharei’s and 
the tenant arc at liberty to enter into any fresh contracts which tlie law 
allows ” Here, iindtir tlie Kent law in force, one of the parties to the original 
contract, -namely, the tenant, — can hardly be said to be a consenting party to 
its rescission. Enhancement of rent is a condition incidental to his tenure of 
the land, but be can faiily claim a strict fulfilment of all the roquiiernents of 
the law before any enhancement of rent can be imposed upon him. The law, 
s 14, Beng. Act VT 1 1 of 1869, directs that no under-tenant shall be liable to 
pajfc anv liigher rent for the laud held by him unless a written notice shall be 
served on him at a time and in a manner specified by order of the Collector on 
tlio application of the person to whom the rent is i)ayable. It seems to me, 
therefore, to follow as a necessary corollary of the judgment of tlie Pull Bench, 
that tlie person to whom the rent is payable is not the single sharer, the plain- 
tiff in the suit, but all the sharers iu the tenure. If the original contract 
as to the entire rent cannot be broken and a new contract entered into with- 
out the proo^n.^e of the co-sharers, this is so because the tenure continues 
one and tho same as a joint jiroperty, the only difference betw^een the new 
contract and the old being a modificauon in the amount of rent to be paid by 
the tenant If, therefoi*e, the rent of one sharer can only be raised by a 
re-adjustment of the entire rent of the tenure, then clearly the notice of enhance- 
ment prescribed by tlie Act is defective, if it be not served on tho application of 
all the co-sharers in the tenure It is quite cowieivable that a sharer in a joint 
undivided tenure may.be unwilling to raise the share of the rent which has 
hitherto been paid to him separately, and yet not object to his co-sharer, in a 
suit brought for the purpose, raising his quota of rent in a certain proportion 
on his share. 

But inasmuch as the ]*e-adjustment of the rent to which he agrees disturbs 
the terms on whicli the tenant holds the tenure equally from him and his 
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co-sharer, it is necessary, before [184] any such re-adjiistment of rent 
can be made, that he, as well as his co-sharer, should the notice 

and apply to have it served upon tlie tenant. So again, in any fresh 

adjustment of the rent hy which he desires to raise his ciuota of rent 
to the level of that of his co-sharers, such co-sharer must, I conceive, 
join with him m the notice to be served on the tenant. No doulit, 

a new and separate tenancy is created hy the new contract of lease, but from 
the very nature of the case the contracting parties continue the same, and tlio 
tenure remains as before, a joint undivided property. In tliis view the suit of 
the plaintiff must fail, because the notice of enhancement required by law has 
not been served on the tenant on the application of all the persons to whom 
the rent is payable. The appeal is dismissed with costs 


[But see 7 Cal. 633=9 C. L. R. 
n Cal. 615 , n Cal. 614.] 
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[6 Cal. 154] 

APPELLATE CRIMINAL. 

2'he dlst July, 1880. 

Present . 

Mr. Justice White and Mr. Justice Field. 


Samshere Khan and others 
versus 

The Empress. ‘ 


Uiot— Unlawful AsseuibUj — Culpable Homwuie —Fufht between two contendi7uj fachoiib, 7iach 
anned with deadly weapons — Venal ('ode (Act XIY of 1860), s. 800, ejccep, o 

Where deiith results in a light between two bodies of nien deliberately fighting together, a 
gicater proportion of the men composing both sides being armed with deadly weapons, and it 
being further apparent from the evidence that the man slam was an adult, and that no unfair 
advantage was taken by the one side or the other during the hght, the ofTence committed i.s 
culpable homicide, but docs not amount to niurdei . 

The facts of this case sufficiently appear from the Judgments. 

Mr. Wood and Mr. Bonnerjee (with them Baboo Nutit Chundcr Sem, Baboo 
Joyesh Chuiider Boy, and Munshee Sirajiil Islam) for the Appellants. 

Baboo Doorga Mohun Das for the Crown. 

[155] The following Judgments were delivered : — ^ 

White, J. — This is an appeal against the conviction of the'five appellants, 
named Samshere Khan, alias Sirdar, x\bdul Rohoman Moonslieo, Sahob Khan, 

* Criminal Appeal, No. 408 of 1880, against the order of T. M. Kirkwood, Esq,, Sessions 
Judge of Mymcnsing, dated the 21st April 1880. 
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Uasimuddi Meah, and Fakiroollah Khan, for murder committed in the course 
of a riot, for which oflfence they have been severally transported for life. 

The evidence extends to a very great, and in my opinion a very unnecessary, 
length. It is full of repetitions, and yet the intjuiry in some important 
respects has not been as searching as it might have been. It is clear, however, 
that a very serious riot took place in a village called Latshailla on the morning 
of the 17th January of this year, which resulted in tlie wounding of one man 
and the death of another. Two of the shareholders of a portion of a share in 
the village, named Kurreem Sirdar and Dost Mahomed, having quarrelled about 
their share, sold each of them a fraction of his share to two rival zamindars, 
Khan Saheb and Dwarkanath Hoy, with the object of enlisting two powerful 
neighbours in the dispute. The purchase by Khan Saheb was taken in the 
name of his son Hafiz. It would appear that Kurreem Sirdar, when he sold, 
was not in possession of his share, and that Khan Saheb, shortly before the 
riot took place, had been taking steps to get posoossion of the fractional 
part which he had bought, and for that purpose had erected a cutcherry 
on the land of the pnsonei Fakiroollah, who is described as a small talukdar 
in the village, and who had become a partisan of Khan Saheb. This step 
was followed very soon afterwards bv the introduction of some lathials 
into Fakiroollah’s bari. On the morning of the 17th of January, Dost 
Mahomed also collected a number of persons in the homestead. As to 
the origin of the riot, which took place on that morning between the two 
partisans, we think that the most reliable evidence is that of Nobi Bux, the 
constable, who had, some days previously, been deputed by the authorities to 
keep peace in the village, and who was on the spot whilst the riot was going 
on. From his evidence it appears, that Dost Mahomed and some of his party 
came down that morning to Fakiroollah’s bari ; that the constable, then seeing 
preparations being made on both sides, which led him to believe that a breach 
of the peace was imminent, [1S6] had a report drawn up, which he 
forwarded to the thannah, with a request that the Inspector of Police would 
attend, but before the Inspector could arnve. the two factions, with armed men 
on both sides, met in conflict in a field of Dhanoo Sircar, just outside the 
borders of Fakiroollah’s ban. After a short fight, Gariboolla, who was one of 
Dost Mahomed’s party, w^as wounded in the stomach with a spear. Upon 
this Dost Mahomed’s party fled eastward to a jack tree, about fifty yards off, 
pursued by Khan Saheb’s party , that tliere Dost Mahomed’s party were 
reinforced by some more partisans armed with spear and latties, when Khan 
Saheb’s party, in their tui ri, took to flight, but having fled about eighty yards, 
were rallied near some mangoe trees. The fight then recommenced, and very 
soon afterwards a man named Klioaz, who also belonged to Dost Mahomed’s 
party, was killed. V great deal of argument has been addressed to us to show 
that Khan Saheb’s party was a lawful assembly collected together for the defence 
of the cutcherry, which had been erected on Fakiroollah’s land. It may be 
that there was a motive of defence in collecting the party in the first instance, 
but judging them from their acts and conduct, and from what subsequently took 
place we thinkthere can be no reasonable doubt that they were originally assembled 
for purposes of offence as well as defence ; that the purpose was, by means of 
criminal force, to enable Khan Saheb to assort his right, or supposed right, of 
collecting the rents of the share which he had bought ; and that when, on the 
morning#of the 17th, knowing that Dost Mahomed had collected a band of men 
to oppose thorn, and that he and some of his partisans had come down to 
Fakiroollah s ba^i with hostile intentions against them, they issued armed 
from Pakiroollah’s bari, they so issued with a common object of fight 
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ing Dost Mahomed’s part>. The evidence, no doubt, shows that Dost 
Mahomed’s party were in a manner the aggressors on that morning, 
and had done acts for tlie express purpose of provoking Khan Salieb’s 
party to come forth from Fakiroollah ’s bari, or which at least were calculated to 
provoke the latter , but, on the other hand, it is clear that Khan Saheb’s party 
were quite willing to accept any challenge from Dost Mahomed or his 

E arty. The members of the two assemblies, or a large portion on each side 
187 ] were armed with deadly weapons, such as latties and spears, and on the 
side of Khan Saheb’s party, at least there was a large number of professional 
fighting men. We look upon what took place, from the tune that Khan Saheb’s 
party issued from the bari until the death of Khoaz, as one continued light,, 
althougli it consisted of more than one stage , and we think tliat it was m the 
prosecution of the common object of fighting that Gariboollah was wounded 
and Khoaz killed 

We have not'*iiow before us the persons wlio actually inflicted the grievous 
burton the one and the death- wound on the other, but before considering the 
extent to which the fi\e prisoners are resjionsihle for what occuired, wo will 
state the view that we take of the crimes coinmitted by tlio wounding and 
killing. 

As regards the wounding of the man (jaiiboollah, we consider tliat that 
has been proved most satisfactorily to be grievous hurt. The wound was a 
spear-wound, which penetrated the skin of the abdomen. It was a severe wound, 
and resulted in the man being, as the doctor proves, more than twenty days in 
hospital. But for the interposition of Providence, the man miglit lia\e lost Ins 
life, for, if the spear had entered the abdomen, it probably would have ended 
in death. 

With regard to the man who was killed, w^e are of opinion that the oflonce 
coinmitted by killing him is culjiable homicide, but does not amount to murder, 
inasmnchas Khoaz was an adult, and his death occurred in the course ol a 
fight between two bodies of men who were deliberately fighting together, both 
sides being armed, or a greater part of the men on both sides being armed, wdth 
latties, or spears, which arc deadl> weapons, and no unfair advantage appearing 
upon the evidence to have been taken hy the one side over the other uf the 
course of the fight. 

On this point, I would refer to the case of The (Jiircn v Kakze) Mather 
(IJnreported), decided on the 13th Novomhei 1877 by a Bench, of winch 1 w^as 
a member. In that case I considered at some length what was the character 
of the ofl'once where death w^as caused under circumstances similar to 
the present. 1 then held that the offence did not amount to murder, because it 
[ 188 ] came within the 5th exception to s 300 of tlie Indian Penal Code After 
alluding to the difference between the English and Indian law on the subject 
as regards voluntary culpable homicide by consent, 1 said . — “ A man who, hy 
concert with his adversary, goes out armed with a deadly weapon to figlit that 
adversary who is also armed with a deadly w^eapon, must be aware that he 
runs the risk of losing his life , and as he voluntarily puts himself in that 
position, he must be taken to" consent to incur the risk. If this reasoning is 
correct as regards a pair of combatants, fighting by prgmeditation, it equall> 
applies to the members of two riots or assemblies who agree lo fight together, 
and of whom some on each side are, to the knowledge of all the members, 
armed with deadly weapons.” 

Some of the Judges of this Court entertain a different view from mine 
(see Empress v. Bohimuddm, I. L. R., 5 Cal., 31) as to the applicability of 
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the 5bh exception to a case of a premeditated fight for two reasons, - -fiTst, 
because the party who is killed does not intend to get himself killed if he can 
help it. But the language of the exception is not confined to the case where a 
man consents to suffer death, but extends to the case where he consents to 
take tlie risk of death. Although it was Khoaz’s intention to escape death 
if be could, yet ho not the less inn the risk of de&th when an armed man he 
joined in encountering armed men. and he did this voluntarily, and therefore 
with liis own consent. 

TJie second reason is, because sudden light forms tlie subject of an express 
exception, namely tlie 4th exception. Hence it is argued that the Legislature 
could not have intended that premeditated fight was one of the cases prescribed 
forbythefitli exception. This argument does not appear to me to be based 
upon a sound construction of the 5tb exception. Consent voluntarily given by 
an adult, implies in every case premeditation In suttee, which, according to 
the universal opinion, falls within the 5th exception, the widow deliberately 
intends to die by burning, and the relative who fires the funeral pyre, on whicli 
the widow mounts, deliberately and with the utmost premeditation, does an act 
with the intention that the widow shall be burned to death. There is nothing, 
therefore, in the [ 159 ] fact that the fight is premeditated, which ought to exclude 
it from tlie operation of the 5ih exception. If, as I think, according to tlie 
common and natural meaning of the words, an armed man, who deliberately 
fights with another man whom he knows also to be armed, consents thereby to 
take the risk of death, why is the adversary who kills him to be excluded from 
the benefit of the 5th exception, because by another exception the case of a man 
who kills '‘his adversary in the course of sudden fight is specially provided for. 
The circumstances under winch a man slays his opponent in sudden fight are 
different from those where he slays him m premeditated fight, and if the 
Legislature intended that tlie offence of both should be only culpable 
homicide, the intention would naturally be shown by the enactment of two 
distinct exce})tions. Again, sudden fight is a distinction recognised by the 
English law of homicide, and the framers of the Code may easily be supposed 
to have, for that occasion alone, made sudden fight the subject of a distinct 
exception, without imputing to them the intention thereby implied, by 
excliffling from the 5th exception a case of premeditated fight, if it 
actually falls within tlio meaning of the exception. The sound construc- 
tion to my mind is tiiat the 5th exception extends to all cases of death 
occasioned by oi resulting from, premeditated acts, where the party killed takes 
the risk of the death with his own consent , and that the 4th exception is an 
independent exception, applying to all cases of death occurring in the course of 
^ sudden and univemeditated fight and does not in any way hind the natural 
operation of the otii exception. 

(The learned Judge then went into the evidonco as to the share each of 
the prisoners had taken m the not, and varied the order of the Sessions Judge). 

The convictions and sentences passed by the Sessions Judge will therefore 
be set aside, and the convictions and sentences winch I have mentioned above 
will take their place. , 

Field, J.— I conctlr m tlie Judgment which has just been delivered. 
I think that it is^i^ery clear that, on the morning of the 17th, a considerable 
number of armed lathials were collected in [ 160 ] the village on the part of 
Khan Saheb, and a considerable number on the part of Dost Mahomed. 

What actually occurred was this : — The constable having paid a visit to 
Dost Mahomed^s ban, and having had reason to believe that a number of men 
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were collected there, went over to Fakiroollah’s bari, and there found the same 
state of things. It appears that a number of Dost Mahomed's people followed 
the constable, and took up a position on certain land belonging to one Dhun- 
noo Sircar, south of, and immediately adjoining, the homestead land of 
Fakiroollah When the constable, having had a report written, and having 
sent it to the thannah by Bhugwan Chowkidar, came out of the cutcherry 
recently erected on Fakiroollah’s land, south of liis bari or homestead. Dost 
Mahomed represented to him that a number of armed men were collected 
within the homestead of Fakiroollah, and urged him (the constable) 
to arrest them. When the constable hesitated to do so, Dost Maho- 
med called his own men to assist him in carrying out his expressed 
Intention of doing so himself. It would appear either that a consi- 
derable number of Dost Mahomed's men had remained behind at Dost 
Mahomed’s bari, or that Dost Mahomed liad miscalculated the strength of 
Fakiroollah’s party. Be this as it may, Fakiroollah’s people did not wait for 
Dost Mahomed’s men to come on Fakiroollah’s land, hut they took the initia- 
tive, and crossed the boundary line into the land of Dlninnoo Sircar, and there 
the riot commenced, and first took place. 

Under these circumstances I think it is impossible to say that Khan 
Saheb’s party were acting on the defensive merelv , or, in other words, weve 
acting in the exercise of the right of private defence of person or property. It is 
'<juite clear that both parties w'ere armed, and both parties were yjrepared to- 
tight, and that a very trivial incident was snrticient to bring them into conflict. 

I think it is reasonable to say that, in entering upon that conflict, each party 
had for its object to fight for victory, and in doing so, knowingly and deliber- 
ately took upon itself the risks of the encounter , to this state of facts I agree 
that the 5th exception to s. 300 of the Penal Code is applicable, and I do not think 
it very material which party were, in the first instance, the actual aggressors, 
though this should he consi-[16l]dered in awarding the punishment. When a 
man, being one of an armed band, and being himself armed with a deadly weapon, 
as there is evidence to show that Khoaz, who was on this occasion killed, was 
armed, takes part in a fight, and uses that deadly weapon against his opponents, 1 
think it is reasonable to say that he was, within the 4th clause of s. • 300, 
committing an act which he knew to be so imminently dangerous, that it must, 
in all probability, cause death or such bodily injury as is likely to cause death ; 
and 1 think further that he committed such act without any excuse for incur- 
ring the risk of causing death or such injury as has just been mentioned. When 
ha and his party are opposed by a number of persons similarly armed, and 
using tlieir arms in a similar way, I think it is reasonable to say that such , 
person, within the meaning of exception 5, takes tlie risk of death with his 
own consent. 

Order as to conviction and sentences varied. 

NOTES. 

[The majority of the Court dissented from this ruling in (1891) 18 Cal. 484 F. B. as 
regards the inference of consent to take the risk of death. 

See, however, the comments of Mr. Mayne in his CriminaltLaw (1904), at pp 667-070.] 
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[6 Cal. 161] 

APPELLATE CIVIL. 

The *^5th Aiigusi, 1880, 

Peesent : 

Mr JrsTic’E White and Me. Justice Fielj) 

In tlie Matter of the Petition of Shrish Chunder Mookhopadhya and another 


Oidei of Ciril Cnmt miiJioi isinq lease of Mmo7 's prnpeitif — Act XI j of 

IS'iS, s 28, 

()n an application under s 181 of Art XL of 1858 fot leave to deal with the property of 
an infant, the Civil Court is bound bo determine the question, whether the proposed mode of 
dealing with it would if sanctioned, be for the beiiclit of such uiLmc and the petition 
should contain all the materials roasonablv required to enable the Couit to decide that 
question 

Tjhe decision of Gahth, C J in SJJiei Clnmd \\ Dutj^yft?/ SinqU (I. L. R.. 5 CaJ , 
3(i.8) followed 

This was an aiiplicar.ion h\ Nitunihini Dchi, the mother and guardian of 
her two minor sons, for leave, undei s 18' of Act XL of 1858, to lease out 
certain lands, the properfN of the infants Tlie Civil Court, on sucii application, 
made the folk wing [182] order I decline to sanction the proposed lease, the 
guardian must act on her own resporisihilit> ” The applicant, thereupon, 
appealed to the High Couit 

Baboo //m Chuvdei JJaiinjee, Baboo Aubinanh Clmndei liano jee nwd 
Baboo ChnakaLy Mookei/ce for the Appellant 

The Judgment of the Court (White and Field, J J J was delivered by 
White, J.- This is an appeal against the ordej* of the Judge of the 
24-Pargannas, declining to sanction a lease, which sanction was apjilied foi 
Nitumbini Delii, as guardian of her two infant sons, under s 18 of Act XL of 
1858.* 

The case was opened to us as one in which the Court liad lefuscd to go 
into the question of \vh et her the pioposed lease \vas for the advantage of the 
infants or not , hut the older, wlion road, shows that the Judge niercl\ declined 
to sanction the lease, and liaving regard to the materials that were put before 
liira in the petition, we cannot say that ho \vas wrong 

• In applications under s 18 the Court is bound to go into the question, 
whether or not the pioposed sale is one which it is for the henetit of the infant 
that the guardian sliouJd he empowered to execute. On tliis point we may 
adopt the language used b\ the present Chief Justice in Stkhcr Chund< 
Vnlputtq Simjli (I L 11,, 5 Cal, 1163, at p, 381) where he says — “The 
CimI Court has no\v n<jt onU the power, but it is bound, as I consider, 

’"ApxKial fcoiii Ordei No I5(i 1880, against tlio order of J F IJrnwni-, Esq . Oflici.itmg 
Judge of the -/l-Pargaiiira*', daleil the 27 th Apiil 1880 * 

1 LSce 1 R.--E\£un piTson tf- whom «i ceTbificatc shall have been granted under the 
* proMMon of this Act uiaj excroise the same powers in the 

Powers of persons *.(j maisvgeinent of the estate as might have been exorcised by the 
whom ccrtifTcato has been proprietor if not n niinoi, and ma\ collect and jiay all just 
granted m the management el.nui-., debts and liabilities due to or by the estate of the 
of a minor s esiati' miiioi Hut no such person shall have power to sell or mortgage 

any nnino\ cable property or to grant a lease thereof for any 
. period exceeding five \oars, without an order of the Civil Court previously obtained.] 
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under that section to enquire* into the circumstances of each case and to 
determine whether, as a matter of law and precedence, it is right that any 
proposed sale or mortgage of the minor’s property should take place.” 

The petition in the present case contains a statement of the proposed 
lease on behalf of the in fa nos, and that its execution is necessary in order to 
avert the disposal of the property by tlie creditors of the infants’ father , but it 
is defective in not stating the amount of premium that is to be taken from 
the intended lessee, the amount of rent that is reserved by the patni lease, 
and the annual rent of profits which are at present derived from the pioperty 
proposed to be leased. 

[163] The petitioner, theiefore, did not furnish the District Judge with 
all the inaoerials which he reasonably requned in oider to enable him to form a 
correct opinion as to whether the lease was for the htmefit of the infinit^or not. 

We must dismiss the appeal, but at the same time we think it right to 
intimate that this dismissal will not ])revent a second application from being 
made to the District Judge under s 18, based ujion furthei and bettor mate- 
rials , and that if these materials show tliat th(‘ granting of the jiroposed jiatni 
lease is for the benefit of the infants, the Court should give the necessary 
jiower to the guardian to make or )oin in the giant In dealing with these 
materials, the Court will consider the allegation of the guardian that the 
.granting of the patni lease is nccessarv to a\eit llic flisfiosal of the property 
J)\ the creditors of the infants’ father. 

NOTES 

['rill', .luLlioiitv liold-i good iiiidoi the current (luaidiau and W .irds \< t, i8U0 J 


[6 Cal. 163] 

OKI MIN A L RHFKJIKN CE. 


The Jnni\ 
riir;SENT 

Mr. Justku!: Tottenham ano Mr. JirsTicE Mactj^an. 


The Empress 
Vf^rsus 

Nistar Raur ' 


CoiUifryious Oiscriscs act (XJV’ o/ lS(>b), ss it, '*1 — hi find 27 passed 
iindpj the Act — Maijisirafe, Competenm oj -Junsdictioii. 

Au\ woman desirous of ceasing to eaiiv on the business of ii common prostitute is, under 
the provisions of the Indian Contagious Diseases Act, 1HG8, absolutely entitled to have her 
name icmoved from the rogistei . and aiiv rule, or poitioii of a rule, purporting to have 
been framed under the provisions ot thai Act which places an^ ob',tacle on the w.iv of her 
■doing so, IS lUtfanres, and therefore void. ^ 

Whore a woman is prosecuted before a Magistrate under s. 11 of Act XIV of 18(58, she is 
not precluded from pleading that she has ceased to be a common prostitute, and ftiat she has 

• Criminal Reference, No 106 of 1880 from B L Gupta, Esep. C.S., Presidency 
lilagistrate of Calcutta, Northern Division, dated the 29th May 1880. 
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taken steps, under s. 21 and the rules framed thereunder, for the removal of her name from 
the register ; and the Magistrate is competent to entertain such a defence. 

In the matter of Ldkhtmani Ranr (3 B. L. R, A. Cr., 70) approved. 

[ 164 ] This was a reference from the Presidency Magistrate for the 
Northern Division of Calcutta, in w'hich it appeared that the defendant, Nistar 
Kaur, was registered as a common prostitute under Act XIV of 1868, and 
her name was still borne on the register, which was produced in e^ridence 
before the Magistrate. She was several times convicted and fined for failing 
to appear in due time for periodical medical examination, and her fiftli and 
last conviction was on the 23rd of March 1880 

It would seem, however, from the records of the Police Ofiice, i^roduced in 
evidence, tliat in February 1880, an application on behalf of Nistar was present- 
ed to the Deputy Commissioner of Police, informing him that she lv*d ceased to 
be a cpmmon prostitute, and was living under the protection of a certain indivi- 
dual, and praying that her name might be removed from tlie register. The appli- 
cation was rejected. Later on, a second application on liei behalf, claiming 
exemption on the same grounds, was presented to the Commissioner of Police 
by her attorney, Mr. Leslie, in person. A Police enquiry was ordei’ed, and 
pending the result of such enquiry the woman presented herself for 
examination on one occasion No orders on the petition were received for some 
time after this, and Mr. Leslie deposed that he made more than one attempt, 
but failed to obtain a hearing for his client Upon this ho intimated to the 
Commissioner that he would advise his client not to appear at her next examina- 
tion, so that in case of a prosecution she might have an opportunity of 
contesting her rights before the Court The result of these proceedings was the 
arrest of the woman by the Police without a warrant from any Magistrate, and 
this prosecution under s. 11 of the Act. 

The first question raised related to the legality of the arrest. The Police 
are expressly authorized, by rule 27 of the Government rules, to arrest all 
registered women defaulting at the medical examination. But before the 
Magistrate it was contended that the rule itself, which purports to have been 
made under s. 11 of the Act XIV of 1868, w^as unauthorized by that Act, and 
w^as therefore ultra V7res. 

T?he next question raised related to the jurisdiction of the Magistrate in 
the case, and to the validity of rule 13 passed [ 185 ] under s. 21 of the Act. 
Rule 13 provides that applications by women to have their names removed from 
the register should be made in writing to the Commissioner of Police, who, if 
satisfied, on enquiry, that the applicant has really ceased to practise as a 
prostitute, “may cause her* name to be •removed from the register.” Neither 
the Act nor the rules indicate any other mode by which a woman once 
registered may pH her exemption, and the rules provide no appeal from the 
Commissioner’s ordeis. It was contended, therefore, that the Commissioner’s 
orders w’^ero final, and the Magistrate had no jurisdiction to go into the 
question as to whether the woman had ceased to be a common prostitute. 
On the other hand, it was contended that s. 21 of the Act confers an absolute 
right on every registered woman to withdraw her name at her option from the 
register, and leaves it to the Government only to ^iroscribe the procedure or mode 
by which she may do so? so that as no woman’s name, nor even that of a declared 
common prostitutSb, can be placed on the register against her will, or without her 
consent ; ^o no woman’s name can continue on the roll after she has, in the 
manner prescribed by Government, applied for the removal of her name ; and 
that if a woman, after the removal of her name from the book, still continues 
to carry on the business of a common prostitute, the only course left to the 
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Police is to prosecute her for eacli repetition of the offence under s. 4 of the 
Act. It was, therefore, urged that rule 13, investing the Commissioner of 
Police with a discretionary power to reject applications made under s. 21,1 was 
inconsistent with the real import of that section, and therefore null and void. 
The ruling of the High Court in In the inatterof Lakhimam Banr (3 B. L. R., A- 
Cr., 70) was referred to. 

On the evidence before him, the Magistrate found, as a fact, that the 
accused had ceased to be a common prostitute within the meaning of the Act ; 
and he referred the following questions of law for the opinion of the Higli 
Court under s. 240 of Act IV of 1877 : — 

Ist — Is rule 27 of the rules passed by the Government of Bengal, under 
Act XIV of 1868, valid in law, and is a woman registered under that Act 
legally liable to arrest by a Police [ 166 ] officer without a warrant, for omitting 
to attend at the peri9dical medical examination 

2 ^^! — Is rule 13 of the said rules consistent with the Act, and can the 
Commissioner of Police, in his discretion, lawfully refuse to remove from the 
register the name of a woman wiio declares herself desirous of ceasing to 
practise as a common prostitute, and applies for such removal ? 

Srd — In either case, is a registered vroiiian, whose application to the Com- 
missioner of Police for the removal of her name from the register has not met 
with success, precluded from pleading before the Magistrate, on a prosecution 
under s. II of the Act, that she is not, or has ceased to bo, a common 
prostitute, and is the Magistrate competent to enquire into such a plea 

Mr. E. Allen and Mr. B, N Mittra for Nistar Raiir. 

The following Judgments were delivered . — 

Maolean, J. — This is a reference made by one of the Presidency Magis- 
trates of Calcutta, under s 240, Act TV of 1877, submitting for the opinion of 
the Court three questions of law arising out of a prosecution under Act XIV of 
1868, s. 2, 

The first question raises a point wliich does not affect tlie case before 
the Magistrate, who has to decide whether the person charged before him has 
committed the offence imputed. We think it unnecessar> to express, any 
opinion on this point. 

We think that, as every woman registered under the Act has an absolute 
right to have her name removed “ from the book,” if she is desirous ^'f ceasing 
to carry on the business of a common prostitute, any rule which raises any 
obstacle to the exercise of that right is*not in accordance with s. 21 of the Act. 

* [Sec, 4 . —In any place to which this Act applic'?, no woman shall carry on the business 
of a common prostitute .uid no person shall carry on the busi- 
Punishment of unrcgis- ness of a brothel-keeper, without being registered under this 
tered prostitutes and Act at such phn^c, and without having in her or his possession 
brothel-keepers. such evidence of registration as hereinafter provided. 

Any woman carrying on the business of a common prostitute, 
and any person carrying on the business of brothel-keeper without having been registered as 
aforesaid, or without having in her or his possession such evidence as aforesaid, shall, on 
conviction before a Magistrate, be punished with imprisonment for a term which may extend 
to one month, or with fine not exceeding one hundred rupees, or v^th both.] 

t[Soc. 21 . — The Local Government shall lay down rules prescribing a*procedure in accord- 
ance with which any woman registered under this Act and 
Removal of name from desirous of ceasing to carry on the business of a coinmon pros- 
registry. titute in the place at which she is registered and of having her 

name removed from the said book, may have her name removed 
accordingly.] 
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Part of the 13th rule referred to by the 'Magistrate, commencing “ may 
postpone” and ending “satisfied he,” appears to be ultra viren. We answer the 
second question in the negative. 

The tliird question refers to the Magistrate’s competency to entertain a 
woman’s pica that she is no longer lawfully retained on the register, and is there- 
fore not liable to be punished for breacli of the rules applicable to registered 
women Tn our opinion, a woman prosecuted for an offence under s. 11 is not 
[ 167 ] pi'ecluded from pleading that she has ceased to carry on the business of 
a common prostitute, that she has taken the steps prescribed bv s. 21 and the 
rules framed in accordance therewitli to obtain the removal of lier name from 
the re^gister . and that, if it is still retained there, it is retained contrary to law 
Tins opinion is, we think, siqiported hy the authority of this Court in the case 
fo w’liicli the Magistrate refers — In tho matte) of LaUuninui liaur (3 B. L R , 
A Cl , 70) It w’as there hold, that the Magistrate was hound to enquiu' into 
tlic plea that the woman heforo liim had not heen lawd‘ull> registered, liecaiise 
she has not consent (id to it and, on the same principle', 've think that, in the 
piesent case, it is tlie Magistrate’s duf\ to (lotormine whether or not the 
woman has heen lawfullv retained upon the legistcu' . and if not, whether she 
had, in fact, cciased to carrv on the business of a common prostitute or not 
w'lien the luoeeedings were taken against her. 

Tottenham, have no doubt that rule 27 is legal in authorizing arrest 

without warrant, hut the Magistrate cannot go inro this question. 1 tinnk 
that rule 13 is beyond the scope of s 21 of the Act in allowing the Commissioner 
of Police to retain a woman’s name on the register as long as it pleases him to do 
so I road the law’ as leaving it at tiu' option of the woman to be put on the 
register and to remain on it S!ie comes off at her own pci'il, but there is no 
autlioritv given by law' for keeping her name on tUo. register against her wmH. 

T ilso think that a w’oman huniglit befoie the Magisti ate for bieach ol 
luJr-s under s. 11 of the Act is entitled to jiJead Lliat slu* iias confonned to the 
proceduio h\ Government under s 23 ol the Act, that she is not a common 
prc’stitute thai if she is still on tlu' register, slie is kept theie against the law, 
and IS not liable to bo punished lor neglecting to attend foi examination 
The Mngistralc, T think, should acipnt her if he finds hei plea to he tine 
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[168] APPELLATE OJVTL. 

The 11th 1880. 

Present : 

Mr. Justice White and Mr. Justk k Field 

Nubbi Biiksh Juclf^niont-debtor 

versus 

Chasm Decree -b old tiv. 


Appeal — Insolvcnci! —Itcfasnl io tfnnii apphcaiinn to he decbited hisolucuf — 

Code of C'lt U Piored/ne ( Uf X of 1H77 doJ , mSS cl 17 

An order rrfusiiif<-k)*Rra,nt an ii])plic.iiion to he nude .in insolvent, is .ippe.ilahlo un(l''i 
i‘l. 17, s. 588 of the Code of Civil Procedine 

Such an order must he considorod to lie one in.ide undci s ‘’»5l. 

dftiftfuljeehfiii (looptoo v Umo Coontai /*al (1 Ti U , 5 C.il , 719) dis'^inited fioin 

The facts relevant to this rejiort sunicienth aj)ijeai in the lud.^inetits ol the 
Com t 

Bal)oo *l/hs//oo/os// Dliai and Mnnshec Soujtd Islnoi loi the Apjiellant 

Mr. 11 /ic// and Mr. Tutvebjan (with tlieni Banid Cham Ikiiun fee, 

Haboo Aukkii Chitnder Sra, and Baboo Jiiqffdt Chnudri JUtneijre) for the 
Hes])ondent. 

The Judgments of tlieCoinfc (White and Field, .]J.) were as follows -- 

White, J.- This IS an appeal atfainst an older of the Oflici at 111^4 Jud^^o of 
JXtcca, ivfiismg an iipplicntiou, nii bo/hil/ ol JSuksh Bopaii. to be 

declarerl an insolvent under s ,‘joi of the Code of Civii Ihocedme 

A prcliininarv objection is taken, that the appeal fioos not he ///’si, on the 
ground that the order being one of rclnsal is not made imdei s 135 L. and 
HO^'ondly, because, if made undei that section, no appeal lies against an ^rder 
ol refusal, but onl> against an ordei grant.ngthe application. 

Section 5H8, cl. 17, of the Code gives an appeal against an ordei 
undei s 351 in these words — “ordcis 111 insolvencv inattf 3 is [169] under 
s. 351.” Nowh as regards the first objection, I think that the order under 
appeal, although one of refusal, A as made undei s 351 This is the 
only section under which the District Court can deal with an application by < 
an insolvent judgment-debtor to be made an insolvent. Neither that section, 
nor any oilier section in the chapter, oxpresbl> authorises the Court to refuse 
the application , but from the language of the 351st section, as well as from the 
nature of the case, it is obvious that the Court has such power, for s 351 diiects 
that the Coint may, if satisfied as to certain particulais, declare the applicant 
to be an insolvent, which implies that, if not so satisfied, the Court may refuse 
the application. It ajipears toTne to follow' fioni these data that on order refusing 
an application is as much made under s. 351 as an ordei^granting an application, 
unless the former order can be supposed to be made under no section of the Code, 
which could not, I apprehend, be seriously contended. . 

• Appeal from Order No. 98 of 1880, against the order of R. F. Rjimpmi, Esq., 
Officiating Judge of Dacca, dated the 29th March 1880 » 
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Taking the order to be made under s. 3$1, the second objection cannot, in 
my opinion, prevail against the natural meaning of the words used in cL 17 
of s. 588. The words orders in insolvency matters under s. 351 ** are wide 
enough to embrace any order made under that section, whatever its nature 
may be ; and an order made by a Court in the course of disposing of an appli- 
cation is not the less the order of the Court because it refuses the application. 
Where the Legislature intended to confine the right of appeal to one species of 
order, it has used clear and appropriate words, as for instance, in cl. 27 of 
s. 588, where an appeal is only given in respect of orders of refusal under s. 558. 
This question has been the subject of decision by more than one Bench of this 
Court. In the earlier decision — Mumtaz Hossetn v. Brij Mohun Thakoor (I, L. 
B., 4 Cal., 888) — the objection was disallowed. Mr. Justice JACKSON, who 
pronounced the judgment of the Court, says: — “ It appears to us that the term 
insolvency matter’ is purposely wide so as to include any question arising out of 
the exercise of the functions entrusted to the Courts under the section specified.” 
That decision, and the reasons upon which it is founded, commend themselves 
to our judgment. The second decision was passed about a year and [ 170 ] 
a quarter afterwards — Jn^jgutjeebun Gooptoo v. Haro Cooviar Pal (I. L. E., 
5 Cal., 719). In this decision the objection prevailed, but I am unable to gather 
from the report the precise ground upon which it was allowed to do so. It is 
to be observed that the earlier decision of Mr. Justice Jackson and Mr. Justice 
McDonell was not cited. Under these circumstances I think that we are at 
liberty to act upon that authority, which appears to us to be most in confor- 
mity with the true construction of cl. 17, s. 588. 

For these reasons, we are of opinion that an appeal lies to this Court against 
the order refusing to declare Nubbi Buksh an insolvent. 

(The learned Judge then went into the evidence in the case, and dismissed 
the appeal on the merits). 

Field, J. — In this case a preliminary objection has been made that no 
appeal will lie. In other words, it is contended that an order refusing to 
declare a person an insolvent does not come within the meaning of the w^ords 
orders in insolvency matters under s. 351 ” in cl. 17, s. 588 of the Code of Civil 
Prcjpedure. Section 351 is as follows : — ** If the Court is satisfied that, &c. . . . 
the Court may declax’e him ” {t.e., the applicant) “ to be an insolvent.” This sec- 
tion contains no express provision empow^ering the Court to refuse an application 
made by a judgment-debtor asking to be declared an insolvent, and I may add 
that no such express provision is to be found in any other section of the Code. 
The question then arises, under what, section does the Court make an order 
^ refusing to declare a person to be an insolvent. That it has power to make 
this order there van be no doubt. 

It appears to me that, although the provisions of s. 351, in their express 
language, empower the Court to make an affirmative order only, yet, by 
necessary implication, they must be understood to give the Court the further 
power to make a negative order, — i, e., an order refusing to declare the 
applicant to be an insolvent , and that an order refusing to declare an applicant 
to be an insolvent is, therefore, made under s. 351. If cl. 8 of s. 688, 
read with s. 103 of Hhe Code,— cl. 9 of s. 688, with s. 108,— ol. 7 of 
s. 688, with s.# Ill,— cl. 19 of s. 588, with s. 370.— [ 171 ] cl. 20 of 
s. 688, with s. 371.— cl. 21 of s. 588, with s. 372,— and cl. 27 of s. 688, 
Virith ss. 558 and 560, — it wdll be abundantly manifest (more especially 
as regards ss. 371, 658, and 660) that orders refusing to grant applications 
upder certain sections of the Code are understood to be made under those 
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particular sections which expressly confer the power only of granting applica- 
tions, and do not contain express words authorising the Court to make orders 
refusing such applications. I think further that this interpretation is supported 
by the construction put by their Lordships of the Privy Council upon the 76th 
section of the Eegistration Act in the case of Reasut Hossein v. Hadjee 
Abdoollah (L. B., 3 I. A., 221, at pp. 225, 226 ; s.c., I. L. E., 2 Cal., 131, 
at p. 137). 

I concur in the judgment which has ]ust been delivered on the merits. 

Appeal dismissed. 

NOTES, 

£The right of appeal is now governed by the Provincial Insolvonoy Act (III of 1907) 
Sec. 40, which gives a right of appeal to any person aggrieved by an order made in the exer- 
cise of insolvency jurisdiction ; and orders under Sec. 15 are appealable. 

By reasoning similar to that in this case au order rejecting an application to appoint a 
Receiver was held appsalnble : (1886) 10 Mad 179 F.B. , similarly from an order refusing 
to set aside an injunction : (1892) 15 All. 8.] 

[6 Cal. 171] 

FULL BENCH. 

. The 1st June, 1860. 

Present, : 

Sir Eichard Garth, Kt., Chief Justice, Mb. Justice Jackson, 

Mr. Justice Pontifex, Mr. Justice Morris, and Mr. Justice Mitter, 

Gujju Lall Defendant 

versus 

Fatteh Lall — Plaintiff.'’ 

Evidence Act I (of 1872), ss. 13, iO. 41, 43 — Adfmssibihty in evidence of Judgment 

inter paites.” 

Per (tARTH, O.J., JACKSON, PONTIFEX, and MORRIS JJ. (MiTTER, J,, diss^mting). — 
A former judgment, which is not a judgment in rem, noi one relating to matters of a 
public nature, is not iidmissible in evidence in a .subsequent suit, eiiher as a ms 
or as proof of the particular point which it dfecides, unless between the same parties or those 
claiming under them. 

In a suit between A and B, the question was, whether C or I) was the heir oiH. If C was 
theheirof Hr, then A was entitled to succeed ; otherwise not. The same question had* been 
raised in a former suit brought by X against A, and decided against A ; and this former 
judgment was admitted in evidence in this suit between A and B, and dealt with by the 
Courts below as conclusive evidence against A upon the point so decided. 

Held (Hitter, J., dissenting) t^at the former judgment was not admissible as evidence 
in the suit between A and B, either as a transaction*’ under s, 13, or as a fact" under 
s. 11, or under any other section of the Evidence Act. ^ 

C172J This was a suit to recover possession of certain property,, the ulti- 
mate determination of which suit in favour of the plaintiff depended on the 

' Full Bench on Special Appeal, No. 2307 of 1878. 


123 



I. L. B. 6 Cal. 178 


GUJJU LALL V, 


admission in evidence of a certain judgment in a former suit, to which the 
present plaintiff was no party, but in which the present defenjJant was the 
plaintiff. The question as to wliether this judgment should have been admitted 
in evidence was referred by GARTH, C.J., and MiTTKR, J., to a Full Bench 
in the terms of the following order : — 

Garth, C.J* — This special appeal dei)en(ls upon a question of law, which 
we think should be referred to a Full Bench. 

It was admitted on both sides in the lower Courts, that if Sham Behari 
Lall survived Mussamut Sheo Buchain Koer, then the plaintiff was the 
nearest heir of Bhichuk Lall, and as such was entitled to succeed ; hut if, on 
the other hand, Mussamut Sheo Bucham Koer survived him, then he was not 
so entitled. 

In the Court of first instance, the plaintiff relied upon a judgment in a 
former suit, dated the 26th of June 1876, in which the question was raised 
between Gujju Lall, the present defendant (wlio was the plaintiff in that suit), 
and Janki Singh and others (the defendants in that suit), whether Gujiu Lall or 
Sham Behari Lall was the nearest heir of Bhichuk Lall. It was decided in 
that suit tliat Sham Behari Lall was the nearest heir of l^hichuk Lall. In 
this suit it was contended by the /Icfendant in both the lower Courts, that the 
judgment in the former suit could not be used as evidence in this suit, because 
tlie present plaintiff’ w'as no party to the former jiroceedings . while the plain- 
tiff on the other hand, contended that tlie former judgment was admissible in 
evidence under s. 13 of the Evidence Act, as being a transaction hv wdiich the 
right claimed in this suit by the plaintiff* was asserted and denied Both the 
Courts considered the jndgnient admissible in evidence, and upon the strength 
of it decided in the plaintiff’s favour. 

It has now iieen contended before us on special appeal, that the lower 
Courts were wrong in admitting the former judgment as evidence in this case, 
and upon this one point the special appeal depends 

C173J It has been decided by tins Court in several cases, three of wliich 
are reported in 23 W. R., pages 162,293, and 311, tliat decrees in suits between 
third parties are admissible in evidence under s. 13 of the Evidence Act, 
whiSst m other cases in tins Court such evidence lias been constantly rejected. 

TJie question, therefore, referred to the Full Bench is, whether, under s. 13, 
or any other section of the Evidence Act, the judgment m the former suit, 
which w^as admitted and acted upon as evidence in this suit, was legally 
adirsjssible ? , 

Mr. M. Ghost* (with him Baboo Joqash Cliii'iKfer Dejj) for the appellant. — 
The status of he^r‘'tln‘p was really determined in the former suit between the 
defendant in the pieserd suit and a stranger. It was not intended tliat the 
words “existence of a right or custom,’' u.^ed in s 13 of the Evidence Act, 
should include any and every riglit. The Evidence Act did not alter what was 
the previous law on the subject, — iv^., tlie English law. It was intended by 
this section to include the class of cases such as light of ferries and roads, and 
all cases in which judgment tthos are admissible. — All that s. 13 of the Act 
has done, is lo adopt Sif Barnes PEACOCK’S judgment in Kanhya Lall v. Badha 
Chum (B. L. B.t Sup. Vol., 662 ; S.C., 7 W. K., 338). [Gabth, CJ.— The 
rule in England only applies to public rights.] It will probably be contended 
by the otlier side that, under s. 43, the judgment is admissible. Before the 
Evidence Act was passed, sucli judgments were not admissible in evidence, 
and it was not the intention of the framers of the Act to make any alteration. 
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Clause 4 of s. 32 also shows that*the right or custom must be a public right 

or custom. 1 contend that the w*ord “ right ” means a right of a public 

character or of a qimsi-pxihWG character. Under s. 13 this judgment is not 
evidence. The cases on which the other side relies are Neamut Ah v. Gootoo 
Doss (22 W,R.. 365) and Guttee Koihurto v. Bhiikut Koiburto (22 W. R., 457)^ 
but the judgments there appear to be inter partes. The case of Huma 
Koer V. Sheo Oohind Baoot (24 W.R., 431) w^as the case of an ex parte decree^ 
and that was held as admissible in [1743 evidence “ quantum valeat *' Naranp 
Bhtkhabhat v. Dipaumed (I.L.R., 3 Bom., 3) points out that such judgments 
as the one in question are at best not conclusive evidence; see also Joqendro 
Deb Boy Kiit v. Ftmtndro Deb Boy Kut (14 Moore’s 1. A , 367 , S 

11 B.L.R., 244), in which the decision of the P\j11 Bench in the case of 

Kanhya Lall v. Badha Chum (B.L.R., sup. Vol., 662 . S.C., 7 W.E., 338) is 
iulopted. Thei’e are also cases sincti the passing of the Evidence Act, in which 
judgments inter par^r^.l^avebeen rejected. [Garth, C J. — Section 91 of Vol. t 
of Taylor on Evidence (7th ed ) lavs down “ that such judgments are not 
admissible, except by wav of demurrer or cstopi)el.”J 

Baboo Mohesh Chitnder Choirdhry for the Respondent — Although the 
present plaintiff was no party to the judgment in question, yet the defendant 
was ; and the Evidence Act did not intend to exclude as evidence all judgments 
wliich do not come under s. 40. The case of Lala Banqlal v Deonarnyan 
Tewary (6 B.L.R., 69) points out that such a judgment as the j>resent is- 
admissible. 

The opinion of the Full Bench was as follows : — 

Hitter, J. — In this case T have the misfortune to differ from his Lordship 
the Chief Justice and my other colleagues. But the importance of the ques- 
tion referred to the Full Bench, and the fact that the majority of the decided 
cases on the point are in favour of the view I take, 1 apprehend, justify mo m 
stating fully the grounds of the conclusion at which I have arrived. 

Sections 40 to 43 of the Evidence Act deal with the subject of relevancy 
of judgments, orders, or decrees of Court. Section 40 provides that the 
existence of a judgment, decree, or order is a relevant fact, if it by law has 
the effect of preventing anv Court from takifig cognizance of a suit or of holding 
a trial. Section 41 deals with what are usually called judgments in rem , and 
by 8. 42 judgments relating to matters of a public nature are declared relevant, 
whether between the same parties or not. Then s. 43 provides tliat “ judgments, 
orders, or [ 175 ] decree, other than those mentioned in ss. 40, 41, and 42, are 
irrelevant, unless the fact that such a*Judgment, order, or decree existed is 
relevant under some other provision of this Act.’' 

It is clear that the judgment mentioned in the order of reference is not 
relevant under ss. 40 to 42. Therefore, the question that we have to determine 
is, whether or not it is relevant under some other provision of the Evidence 
Act, so as to bring it within the proviso of s. 43. 

I am of opinion that it is relevant both under ss. 11 and 13. I shall deal 
with the question of its relevancy under s. 1^ first. That section provides . — 

When the question is as to the existence of 'any righ^ or custom, the 
following facts are relevant : — 

(a) Any transaction by which the right or custom in question was*ci*eated, 
claimed, modified, recognized, asserted, or denied, or which was inconsistent 
with its existence. 
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(b) Particular instance in which the right or custom was claimed, recog- 
nized, or exercised, or in which its exercise was disputed, asserted, or departed 
from.'' 

The existence of a right to some immoveable property is in question in 
this case. That right was asserted and recognized in a previous proceeding of 
a Court of Justice, and it seems to me that it would not be unwarrantably 
straining the language of the section in question to say, that that proceeding 
was ** a transaction ” within the meaning of s. 13 ; because the word “transac- 
tion in its largest sense means “ that which is done.” 

If the words “ transaction ” and “ right ” be not construed in this way, 
judgments, decrees, and orders which were, before the passing of the Evidence 
Act, considered conclusive, and which now, according to the law of evidence as 
administered in England, are considered, when not pleaded as estoppel, cogent 
evidence, would be excluded. Take for example tlie following illustration : — A 
brings a suit against B for enhancement of rent. B sets up a mukurrari potta in 
defence. A Court of competent jurisdiction finds the potta to be genuine, and 
dismisses the suit. After the lapse of several years, B sells his right to C, and 
A then rejects the latter forcibly. Thereupon [176] C brings a suit against A 
to recover possession of the land covered by the mukurrari potta. A denies the 
mukurrari right, and alleges that B was a tenant-at-will. Before the Evidence 
Act was passed, the former judgment would have been conclusive evidence of 
B's mukurrari : see Soorjomonee Dayee v. Sitddanund Mohapatter (12 B.L.R., 
304) and Knshria Behan Boy v. Brojesivari Chowdhranee (L.R., 2 I. A., 283 ; 
S.C., I. L. R., 1 Cal., 144). According *to the law" of evidence as at present 
administered in England, it would equally be considered conclusive, and, if not 
conclusive, at least as cogent evidence in the subsequent suit. See Taylor on 
Evidence, section 1497. 

Was it intended by the Evidence Act to declare such judgment as this 
irrelevant? But it would be irrelevant, unless it be relevant either under 
s. 11 or s, 13, It is not relevant under s. 40, because its existence does not 
by law prevent the Court from “ taking cognizance of the second suit.” In the 
^ second suit it is the plaintiff who would seek to use it as relevant evidence, and 
it ffe apparent that he would not rely upon it to bar the cognizance of his own 
suit. Tt may be said that, under s. 13 of the present Procedure Code, the 
existence of the first judgment would prevent the Court from holding a trial of 
the issue as to the mukurrai i right of B, and would therefore be relevant under 
s. 40. Supposing that the word “ trial” in the section in question refers not 
onlf to a criminal trial, but also to a trial ” of an issue in a civil suit, tlie 
judgment in question would not have been relevant under this section before 
the present Procedure Code was passed, because, under s. 2’^ of Act VIII of 
1859, it would not have prevented any Court from holding a trial of the issue 
as to the mukurrari title in the second suit. Then again, suppose in the 
second suit the judgment in question was not produced at or before the trial, 
and evidence bearing upon this issue was allowed to be adduced. Then suppose 
at a later stage of the case, the plaintiff produced the judgment in question and 
satisfied the Court, that, in the exercise of its discretionary power, it ought to 
receive it. Under theSe circumstances, I apprehend it would not be admissi- 
ble under s. 40 df the Evidence Act, because its existence would and could not 


*[Sec. 2 : — ^The Civil Courts shall not take cognizance of any suit brought on la cause of 

whioh shall have been heard and determined by a Qourt 
F * of competent jurisdictvm in a former suit between the same 
heard and determmed. parties or between parties under whom they olaim.l ' 
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at that stage [177] of the case prevent the Court from holding a trial of the 
issue regarding B's mukurrari title. 

The judgment in question then, at least in some cases, not being 
admissible under s. 40, and it being evident that is not admissible under 
ss. 41 and 42, it would be excluded altogether, unless its existence be relevant 
under some other provision of the Act. But if we construe the words 
“ transaction '' and “ right” in s. 13 in their largest sense, it would be relevant 
under that section. 

But it has been said that law of evidence as administered in England, was 
the law of evidence in force in this country before the Evidence Act was 
passed ; that the judgment of the description mentioned in order of reference 
is and was not admissible under English law ; and that if the Legislature 
intended to alter the law in this respect, it would have done so by a more 
clear and express provision than what is contained either in s, 13. 

put I apprehend that the law of evidence as administered in England 
was not, in its integrity, the law in force in this country before the passing 
of the Evidence Act. The statutory provision on this subject was contained 
in the second paragraph of s. 24 of Act VI of 1871, which is to the following 
effect : “ In cases not provided for by the former part of this section or by 
any other law for the time being in force, the Court shall act according to 
justice, equity, and“ good conscience.*’ This is only a re-enactment of the 
prol^ision of s. 15 of Eegulation III of 1793. Therefore, so far as the legislative 
enactments go, there is no foundation for this proposition. 

Upon an examination of the decided cases on the subject, it would be 
found to be equally untenable. 

The question was fully discussed by Mr. Justice Markby in Doorga Doss 
Boy Ghowdhry v. Norendro Goomar Dutt Ghowdhry (6 W. E., 232), and 
he came to the conclusion that the rule of English law was not applicable 
“ in all its strictness ” to mofussil Courts in this country. I may as well 
cite here the observation of the Judicial Committee upon this point in the 
[178] case of Untde Bajaha Boje Bommaraaze Bahadur v. Pemmasamy 
Venkatadry Naidoo (7 Moore’s I. A., 128, at p. 137) : — > . ^ 

“ With regard to the admissibility of evidence in the native Courts in 
India, we think that no strict rule can be prescribed. However highly we may 
value the rules of evidence as acknowledged and carried out in our own Courts, 
we cannot think that those rules could be applied with the same strictness to 
the reception of evidence before the native Courts in the East India, where it 
is perfectly manifest, the practitioners and the Judges have not that intimate 
acquaintance with the principles which govern the reception of evidence in our 
own tribunals ; we must look to their practice ; we must look to the essential 
justice of the case, and not hastily reject any evidence, because it may not be 
accordant with our own practice. We must endeavour, as far as the materials 
will allow us, having received the evidence, to ascertain what weight ought 
properly to be ascribed to it ; and more especially where we find that it has 
been the practice of the Court to receive documentary evidence without the 
strict proof which might here be considered necessary j indeed, the consequence 
of so doing would inevitably be, if the strict rule were adhered to, to reject the 
most important evidence not only in this case, but almost in every other.” 

In another case {Naragunty Lutchmeedavamah v. Vengama Naidoo^ 9 
Moore's I. A., 66, at p. 90) Judicial Committee observed that '*the native 
Courts of India in receiving evidence do not proceed according to the technical 
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rules adopted in England, and they would/ by their usual practice, admit a 
copy of a public document authenticated by the signature of the proper officer, 
as primd facie evidence, subject to further enquiry if it were disputed.” 

There is,, therefore, no foundation for the proposition that, before the 
passing of the Evidence Act, the law of evidence as administered in England 
was applied with all its technical strictness to mofussil Courts in the country. 
On the other hand, they were guided by their own practice, which was to a 
great extent moulded on principles of substantial justice. 

[ 179 ] Acting upon this principle, the Courts in this country, before the 
passing of the Evidence Act, always held that judgments of the description 
mentioned in the order of reference were admissible in evidence. See Doorga 
Doss Roy CJiowdhry v. Narendro Coomar Dull Chowdhry (6 W. E., 232) and Lala 
Banglat v. Deonarayan Tewary (6 B. L. E., 69). In this latter case, speaking of 
a judgment of the description mentioned in the order of reference, Mr. Justice 
D, N. Mitter says : — “ That decisions like the one under our consideration 
have been frequently admitted in our Courts as evidence, is. I believe, a pro- 
position beyond all dispute, and I do not see any reason why we should depart 
from ,this practice merely because it is opposed to the English law of evidence.” 
The observation of Mr. Taylor in s. 1495 shows that, in his opinion also, the 
propriety of this rule of English law is questionable. 

The law of evidence as administered in England was not, therefore, in its 
integrity, the law in force in the mofussil Courts of this country, and 
according to tlie practice of these Courts before the passing of the Evidence 
Act, decisions like the one under consideration were admitted in evidence. It 
seems to me that we ought not to come to the conclusion that this rule of law, 
founded as it was on a long practice of the mofussil Counts, was altered by the 
Evidence Act, unless that was clearly made out by the provisions of the Act 
itself. 

Then, again, if we do not construe s. 13 in the way I have suggested above, 
the result would be, that a class of judicial proceedings, which were always 

C nsidered as furnishing cogent evidence on the question of possession, would 
^eluded. I refer to .awards under Act IV of 1840, and the correspond- 
ing sections of the Criminal Procedure Code. They have been invariably acted 
upon as affording valuable evidence of possession, even after the passing of the 
Evidence Act. They would not be relevant under s. 40, because, apart from other 
grounds, a proceeding under Act IV of 1840 before a Magistrate cannot be called 
“a suit” within the meaning of s. 13 qj’ the Civil Procedure Code. Then if 
these awards are not admissible cither under s. 11 or s. 13, they would not be 
rele-ClSOjvant at all. I would hesitate to come to the conclusion that the 
Evidence Act was intended to exclude thi'^ class of evidence, unless it was made 
out as clearly as possible from its provisions. 

# Then it has been said that, in s. 13 of the Evidence Act, the Legislature 
intended to refer to incorporeal rights only, because, in other parts of the Act, 
for example in ss. 32 and 48, where the same word occurs in conjunction with 
the word custom,” it has been used in that sense. In the first place, it is by 
no means clear that 32 and 48 deal only with incorporeal rights. It 
is pot impossiblcf to conceive of a corporeal right being of a public or general 
nature. *It is true that, in the generality of cases, such rights are incorporeal, 
but it is by no means confined to that class only. Then in the next place, 
the word ‘ right” is qualified by the word “public” in ol. 4, s. 32, and by the 
word “general” in s. 48. There is no such qualification in s. 13. 
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Moreover, no reasonable ground can be suggested for the necessity of 
restricting the meaning of the word ** right*' in s. 13 to the class '' incorporeal." 
The contention of the appellant does not go to the extent of limiting the section 
to incorporeal rights of a public nature only. In that case, no dopbt, it could be 
explained upon the ground that such a construction would have the effect of 
assimilating the provisions of the Evidence Act to the rule of English law on 
this subject. But the contention that the section in question refers only to 
incorporeal rights, whether of a public or private nature, does not seem to me 
to be warranted by any general principle. It is difficult to suggest a reason 
which would justify the existence of distinction between the rules applicable 
to the proof of corporeal and incorporeal rights, respectively, whether of a public 
or of private nature. Why should the transaction of the nature described in 
s. 13 be relevant when claims a right of way over a piece of land held and owned 
by B, and not so when he claims the land itself, appears to me inexplicable. It 
seems to me that .the distinction would be arbitrary. I may as well here state 
a special consideration which leads me to think that the Legislature, by the use 
of the word “ transaction," intended to include proceedings of Courts also. Is it 
at all [ 181 ] reasonable to suppose that a mere assertion of a right by a person 
setting it up (whether that right is corporeal or incorporeal, it is quite 
immaterial for the purposes of this argument) would be admissible as evidence, 
and not the recognition of it by a Court of Justice ? Certainly it seems to me 
to be highly improbable that that was the intention of the Legislature. 

'* ■ For these reasons I am of opinion that the judgment mentioned in the 
order of. reference is relevant under s. 13 of the Evidence Act. 

Then, as regards its admissibilitv under s. 11, it has been said that a 
judgment is not a fact as defined in the Act itself. It is true that the reasons 
of a decision cannot be called ''facts" within the meaning of the Evidence Act ; 
but the result of a particular judgment, i.n,, whether it is favourable or 
unfavourable to a particular party, is, it seems to me, a fact as defined in that 
Act. 

Illustration (d) of s. 43 is as follows : — "il has obtained a decree for the 
possession of land against B ; C, B's son, murders A in consequence. 

" The existence of the judgment is relevant as showing motive for a criipe." 

Now, the decree referred to m the illustration can only be relevant under 
^ ss. 7'^ ,8f or 111. In all these sections I find the word used is " fact, ” conse- 
quently it follows that the word "fact," as defined in the Act itself, includes 
' decrees and judgments." Besides, the definition itself is comprehensive 
enough to include them. , 

If, therefore, the word "fact," as defined in the Evidence Act, is comprehen- 
sive enough to include decrees and judgments, then it seems to me that the 
judgment mentioned in the order of reference would be relevant, because it 
having recognized the right of the plaintiff to the present suit, by itself 
and in connection with the circumstance that it was so recognized, not- 
withstanding the evidence adduced by the defendant, makes the existence of the 
fact in issue in this suit highly probable. 

Again, it may be said, that«if we are to admit the judgment under consi- 
deration as evidence, we must also hold that a judg-[lS2]ment to which the 

*[Sec. 7: — States that facts which arc the occasion cause or effect of facts in issue are 
relevant.] • 

t[Sec. 8: — Sbates that motive, preparation and previous or subsequent conduct is relevant 
under certain conditions.] 

t[Sec. 11: — Points out when facts not otherwise relevant become relevant.] 
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person against whom it is sought to be used was not a party, would also be 
admissible, because the sections in question make no distinction between these 
two classes of judgments. It is true that that would be the consequence, but 
ordinarily no weight should be attached to a judgment between other parties. 
A similar objection may be urged against the rule of English law, by which, 
in matters of public interest, such as a claim of highway, evidence of 
reputation from any one is receivable (see s. 545 of Taylor on Evidence). For 
example, in a claim of a highway alleged to be existing in an obscure village 
in the district of Nuddea, evidence of reputation of an inhabitant of Benares, 
evidently not possessing any information on the subject, would be receivable. 
But what weight would be attached to his testimony ? Similarly, when 
a judgment would be sought to be used against a person who was not a party 
to it, ordinarily no weight ought to be attached to it. I say ordinarily, 
because there might be special circumstances which might give to it a weight 
which it otherwise would not have. For instance, if it be proved that a 
particular person, although not formally a party to a previous proceeding, was yet 
substantially represented in it, because the whole control of that proceeding w^as 
in nis hands, it would be just and reasonable to allow to the previous judgment 
some weight in that case. It seems to me that the Legislature, in enacting these 
sections, have followed out the principle which was laid down by the Judicial 
Committee in the case already cited, vi 2 .^ to leave to a Court of Justice in each 
particular instance to assign the proper weight and value to a previous judgment 
that might be produced as evidence in a cause. 

I would, therefore, answer the question in the afiirmative. 

Pontifex, J. — In considering the rules of evidence it is necessary to look 
to the reason of the matter. With respect to judgments tnter partes, it would 
be treasonable that a person who has proved his case once against his oppo- 
nent, who had a full opportunity of rebutting it, should be compelled a second 
time to adduce his proofs against the same opponent. Otherwise there would 
obviously be no end to litigation. 

[ 188 ] But it is by no means unreasonable that a person who has never 
before been put to the trouble and expense of adducing his proofs, should be 
treated in the same w^ay as if his opponent had suffered no adverse judgment 
in any other proceeding. 

The same opportunities of proof are open as were open to the successful 
litigant in the first proceeding. Why should a stranger to that proceeding be 
excused from furnishing evidence in the, ordinary course ? 

, In matters of public right the new party to the second proceeding, as one 
of the public, has been virtually a party to the former proceeding, and therefore 
he is properly excused. 

The observations of the Privy Council, quoted by Mr. Justice Mitter, seem 
to me to refer more to matters of form than to matters of substance, and to 
apply to the manner in which , a case should be treated by the final tribunal 
after having passed through all its stages. , 

But the matters ^e have to deal with is essentially one of substance and 
not of form, and in giving our judgment we shall be laying down the principle 
on whic^ a case ought to be tried in its earliest stage. 

The reason of the matter being, as it appears to me, against the admission 
in evidence of a judgment not inter partes, I think we ought not to give a final 
construction to ss. XI and 13 of the Evidence Act, which construction would 
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also, as pointed opt in the judgment of the Chief Justice which I have had the 
opportunity of seeing, make ss. 40 — 43 surplusage. 

I remain of opinion that the judgment in question in this reference s 
neither a “ fact ” within the meaning of s. 11, nor a “ transaction *’ within the 
meaning of s. 13. 

Jackson, J. — In my opinion the previous judgment was not admissible 
as evidence in this case. 

In order to arrive at a conclusion on this point, it seems to me a relevant 
fact that the Indian Evidence Act, 1872, was passed by the Legislature of 
this country under the direction of a skilled lawyer, for the express purpose of 
consolidating, defining, and amending the law of evidence in India ; that the 
construction of the Act is marked by careful and methodical [ 184 ] arrange- 
ment ; and that many of the more important expressions used in it are plainly 
interpreted. 

It would be wholly inconsistent with the plan of such an enactment that 
a specific rule contained in one part of it should at the same time be contained 
in or deducible from one or more other rules relating apparently to topics quite 
distinct, which rules should be at the same time so expressed as to include not 
merely the specific rule in question, but also matters which that rule taken by 
itself would specifically exclude. 

If we are to accept the argument for the respondent in this case, adjudg- 
ment becomes relevant not only as a judgment, but also as a transaction, and 
again ‘as a fact. If this be so, it is not very easy to see why the framers ot 
the Act should have taken the ti'ouble to frame the elaborate provisions which 
follow. 

On tlie other hand, when in a law prepared for such a purpose, and under 
such circumstances, we find a group of several sections prefaced by the title 
“ Judgments of Courts of Justice when relevant,*’ that seems to me a good 
reason for thinking that, as far as the Act goes, the relevancy of any particular 
judgment is to be allowed or disallowed with reference to those sections. 

But admitting, for the sake of argument, that the Act could have been 
drawn in so loose and unskinful a fashion, I proceed to consider whether t]}e 
judgment in question can be admitted as a transaction or as a fact. 

The kind of transaction relied on is that mentioned in s. 13, “where the 
question is as to the existence of any right or custom.” It seems to me as clear 
as anything can be, that the “right” here spoken of is something quite distinct 
from ownership. How can it possibly )>e said, when the question between 
plaintiff and defendant is which of them is entitled to a thing, that the 
question relates to the existence of a right. That some one has a right to the 
property is undoubted. The question is, to whom it belongs. What is referred 
to in the section cited is evidently a right which attaches either to some 
property or to statm : in short, incorporeal rights, which though transmissible, 
are not tangible or objects of the bodily senses. To this inter- [18S]pretation, 
the object, the particular facts selected, and the illustrations to the section, 
all seem to me to conduce. , 

But, in addition, I cannot look upon the description of a judgment of a 
Court of Justice as a transaction otherwise than as a misuse of language ; nor 
can any of the verbs which must come in to complete the relevancy of such 
transaction be properly used in respect of judgments. 

A transaction, as the derivation denotes, is something which has been 
concluded between persons by a cross pr reciprocal action as it were, whereas, 
the judgment of a Court is something imposed by the authority of the tribunal, ^ 
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But the Court neither creates, daitns. modifies, recognizes, asserts, nor denies 
a right or custom. It determines for or against. Consequently, in every point 
of view from which this section can be looked at, it seems to me wholly 
inapplicable to the case. 

But then it is said that the judgment is a fact, and a relevant fact 
under s. II. 

No doubt, ‘everything which has been called into being by some agency or 
other, is, in the widest sense, a fact ; and in a certain sense, it may be said that 
a judgment is a fact within the meaning of s. 3 of the Evidence Act, and facts 
are relevant when connected with another fact in any of the ways referred to 
in connection with relevancy. 

Now, if we strip a judgment of the peculiar character of authority given to 
it by s. 40 ct seq, all that it amounts to is this, that A and B were before Z, 
who is a «Tudge on a particular day, and that Z formed a particular opinion on 
a subject as to which A and B were at issue. This, according to the argument, 
makes it highly probable that X, a different Judge, should come to the same 
conclusion upon a similar dispute between A and C. 

That tlie Legislature should have intended to give that sorb of efficacy to 
the judgments of the Courts, 1 should have much difficulty in believing, even 
if the words otherwise suggested the construction which, in my opinion, they 
do note 

I have had the opportunity of reading the judgment which the Chief 
Justice proposes to deliver, as well as the observations of my brother PoNtiFEX, 
in both of which I generally [186] concur, and for the reasons there stated, 
and those which I have shortly given, 1 consider the evidence inadmissible. 

Garth, C. J. — I am of opinion that the former judgment was not 
admissible as evidence in this suit. 

It was contended, in the first place, that it was admissible under s. 13 of 
the Evidence Act, as being a “ transaction, ” in which the right in question in 
the present suit was claimed and recognized. 

I consider that the former judgment was not a “ transaction, ” and that 
thfe right claimed in this suit is not “ a right within the meaning of s. 13. 

A transaction, in the ordinary sense of the word, is some business or dealing 
which is carried on or transacted between two or more persons. If the parties 
to a suit were to adjust their differences inter se, the adjustment would be 
a transaction , and by a somewliat strained use of the word, the proceedings in 
a suit might also be called “ transaction , " but to say that the decision 
of a Court of Justice is a transaction, appears to me a misapplication of the term. 

Then again as to the meaning of the word “right” in this section. 

It is argued by the respondent's counsel, that it means any right which 
can possibly be made the subject of a suit ; but if this were its true meaning, 
the provisions of the section would necessarily apply to all suits, because the 
plaintiff’ in every suit claims a right of some kind, the existence of which forms 
the ground of his claim. Surely, this vie^ is inconsistent with the first 
sentence of the section, because that sentence seems very plainly intended to 
confine its operation to a particular class of suits, viz,, those in which “ a 
question as to the existence of some right or custom” is. raised. 

It may be difficult, perhaps, to define precisely the scope of the word 
“right,” but I think it was here intended to include those properties only of an 
incorpor^l nature, which in legal phraseology are generally called “rights,' 

^32 



It. kiCfti* igi 


nTSEH hkhh [1880I 

more espeeially, as it is used in conjunction with the word custom/' 
It is certainly used in that sense in subsequent parts of the [187j 
Act (see s. 48 and sub-section 4 of s. 32), which deal with matters of 
public or general right or custom and in s. 13 the word is probably intended 
to include both public or private rights of that nature. The “right of fishery" 
mentioned in the illustration is a right which may be either public or private, 
according to circumstances. 

That the expression is used in this limited sense is shown also, as it seems 
to me, by the words with which it is associated. The right mentioned in the 
section is one which can be “ created or exercised,” which expressions are 
perfectly appropriate when speaking of an incorporeal right, but would be wholly 
inapplicable to the word “right" when used in its more extended sense. It 
would be quite correct to speak of the creation or tlie exercise of a right of way 
or of a franchise, but no lawyer would think of saying that a right to a chattel 
or to damages hacT been “ created or exercised.” 

I consider therefore, in the first place, that the judgment in the former 
suit is not a “ transaction” within the meaning of s. 13 ; and in tlie next place, 
that if it were, it does not relate to the sort of right which is intended by the 
section. 

But then it is argued that if the former judgment was not admissible 
under s. 13, it was so under s. 11, as being a “ fact,” which, either by itself or 
taken in connection with other facts, makes the case set up by the defendant 
improbable. 

No doubt, the former judgment decided that the present defendant was 
not entitled to the right which he claims in this suit, but the question is, 
whether that decision can be properly considered as a fact. If it can, then 
all judgments or decisions of a Court of Justice, whatever may be their nature, 
and whoever may be the parties to them, would be equally admissible under 
s. 11, so long as they contained an adjudication, which is adverse to the claim 
of either party in a subsequent civil suit. Thus a decision by a third class 
Magistrate in a criminal proceeding, with reference to the possession of land 
or other property, would be admissible as evidence in a civil suit between third 
parties, w^ho were not represented in that proceeding, provided only thatlihe 
decision of the Magistrate was adverse to the claim of either party to the suit. 
As for instance, if the [188] Magistrate decided that X was in possession of 
certain property, his decision would be admissible in a subsequent civil suit 
between A and B, where both claimed the same property, in order to show the 
improbability that, at the time of the Magistrate’s decision, the property belonged 
either to A or B. 

It is said that, in this particular case#the defendant, against w^hom the 
former judgment is sought to be used, ’was the plaintiff in the former suit, and 
had therefore ample opportunity in that suit of contradicting the evidence that 
was brought against him. But s. H makes no exception in favour of that or 
any other class of cases. If a previous adverse judgment is admissible in a 
civil suit under that section, it matters not what may have been the nature of 
the previous proceeding, nor whh may have been the parties to it. 

I consider that an adjudication or opinion expresseS in a judgment, is not, 
properly speaking, “ a fact,” and certainly not a fact within the meaning of 
8, 11. The delivery x>r existence of the judgment itself may be a fact, but 
the decision which the judgment contains is no more a fact than an opinion 
expressed by any other person, who is not exercising judicial functions. Thus, 
if an opinion were given by the Legal Member of Council in answer to a question 
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^ by the Government, or by a person skilled In any art or science with regard 
to some matter especially within his own province, that opinion, as it seems to 
me, would be quite as much a fact, and as admissible in evidence under s. 11, 
as the decision of a Judge upon a question which it was his duty to determine. 

But, apart from these considerations, which arise out of the particular 
language of ss. 11 and 13, I think that, upon far higher and more substantial 
grounds, it is plain that the Legislature could never have intended to allow that 
wholesale departure from the English law upon this subject, which the 
respondent’s contention would involve, and that they certainly never intended 
to effect that departure by means of ss. 11 and 13, which professedly do not 
relate to judgments at all. 

I suppose it must be generally acknowledged, that, with some few 
exceptions, the Indian Evidence Act was intended to, and did in fact, 
consolidate the English law of evidence. 

[189] The different chapters of the Act deal seriatim with the relevancy 
and consequent admissibility of the different kinds of evidence, and upon this 
principle, ss. 5 to 16 deal with the admissibility of facts, whilst ss. 40 to 46 
deal expressly with judgments ; — and I cannot help thinking, with all deference 
to the opinions of those learned Judges who have expressed a contrary opinion, 
that if it had been really the intention of the Legislature to depart entirely 
from the English rule, and to make a very large class of judgments admissible 
here, which had never been admissible before the Act, either in England or in 
this country, they would have expressed their intention more plainly, by means 
of suitable provisions introduced into that portion of the Act which deals 
exclusively with judgments. 

If there is one rule of law which is better known and approved than 
another, as being founded upon the most manifest justice and good sense, it is 
this ; that (except in the case of judgments in rem and judgments relating to 
matters of a public nature, which are governed by a different principle) no man 
ought to be bound by the decision of a Court of Justice, unless he or those 
under whom h^ claims were parties to the proceedings in which it was given. 

But if the construction which the respondent would put upon s. 13 is the 
correct one, any judgment of a competent Court, founded upon any conceivable 
right, would be evidence in an> subsequent suit relating to the existence of the 
same right, although the parties to the two suits might be altogether different. 
And it is argued, moreover, that this radical change in the law of evidence has 
been brought about not by any direct enactment upon the subject of judgments, 
but by treating judgments as “transactions” under s. 13, and giving to the 
' words “transactions” and “right” in that section what appears to me to be an 
incorrect interpretation. And with all due respect to the learned Judgeswho have 
adopted this view, I would add, that the mistake (as I consider it) into which 
they have fallen, has arisen, in great measure, from an erroneous supposition 
that under ss. 40 to 43, the English law upon the subject of judgments has been 
imperfectly enacted, and that, in order to give it its full scope, it is necessary to 
have [190J recourse to ss. 11 and 13. Thus it has been considered, that s. 40 
only makes former decrees admissible when thejr have the effect of preventing a 
Court of Justice from faking cognisance of a suit, that is, from dealing with a 
suit in its entirety, and that the words “ holding a trial ” must necessarily refer 
to crimiaal proceedings only. 

This construction of s. 40 would, of course, confine its operation very 
materially. For example, in the case of a suit for three years’ rent, if a 
former decree had decided against the claim as regards the first yeajr’s rent 
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only, that decree would by law be a bar to the suit as regards that ouc yearns 
rent. But in the view which has been taken of the section, the decree, though 
a bar to the second suit pro tanto, would not be admissible in evidence under 
that section ; because it would not prevent the Court from taking cognizance of 
the whole suit, but only of a part of it. 

So again, if, in answer to a suit, some ground of defence were set up, which 
had been decided against the defendant in a former judgment between the 
same parties, that judgment, although, undoubtedly, a legal bar to the defence 
set up, would not be admissible under s. 40 ; because it would not prevent the 
Court from taking cognizance of the suit, but only of a defence set up to it. 
But surely it could never have been the intention of the Legislature to confine 
the eSect of s. 40 in this way, to let in as relevant evidence under that section 
one portion of a class of judgments which operate by law as estoppels, and to 
leave another portion of the same class of judgments which operate equally as 
estoppels to be admissible as transactions ” under some other section of 
the Act. 

It is true that s. 40 might have been more clearly worded. It has, in fact, 
much the same defect as s. 2 of Act VIII of 1859, which was pointed out by the 
Privy Council in the case of Soorjomonee Dayee v. Snddanund Mohapatier 
(12 B. L. R., 304). But I cannot doubt that it was intended to include all judg- 
ments which bylaw operate to prevent a Court, whether civil or criminal, from 
taking cognizance of a suit, or trying any particular issue. The words “holding a 
trial*’ are amply large [19i] enough to admit of this construction ; and it is 
not because in some other Act the words “ holding a trial ” may have been 
construed to refer to criminal trials only, that we ought to confine their meaning 
in the same way in S. 40 of the Evidence Act. 

If this view is right, it disposes, as it seems to me, of the only real 
difficulty suggested by the respondent ; and it will be found that many of the 
judgments which, in the cases cited to us in argument, have been held by 
learned Judges to be admissible under S. 13 only, were really admissible under 
S. 40. Thus, in the case put by my learned brother Mr Justice Mitteb in his 
judgment of the mukurrari potta, the former judgment would, undoubtedlj% 
be admissable under s. 40, and would have the effect of prohibiting the Court 
from trying the same issue a second time. So in the case of Naranjt Bhthha- 
bhai V. Dtpaumed (I, L. R„ 3 Bom. 3), decided by Sir Michael Westropp and 
Mr. Justice Melvill, I entirely agree in the conclusion urrived at by those 
learned Judges, because I consider that the former decrees were clearly admissi- 
ble under s. 40, and were conclusive between the parties as to the existence of 
the plaintiff’s right at the time when those decrees were passed. 

Section 40, in my opinion, admits as evidence all judgments inter partes which 
would operate as res judicata in a second suit. Section 41 admits judgments 
in rem as evidence in all subsequent suits where the existence of the right is in 
issue, whether between the same parties or not. And s. 43 admits all judgments 
not as res judicata^ but as evidence, although they may not be between the 
same parties, provided they relate to matters of public nature relevant to the 
enquiry. • 

Putting' this construction upon these three sections, it will •be found that 
they do really embody the English law as to the admissibility of judgments as it 
existed at the time when the Indian Act was passed ; and it would be strange, 
indeed, if having taken the paine to confine by these sections’ the admissibility 
of judgments to those cases where they would be admissible by English law, 
the framers of the Act had, by [198] another and a previous section, disregarded ^ 
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the English law entirely, and hod admitted as evidence all judgments, whether 
between the same parties or not, which related to the same subject-matter. 

It is obvious that, if the construction which the respondent's counsel 
would put upon s. 13 is right, there would be no necessity for ss. 40, 41, and 
42 at all. Those sections would then only tend to mislead, because the judg- 
ments whicli are made admissible under them would all be equally admissible 
as “transactions” under s. 13, and not only those, but an infinite variety of 
other judgments which had never before been admissible either in this country 
or in England. And it is difficult to conceive why, under s. 42, judgments 
though not between the same parties should be declared admissible so long as 
they related to matters of a public nature, if those very same judgments had 
already been made admissible under s. 13, whether they related to matters of a 
public nature or not. 

But then it is said, that s. 43 expressly contemplates cases in which 
judgments would be admissible under other sections of the Act, which 
are not admissible under ss. 40, 41 or 42. This is quite true But then I take 
it, that the cases so contemplated by s 43 are those where a judgment is used 
not as a res jndicata or as evidence more or less binding upon an opponent by 
reason of the adjudication which it contains, (because judgments of that kind 
had already been dealt with under one or other of the immediately preceding 
sections). But the cases referred to in s. 43 are such, I conceive, as the 
section itself illustrates, viz., when the fact of any particular judgment having 
been given is a matter to be proved in the case. As for instance, if A sued B 
for slander, in saying that he had been convicted of forgery, and B justified 
upon the ground that the alleged slander was true, the conviction of A for 
forgery would be a fact to be proved by B like any other fact in the case, and 
quite irrespective of whether A had been actually guilty of the forgery or not 
This, I conceive, wmuld be one of the many cases alluded to in s. 43. 

Then, again, it was argued, that, in this country, the rules of evidence in 
the mofussil, especially as to the admissibility [ 193 ] of former decrees, were 
never so strict as in England , and in support of that contention several cases 
\^re cited to us decided by Mr. Justice DWARKANATH MiTTER and other emi- 
nent Judges of this Court ; and we were referred to certain observations made 
by their Lordships of the Privy Council to the same effect (see 7 Moore's I. A., 
at p. 137 ; and 9 Moore’s I. A., at p. 90). But those cases, it must be borne in 
mind, occurred many years ago, at the time when the practice in the mofussil 
in this respect was very lax and before the Evidence Act was passed ; and the 
observations of the Privy Council were made, as I humbly conceive, ' not as 
approving of thit, laxity of practice, but rather as excusing it, upon the ground 
that the mofussil Courts were not at that time so sufficiently acquainted with 
our English rules of evidence as to be able to observe them with anything like 
accuracy. 

I conceive that one great object of the Evidence ^ Act was to prevent this 
laxity, snd to introduce a more correct and vmiform rule of practice than had 
previously prevailed » and if that Act can now be made the means, as I trust it 
will, of preventing the mischief which too frequently occurs, of decrees between 
third parties being improperly admitted as evidence in mofussil Courts, it will 
prove a very valuable aid to the administration of justice. I consider that the 
reception of loose evidence of that kind is especially dangerous in a country like 
this, where unhappily decrees are so often collusively obtained for no other pur- 
pose than to make .them evidence in future suits between third parties. 
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It was argued that, instead of binding the Courts of this country by the 
strict rules of evidence, it would be more desirable, and was in fact the 
intention of the Evidence Act, to render all decrees admissible in evidence as 
facts ” or ** transactions,” leaving it to the discretion of the Courts to attribute 
to each judgment its due weight. But to my thinking this liberty of action 
would be extremely unsafe ; and I certainly am not surprised to find that the 
Legislature here were unwilling to leave to the subordinate Courts in this 
country a discretion, which it has not been thought safe or right to entrust to 
English Judges. 

[190 I am, therefore, of opinion that the former judgment was not 
admissible in the present suit : and as the majority of this Court are of that 
.opinion, the case must go back to the Court bdow to be decided upon the other 
evidence. 

The appellant will be entitled to his costs in this Court ; and those of the 
Court below will follow the result of the suit. 

Morris, J« — I agree with the Chief Justice in holding that the former 
judgment was not admissible as evidence in the present suit. 

MOTES. 

[I. ENGLISH LAW OF EVIDENCE HOW FAR REPRODUCED IN THE EVIDENCE ACT— 

" I suppose it must bo generally acknowledged that with some few exceptions, the Indian 
Evidence Act was intended to, and did in fact consolidate the English law of Evidence — 
per Garth C.J. in 6 Cal. 171 at 188. ^ I 

See also 17 Bom. 129 at 141 per Bayley C.J. ; 14 Bom. 576 at 581 ; 3 Bom. 12 at 17 ; 
3 Mad. 48 at 52 ; 10 Bom. 439 at 442, where it is pointed out that the Act is not a servile 
copy of the English Law. 

II. JUDGMENTS WHETHER ADMISSIBLE UNDER THE EVIDENCE ACT 1872, sec. 18— 

There has been much conflict of decisions and the general tendency of the Courts has 
been towards the views of Justice Mitter and not of the majority m this case. 

In 9 C.W.N. 402 at 414 Ghose J. observed, ** I am disposed to hold that the Judicial 
Committee in 22 Cal. 533 ; 19 All. 277 ; rather ^opted the views expressed by Mitter J. in 6 
Cal. 171 wherein the learned judge held that a judgment thmigh not inter partes may 
received in evidence either under Sec. 11 or sec. 13 of the Evidence Act.'* For observations 
to a similar effect, see also 25 Cal. 522. F.B.=2 C. W. N. 501. 

The views of the Bombay High Court are contained in cases like 24 Bom. 591 at 590 ; 

5 Bom. L. R. 230 ; 10 Bom. 439 ; 31 Bom. 143 which differ from the 

majority in this case. 

The Allahabad High Court also dissented Jrom the majority in this case in 12 All. 1 
(affirmed in 15 All. 261). For the Madras view, sec 15 Mad. 378, 30 Mad. 510 ; 

It may be noted that the views of the majority wore followed in 11 Gal. 562 ; 12 Qal. 
207 ; 13 Cal. 352 ; 18 Mad. 73 ; 12 Mad. 9 ; 11 Mad. 116 ; but as shown above, the later eases 
do not adopt the views of the majority. 

Judgments have been held admissible in these cases . — 

(a) for showing ancient possession and assertion of title : — 22 Gal., 533 P. G. 

(b) police orders, to sjiow nature of dispute concerning and who was entitled 

possession of land : — 29 Gal. 187 P. G., See also 31 Bom. 143. 

(c) for showing the character of fkissession of land and nature of enjoyment : — 11 Cal. 

745 ; 11 Cal. 588. • 

(d) for shewing who was in possession; — 23 Cal. 693. 

(e) for showing the previous assertion of the title set up: — 12 C. W. N, 739=9j0. 

597 ; 34 Gal. 868 ; 7 G. L. J. 563 at 576. 

(f) for showing whether the land was debutter or not: — 15 G. W* N. 126 at 135.] 
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MULLICK AHMED ZUMMA Ac. v. 


C9 Cal. 191] 

APPELLATE CIVIL. 


The 9th June, 1880. 

Present : 

Mr. Justice Pontipbx and Mr. Justice McDonell. 


Mulliok Ahmed Zumma, alias Tetur Decree-holder 

versus 

Mahomed Syed.... one of the Judgment-debtors.*" 

Limitation Act {XV of 1877), sched, ii, art, 179t — Execution of joint decree against two or 
* were defcndayits. 

In a suit for possession of land brought by A against 13, C, and D, a decree was passed 
on the 14th of April 1874 for possession and costs against R, C, and D jointly. This decree 
eras afterwards reversed on an appeal by 23, who alone claimed the property. A then preferred 
a special appeal to the High Court, and on the 29th June 1877 the decision of the Judge 
was reversed and the decree of the Court of first instance restored. 

* Appeal from Appellate Order, No. 31 of 1880, against the order of G. E. Porter, Esq., 
Officiating Judge of Gya, dated the 14th October 1879, affirming that of the Subordinate 
Judge of that district, dated the 12th May 1877. 

( [Art. 179 

Description of application. 

For the execution of a 
decree or order of any Civil 
Court not provided for by 
No. 180, or by the Code of 
Civil Procedure, Sec. 230. 


Period of Limitation 


Time from which period begins 
to run. 


Three years, or where a 
certified copy of the decree 
or order has been regis- 
tered, SIX years. 


(1) The date of the decree or order ; 

(2) Where there has been an 
appeal the date of the final decree or 
order of the appellate Court or ; 

(3) Where there has boon a review 
of judgment) the date of the decision 
passed on the review ; or 


(4) Where the application next hereinafter mentioned has been made, the date of apply- 
ing in accordance with law to the proper Court for execution, or to take some step in aid of 
execution of the decree or order or 

(5) Where the notice next hereinafter xpentioned has boon issued, the date of issuing a 
notice under the Code of Civil Procedure, Section 248 ; or 

(6) Where the application is to enforce any payment which the decree or order directs to 

at a certain date etc. 

Explanation I.— Where the decree or order has been passed severally in favour of more 
persons than one, distinguishing portions of the subject-matter as payable or deliverable to 
each, the application mentioned m clause 4 of this number shall take effect in favour only 
of such of the said persons or their representatives as it may be made by. But when the 
decree or order has been passed jointly m favour of more persons than one, such application, 
if made by any one or more of them, or by his or ^heir representatives shall take ^ect in 
favour of them all. Where the decree or order has been passed severally against more persons 
than one, distinguishing portions of the subject-matter as payable or deliverable by each, the 
application shall take effect against only such of the said persons or their representatives as it 
may be made against. But where the decree or order has been passed jointly against more 
persons than one, the application, if made against any one or more of them, or against his or 
their representatives, shall take effect against them all. 

Proper Court ’’means the Court whose duty it is, whether under 
section 996 or 997 of the Code of Civil Procedure or otherwise, to execute the decree or order. 



MAHOMED SYED [1880} 


1. L. R. 6 Oal. ift 


On the 30th December 1878, A applied to the Court of first instance for execution to 
issue against C and D for the costs specified in the decree passed on the 14th April 1874, C 
and D successfully objected in the Court of first instance and the lower Appellate Court, 
that more than three years having elapsed since the date of the decree, the decree for costs 
could not be executed, the application for execution being barred by art. 179 of sohed, ii of 
Act XV of 1877. Held, on appeal to the High Court, that, inasmuch as B’s appeal had 
related to the whole case, and the decree obtained by him dismissing the suit would, if not 
reversed, have deprived A of his right to any costs at all, .4, upon succeeding in getting the 
original decree restored upon special appeal to the High Court, was entitled to execute such 
restored decree at any time within three years of the order of the High Court, 

[195] The appellant brought a suit against Mahomed Syed, the present respon- 
dent, and two other persons, for possession of certain land ; and a decree was, 
on the 14th April 1874, made therein against the three defendants jointly, 
with costs. One of,J&t|em alone appealed to the Judge of Gya from that decision, 
claiming possession of the whole of the property. The Judge of Gya reversed 
the decree of the fii'st Court ; but on special appeal to the High Court preferred 
by the present appellant, the decision of the Judge was set aside, and the decree 
of the Court of first instance, of 14th April 1874, was restored. 

On the 30th December 1878, the deoree-holder applied for execution of 
the decree of 14th April 1874, against Mahomed Syed, one of the defendants 
who had not appealed from that decree. 

" 'The Subordinate Judge of Gya held, that the decree of 14th April 1874 
not having been appealed against by Mahomed Syed, was final as between him 
and his decree-holder, and as the application for execution was made more than 
three years from the date of the decree, it was barred by lapse of time. 

On appeal, the Judge of Gya upheld this decision, on the ground that ** the 
fact that an appeal was preferred by one of the defendants will not prevent 
limitation running in favour of the others against the execution of the decree." 
in support of which he referred to the case of Hier Proshad Boy v. Enayet 
Hossein (2 G.L.B., 471). From this decision the decree-holder appealed to the 
High Court. 

Mr. Sandel for the Appellant. ^ 

No one for the Bespondent. 

The Judgment of the Court (Pontipex and McDonell, JJ.) was delivered 
by 

Pontlfex, J. — In this case there seems to have been a decree for posses- 
sion with costs against three defendants. * Inasmuch as possession was claimed 
by only one of the defendants that defendant alone appealed and was successful 
before the Judge. But the plaintiff appealed to this Court, and obtained 
a decree restoring the decision of the first Court. The Judge in the 

[196] Courl below has relied on the case of Hur Proshad Boy v. Enayet 
Hossein (2 C.L.B., 471), in which it was held that an appeal by one defendant 
did not prevent time from running for the purpose of executing the decree 
against the non-appealing defendants. 

The reason why in that case it was held that limitation would apply, was 
because the . appeal there was on the part only of a ten-pie shareholder of the 
property, leaving the decree capable of execution against the remainder of the 
property, which could not be affected by the result of that appeal. But in the 
present case the appeal of the one defendant related to the whole case of the 
plaintiff, and he was successful in getting the suit dismissed by the lower 
Appellate Court, whicli would have depriv^ the plaintiff of his right to any 
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oosts at all. In special appeal the plaintiff succeeded in getting the Judge’s 
decree rweraed ; and therefore the original decree for costs was restored. 

We overrale the orders of the Court below, and declare the plaintiff 
entitled to proceed with the execution of his decree for costs against the 
respondent. 

The appeal is allowed with costs. 

Appeal allows. 


NOTES. 

[LimTATION — appeal PROM SOME PORTION OP THE DEOREE, OR BY SOME OP 
THE PABTIBB ONLY— 

The Limitation Act 1908, art. 182, cL 2 correspondft to art. 179 of the repealed Code of 
1877, and this clause has been amended so as to include the withdrawal of an appeal. 

There have been two currents of case-law upon the scope of this clause ; one of them 
applied it only where the whole decree was imperilled by the appellate decree ; and the other 
adopted a literal construction. 

This decision is still good law ; but the ratio decidendi adopted here, that the whole 
decree should be imperilled, is no longer the criterion, 

' The same view as m this case was taken by the majority in (1889) 13 All. 1 F. ii ; 12 
Mad. 479 ; 4 All. 36 ; (1889) 16 Cal. 598, etc. 

The prevailing view is that which dispenses with that criterion, and it has been laid 
down in cases such as 25 Gal. 594 ; 26 Mad. 91 ; 22 Bom. 500 ; 8 All. 573 ; 10 Bom. L. R. 
939 ; <1907) B. R. 32 , (1911) 21 M. L. J. 546 1 
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KONABAM OAQMBUBAH v. DHATOABAM THAKOOB Sn. [1880] I. Ii. B. « Gal. IfT 


[6 0al. 196] 

The 28th June, 1880. 

Present ; 

Mb. Justice Morris and Mr. Justice Prinsbp. 


Konaram Gaonburab Plaintiff 

versus 

Dhatoaram Thakoor and another Defendants.’' 


Right ofocmpamy in Assam —Act X of 18,59 ^ s, 6 — Qovemment Ryot, 

A Government ryot can acquire a right of occupancy in reRpect of lands cultivated by 
him under the rent law in force in Assam. 

This was a suit i'dr the recovery of possession of one biga and one cotta of 
land situate in Assam. 

The plaint alleged, tnter aha, that a portion of the land in dispute had been 
held by the plaintiff’s father in 1860 ; that [ 197 ] these lands were measured in 
the year 1863, and found to be in extent three cottas and six bechas ; and that 
a potta of these lands was granted to the plaintiff’s father by the Government 
in that year. In the year 1875, one Malai Deoree relinquished his holding, 
and on the application of the plaintiff, these lands were leased to him by the 
Government, the lands comprising his original holding and those now leased to 
him being incorporated in a single potta, the extent of the lands so included 
being the one biga and one cotta of land, the subject of the present suit. In 
the following year certain lands, including the lands now in dispute, were 
transferred as the debutter lands of the Bhoirobi Temple , and the first defen- 
dant, the presiding priest of the temple, leased the plaintiff’s land to the second 
defendant, who thereupon ousted the plaintiff from the possession of these lands. 

The defendants contended, that the lands in dispute had always been 
debutter lands appertaining to the temple ; that the second defendant had been 
in possession of these lands either through himself or his ancestors for a long 
period. • 

The Court of first instance found that the lands in dispute at the time of 
the potta granted in 1875 was kherajee or Government rent -paying lands ; that 
in respect of three cottas and six bechas of such land, it having been held by the 
plaintiff for upwards of twelve years as a Government ryot, a right of occu- 
pancy had accrued to him ; and that in respect of the remaining portion of such 
land, the plaintiff had proved his right to the possession of the same. The 
lower Appellate Court was of opinion that, under Act X of 1859, s. 6 " (the law 

* Appeal from Appellate Decree, No. 1378 of 1879, against the decree of Colonel A. K. 
Comber, Deputy Commissioner and Subordinate Judge of Durrang, dated the Slst of April 
1879, reversing the decree of K.N. Burroon, £sq., Munsif and Extra Assistant Commissioner 
of Tejpore, dated the 13th December 1878. 

*[86c. 6 : — Every ryot who has*cultivated or held land for a period of twelve years has a 
right of occupancy in the land so Cultivated or held by him, 
Bight of ‘(^upancy of whether it be held under pottah or not, so long as he pays the 
ryots cultivating or holding rent payable on account of the same ; but this ride does not apply 
land for 19 years. to khamar, nijjote, or seer land belonging to the proprietor of 

the estate or tenure and let by him on lease for a term or year by 
year, nor (as respects the actual cultivator) to lands sub-let for a term, or year by year by a 
ryot ^ving a right of occupancy. The holding of the father, or other person from whom a 
ryot inherits , shall be deemed to be the holding of the ryot within the meaning of this section. 
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still in force in Assam), no right of oconpanoy could accrue to a ryot holding 
lands under the Government, and that the landi^ having been transferred to tne 
Bhoirobi Temple, the plaintiff, being in the position of a mere tenant-at-wU. 
could be legally ousted by the defendants, and thereupon set aside the 
judgment of the Court below. 

The plaintiff appealed to the High Court. 

Baboo Doorga Mohun Doss for the Appellant. 

The'Bespondents were unrepresented. 

[198] The Judgment of the Court (Morris and Prinsep, JJ.), so far as is 
material to this report, was as follows, and was delivered by 

MopfIb, J. — We are unable to assent to the proposition laid down by the 
lower Appellate Court in this case, that a Government ryot cannot acquire a 
right of occupancy in lands cultivated by him under the Bent Law in force in 
Assam. The law in force in Assam is, as we understand. Act X of 1859, and 
it is in operation without any reservation ; consequently, under s. 6, a tenant 
contracting with the Government can certainly acquire a right of occupancy. 
The Government is not in the position of a proprietor holding land khamar, 
ni]jote, or seer in the entire province. As in the other settled provinces of 
Bengal, it gives out the land in settlement ryotiwar, and neither under the 
settlement, nor under the law, is the ryot prevented from acquiring, after 
twelve years, a right of occupancy. The case must, therefore, be remanded to 
the lower Court for retrial. It will be necessary, as the lower Appellate Court 
has not expressed any opinion on the finding of the first Court on 
the point, to determine whether, in respect of the two plots of land held by him, 
the plaintiff has a right of occupancy 

The case is, therefore, remanded, in order that the Court below may come 
to a finding on this question of the right of occupancy. Costs will abide the 
event. 

Case remanded. 


NOTES. 

[OCCUPANCY RIGHTS IN ASSAM— 

See^ however, 9 Cal. 330= 11 G. L. R. 554 where a difEorent ruling wan given ] 
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OHOTDOO^ M;ISSBB V. JBMAH MlftBBB te. Cl^O} 1. L. B« ft CA IM 

[6 Cal. 198] 

The 19th July, 1880. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mittbr. 

Ghottoo Misser One of the Defendants 

versus 

Jemah Misser and others Plaintiffs. 

Hindu Law — Suit to set aside Alienations by Hindu Wtdou) — Suit to lestrain Hvudu Widow 
from committing Waste — Contingent Beversumary interest. 

Persons having a oenitingont roversionary interest in lands, expectant on the death of a 
Hindu widow, though they cannot sue for a declaration of title to the lands as against third 
persons, may sue as presumptive heirs to set aside |199] alienations of the property made by 
the widow, upon the ground of there being no legal necessity for such alienations, or to 
restrain her from committing waste. 

Unless such suits could be brought, it might bo impossible, if the widow lived to a great 
age, to bring evidence after her death to prove that there was no legal necessity for the 
alienations. Nor would it be possible to prevent the widow from committing irremediable 
mischief to the estate. 

This was a suit for declaration of the plaintiffs* right as reversionary heirs 
over certain land inherited by the defendant No. 1 , a Hindu widow, as heir of 
her deceased husband Pertab Misser , to set aside an alienation made by her of 
a portion of the land to the defendant No. 2, as having been made without any 
legal necessity ; and to restrain her from committing waste of the properties in 
her possession. 

The defendant contended, that the alienation in question was made for 
legal and necessary purposes. The lower Court, without going into the question of 
necessity, dismissed the suit, on the ground that the plaintiffs, though ij^e* 
sumptively the heirs of Pertab Misser, had no right to set aside the mortgage 
during the widow’s lifetime, because their interest in the property was only 
contingent upon their surviving her. The lower Appellate Court reversed this 
decision, holding that the plaintiffs could not obtain a declaration of their 
reversionary rights, as their interest W 9 .S contingent ; that there was no legal 
necessity for the mortgage ; but that the plaintiffs were entitled to a decree 
declaring the mortgage invalid against them after the widow’s death, in case 
they should survive her. From this decision the second defendant appealed 
to the High Court. 

Baboo Hart Mohun ChtwkerbtUty for the Appellant. 

Mr. M. L. Sandel and Mr. C, Gregory for the Respondents. 

The Judgment of the Court (Garth, C.J., and Mitter, J.) was delivered 
by • 

Garth, C«J. (who, after shortly stating the facts, continued) : — In this 
Court, it has been argued by the appellant, that, according to the rule laid down 

* Appeal from Appellate Decree, No. 358 of 1879, against the decree of Baboo Kaliprosano 
Mookerjee, Additional Subordinate Judge of Saran, dated the 9th December 1878, reversing 
the decree of Baboo birj Mohun Pershad, Munsif of Parsa, dated the 13th of March 1877. 
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by the Privy Council in the [ 200 ] Shivagunga case {Kathama Natchiar v. 
Dorasinga Tever, L. B., 2 I. A., 169), the plaintiffs were not entitled to the 
decree which the lower Court has given them ; that their interest being only 
contingent, the Court could make no declaration of title in their favour ; and 
that the decree which they have obtained is not one which can give them any 
eonsequential relief in this or any other suit. 

It appears to me, however, that this is one of that class of cases which 
are referred to in the Shivagunga case (L.B., 2 I. A., 169) as beii^ exceptions to 
the general rule, which is there laid down. In page 191 of the judgment, their 
Lordships allude to suits brought against Hindu widows by presumptive 
reversioners to restrain waste and the like, as being ** suits of a very special 
class, which have been entertained by the Courts ex necessitate ret*' They 
expressly say, that, in such cases, the reversioner cannot get a declaration of 
his own title as against third persons ; but he is permitted to sue as the pre- 
sumptive heir, because, unless he were allowed to bring such suit, there would 
be no means of preventing the widow from doing perhaps irremediable mischief 
to the estate. And suits like the present, it seems to me, come clearly within 
the principle of that exception. 

It was held by the Privy Council in the case of Thalcooratn Sahtba v. 
Mohun Lall (11 Moore’s I. A., 886 ; S. C., 7 W. R., P. C., 25), that suits of 
this kind would lie ‘‘ upon the ground of the necessity that the contingent 
reversioner may be under, of protecting his contingent interest.” 

Unless such a suit could bo brought, it might be impossible, if the widow 
lived to a great age, to bring evidence after her death to prove that there was 
no legal necessity for alienations which she may have made when a young 
woman ; and it is for this reason, — namely, the probability of failure of evidence 
through lapse of time, — that the right to bring these suits has been constantly 
upheld by this Court ; see Gobuidvzam Dast v. Shamlal Bysak ( B. L. B., 
Sup. VoL, 48 ; S.C., W. R., Sp. No., 166) Lalla Chuttur Narain v. Woovm Koon- 
wares (8 W. R,, 273), Behary Lall Mokurwar v. Modho Lall Shir Gyawal (13 
B. L. R., 222 ; S.C., 21 W. R., 430), Kami-[20i]kha Prasad Boy v. S, M. Jaga- 
damba Dast (5 B. L. B., 508). I think, therefore, that the lower Appellate 
Court was quite right, and that this appeal should be dismissed with costs. 

Appeal dismissed. 

NOTES. 

[1. HINDU WIDOW’S ALIENATION— REYERSIONER’S SUIT— 

This 18 settled law that a presumptive reversioner can bring a declaratory suit in respect 
of the alienations by the widow . — 

See also 6 Cal. 7B4 ; (1904) 32 Gal. 62 at 66 ; (1906) 29 Mad. 390 at 402.] 



HURRO PBRSHAD v. BHUPENDRO NARAIN DUTT Ac. [1880] I. L. B. 8 Cal. Ml 

[6 Cal. 801.] 

FBESENT ; 

The 23rd June, 1880. 

Mr. Justice White and Mr. Justice Field. 


Hurro Pershad Roy Ohowdhry Judgment-debtor 

versus 

Bhupendro Narain Dutt and others Decree-holders.'^ 


High Court, Appllate Side — Jurisdiction to execute decrees — Civil Procedure Code 
(Act X of 1377), s. 649 — Limitation Act {IX of 1877), sched. ii, art. 167. 

Although the High Court in its Appellate Side does not, as a general rule, execute its 
own decrees or orders, yet this circumstance in no way aftects the vitality of its jurisdiction 
in this respect, and it caiyiQt therefore be included among Courts which have ceased to have 
jurisdiction to execute decrees as specified under s. 649t of the Code of Civil Procedure. 

The period of limitation within which application must be made for execution of an order 
for costs passed by the High Court when rejecting a petition for leave to appeal to the Privy 
Council, is that specified in sched. li, art. 167t of Act IX of 1871 (Cf. sched. ii, art. 179, Act 
XV of 1877)t 

Baboo Bhobany Chum Dutt for the Appellant. 

Baboo Gooroo Dass Banerjee for the Respondents. 

The facts of this case sufficiently appear in the Judgment of the Court (WHITE 
and Field, JJ.), which was delivered by 

YHiite, J. — This is an appeal against an order of the Subordinate Judge 
of the 24-Pargannas, dated the 13th of October 1879. 

It appears that the High Courts, on the 4th of August 1876, upon the 
application of Hurro Pershad Roy Chowdhry for leave to lodge an appeal in 
the Privy Council, dismissed the application, and directed him to pay to the 


* Appeal from Order, No. 16 of 1880, against the order of Baboo Krishna Mohun 
I^Iookerjee, Second Subordinate Judge of the 24-I?argannag, dated the i3th October 1879. 


Rules applicable to all 
civil process for arrest, sale 
or payment. 

J [Art. 167, Sch. II— 


t [Sec. 649 : — The rules contained in Chap. XIX shall apply 
to the execution of any judicial process for the arrest of a pers^ 
or the sale of property or payment of money which may be 
desired or order^ by a Civil Court in any civil proceeding.] 


Description of application 


Period of limitation. 


Time when period begins to run. 


For the execution of a 
decree or order of any Civil 
Court not provided for by 
No. 169. 


Three years. 


The date of the decree or order, 
or (where there has been an appeal) 
the date of the final decree or order 
of the Appellate Court, 
or (where there has been a review 
of judgment) the date of the decision 
passed on the review, 
or (where the application next 
hereinafter mentioned has been 


made) the Hate of applying to the 
Court to enforce, or to keepin force, 
the decree or order, 
or (where the notice nexkherein- 
ii- « J made has been issued) the date 

of issuing a notice under the Cede of Civil Procedure, section two-hundred and sixteen, or 
whtre the application is to enforce payment at an instalment which the dtecree directs to bo 
paid, at a specified date, the date so specified.] 


3 CAL.— 19 
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respondents before [202] us Bs. 50 as costs. But the order was silent as to the 
Court which should compel the payment of the costs, in case Hurro Pershad 
would not pay them. 

The respondents, when the costs were not paid, applied for the execution of 
the order to the Court of the Subordinate Judge of the 24-PargannaB. The 
suit had been originally instituted in that Court, but had been called up by the 
District Judge for trial in his own Court ; and this was therefore the Court 
which passed the decree. 

Two objections were taken before the Subordinate Judge, which have 
been renev^ed before us on this appeal. The first is, that the execution of the 
order was barred. 

We are of opinion that the lower Court has dealt properly with the 
objection. The period of limitation applicable to t)ie execution of the order is 
three years from its date. It clearly falls under art. 167 of the Limitation Act, 
which prescribes the period for the execution of “ an order of any Civil Court not 
provided for by art. 169. Article 169 relates to the execution of orders on the 
Original Side of the High Court, and is therefore out of the question. 

The second objection is, that the Subordinate Judge had no jurisdiction to 
execute the order. 

The Subordinate Judge considers that he has jurisdiction under s. 649 of 
the Code, which provides, amongst other things, that “where the Court which 
passed the decree has ceased to exist or to have jurisdiction to execute it,*' the 
decree may be executed by ** a Court which would have jurisdiction to try the 
suit in which the decree was passed." The Subordinate Judge considers that 
the section applies to orders as well as decrees, and treats the High Court as a 
Court which had either ceased to exist or to have jurisdiction to execute the 
order. 


• [Art. 169— 


i)e8cr)ptiou of suit. 

Period of limitation. j 

Time when period begins to run. 

To enforce a judgment, or 
decree or order of any Court 
established by Royal Charter 
in the exercise of its ordi- 
nary original civil jurisdic - 1 
tion. 

i 

j 

Twelve years ... j 

• 

• 

When a present right to enforce 
a judgment, decree or order accrued 
to some person capable of releasing 
the right : — 

Provided that, when the judg- 
ment, decree or order has been 
revived, or some part of the princi- 
pal money secured thereby, or some 
interest on such money has been 
paid, or some acknowledgment of 
the right thereto has been given in 
writing signed by the person liable 
to pay such principal or interest or 
his agent, to the person entitled 
thereto or his agent, the twelve 
years shall be computed from the 
date of such revivor, payment or 
acknowledgment, or the latest of 
such reyivors, payments or ac- 
knowledgments, as the case may be.] 
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Whether the section applies to an order like the one before us, it is not 
necessary to decide now, for it is clear that the High Court does not fall within 
the description of a Court which has either ceased to exist, or ceased to have 
jurisdiction to execute its own order. It is true that the High Court, on its 
Appellate Side, does not, as a general rule, execute its own decrees or orders, but 
directs them to be executed by one or other of the ^tofussil [203] Courts 
subordinate to its jurisdiction. But this circumstance does not affect the 
vitality of its jurisdiction any more than it affects the fact of its actual existence. 

The decision, therefore, of the Subordinate Judge, which proceeds on the 
applicability of s. 649 to the case before him, is, in our opinion, erroneous. 

That being so, and there being no other section in the Code under which 
the order of the Subordinate Judge can be upheld, we must allow this appeal 
and set aside the order with costs. 

' Appeal allowed. 

NOTES. 

[LEAVE TO APPEAL TO PRIVY COUNCIL— LIMITATION— 

The .Article that corresponds to Art. }67 of the Limitation Act of 1871 is 182 oi the Act 
of 1908 ; (equivalent to Art. 179 of the Act of 1877). 

In (1900) 24 Mad. 1 P. C. at 12, it is pointed but that leave to appeal to the Privy 
Council is not equivalent to an appeal. 

lU EXECUTION OF ORDERS— 

The C. P. C. of 1908 by sec. 36 enacts that the provisions of this Code relating to 
the execution of decrees shall, so far as they arc applicable, be deemed to apply to the execu- 
tion of orders. 

111. COURT WHICH CEASED TO EXIST— 

(1880) 6 Gal , 513 and the Notes thereto.] 

[6 Cal. 203.] 

The 28th June, 1880. 

Present . 

Mr. Justice White and Mr. Justice Field. 


Hurrosoondary Dassee and another Judgment-debtors 

versus 

Jugobundhoo Dutt and others Decree- holders."' 


Jppticatwn for execution of deaee — Res judicata 
An order refusing an application to execute a decree is not an adjudication within the rule 
of res Judicata. 

Delhi and London Bank\. Orchard (I. L. R., 3 Cal., 47, S.C., L. R., 4 I. A., 127) 
followed. 

Baboo Akhil Chunder Setn j^d Baboo Kashee Kant Setn for the Appellants 
Baboo Bungshi Dhur Sein for the Respondents. . • 

The facts of this case sufficiently appear in the Judgment of the Coui*t (White 
and Field, JJ.), which was delivered by , 

• Appeal from Appellate Order, No. 58 of 1880, against the order of R. P. Rampini, Esq., 
Officiating Judge of Dacca, dated the 27th November 1879, affirming the order of Baboo 
Jodoo Nauth Pass, Munsif of Moonsheegunge, dated the 23rd May 1679. 
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1. li. t. « 0«1. 9M HtTBROBOONDAlCY DASSBE &o. v. 

Whiter J. — This was an appeal against an order of the District Judge of 
Dacca, dismissing an appeal which the appellants before us had preferred against 
an order passed by the Munsif of Moonsheegunge on the 23rd of May 1879. 

On the 8th of July 1878, the appellants had procured the reversal of an 
order by which the Munsif had directed execution to issue for the possession of 
certain land under a decree [20fl obtained by the respondents. The reversal 
was procured on the ground that execution was barred* In as much as, before 
the reversal was obtained, the respondents had been put in possession of the 
land by the first Court, it became necessary for the appellants to apply, and 
they accordingly applied on the 23rd of May 1879, to be restored to possession. 
In consequence, however, of certain prior proceedings that had taken place 
(to which I shall presently refer), the Munsif simply made an order that a 
notice should be served on the opposite party —that is, the respondents — 
directing them to give up possession , which order the District Judge has 
confirmed on appeal. 

The prior proceedings alluded to are these ; very shortly after the appel- 
lants obtained the reversal of the order for the execution, they, on the 6th 
November 1878, made a similar application to the one that was made in May 
1879 — namely, to be restored to possession of the land. The Munsif on that 
occasion, instead of making the order, merely directed, as he did on the 23rd 
May 1879, that a notice should be given calling upon tlie respondents to give up 
possession. His reason for making the order in that limited form was, that 
he could find no section in the Civil Code which directed that, when a decree 
which had been executed is reversed, restitution should be made, or which 
provided any machinery for effecting the restitution. The reason is altogether 
insufficient. There was no occasion to resort to any section of the Code in order 
that a first Court may give effect to the order of an Appellate Court reversing 
its own order. It has full authoi^ty, and is moreover bound, to execute the 
order of the Appellate Court ; and if, before the reversal, anything has been 
done under its own order, it has full authority, and is moreover bound, to undo 
what has been so done, and to put the parties back into precisely the same 
position as they stood in before its own order was made. No appeal was prefer- 
red by the appellants against the Munsif’s order of the 6th of November 1878 ; 
but after v.^aiting some time and not getting possession, they again applied 
to the Munsif to be put into possession. The Munsif refused that applica- 
tion (the ground on which he did so is not stated) ; but on that occasion 
the appellants did appeal to Mr. Dickens, the then Judge of Dacca, 

[205] Mr. Dickens dismissed the appeal, on the ground that it was out 
of time, but at tiip snme time made some observations which the present Judge 
of Dacca thinks that the appellants misunderstood, and which were, that the 
proper course for the appellants to adopt was to apply to have effect given to 
the order of the 6th November 1878. 

The present Judge of Dacca is of opinion that the suggestion made in 
Mr. Dickens’s order when he dismissed the appeal, was a suggestion that the 
proper way of carrying out the order of the 6th November was to direct the 
issue and service of the notice mentioned in the order. He has accordingly, 
in that view of the case, dismissed the appeal, which was preferred to him 
against* the order of the 23rd of May 1879; and he further states that, in 
consequence of the order of the 6th November 1878 not having been appealed 
against by the appellants, it must be accepted as final and binding in the matter, 
and that whether it, is right or wrong, it is now res jvdicata. 


118 



JUGOBUNDHOO DUTO ko., [1880] 1. L. K. 6 Oil. 806 

It is not necessary to consider what Mr. Dickens meant when he made the 
suggestion referred to, because whatever might have been his intention, the 
appellants, in May 1879, made a fresh application to be put in posses- 
sion of the property, which, in our opinion, ought to have been granted, 
unless the order of the 6th of November is properly held to have the effect of 
a res judicata. It is not clear that the several application ought to be treated 
as distinct applications to be restored to possession, rather than as one 
continued application ; but, taking them as distinct applications, they were in 
substance applications for the execution of the Appellate Court’s decree. It 
has been held by the Privy Council in Delhi and London Bank v. Orchard 
(I. L. R., 3 Cal., 47 ; S.C., L. R., 4 I. Am 127), that the refusal of an application 
to execute a decree is not a bar to a second application being made for the 
execution of the same decree. The precise ground upon which their Lordships’ 
decision proceeded is not stated. Possibly, it may have been that the refusal 
of the application was not to be considered as an adjudication on the point. 
But whatever their reasons may be, the case that I have cited is a clear 
authority, that the application which the appellants made on the 23rd May 1879 
is [206j not barred by the refusal either of their application on the 6th of 
November 1878, or of their intermediate applications between that date and 
the 23rd of May. 

We have been referred to a case (appeal from Appellate Order, No. 169 of 
1878), in which my brother MiTTEB and myself held, that a question decided in 
the course of prior execution proceedmgs^was deemed res judicata, and could 
not be raised again in subsequent proceedings. But that was a very different 
case from the present. There the question was as to the construction of a 
decree ; it was raised by the judgment-debtor a second time after it had on a 
previous application for execution been decided in favour of the judgment- 
creditor, and after tlie judgment-debtor had preferred an appeal against the 
decision, but had not thought ht to prosecutb it. 


The orders of both the lower Courts must be set aside, and we make the 
following order, that the appellants be restored to the possession of the 
property of which the respondents were put in possession uiider the order for 
execution, which has been reversed, • 

Appeal allowed. 


NOTES. 

[^REB JUDICATA’— APPLICATIONS IN EXECUTION— 

The head-note in this case does not quite convey the purport of the decision. There was 
•an erroneous idea as to the scope of Delhi and London Bank v. Orcfiard 8 Gal. 67. 


The notes to that case in the Law Reports Reprints deals fully with the point. The head- 
note here is evidently based on this sentence at p. 6 Cal. 205, Posibly, it may have been that 

the refusal of the application was not to be considered as an adjudication on the point” 

inspite of the doubts conveyed in the words we have under-lined. 


The actual decision here may be supported on the ground that the order of 6th November 
1678 directing merely the issue of notice (p. 204) did not decide the point, and thus could 
not bo res-Judicata. * ^ 

The rule bow understood to have been laid down in the said case is explained in the notes 
thereto, where the later cases such as 9 Cal. 65, 15 All. 84 ; 14 G. W. N. 114, etc. are noted. 
See also the notes to 8 Gal. 61 in the Law Reports Reprints. 

RESTITUTION ON REVERSAL OF DECREE— 

The G. P. G. 1906 has an express provision for this : — See Bee. 144.] 
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KOYLASH OHtiTDBB KOOSABI Ac., v. 

•* 

[6 Cal. 906] 

The noth May, 1880. 

Present : 

Mr. Justice Jackson and Mr. Justice Tottenham. 

Koylasli Chuncler Koosari and another Two of the Defendants 

versus 

Earn Lall Nag Plaintiff.'*^ 


Ap])eal pom Avyellate Dea ees— Appellant dissatisfied with findings in judgment — civil 
PioLcdure Code (Act A of 1877)* ss, 540 and 684. 

An appellant, who has obtained a decree setting aside the decision of the Court of first 
instance, is not entitled to a further appeal to the High Court, on the ground that he is 
dissatisfied with some of the findings recorded in the judgment of the lower Appellate Court, 
an appeal from an appellate decree under s._584 being strictly restricted to matters contained 

in the decree alone 

In this suit the material facts are as follows : — One Prosonno Chunder 
Chowdhry, together with other co-sharers in an estate, [207] created a sub- 
taluk in favour of Bishto Dutt aud Kanial Dufct, who, in turn, created further 
sub-tenancies in favour of certain parties represented by the intervenors in the 
present suit. Prosonno Chunder Chowdhry brought on his own behalf a suit 
against the sub-talukdars Bislito Dutt and Kamal Dutt for rent, and having 
obtained a decree, sold the right, title, and interest of tlie judgment-debtors in 
the sub-taluk The plaintiff, the purchaser at that sale, instituted the present 
suit for the recovery of rent from the ryot-defendants holding lands within the 
said sub-taluk, contending tliat such rent was directly payable to the plaintiff’, 
he being a purchaser who obtained his land free of incumbrances. The holders 
of the various under-tenancies in the taluk intervened in this suit, on the 
ground that the plaintiff”s purchase did not pass the land free of incumbrances, 
and that such intervenors were entitled to receive the rent from the ryot- 
defendant. They also raised the further question, whether the plaintiff, as a 
fractional shareholder, was entitled to bring a separate suit for his share of the 
rent. 

^ The Court of first instance was of opinion that the intervenor-defendants 
were estopped from raising these contentions by a decree in a previous 
suit brought by the plaintiff for the recovery of rent from a ryot occupying 
lands in the same taluk, and in which suit some of the present intervenor- 
defendants had similarly intervened, and thereupon gave the plaintiff’ a decree. 

The lower Appellate Court coincided on opinion with the Court of first 
instance, that tht‘ previous decree was a?es in respect of the contention 

that the purchase (»1 the plaintiff was one free from incumbrance ; but that 
such previous decree did not touch the second contention raised by the defen- 
dants. On this point the Court found that the plaintiff, as a fractional 
shareholder, was not entitled to bring a separate suit for the recovery of his 
share of the rent, and reversed the judgment of the Court below. The decree 
embodying this decision of the lower Appellate Court simply stated that the 
order of the lower Coujt had been set aside, and the appeal a£&rmed with costs. • 
The intervenor-defendants, being dissatisfied with the reason upon which 
the lower Appellate Court had reversed the deci-[208]sion of the Court below, 
appealed to the High Court, on the ground that the lower Appellate Court had 

‘"ApTOal from Appellate Decrees, Nos. 1776 and 1777 of 1879, against the decree of A. C. 
Bi-ett , Judge of Jessore, dated the 25th June 1879, reversing the decree of Baboo 
Monmothoaath ChiUtorjti®, First Mum-jf of Bageerhat, dated the 16th December 1878. 
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BAM LALL 1$AG [1S80] 

a 

erred in finding that the plea of res judicata raised by the plaintiff was, for the 
reasons stated, a valid objection to the suit. 

Baboo Mohiny Mohun Roy and Baboo Rash Behari Ghose' for the 
Appellants. 

Baboo Sreenath Dass and Baboo Troylokonath Mitter for the Eespondent. 

The Judgment of the Court (Jackson and Tottenham, JJ.) was 
deivered by 

Jaokson, J. — In this case, after the questions raised in appeal had been 
fully argued by Baboo Mohiny Mohun Eoy, it was brought to our notice by 
Baboo Sreenath Dass, on the part of the respondent, that in this case the 
defendants before us are not entitled to appeal, inasmuch as, under s. 684, 
as under s. 540,*" of the Code of Civil Procedure, an appeal lies only as 
against the decrees of the Subordinate Courts. The words in s. 540 are, 
“ from the decrees .-or from any part of the decrees,” and the last men- 
tioned expression is not to be found in s. 584. The contention of the 
respondent's vakil is, that the defendants in these cases, who have obtained 
the benefit of the decree of the Court below, by which the suits are dismissed, 
are not entitled to come up here in appeal by reason of a particular expression 
or finding contained in the judgment, against which the Code does not allow 
an appeal. It appears to us that, in regard to s. 584, that undoubtedly is so. 
It no doubt frequently happens that, in cases before the Court of first instance, the 
defendant is enabled to set up various pleas, and by succeeding on one or other 
of those pleas he may defeat the plaintiff : as for instance in a suit for rent at 
an enhanced rate, the plaintiff may, after contest, succeed in showing that the 
defendant’s tenure is liable to enhancement, but he may fail to prove either 
that he served sufficient notice, or that the particular rent was claimable, or for 
some other cause the suit may ultimately fail. In such a case it appears to 
me that the plaintiff* ought to take care that the decree sets out a declaration 
of the Court as to [209] that part of the case on w^hich he succeeds, because, when 
that is done, the defendant has an opportunity, under s. 540, to appeal against that 
part of the decree which is prejudicial to his interest. Where that has not been 
done, where the decree of the Court is simply one dismissing the suit, there I 
apprehend the defendant is not entitled to appeal , but of course the question will 
afterwards arise whether the plaintiff*, where the decree is in such terms, is entitled 
to the benefit of any expression favourable to him which may occur in the judg- 
ment upon which the decree is founded. This of course will be a question which 
may hereafter be of great importance with reference to the terms of s. 13 1 expl. 
ii (see Ntamut Khan v. Phadu Bukita, post, p. 319). We express no opinion 
on that point at present. We dismiss this appeal, but, under the circum- 
stances, without costs. 

Appeal dismissed. 

• [Sec. 640 : — Unless when otherwise expressly provided m this Code or by any other law 
for the time being in force, an appeal shall lie from the decrees. 
Appeal to he from all or from any part of the decrees, of the Courts exercising original 
original decrees, except jurisdiction to the Courts authorized to hear appeals from the 
when expressly prohibited, decisions of those Courts ] 

f [Sec. 13 : — ^No Court shall try any suit or issue, in which the matter directly and substan- 
tially in issue has been heard and fii&lly decided by a Court of 
'Res judicata.* competent jurisdiction, in a former suit between the same 

parties, or between parties under whom they or any of them 
claim litigating under the same title. • 

* • * • 

Eaeplanaiion III — Any matter which might and ought to have t>een made ground of 
defence or attack in such former suit shall be deemed to have been a matter directly and 
substantially in issue in such suit.] 
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?*i i. « MO tJQQRAKAN# CHO^HSt Ae. v. 

Horas. 

f APPEAL PKOM FIEDIEO IE JUD6MEMT HOT FORHIHfi PART OP THE DECREE— 

iS^%ow6V6r (1864) 11 Gal, 801 sl8 I. A« 

The rule laid down in this case is generally followed : — (1880) 6 Cal. 319 ; (1885) 7 All. 
610 : (1898) 18 Mad. 73 ; (1898) 18 Bom. 597 ; (1897) 34 Cal. 900 ; (1904) P. B. 66. 

As to whether such a finding will hare the effect of res-judicata or not, tee (1897) 31 
Cal. 900 ; (1891) 18 Cal. 647 ; (1895) 17 All. 174.J 

£6 Cal. 209] 

The 29th April, 1880, 

Present ; 

Mr. Justice Jackson and Mr. Justice Tottenham. 


Uggrakant Chowdhry and others Plaintiffs 

versus 

Hurro Ohunder Shickdar and others Defendants." 


Evidence — Documents uptmrds of thirty years old — (Proof of — Evidence Act I of 187H), s, 90, 
A Court is not bound to accept as genuine the signature on the document upwards of 
thirty years old, even though it be produced from proper custody. Before accepting such 
document as proof of title, the Court must satisfy itself that the person who purports to have 
affixed his signature to the document was a person who at the time was entitled to grant such 
a document. 

This was a suit for the recovery of possession of certain lands and for setting 
aside an alleged miras ijara potta set up by the defendants. The defen- 
dants did not question the plaintiffs* taluqdari right ; they, however, contended 
that they had for some considerable time been holding the lands in dispute as 
part and parcel of lands granted them by the plaintiffs under a miras potta, 
dated the 2dth October 1774. 

. [ 210 ] Both the lower Courts gave decrees dismissing the suit. 

On the appeal to the High Court the case was remanded to the lower 
Court, the learned Judges (Jackson and McDonell, JJ.) being of opinion 
that, under the circumstances of the case, it lay upon the defendants in the 
first instance to prove the miras tenure set up by them, or a possession of the 
disputed lands adverse to that of the plaintiffs for upwards of twelve years. 

On remand tlm defendants produced certain documentary evidence in 
support of their case, viz,, the miras potta and certain receipts for rent alleged 
to have been received from the plaintiffs* ancestors by the defendants’ ancestors 
as mirasdars, and the Court was of opinion that these documents, being 
piofessedly more than thirty years old, and therefore not requiring any attesta- 
tion, were receivable in evidence, and on such documentary evidence found 
that the defendants had established their claim. 

The plaintiffs appealed to the High Court. 

Baboo Doorga Mohun Das for the Appellant. 

Baboo Srinath Das and Baboo Gyaneiidro Nath Das for the Bespondents. 

* Appeal from Appellate Decree, No. 2486 of 1879, against the decree of J. R. Hallett, 
Esq., Ju^e of Eurreedpore, dated the 29th July ^879 affirming the decree of Baboo Mohima 
jOthose, Monsif of Madaripore, dated the 20th November 1876. 
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Tbd Jud^mMit of ihe Court (Jackson and Tottenhah, JJ^^was 
delivered by ' ■ 

t 1 ‘ 

Jaoksoili J. — We fi^id ourselves obliged yery reluctantly to order a second 
remand in this case* The order with which the case was sent back to the lower 
Appellate Court in January ,1879 was sufficiently precise. The Judge, on the 
case going back, appears to have done that which was perhaps not absolutely 
open to him, viz,, to admit fresh evidence, and the plaintiffs contend that, owing 
to the manner in which that was done, they were put at a certain disadvantage. 
However that may be, the Judge, we find, refused credit to the witnesses whom 
the defendants called to prove that the plaintiffs had knowledge of their claim 
to the miras tenure, and he relies altogether upon certain documents which the 
defendapts have ppt in. He says : — “ It remains to be seen what the 
documentary evidence shpws. The potta certainly does not show by itself that the 
C211] plaintiffs knew»for more than twelve >ears of the title set up by defend- 
ants. There is nothing to show that it came to their notice before 1866, 
which is only ten .years before the institution of the present suit in the Munsif's 
Court. As to its genuineness, I see no reason to doubt that.’* Now a potta 
which is an instrument purporting to confer on the defendants an absolute 
right to hold land forever at a fixed rate is a very important instrument, and 
a Judge does not discharge himself of his duty in regard to that when he simply 
looks at it and says he sees no reason to doubt the instrument. This is a matter 
of Which the proof lay wholly upon the defendants, and they had to satisfy 
the Court that this was a genuine valid instrument. The provisions of the 
Evidence Act which relates to documents of thirty years of age is one which 
requires great care in its application, especially in this country. It would be 
very serious indeed for persons owning land if the mere production of an instru- 
ment purporting to be thirty years old absolutely entitles the person producing 
it to a decision that it is a genuine valid instrument. All that s. 90 says is : — 
“Where any document purporting or proved to be thirty years old is produced 
from any custody which the Court in the particular case considers proper, the 
Court inay presume that the signature and every other part of such document 
which purports to be in the handwriting of an> particular person is in that 
person’s handwriting” ; that is to say, if in this case the Court was satisfied 
as to the production of this instrument from what it considered to be proper 
custody, it would not be bound to presume that the signature attached to it 
was in the handwriting of the person whose handwriting it purported to 
be ; and still, much would be left before the defendants would he entitled to the 
benefit of that instrument as establishing their title. They would have to show 
that the iiersons whose handwriting the Sgnature was, was a person entitled to 
grant such a document. And in like manner, as to the dakhillas the Judge 
says : “ I see no reason to doubt the genuineness of these upwards of thirty 
years old, of which no attestation is required.” Here again, the utmost that the 
Court would be entitled to presume, and that it could only do with considerable 
caution, is, that £ 212 ] they were signed by the person whose signature they 
purported to bear. It would still remain to be shown that the person signing was 
authorized to sign, and that his signature bound the plaintiffs. In these circum- 
stances the Judge says: — “ The plaintiffs producing no evidence at all, I consider 
that the potta. is genuine, and that the receipts admitted are genuine, and I con- 
sider that between them they prove both the validity of the claim set up by 
defendants, and the plaintiffs’ knowledge of it for more than twelve years prior 
to suit.” This, as I have already said, was a casein which the burden of proof 
as regards this issue lay upon the defendants. They were bound to prove the 
case. The lower Appellate Court had not sufficient materials before it for 
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Ap^jjg to (iba aoaelusioti either that the potta was genuine, or that the toOaipta^ 
were binding on the plaintiffs. It is said no doubt this 
^ llpm had been already put in evidence in a previous suit between tJba pacing 
to the year 1866, ana the respondents rely upon the result Of that ardt ag 
being a deoision to their favour that they had a valid miras tenure. It appears 
^ ^J^bat the deoision is far from going that length. The potta put to by the 
defendants was in answer to a suit by the plaintiffs claiming enhanced reni and 
the r^ult of the suit was that the plaintiffs failed to obtain the enhanced rent ; 
fi?*' ™ respondents' pleader read to us such parts of the deoision as be 

thought fit, we find nothing in it like a decision, still less a conclusive deoision, 
between the parties that the plaintiffs had a valid miras Under these circum- 
stances, we think the case must; go back. Of course it may be that the defend- 
ants may fail to make out a valid miras tenure, and yet the plaintiffs may not 
oe entitled to a decree, because the defendants may he holding tliis land under 
such a tenure that they are not liable to he ousted, possibly at all, at any rate 
wL ^ V suflaoient notice. These points w 11 have to be considered by the Court 
^be question of miras. No applicifcion being made before ' 
admit fresh evidence, the case must be disposed of on the 
an s. The costs of this appeal will abide the result. 

Case remanded, 

aoTBs 

fAHCIBmtOOOUlIBHTS— 

they are B 


Citing 6 Cal 209 , 11 Bom. 89 

”7- « 

tenure which it discloses ” . (1896) 20 Bom. 1 at 5 money upon the 

See (1902) 27 Bom 462 as to prqpei custody, 

4 The finding that an auciont document is 

finding that it is r/enuine and valid 16 C, L. J. 220 P C *nnouiit to a 
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Cais] PBm COUNCIL. 

The 12th a*td 18th April, 1880. 

Pbbsbnt: 

Sir Jt. W. Cotvn.B. Sib B. Peacock, Sib M. B}> Smith. AND 
Sib B. P. Coluer. 


Gftnesh Lai Tewari Bepresentative of the Deoree^holclerB 

versus 

Sharanarain and others Bepresentatives of the Judgment-debtors 


[On Appeal from the High Court of Judicature at Fort William in BengaL] 

Civil Procedure Code (Act VIH of 1859 s. ^59 — Certificate of sale — Meme profits. 

The poflsesfiion, with mesne profits, of land comprised m a zuri-peshgi>l6ase of the year 
1851, was decreed to the zur-i-peshgidars in 1860 ; and litigation as to their rights under the 
lease was carried on till 1874, when, after their deaths, it ended in favour of their respresen- 
tatives. In 1869, one of the parties to that litigation obtained a decree for mone> against the 
zur-i-peshgidars ; and m 1874, in execution of this decree, all the right, title, and interest of 
the representatives of the latter, in the lease of 1851, was sold to a third party. ^ 

TSsld (reversing the decision of the High CSourt), that the right to the mesne profits 
awarded by the decree of 1860 did not pass by the sale, but remained in the representatives. 

Appeal from a decree of the High Court of Bengal, 24th August 1876, 
affirming a decree of the Subordinate Judge of the Sarun District, 1st March 
1876. 

In December 1851, Perhlad Sen, Kaja of Bamnagar, to secure Bs. 49,453, 
executed a zur-i-peshgi lease of certain mouzas, including Kukurha, to Maddaii 
Mohan Tewari and Kalipershad Tewari, whom the present appellant represented. 
The decisions against which this appeal was presented disposed of the petition 
of the present appellant, dated 18th June 1875, to execute so far as related to 
wasilat, or mesne profits, a decree obtained by the lessees abovenamed on the 
2nd of June 1860 upon the zur>i-peshgi lease *‘for possession of Mouza Kukurha, 
together with mesne profits, principal with interest, from the Fasli year 1262 
(1855) to the date of delivery of possession.’* On objections filed by the present 
respondents, the question was raised, whether mesne pioiits were still 
claimable by the appellant, a sale having taken place in 1874, in execu- 
[214]tion of a deci'ee of 1869, against the zur-i-peshgidars, the lessees 
abovenamed, comprising whatever right, title, and interest the tiien judgment- 
debtors had in the zur-i-peshgi lease. 

The Subordinate Judge of the Sarun District, on the Ist March 1876, 
allowed the objection, because, as he stated, ** their right of zur-i-peshgidars 
had passed from the decree-holders.” This judgment was confirmed on appeal 
to the High Court on the 24th August 1876. 

The representative of the zur-i-peshgidars appealed tm the Privy Council. 

Mr. JS. V, Doyne for the Appellant. 

Mr. C. W, Arathoon for the Bespondents. 

For the appellant it was argued that his right to recover mesne profits up 
to the date of the sale was distinct from a right to recover possession of the 
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moujsa, which also was the subject of the decree of I860. The certificate of 
sale&owed that this distinction existed. The right to recover mCsne p 
withheld by those against whom the decree of 1860 was made, did not pass 
a purchaser under words transferring only the right under the «ur-i-pesngl 
lease. 

For the respondents it was maintained that there having been an execu- 
tion-sale of all the right, title, and interest of the appellant in 1874, no interest 
was left for him to take in execution of the decree 1860. 

At the conclusion of the arguments their Lordships* Judgment was 
delivered by 

Sir H. E. Smith. — This was an application by Ganesh Lai 'lewari, the 
appellant, as the representative of Maddan Mohan Tewari and Kalipershad 
Tewari, who had obtained a decree against the respondents, to execute 
that decree so far as relates to tiie recovery of the mesne profits of a 
mouza called Eukurha awarded by it. The judgment is dated the 2nd 
of June 1860, and was the result of an action which had been brought 
[215] by the Tewaris against the predecessors of the respondents. The facts are' 
shortly these: Perhlad Sen, who was the Baja of Bampagar, executed, on the 
23rd December 1851, a zur-i-peshgi mortgage to the TWaris of certain mouzas 
including Mouza Kukurha, for a sum of Bs. 19,453 Shortly after the 
mortgage, 6ne Binda Lai, the predecessor of the respondents, set up a mokurari 
lease of Mouza Kukurha, which, as he affirmed, had been granted to him by 
the Baja prior to the zur-i-peshgi mortgage. The suit was brought by the 
Tewaris to set aside that mokurari, on the ground that it was colourable and 
put forward by Binda Lall in collusion with the Baja to defeat the zur-i- 
peshgi, so far as related to Mouza Kukurha. The judgment of the 2nd June 
1860, the execution of which is in question, states that the claim was for the 
recovery of “ the entire 16 annas of Mouza Kukurha, the property let out in 
zur-i-peshgi lease, on the basis of a zur-i-peshgi lease dated 23rd December 
1851.” The decree was, that the plaintiffs do recover possession of the entire 
16 annas of the mouza, and that the mokurari potta be set aside. Then there is 
this award with reference to mesne profits : That the amount of mesne profits 
4roni 1262 Fasli to the date of recovery of possession, with interest on the 
principal amount of each year from the following year up to date of realisation, 
be awarded to the plaintiffs from the defendant Binda Lall.*’ This ivas the 
decree of the Principal Sudder Amin. There was an appeal from it to the High 
Court, and ultimately an appeal from the High Court to this country ; and 
those appeals went on concurrently with another litigation which was 
initiated by the Baja to set aside the zur-i-peshgi lease altogether, on the 
ground that it nasi been improperly obtained ; and in this litigation also there 
was a series of appeals, ending in an appeal heard before this Committee — 
Kaleepetsad Tewan v. Lalta Binda Lall (12 Moore’s I. A., 343). In the 
result the Baja failed in his suit ; and the Tewaris succeeded in theirs, main- 
taining the decree of the 2nd June 1860, on which the present execution- 
proceedings are founded. 

Prior, however, to any proceedings taker! to execute this [216] decree, the 
Baja obtained a juagment for some debt against the Tewaris, and in the 
under in which he obtained that judgment, he by the usual proceedings 
attached and sold their interest in the zur-i-peshgi lease. The pu:^ohaBer 
under that sale was his own Bani, and it is said that she purchased benami for 
him. However that mB(y be, no question now arises as to the validity of Jthat 
purchase. It must be taken that the Bani pmnhased what she professed to 
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have purehased under that decree. The single question in the case is, whether 
the mesne profits awarded by the decree of the 2nd June 1860 passW by 
that sale. 

We have nothing on this record but the cediificate of sale. The preliminary 
proceedings do not appear. The certificate of sale is as follows ; ** And a peti- 
tion being put in for the sale of his estate, a sale notification was issued 
pursuant to an order of this Court, and the estate aforesaid publicly sold at 
auction on the 7th December 1874 A. D. Whatever title, right, and concern 
the judgment-debtor had in the said estate have been purchased by Mussamat 
Maharani Bind Basini Debi, inhabitant and proprietor of Eamangar. Par- 
ganna Maihwa, for Bs. 15,500, and she has deposited the entire considera- 
tion-money. Therefore, this certificate is granted to Maharani Bind Basini 
Debi, the auction -purchaser of the estate aforesaid ; and it is hereby 
proclaimed that whatever title, right, and concern the said judgment-debtor 
had in the estate aforesaid have become extinct from the 7th December 1874, 
the, d^te, 9f , s^ale, and vested in Maharani Bind Basini Debi, the auction- 
purchaser. Hereafter this certificate will he considered as a valid deed in 
respect of transfer of the right, title, and interest of the judgment-debtor.” 
Then there is this description of what is sold : The right and title under the ori- 
ginal deed of zur-i-peshgi lease, dated the 23rd December 1851, for Bs. 42, 453 
in jrespect of 15 mouzas,” — naming them, and including Kukurha. It may 
be observed that the purchase-money is only Bs. 15,500 (fifteen thousand five 
hundred) and the zur-i-peshgi was given to secure a sum of Bs. 42,453. Upon 
the application made by the appellant for the execution of the decree of 1860, 
so far as it awarded mesne profits, the respondents, who represent the Judgment 
[217J debtor, Binda Lall, set up this sale as an answer, contending that the 
right to the mesne profits had passed by virtue of it to the Bani, the auction- 
purchaser But the decree which had been obtained by the Tewaris was not 
sold, and presumably was not attached ; what was sold is that which appears 
on the certificate, namely, the right and title under the deed of zur-i-peshgi, 
and the right of the judgment-debtor is declared to have become extinct only 
from the 7th December 1874. This being all that was sold, their Lordships 
think that the right to the mesne profit under the decree was not ths 
subject of sale. It was no more the subject of sale than any, profits of 
the estate which the mortgagee had received prior to that sale would have 
been. The title to the mesne profits is derived from the decree. The 
defendants in that suit were wrong-doers, and tlie action was brought by the 
mortgagee against them as wrong-doers. The right to the mesne profits, therefore, 
depends wholly upon the decree ; and if the decree had been sold, the purchaser, 
as assignee of the decree, would, no doubt, have been entitled to them. The 
High Court have based their judgment on the erroneous assumption that .the 
rights under the decree were sold. Their Lordships think that is not the effect 
of the sale. The High Court refers to the judgment of the Subordinate Judge. 
The Judges say : “ The Subordinate Judge has held that the decree cannot be 
executed, and that all the rights of the judgment-creditor in that decree have 
been transferred to the purchaser of the zur-i-peshgi rights, including the 
right to execute the decree obtained originally by the wappellant before us.” 
Then their own judgment is : “ We also think with him, that the whole of 
the rights of the decree-holder (appellant before us) under the decree which he 
obtained have passed, with the zur-i-peshgi right on which the decifee was 
based, to the purchaser of those rights. Their Lordships think that this is an 
erroneous view of the sale. If it had been meant to attach add sell the decree,; 
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that ought have been done. What was done was to sell the exisiting rights 
of th6 judgment-debtors under the zur-i-peshgi. 

For these reasons their Lordships think the judgments of both the Courts 
below are wrong. They will, therefore, humbly advise Her Majesty to reverse 
them, and to remit the ease with C2183 a declaration that the appellant is 
entitled to execute the decree of the 2nd June 1860 for the mesne profits up to 
the 7th December 1874, the date of the sale to the Maharani, with interest, 
and is also entitled to the costs of the proceedings in both the Courts in India. 
The appellant will also have the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant : Messrs. Wrentmore and Swinhoe, 

Solicitor for the Bespondents : Mr. T, L. Wilson, 

NOTES. 

[A decree for money, though saleable under the C. P. C. of 1869, has been held not sale- 
able, under the subsequent Code : (1879) 2 All., 290 ; (1883) C Mad., 418 , (1891) 1C Bom., 522 ; 
(1893) 20 Cal., Ill — by virtue of the special procedure contained in s. 273 of the C. P. C. 
(1877 ; 1882)=C. P. C. 1908, Sch. I, O. 21, r. 53 ] 

[6 Cal. 218] 

The 4th and 5th December, 1879, 

PliESENT : 

Sib J. W. Colvile, Sir B. Peacock, Sir M. B. Smith, 

AND Sir B. P. Collier. 


Drig Bijai Singh Defendant 

versus 

(iopal Dat Panday Plaintiff. 


[On Appeal from tJie Court of the Commissioner of Fyzahad, OiuUl 1 


XJrtder-'popfrietary tighi in Ondh — Settlement Ciicular Order, 29th January 1861 — Oudh 
Suh’‘ftettlement Act (XXJl of 1866) Hirt Sankalp and Khushust Sankalp* TAmitatiou, 

A provision in the Chief Commissioner’s Circular Order of 29th January 1861 in effect 
declares, that, to found a claim to a tirt tenure in Oudh, possession must bo shown to have 
existed in 1855, the } ear before annexation. This was assumed, for the purposes o* this 
decision, to have had the force of law at the time when the Financial Commissioner ruled, 
in Circular Orders 5 and 6 ol 5th June 1868, that “ a claimant who cannot prove possession 
of his sankalp holding m 12G2-G3 Pash (1854-55) has no locus standi in Court.” Whether 
rightly treated by the Oudh Courts as an enactment of lunitation,or rather to be considered 
as a disability affecting title, this provision was repealed by the effect of Acts XVI of i865, 


j or endowment to any person for his maintenance or for religious 

c^ntable objects. It also signifies proprietary right, whether acquired b\ purchase 
umeritanoe, or grant, heritable and transferable, subject to payment of revenue either to 
Qovemi^nt or to the Raja or zemindar, when not specially exempt. Sankalpa means a 
tonure held under a grant or bequest. Sankalp b\rf is a religious grant to a Brahmin, and 
held at first rent-free, but latterly subject to a small payment. Khuahust sankalp rtkems e, 
sankalp held as a favour, not as of right.—Wilson’s Glossary. Bep, note, ^ 


158 



GOPAL DAT PANDAY [1879] 


1. L. K • Cal. 21 


8. fi,* nod Xni of 1866, B. It ; the suit of a birtiah becoming thereupon cognizable, not- 
ndtiistanding that he might not bave been in poBsession in 1866. 

[812] The words of limitation in the Circular Order apply to all birt tenures, including 
those that are termed sankalp, when the latter are in the nature of birts. 

Buies I and II in the schedule of the Oudh Sub-Settlement Act, XXVI of 1866, held not 
to exclude the plaintiff, he having shown that he, and those through whom he claimed, did 
not, in the words of those rules, hold the land "‘through privilege, or by favour of ‘the talukdar, 
but held by an under-propriotary right, under contract ‘pucka,’ with some degree of continuous- 
ness, since the village came into^he taluka.” 

Appeal from the order of the Commissioner of the Fyzabad Division, 18th 
March 1874, affirming the decree of the Assistant Commissioner of Gonda, 21st 
December 1875, certified for appeal by the order of the Judical Commissioner 
of Oudh, 19th August 1875. 

The plaintiff sue^ in 1870 in the Court of the Settlement Officer of Gonda , 
during the progress of a regular settlement, to establish his claim to the under- 
]>roprietary right in villages forming an ilaqua of the Bulrampur estates, as 
his birt zamindari, granted by the defendant’s ancestors to his predecessors 
(as he allged), and held by them and^him down to the year 1258 Fasli (1850-51) 
when he was forcibly ejected. 

The defence was, that the plaintiff’s family had been no more than tikadar, 
of lessees. The Settlement Officer, making an exception as to two villages 
called Datrangawa and Parsa, and half of third village called Lakhawa, part of 
this appellant’s taluqa of Bulrampur, which he reserved for a separate investi- 
gation, finding that they were ** sankalp, ” dismissed the claim as to the rest of 
the ilaqua. Afterwards the question as to these two villages and-a-half was 
disposed of, and the claim to them was dismissed, on the ground that the plain- 
tiff admitted dispossession in the year 1258 Fasli (1851-52). The Settlement 
Officer referring to the Financial Commissioner’s Bulings V and VI, dated 5th 
June 1868, held, that '' the settlement ruling lays down as &stne qua non that 
in claims to birt and sankalp the claimant must prove possession in 1262-63 
Fasli (1854-55). ” 

On appeal to the Commissioner of Fyzabad this decision was reversed, the 
Commissioner holding that, since the passing of Act XXXII of 1871 (the Oudh 
Civil Courts Act), such [220 j suits were permitted with a regard only to the 
general law of limitation. 

•£Sec 5 : — No suit relating to any under- tenure which shall be cognizable in any Bevenue 
Court under this Act shall be debarred from a hearing under the 
Limitation rules not to rules relating to the limitation of suits in force in the Province 
apply to certain suits rola- of Oudh, if the Cause of action shall have arisen on or after the 
ting to under tenures. Thirteenth day of February 1844. Provided that this Section 

shall not apply to any suit by a person claiming only a to 
cultivate as a tenant-at-will, or as a tenant with the right of 
occupancy, or a tenant at fixed or favourable rates.] 

+ [Sec. 'l : — No suit relating to any tenure which, under the provisions of Act No. XVI of 
1865, shall be solely cognizable m the^Couris of Bevenue m the 
Certain suits relating to said Province, shall be barred under the rules of limitation in 
tenures not to 'be barred if force in such Courts if the cause of suit shall have arisen on or 
cause of suit arose on or after the 13th day of February 1844. And any suit or appeal 
after 13th February 1844, relating to any tenure and cognizable as aforesaid, which may 

have been rejected^or dismissed upon the ground that the suit was 
barred under the said rules, may be revived and heard on the 
merits, if thejoapse of suit shall have arisen* on or after such day.] 
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On this remand a decree was made in favour of the plaintiff that he was 
entitled to the under-proprietary right in the two and-a-half villages as a 
“ sankalp/’ on payment of the Government demand, togetherwith a malikana of 
ten per cent, to the Baja. 

This was upheld by the Commissioner, who was of opinion that the 
plaintiff had proved a sankalp “ intermedate title.’* 

The Judicial Commissioner, on the application of the defendant, granted a 
certificate permitting an apjieal to Her Majesty in Council, observing aS follow : — 
** A distinction has always been made between birts purcha.^ed and birts 
granted by favour without valuable consideration. The Financial Commissioner's 
Bulings V and VI of 5th June 1868 apply to both sankalp and birt by favour, 
and they are ordered to be similarly dealt with.” He then quoted Euling V, 
which is set forth in their Lordships* judgment, adding that it seemed that the 
rulings were in no way affected by Act XXXII of 1871, “ The Oudb Civil 
Courts Act, 1871. ** 

Mr. Doyne and Mr. J. H. W. Arathoon for the Appellant 

The Bespondant did not appear. , 

It was pointed out that Act -XVl of 1865, s. 5. with which was to be read 
Act XIII of 1866, repealed the rules of limitation relating under-tenures 
peviously in force. But it was contended that the question was not one merely 
of the limitation of a class of suits but one of title. The rules in the schedule 
of Act XXVI of 1866, “The Oudh Sub- Settlement Act,” were referred to. 

Their Lordships* Judgment was delivered by 

Sir R. P. Collier, — In this case the plaintiff made a claim to a settle- 
ment in virtue of his under-proprietary right, which he describes as that of a 
“birt zamindar,” in twenty-eight village ; but that claim has now been reduced 
to a claim in respect of two villages and half of a third. It was at first 
dismissed by the Settlement Officer, on the [221] ground that, inasmuch as 
the plaintiff did not prove that he had been in possession in 1262 and 
1263 Fasli — in other words, in the year 1855, the year before the 
annexation of Oudh — his claim could not be entertained. The Com- 
niissioner of Oudh not being satisfied with the decision on this ground, 
remanded the case; and upon remand, first the Settlement Officer, and secondly 
the Commissioner, found that the plaintiff was entitled to the right he claimed, 
which is sometimes described as a “ birt sankalp ” right, sometimes as a 
“ sankalp ” right (some kinds of sankalp being almost identical with tliat of 
birt, some being different from it), and an under-settlement was decreed to him. 
The Judicial Commissioner, in pursuance of a power which he possessed, allowed 
an appeal to this Board upon a point of law which he states to bo, whether 
para. 5 of Ruling V of the Financial Commissioner, which he sets out, was or 
was not correct. The ruling is in these terms : “ In the investigation of this 

and all cases of the nature it must be remembered that the extension of the term 
of limitation made by Act XVI of 1865 is founded only on the agreement of the 
talukdars, and does not apply to tenures originating in favour. A claimant 
who cannot prove possession of his sankalp holding in 1262-63 Fasli, has no 
hem standi in Courts’ This ruling appears to be based upon a circular of 
1861, which their Lordships will assume to have had at the time the force of 
law. The passages in that circular on which the ruling is supposed to be 
founded* are principally these : The first section enacts, “ Though the settle- 
ment recently concluded with the talukdars has been declared final and 
perpetual, subject only to revision of assessment, it has at the same time been 
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provided that the rights of the under-proprietors, or parties holding intermedi- 
ate interest in the land between the talukdar and the ryot, shall be maintained, 
as these rights existed in 1855/’^ Then follows s. 24, which relates to birt 
tenures, and is in these terms : Where the birtiah has lost possession, there 
is no more to be said. We are not to restore it to him. But the Chief 
Commissioner is clearly of opinion that the birtiahs who are found in direct 
engagement with the State at annexation, or who have [ 222 ] uninterruptedly 
held whole villages on the terms of their pottas under the talukdars, must 
be maintained in the full enjoyment of their rights in subordination to the 
talukdars.*’ Then come other sections which illustrate the meaning of birt. 
Section 25 says : “ The meaning of the term ‘ birt ’ is a ‘ cession.’ It was 
the purchase of the proprietary rights subordinate to the talukdar on certain 
conditions as to payment of rent, which were held to be binding, though 
undoubtedly often violated by superior povfer.” Section 26 mns thus: 
“ Instructions are alsp required regarding the treatment of aankalp at settlement. 
Some sankalp is of much the same nature as birt, and therefore will be 
governed by the same rules : but it differs so far from ‘ bai-birt * that it is a 
condition of the former tenure that the talukdar can redeem it at any time 
by repaying the purchase-money. The option of availing himself of this condition 
should be afforded him at settlement. Other ‘ Sankalp, * that which is styled 
‘ kushust,* and is usually given to Brahmins and Pundits, is a pure maafi tenure 
given by the talukdar, and will be treated like other rent-free grants by 
talukdars.” The latter words refer us back to s. 20, which is in these terms : 
“ Those birts conferred by favour, or ‘ regatte,’ birts, as they are styled, in con- 
tra-distinction to the former, or ‘bai-birts,* are not birts in their essential 
characteristics, but are identical with the rent-free grants made by talukdars, 
and therefore liable to resumption by them at regular settlement, when the 
Government will take its full share of the rental, as has already been explained 
in para. 14 of the maafi rules.” 

Their Lordships observed that the ruling referred to by the Judicial 
Commissioner draws a distinction in reference to the application of the term 
of limitation (as it is called) to birt tenures and to tenures in the nature of 
sankalp, which are to some extent different from birt tenures, and are assumed 
to be held at the option of the talukdar; but their Lordships find no such* 
distinction in the circular of 1861. The words treated as words of limitation 
in s. 24 apply to all birt tenures. If a sankalp be a birt tenure, they apply 
to it ; if it be not a birt tenure, they do not apply to it, and it follows 
[ 228 ] that there is no term of limitation in the circular order applicable to 
sankalps. But it must be assumed for the present purpose that this is a sankalp 
to which the term of limitation, as it is called, applies ; that is to say, that it is 
a sankalp of the nature of a birt, which seems to be the effect of all the holding 
in this case. 

Sections 1 and 24 enact in effect that if a birtiah is out of possession in the 
year 1855^ his claim connot be recognized. They are not, in the technical 
sensCf enactments of limitation, though their effect is in some respects the same, 
viz., to prevent the owner of a birt tenure being heard to support his claim ; and 
they appear to be treated as en&ctments of limitation by the authorities in 
Oudh, and to some extent by the Legislature itself. We tfien come to a statute. 
No. XVI of 1865, which is entitled,** An Act to remove doubts as to the 
jurisdiction of the Bevenue Courts in the Province of Oudh.” Section^ is in 
these terms : ** No suit relating to any under-tenure which shall be cognisable 
in any Eevenue Court under this Act ” — and claims of this kind come under 
that category — '* shall be debarred from a hearing under the rules relating 
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to the limitation of suits in force in the Province of Oudh, if the cause 
of action shall have arisen on or after the 13th day of February 1844/* that 
is, twelve years before the annexation of Oudh, which occurred on the 13th 
February 1856. Act XJII of 1866 followed, which is very much tn pari matena. 
The Ist section, after re-enacting in almost the same words the provisions of 
the 5th section of tlie former Act, goes on to say : 

“ And any suit or appeal relating to any tenure, and cognisable as aforesaid, 
which may have been rejected or dismissed upon the ground that the suit was 
bai’red under the said rules, may be revived and heard on the merits if the cause 
of suit shall have arisen on or after such day,'* that day being the 13th February 
1844. It appears to their Lordships that, whether the provision in the Chief 
Commissioner’s circular order referred to be considered a provision of limitation 
or not, it was in effect repealed by these statutes, and that the suit of a birtiah 
become cognisable, notwithstanding that he may not have been in possession in 
1855. Therefore, as far as any objection could [224] be raised on the question 
of limitation, their Lordships are of opinion that these two statutes are an 
answer to it. 

But it has been contended that the disability which it is said the plaintiff 
labours under to prove his title, is not in effect a disability under a Statute of 
Limitations, but a disability affecting the title itself. Act No. XXVI of 1866 
is relied upon for this purpose. It is entitled “ An Act to legalise the rules 
made by the Chief Commissioner of Oudh for the better determination of 
certain claims of subordinate proprietors in that Province and it enacts, 
Whereas certain rules have been made by the Ch’ef Commissioner of Oudh for 
the better determination of certain claims by persons possessed of subordinate 
rights of property in the territories subject to his administration ; and whereas 
it is expedient that such rules shall have the force of law, it is hereby enacted 
as follows : — 1. The rules for determining the conditions to which persons 
possessed of subordinate rights of property to taluqas in the ten-itories subject 
to the administration of the Chief Commissioner of Oudh shall be entitled to 
obtain a sub-settlement of lands, villages, or sub-divisions thereof which they 
held under talukdars on or before the 13th day of February 1856, and for 
determining the amounts payable to the talukdars by such subordinate 
proprietors, which rules were made by the said Chief Commissioner, sanc- 
tioned by the Governor-General of India in Council, and published in 
the Gazette of India for September 1st, 1866, and which are republished in 
the schedule to this Act, are hereby declared to iiave the force of law.” 

It has been contended that the rules which have the force of law under 
this schedule bar the plaintiff’s claim.* The chief reliance has been placed upon 
ss. land 2. The first section is to the effect that — “ Theextention of the term of 
limitation for tne hearing of claims to under-proprietary rights m land, makes of 
itself no alteration in the principles hitherto observed in the recognition of a right 
to sub-settlement.” Rule 2 goes on to say, “ When no rights are proved to have 
been exercised or enjoyed by an under-proprietor during the period of limitation, 
beyond the possession of certain lands, as seer or nankar,no sub-settlement can be 
made. But the [22S] claimants will be entitled, in accordance with the rules 
contained in the circular orders which have hitherto been in force in Oudh upon 
this subject, to the r6cognition of a proprietary right in such lands.” That does 
not apply to this case. “ To entitle the claimant to obtain a sub-settlement, he 
must show that he possesses an under-proprietary right in the lands of which the 
settleinent is claimed, and that such right has been kept alive over the whole area 
claimed within the period of limitation.” So far it appears to their Lordships 
that the finding of the Courts is in the favour of the plaintiff. He must be taken 
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to have kept alive his rights until he was ousted in the year 1851, which their 
Lordships find upon the evidence was the time when he was ejected by the 
Bajah. Then follow these words, on which reliance has been placed ; '' He must 
also show that he, either by himself, or hy some other person or persons from 
whom he has inherited, has, by virtue of his under-proprietary right, and not 
merely through privilege granted on account of service or by favour of 
the talukdar, held such lands under contract (pucka), with some degree of 
continuousness since the village came into the taluka and the next section 
explains what is meant by '' s^me degree of continuousness." It has been 
argued that, inasmuch as this is a sankalp tenure of the kushust description, 
and held merely by favour, and not as of right, the plaintiff is excluded by the 
above words. Their Lordships are of opinion, however, that he is not so exclud- 
ed ; they adopt the findings of fact of the different Courts. The claim of the 
plaintiff is treated in the first place by the Settlement Officer, w^ho originally 
dismissed it on the grounds which have been stated, as a claim not to ‘"kushust," 
but to “ birt sankalp." The judgment of the first Court upon remand is to 
this effect . “ I consider it proved that there were five sankalp villages held by 
the plaintiff’s family , that about 1256 P^asli " (it is agreed that that should 
stand 1258 Fasli) “they lost xiossession when Jadunath executed the condi- 
tional deed-of-sale. There is proof that the plaintiff* held his share separately, 
from the defenant’s own written note on the wajib-ul-arz presented by Jadunath, 
and as the defendant neglects, to produce the deed, there is no evidence to 
[22B] show that Jadunath did or could legally convey the rights of Gopal Dutt ; 
that the Rajah had no right to eject him in 1256 Fasli, and he is now entitled 
to regain possession and to hold as an under-proprietor." That decision is 
confirmed by the Commissioner, Mr. Capper. 

It appears to their Lordships that the effect of the finding is, that the 
plaintiff did hold, not merely in the words of the section, “ through privilege 
granted on account of services or by favour of the talukdar," but by an under- 
proprietary right which is distinguished from a holding through privilege oi 
favour; that he was entitled to hold, not merely during the will of the talukdar, 
to which the latter part of the section appears to point, but in invitum ; and 
their Lordships are of opinion that from the length of his holding, which appears 
to be considerable, and the circumstances which have been found in the case, it* 
may fairly be inferred that he held “ pucka," or under contract, or at all events 
under an arrangement from which a contract might be infeired. That being so, 
their Lordships are of opinion that he is not excluded, by the words which have 
been read, fiom the right of coming before the Court and proving his case. 

It has not been seriously disputed th&t, if this be so, he has held with that 
degree of continuousness which is required by the Act. 

For these reasons their Lordships are of opinion that the decision appealed 
against is right, and they will humbly advise Her Majesty that the judgment of 
the Commissioner be affirmed. 

Appeal dtsmisHed, 

Solicitors for the Appellant : Messrs. Young Jackson^ and Beard, 

NOTES. « 

•£See also (1907) 29 All. 708 P, C. ; (1909) .31 All. 394 P. C.] 
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The mh, 20th and 2Hrd July, 1880. 

Pkksknt : 

Sib Eichahji Gaeth, Kt., Chief Justice, and Mb. Justice Pontipbx. 

Mackillican 

versus 

The Conipagnio Des Messageries Maritimes De France. " 

Bailment — Passenger's Luggage — Ticket— ^Condtiuma endorsed — Negligence — Begiatration of 
Luggage— Common Carriers — Foreign Steam Ship Company — Contract Act (IX of 1872). 
s U1 

In a suit for damages for loss of passenger's luggage by the wreck of a ship belonging to 
a foreign company, it appeared that the plaintiff had received a ticket in the French 
language, which on its face stated that it ought to be signed by the passenger, and that it 
was issued subject to certain conditions on the back. These conditions, among other things, 
stat^ that the company would not be responsible for loss or damage arising from accidents 
or risks of the sea ; that the ticket was delivered subject to the conditions that certain articles 
of a specified nature should be made the subject of a special declaration, in default of which 
the company would not be liable ; that the company would not be answerable for unregistered 
luggage , and that luggage might be insured at any of the company's offices. It was not 
stated where registration of luggage might be effected The ticket was not signed by the 
plaintiff. The plaintiff alleged that he did not understand the French language, and that 
the conditions had not been explained to him by any person. 

Heldy that the company being a foreign company were not common carriers ; 

that the plaintiff was bound by the clauses and conditions on the back of the 
passage-tickot ; 

that none of the conditions had the eifect of relieving the company from the consequencei 
of their own negligence ; 

that, in order to establish a defence upon the ground that the plaintiff’s luggage was not 
^i;egistered, it was necessary for the defendants to prove, not only that the plaintiff was bound 
by the conditions, but also lihat they were ready and willing to register the plaintiff 's luggage, 
and that the plaintiff did not in fact register it , 

that as the contract was made in Calcutta, the defendants were bound by the provisions 
of s. 151 1 of the Indian Contract Act. 

This was a suit for damages for loss of luggage. On the 17th June 1877 
the Steamer belonging to the defendant com-[228]pany, by which 

the plaintiff was a passenger was wrecked oft* Cape Guardafui, and the 
plaintiff’s luggage was lost. The plaintiff sued the company as common 
carriers, alleging that the loss was caused by unskilful navigation, and by the 
negligence of the officers and crew of the vessel. The passage-ticket, which 
was in the French language, stated the name of the vessel, the name of the 
captain, the time of departure, the place of departure, and the place for 
which the passenger was booked, and alscf the amount of passage-money 

* Case stated for the opinion of the High Court under s. 7 of Act XXVI of 1864 by 
H. Millett, Esq., First Judge of the Calcutta Court of Small Causes. 

151 : — In all cases of bailment the bailee is bound to take as much care of the goods 
ka tuirnn Kv to him as a man of ordinary prudence would, under 

i^are k y circumstances, take of his own goods of the same bulk, 

quality and value as the goods bailed. 
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recoived. Towards the top of the ticket, in a conspicuous position, the 
following words were printed in red letters : “ This ticket, in order to be 
available, ought to be signed by the passenger to whom it is delivered;** 
and at the foot of the ticket the following words, also in red letters, were 
printed : “ I, the undersigned passenger, accept this passage-ticket subject to 

the clauses and conditions printed on the back/’ The material clauses and 
conditions were as follows : — 

“ The company is not responsible for losses or damages arising from 
accidents or risks of the sea, or from any other fortuitous cause.” 

“ Passage-tickets are delivered subject to the conditions thereon.” 

“ Specie, jewellery, and precious articles should be made the object of a 
special declaration ; in default the passengers will be without remedy against 
the company.” 

“The company -will not be answerable for unregistered luggage.” 

“ The company will not be answerable for delays or damages which 
luggage may sustain ; but luggage may be assured against maritime risks, by 
means of a moderate premium by virtue of the floating policies of the company. 
This assurance may be effected in all the officers of the company.” 

The plaintiff did not sign the ticket, and he stated that ho did not 
understand the French language, and that the clauses and conditions 
on'* the ticket had not been explained to him. The learned First Judge 
of the Calcutta Small Cause Court found that the captain of the steamer 
failed to exercise that amount of care that a prudent man would, under 
similar circumstances, have done , that the plaintiff was not bound by the 
[ 229 ] clauses and conditions on the back of the passage-ticket ; that, if he 
was so bound, the defendant-company had not shown that they were absolved 
from liability by means of such conditions ; that the defendant-company were 
not common carriers ; and that they were subject to the provisions of s. 151 of 
the Indian Contract Act. He further found, that the plaintiff had proved 
his damages, and, contingent upon the opinion of the High Court, gave the 
plaintiff a decree for the whole amount claimed. 

The following were the questions submitted : — , 

(i) — Are the defendant-company common carriers ? 

(ii) — Is the plaintiff bound by the clauses and conditions at the back of 
the passage-ticket ? 

(iii) — Could the defendant-company, by express contract, or by special 
acceptance of conditions as to the terms* upon which it was prepared to carry 
passengers and their luggage, protect itself from liability for loss resulting from 
its negligence ? 

(iv) — Has it done so in this ? i, c., are the conditions wide enough to 
include loss resulting from negligence, and is the plaintiff bound by such 
negligence ? 

(v) — Whether it lay on the company, under all circumstances, to prove 
substantively that it had providqjd machinery for the registration of passengers’ 
luggage ? 

(vi) — ^Under the circumstances set out, does the defendant-company come 
under the provisions of s. 151 of the Indian Contract Act, 1872 ? 

(vii) — If the defendant-company come under the provisions of s. 151 of the 
Indian Contract Act, 1872, are such provisions absolute, or can the defendant- 
company protect itself from liability for negligence by special contract ? 

H' 
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Mr. Stohoe for the Plaintiff. 

Mr. Hill for the Defendants. 

Mr. Stokoe. — The only question is whether the defendant-company is dis- 
charged from liability by the terms of the passage-ticket. In the case of 
Taubvian v. The Pacific Steam Navigation Co. (26 L, T,, N, S., 704), which was 
relied upon on the other side [ 230 ] in the Court below, as showing that con- 
ditions of the nature of these would relieve a company from liability for 
negligence the words were much wider. The condition there was, that the 
company would not be liable under any circumstances whatever.'" 
[PoNTiPEX, J. — Is not the case within s. 151 of the Contract Act. Have not 
the company taken as much care of tlie goods bailed to them as a man of 
ordinary prudence would of his own goods ?] Our case is, that the company 
were guilty of negligence. The effect of this section is to prevent bailees from 
contracting themselves out of liability for negligence. [PoNTlFEX, J. — Is a 
steamship company a bailee of goods which remain in their owner's possession?] 
Yes, the loss was occasioned by an act entirely beyond the plaintiff’s control. 
In Cohen v. The South-Eastern Railway Co. (L. K., 2 Exch. D., 253), the ticket 
given to the plaintiff contained a proviso, that the company would in no case 
be responsible for damages to luggage to a greater extent than £6 ; and it was 
held, that the condition was void by reason of s. 7 of 17 and 18 Viet., c. 31, 
and s. 16 of 31 and 32 Viet., c. 119, and that the defendants were liable for 
loss to a greater extent tlian £ 6 caused by the negligence of their servants. In 
Henderson v. Stevenson (L. R., 2 Sc. Aop , 470) the ticket contained, on the back 
of it, an intimation that the Company would not be liable for losses of any kind, 
or from any cause. It was proved that the plaintiff did not look at the ticket, and 
that his attention was not called to the intimation, and the House of Lords 
held, that the plaintiff was not bound by it. It has been decided by the Bombay 
High Court that carriers are governed by s. 161 of the Contract Act — Kaverji 
Tulsidas v. The Great Indian Peninsula Railway Co. (I. L. R. 3 Bom., 109) and 
Ishwardas Golabchand v. The Great Indian Peninsula Railway Co. (I. L. R., 3 
Bom., 120). [Garth, C. J. — This contract is to be performed on the high seas. 
Is there not any Carriers' Act which would apply?] It was assumed that, 
according to the Peninsular and Oriental Co. v. Shand (3 Moore’s P. C. (N.S.) 
i72) the contract was to be governed by the law of the place where it was 
entered into. [PONTIFEX, J, — The plaintiff did not sign the ticket ; can 
[ 231 ] he be said to have complied with the conditions^] No, and even if the 
contract was completed, s. 151 prevents the defendants from contracting them- 
selves out of their liability. It is against public policy to allow carriers to 
protect themselves from the consequences of their owm neglect. The defendants 
point out where insurances may be effected, but they do not point out where a 
passenger is to register luggage, and the Court will not assume that the plain- 
tiff was aware of the place. It is doubtful whether the defendants are common 
carriers. If they are, they are insurers, and they may protect themselves from 
liability by special contiact — The Duero (L. R., 2 Ad. and E. 393). But where 
the conditions imposed by a common carrier are capable of two constructions, 
the Court will lean to that construction which will prevent the carrier from 
contracting himself put of his liability — Phuhps v. Clerk 2 C.B. (N.S.) 166 
and Grill v. General Iron Screw Colliery Co. (L.R., 3 0. P., 476). The defen- 
dants are in this dilemma. If they are common carriers, they are insurers, and 
liable fer damages however caused, and they will not be allowed to contract 
themselves out of their liability for negligence, unless they expressly say that 
they will not be liable, and that is assented to by the other party to the contract. 
If they are nibt comlnoD carriers, then they come under the Contract Act, and 
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utideta. 161 cannot relieve thempelves from the duty of taking as much care of 
the goods bailed to them as a man of ordinary prudence would take of his own 
property. The contents of the ticket should have been explained to the passenger. 
[Garth, C. J. — Why should not the defendants be able to contract themselves 
out of their liability under s. 10 ? ] It would be an unlawful act. [Garth, 
O.J. — Such a contract is not “ forbidden by law ” under s. 23" ; there is nothing 
in s. 151 to ** forbid ” it.] I contend that on the effect of s. 152 it would 
defeat the provisions of the Act. Section 152 gives the bailee power to affect 
his special liability by special contract. He may contract to incur a greater 
liability, but not a loss. 

Mr. Hill, — It has been contended that s. 151 of the Contract Act casts a 
duty on bailees of goods which they cannot contract [282] themselves out of. 
But the case of Kuverji Tulsidas v. 2^he Great Indian Peninsula Bathvay Co, 
(I. L. R., 3 Bom., 109j,.and Iswardas Golabchand v. The Grcai Indian Penin- 
sula Bathvay Co, (I. L. R., 3 Bom., 3 20), do not go so far as that. The 
question referred in the first case was, whether the defendants could rely on 
the provisions of s. 152 as protecting themselves from liability in respect of 
goods carried by them for reward, and all that the High Court say is, that the 
Carriers* Act does not apply , that railway companies are governed by the 
Contract Act ; and that they come under s. 151 , and the Court held, that they 
do not come under the higher burden imposed on common carriers. Section 1 
of the Contract Act provides that nothing in the Act shall affect the provisions 
of any Statute, Act, or Regulation not thereby expressly repealed, nor any 
usage or custom of trade, nor any incident of any contract not inconsistent 
with the provisions of the Act. There is nothing in the Act to prevent parties 
to a contract of bailment importing into the contract a provision exempting the 
bailee from liability. Freedom of contract is not fettered otherwise than as 
provided in Chap. II. The case does not come within any of the provisoes con- 
tained in ss. 10 and 23. Section 150 provides that if goods are bailed for hire, the 
bailor shall be responsible for any damages arising from faults in the goods bailed, 
whether he was or was not aware of the existence of such faults. But suppose 
-4 goes to J5, and says, — “ send me your carriage for hire ” , and B says, — 

“ There are defects in it, but I wull not be responsible for any damages and 
A takes the carriage and suffers damage ; would not the contract be a gooJ 
defence to an action ? A contract by a bailee contracting himself out of liabi- 
lity cannot be said to be opposed to public policy. The cases of Phillips v. 
Clark (2 C. B. (N. S.), 156) and GnJl v. General Iron Screiu Colliery Go, (L. R. 
3 C. P. 476) are English cases, and I submit that English law does not apply^ to 
a French company. Prior to the RaiMay and Canal Trafl&c Acts, conditions 
very similar to those in this case were held to cover loss by negligence — Peek 
V. North Staffordshire Bailway Co, (10 H. L. C. 473). Before the Carriers* 
Act. 11 Geo. IV, and 1 Wm. IV, c. 68, carriers [ 233 ] used to limit their liability 
by public notice — Carry. Lancashire and Yorkshire Baihvay Co. (7 Ex., 707), 
and they also had some power of imposing conditions on their 
common law liability^ by special acceptance without the assent of the 
customer to those conditions — McManus v. Lancashire and Yorkshire Railway 

* [See. 23 The consideration or object of an agreement is' la\^nl, unless it is forbidden 
by law ; or is of such a nature that, if permitted, it would defeat 
What considerations and the provisions of any law ; or is fraudulent ; or 
objects ' are lawful and involves or implies injury to the person or prdjierty of 
what not. another ; or 

the Court regards it as immoral or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said to be unlawful. 
Every agreement of which the object, or consideration is unlawful, is void.] 
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/^fi (a XT anA M ^97) or bv spGoifil nofcio©- — ^^ciIIcbt v. ITorh wn^ i^oriH 

r. % % B.nd^B 750). The plaintiff must have 

Midland Bailway Co. {2 iii. ana iou/. , . , fion-- 

known tb&t the ticket contained the terms upon which the defend^ts con 

traoted with him. It cannot be said that the omission defendants 

require the plaintiff to sign the ticket amounted to a waiver 01 the condltlOllS in 

the ticket. The question is, has the carrier given notice of the conditions upon 

which he will carry the passenger ? If he has, that is sufiScient to discharge 

him — Ztm^ v. South-Eastein Baihcay Co. (L. B., 4 Q. B., 639, and Van Toll 

V. South-Eastern Bailway Co. (12 G. B. S.), 75). In Earns v. The Great 

Western Bailway Co. (L. E., 1 Q. B. D., 615) the plaintiff deposited luggage 

with the company to be kept in the cloak-room of the company, and received 

a ticket, which on the face of it referred to conditions at the back which 

limited the company’s liability. It was held (the Court having power to draw 

inferences), that the luggage must be taken to have been deposited subject to 

the conditions on the back of the ticket, and that the company was protected. 

The principle which applies to that case applies equally to this. In Parker v. 

South-Eastern Bailway Co. (L. E., I C. P. D., 618; S. c. on app., 2 id., 416) the 

facts were similar to those in Earns v. The Great Westein Bailway Co. (L. E., 

1 Q. B. D., 516). Two questions were left to the jury — (i) Did the plaintiff 

read, or was he aware of the special conditions upon which the articles weie 

deposited ? (h) Was the plaintiff under the circumstances, under any 

obligation, in the exercise of reasonable and proper caution, to read 

or make himself aware of the conditions ? Both questions were answered in 

the negative, and the Court, having no power to draw inferences, followed 

Henderson v. Stevenson (Jj. E., 2 Sc., App., 470), on the ground that the 

conditions had not been [ 234 ] assented to, and held that the company was 

liable. The case was appealed, and a new trial was directed on the ground of 

misdirection, inasmuch as the plaintiff could be under no obligation to read 

the conditions ; and that the second question left to the jury ought to have 

been whether the company did that which was reasonably sufficient to give 

the plaintiff notice of the conditions. This last case entrenches still further 

on Henderson v. Stevenson (L. R., 2 Sc. App, 470). 

Mr. Stokoe was not called upon to reply. 

The Opinion of the Court (Gabth, C, J., and Pontifex, J.) was 
delivered by 

Garth, C. J. — We think that the questions referred to us should be 
answered as follows : — 

(i) — The defendants, being a French company, are certainly not common 
carriers in the ordinary English sense of the word. 


{ii)“-"We consider that the plaintiff was bound by the clauses and condi- 
tions on the back of the passage-ticket. 

Although he may not understand French, he was a ipan of business 
contracting with a French company, whose tickets he knew very well were 
written in the French language. He had ample time and means to get the 
ticket explained and translated to him before he went on board : and it very 
plainly disclosed updb the face of it that the conditions endorsed were those 
upon which the defendants agreed to carry him. We think, therefore, that he 
was bound by those conditions. 


The case of Henderson v. Stevenson (L, R,, 2 Sc, App., 470) has been relied 
upon as showing, that if the plaintiff was not actually aware of the contents 
of the conditions, "he could not be bound by them ; but that ci^bc is not in 
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point. There the ticket which the plaintiff received did not disclose upon the 
face of it that there were any conditions on the back, and it was found, as a 
fact, that the plaintiff was not aware of any such conditions. 

Here the fact that there were conditions was plainly disclosed upon both 
sides of the ticket, and it was the plaintiff’s own fault if he did not make him- 
self acquainted with them. We think [23S] that the principle of Parker v. The 
South-Eastern Baihvay Co. (L. R.. I. C. P. D., 618 , s. c. on app., 2 Id., 416), 
and the observations of Lord Justice Bramwell in that case are directly appli- 
•cahle to the present. 

It was contended also, that the conditions were not binding upon the 
plaintiff, because he did not sign the ticket ; but we think that the clause as to 
the passenger’s signature was inserted for the benefit of the company, and that 
they had a right to waive it if they thought fit. 

(iii) — We do notppnsider it necessary to answer this question. 

(iv) — We are of opinion that none of the conditions have the effect of 
relieving the company from the consequences of their own negligence, the 
-existence of which has been found in the case submitted for our opinion. 

(v) — We think that, in order to establish a defence, upon the ground that 
the plaintiff’s luggage was not registered, it was necessary for the defendants 
to prove, not only that the plaintiff* was bound by the conditions, but also that 
they (the defendants) were ready and willing to register the plaintiff’s luggage, 
unf that he (the plaintiff) did not in fact register it. So far as we can see, they 
have failed to establish both these points. It has not been shown that, on the 
•one hand, they were ready to register the luggage, nor on the other, that lie did 
not in fact i*egister it. 

(vi) — We think that, as the contract was made in Calcutta, the defendants 
were bound by the provisions of s. 161 of the Indian Conti’act Act. 

(vii) — We do not consider it necessary to answer this question. 

The judgment, therefore, that has been entered for the plaintiff will stand, 
and the defendants must pay tlie costs of this reference. 

Attorneys for the Plaintiff . Messrs. Watkins and Watkiiis, 

Attorney for the Defendants • Mr. Orr. ^ 

NOTES. 

ICOHMON CARRIER— 

In (1005) 28 Ma.d. 400, it was held thit a foreijin eoinpanv ho .i comuiun earner, 

’differing from this case. See as to whether there may be exemption fiom liability, (1908) 82 
Mfid 95 and the cases cited there .it p 120 J • 
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[S86] The 19th July, 1880. 

Present : 

Sir. Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 

Shumsher Ally Defendant 

versus 

Kurkut Shah-- Plaintiff."* 

BetJtew — New Trial — Mofussil Small Caus^ Court Act (XI of 1865.) s. 21 — Civil Piocedme' 

Code (Act X of 1877) s. 624. 

A judge of a Mofusail Small Cause Court has jurisdiction to direct a new trial of a 
case tried by his predecessor, s. 21 f of Act XI of 1865 not having been repealed by the Civil 
Procedure Code 1877. 

Per Garth, C. J. — The fludge. however, in dealing with applications for new trial under 
s. 12. should have regard to the rule laid down in s. 624 of the Code of Civil Procedure. 

This was an application made to the Officiating Judge of the Sealdah 
Small Cause Court, under s. 21 of Act XI of 1865, for a new trial of a case, 
which had been decreed m favour of the plaintiff by Mr. Ryland, the 
Permanent Judge of the Court. The plaintiff contended, inter aha^ that, 
under s. 624 of the Code of Civil Procedure, no application could be made to the 
Officiating Judge for a new trial. The plaintiff contended that the section in the 
Civil Procedure Code relating to reviews, which are made applicable to Courts of 
Small Causes, had virtually repealed s. 21 of Act XI of 1865, and that at any rate 
no new trial could be granted by a Small Cause Court Judge of a case tried by his 
predecessor unless ui^on the ground of some clerical eri’or m the proceedings, or 
the discovery of some new and important matter or evidence. 

Baboo Saroda Churn Mitter for the Plaintiff’. 

Munshee Sciajid Islam for the Defendant. 

The following Judgments w^ei e delivered- — 

Garth, C.J.- -As s. 21 of Act XI of 1865 has not been repealed or aff’ected 
by the Civil Procedure Code, 1877, I am of opinion [237] that the provisions 


* Reteronoe, No- 12 of 1880, fioin P.iboo Holouiin ^Inllict B L., Officuitiiig Judge of 
the Small Cause Court <it SoaJdali, dated the 8tb ^lay 1880. 

t [Sec 21 — In suits tried undei this Act, all doeisions and ordeis of the Court shall he 
final piovided that in anvcase in which a decr<‘e shall be passed 
Decision in .suits tried e.( agfiinst ^ deiendant, he nia^ within thirty days after any 
under this Act to be fin.ii process for t nlorcmg the decree has be(;n executtod give notice to 

the Court bv whieL the decree was passed, of his intention to appl\ 
K.r parte decree inav [>> to the Com tat its luxt sitting for an order to set it aside , and 
set aside if, on the appln atiou being made to the Court at its next sitting, 

it shall be proved to the satisfaetion of the Court that the 
summons was mt duly ned or th it the defendant was prevented b\ any suflicieut cause 
from apptMnng when th. ^uit waslvMrd the Court shall pass .in ordci settmn aside the decree 
and shall appoint a day foi pioceeding with the suit, upon such terms as to costs oi otherwise 

shall to the Comb seem pioper , piovidcd also that it shall ho 
New trial. competent to the Court, if^t shall think fil , in am case riot falling 

• within the pioviso last aforesaid, to grant a new trial, if notice 

of the intention to appli for the same at the rn'xt sitting of the Court be given to the Court 
within the period of seven days from the date of the decisiou, and if iho same be applied for 

^ at the next sitting of the Court ; but no such new trial shall 

On deposit of debt and be granted where the party appl> uig for the same is the defeniint 
costs. or one of the dciondants, unless he shall with his notice of 

application deposit in Court the amount for w^hich i decree shall 
have been passed against him, including the costs (if any) of the opposite party j 
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of that section are still in force with regard to applications for a new trial, and 
that they are not directly controlled in their operation by s. 624'*' of the Civil 
Procedure Code. 

That the two procedures (vw., the one for a new trial, and the other for 
review) are both still in force, has virtually been decided by Mr. Justice JACKSON 
and Mr. Justice TOTTENHAM in the Small Cause Court Eefeience. Nos. 69 and 
70 of 1879. 

At the same time, I think it right to add that, having regard to the nature 
of the question referred to us, in my opinion any Small Cause Court Judge, in 
dealing with applications for a new trial under s. 21, is bound to observe and 
respect the manifest intention of s. 624 which is indeed only an enactment by 
the Legislature of the rule whicli had been previously laid down by this Court 
as a guide to the Judges of Subordinate Courts when dealing on review with 
their predecessors’ judgments : see Ellem v. Bashecr (I. L. B., 1 Cal , 184) and 
Boy Meghraj v. Beejoy Oohtnd Burral (I, L. B., 1 Cal., 197). 

It is to my mind manifestly improper for one Judge to review, or grant a 
new trial of. a case decided by his predecessor, where the alleged error consists 
in the determination of some question of law or fact upon which tho one Judge 
has only the same materials and the same means of forming a satisfactory 
conclusion as the other. 

'X think that it would be quite as indecent under such circumstances for 
one Small Cause Court Judge to reverse a decision of his predecessor, as it 
would be for one Division Bench of a High Court, consisting of two Judges, to 
reverse the decision of another Division Bench of the same Court, also consist- 
ing of two Judges. 

Our attention was directed during the argument to a case decided by the 
Privy Council in the year 1876 — Beasitt Hosse'ni v. Iladjee Abdoollah (I. L. 
B., 2 Cal. 131 ; S.C., L. B., 3 I. A., 221) , but tho point now under considera- 
tion was not discussed or even alluded to in that case. 

4 

The question there arose was, whether one District Judge had jurisdiction to 
review the decision of his predecessor for any cause other than some positive 
and apparent error of law, or the [ 238 ] discovery of new evidence , and their ^ 
Lordships state in their judgment tJiat, looking to the extreme generality of 
the terms used in ss. 376 to 378 of Act VI O of 1859, tliey wore not prepared to 
say that one Judge had absolutely no jurisdiction to review the decision of his 
predecessor, whenever the parties failed to show that there was some positive 
error of law in the former judgment, or new^ evidence to be brought forward. 

That case was decided upon the language of the Civil Procedure Code of 
1859, which differs in some respects from that of tho new Code, and in which, 
notably, there was no provision similar to tliat in s 624. 

This section seems to me to declare very plainly what the views of the 
Legislature are upon the point now under discussion. 

It is very probable that, at the time when these review sections of the 
Civil Procedure Code were passed, "the operation of s. 21 of^the Act of 1865 did 
not receive suflBoient attention. 


•[Sec. 624 : — Except upon the discovery of such new and important matter or evidence as 
aforesaid, or of some clerical error apparent on the face of the 
To whom applications decree, no application for a review of judgment, other than that 
for review may be made. of a High Court, shall be made to any Judge' pther than the 
Judge who delivered it.] 
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As Small Cause Court cases in this country are tried, both as regards law 
and fact, by the Judge alone, it is difficult to conceive any reasons which would 
justify anew trial which would not also afford good grounds for a review ; and, 
if so, the principle, if not the actual provisions, of s. 624 ought to be applicable 
to new trials as well as to reviews. 

Although, therefore in this instance, the Small Cause Court Judge has 
jurisdiction, under the circumstances, to entertain the application for a new trial, 
1 think that, in the exercise of that .lurisdiction, he should be guided by the 
considerations to which I have referred. 

Mitter, J.— I am also of opinion that the present Officiating Judge of the 
Court of Small Causes at Sealdah has jurisdiction to entertain an application 
for a new trial. As to the grounds upon which he should grant a new trial in 
the case out of which this reference has arisen, I express no opinion, as that is 
not one of the questions referred to us. 

NOTES. 

[See also (1R81) 8 Cal. 287 =10 C L. R. 275 , (1884) 10 Cal 2‘J7 ] 


[239] APPELLATE CIVIL. 

The loth June, 1880. 

Present : 

Mr. Justice Morris and Mu. Justice Prinsep. 


Almas Banee and others Plaintiffs 

versus 

Mahomed Euja and others Defendants. ' 


Lwntaiion Act (XV of 1877), s 25 , nchcil ii. Ail 66 -Ltoiid. 

Where a bond, by its terms, stated that money advanced should be repaid on the dOth 
Pous 1*288 B S., and it s(^ happened that, m the \ear 12HS, the month of Pous consisted only 
of twenty-nine days (the 29th Pous, answering to the 12th Jauuar\ 1877), tield, that a suit 
brought on the 13th January 1880 was in time. 

This was a reference made to the High Court under s. 617 of Act X of 1877. 

Tlie plaintiff brought a suit on the 1st Magh 1286, B. S. (corresponding 
with 13th January 1880) to recover a ftum of money advanced to the defendant, 
and secured a bond dated the 16th Kiufcic 1283 B S., the due date of 
repayment of the advance under the bond being stated to be the 30th Pous 
1283 B. S. 

It so happened that, in the year 1283 B. S., the month of Pous consisted 
onlv of twenty-nine days, the last day of the month corresponding witli the 
12th January 1877. 

The plaintiff contended that, as there no 30lli Pous in tlie year 1283, 
his suit was in time *f brought on the 1st Magh 1283. 

The defendant contended, that the suit was barred by limitation, it not 
having been brought on or before the 29th Pous 1283, corresponding with 12th 
January 1877. 

"Civil Kefcrcjicc, No. 6 of J880, from Baboo Kaiunainoy Banorjec, B. L., Sudd^ 
Mun.sif of Sudhavain, in the Distr ct of NoakhalJy, dated tlic 2bth February 1880, ’ 
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The Munsif held, tj^at the parties evidently intended that the bond should 
be payable on the last day of the month of Pous 1283, irrespeotive of the 
number of days the month should consist of, and that, therefore, the suit was 
barred ; but, at the request of the plaintiff, he refen^ed the case for the opinion 
of the High Court. 

[240] The Opinion of the Court (Moiiiiis and Pkinsep, JJ.) was as 
tollows . — 

Morris, J. — This is a case referred by the Sudder Munsif of Sudharam, 
under s. 617 of the Code of Civil Procedure, raising the question of the date of 
payment fixed in a bond as governing the application of the law of limitation. 

The date for payment of the money due under the bond is entered in it as 
the 30th Pous 1283. The month of Pous varies, sometimes containing twenty- 
nine and sometimes tlyrty days. In the year 1283 the month of Pous contained 
only twenty-nine days, and the 29th, or the last day of Pous, corresiionded with 
the 12th January. 

The present suit, to realize the money due on this bond, was brought on the 
13th of January 1880, and the point submitted to us is, whether the suit has 
been brought within three years from the date on wljich the money became 
payable. 

The Munsif states as his opinion, that “ tlie parties never intended that 
the'Vlay of repayment should be in tlie month of Magh. By 30th Potts*' the 
parties, according to the custom of the country, evidently intended the last 
day of the month of Pous 1283, irrespective of the number of days the month 
should consist of.” 

This is, no doubt, one mode of interpreting this term of the contract. At 
the same time we think that, when the bond, by its terms, gives expressly thirty 
days from the commencement of Pous as the limit of payment, the i>eriod of 
limitation applicable to a suit bi'ought to enforce payment should be reckoned 
from such thirtieth day. Both parties, at the time of execution of the bond, 
understood that there were thirty days in Pous of that year, and so made the 
thirtieth day the limit day of the term of payment. There is nothing in their 
conduct, or in the terms of the agreement, from which it can be inferred that 
they intended the 29th of Pous to be the limit. We are not aware that the 
custom of the country is as stated by the lower Court, nor does it appear that 
it was established in evidence in the present case. Consequently, the present 
contention of the obligor is, in our opinion, in direct opposition to this the original 
understanding between the parties. The obligor, as it seems to us, wishes to 
[241] evade, by this plea of limitation, the payment of a just debt and to act 
contrary to the expressed intentions of the parties at the time of entering into 
the contract. 

Accordingly, we are of opinion that this suit is not barred by limitation. 

NOTBS. 

iSee also 17 Mad. 61 ; 6 Bom. 83 ; 24 Cal. 382 . 12 Bom. 617.] 
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PBIVY COUNCIL. * 

The 6th March, ISSO, 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 
Sir R. P. Collier. 


Gourchandra Rai Defendant 

versus 

Protapcbandra Dass Plaintiff. 


[On Appeal from the High Court at Fort William in BengaL] 

Principal and siuety — Giving tirne — Interest paid in advance^Discharge of surety — 
Accommodation Acceptor — Contract Act (IX of 1872), v. 135. 

The drawer of hundis paid advance interest to the holder to obtain time which he did 
obtain, for payment after due date. Held, that the liability of an accommodation acoeptor of 
the hundis depended on whothei he knew of and consented to this arrangflment. 

Held on the merits, that he knew of, and coii'scntcd to, advance interest being taken. 

Appeal from a decree of a Divisional Pencil of the High Court of Bengal, 
dated 16th May 1878, reversing, so far as it affected this appellant, a decree of 
the Subordinate Judge of Dacca, dated J4th September 1876. 

The facts of the case and judgment appealed from are reported in the 
Indian Law Reports, 4 Cal., 132. 

Mr. Coivie, Q.C., and Mr. Doyne, for the appellant, argued, that the 
plaintiff had failed to prove that such an assent had been obtained from the 
surety as was contemplated in the" proviso contained in tlie 135th section of the 
Indian Contract Act, 1872, which was the law governing this case, and that, 
therefore, the surety had been discharged. 

Mr, Leith, Q. C., and Mr. Graham, for the respondent, were not called upon. 

Their Lordships' Judgment w’^as delivered by 

Sir J. W. Colvile. — Accepting the facts found bv both the [242] 
Courts in India, their Lordships agiee with the High Court that the 
liability of the appellant, as accommodation acceptor of the hundis, depends 
on the answer to be given to the question whether he knew of, and consented to, 
the advance interest being talien. The High Court has answered tlie question 
in the affirmali^e and their Lordships entirely agree in that conclusion. 
Monohur Laha's evidence alone is sufficient to establish the fact that the 
defendant did know of, and consent to, the payment of the advance interest ; 
and he was as a witness called by the appellant Nor do tlieir Lordships think 
that the testimony of the witnesses adduced by the plaintiff is, though excep- 
tions may be taken to parts of it, altogether inconsistent, as has been argued, 
with that of Monohur Laha. That which relates to a conversation between 
the plaintiff and deteiKlant in the billiard-room of the former, upon which 
there was no cross-examination, is quite consistent with all that Monohur 
Laha has deposed to. Again, the probabilities of the case appear to their 
Lordshijis to be all in favour of the conclusion of the High Court. Pogose, the 
drawer of the hundis and the party primarily liable upon them, was absent from 
his place of business ; his affairs were evidently in a very shaky condition ; 
and although it was possible that when he came back again he might be able 
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to make some arrangement for the payment of the hundis, he had no 
present means of meeting them. In these circumstances it is hardly conceiva- 
ble that the plaintiff would enter into a transaction, the effect of which would 
be to relieve the only solvent party from liability upon the hundis. On the 
other hand, it was much to the interest of the defendant to take the chance of 
the re-establishment of Pogose's credit, and therefore to assent to such an 
arrangement as was actually made. 

Their Lordships, therefore, will humbly advise Her Majesty to affirm the 
judgment of the High Court, and to dismiss this appeal with costs. 

Appeal dismissed. 

Agent for the Appellant : Mr. T. W, Wilson, 

Agent for the Respondent : Messrs. Watkins and Lattey. 

NOTES. 

[See also Hodges v. Delhi and London Bankt (1900) 23 All. 137 where the surety by his 
general consent was held not discharged ; Rouse v. Bradford Banking Co, (1894) 2 Oh. 82 
affirmed in (1894) A. C. 687 ; Blake v. White (1835) 1 Y. &. C. Ex, 420 ; Tucker v. Laing 
*(1856) 2 Kay & J. 745 ; Munster and Leimter Bank v. Ftance (1889) 24 L. li. Ir. 82.J 


[243] TJie Mh May, 1H80. 

Present • 

Sib J. W. Cclvie, Sir B. Peacock, Sir M. E. Smith, and 
Sir E-. P. Collier. 

Grishchunder Chuckerbutty and another. 

Guardians of Dwarkanath Chuckerbutty. a Minor Defendants. 

vet sns 

Jibaneswari Debia, Mother and Guardian of 

Kailas Chunder Chuckerbutty PLuntiff 

and 

Grishchunder Chuckerbutty, Guardian of 


Dwarkanath Chuckerbutty, a Minor Defendant 

versus 

Biseswari Debia, Mother and Guardian of 
Prosunno Kumar Chuckerbutty Plaintiff. 


[On Appeal from the High Court, Bengal ] . 

Sale in execution oj the **right, title, and interest*^ oj a I udgment-dehtor in a partly executed 
decree — Possession of land attached under Reg V of 180o, s 26— Right of purchaser. 

A decree of the year 1843 awarded lo persons, afterwards represented by the respondents, 
jhe possession of a moiety of a taluk, which had been since 1837, and remained till 1866, 
inder attachment by the Collector in vjrtueof an order made under Reg. V of 1812. The Court 
vhich granted the decree, intending to execute it, appioved the'pr<Keedings of an Amin pur- 
jorting to put the decree-holders into constructive possession of a certain number of mouzas 
)f the taluk. 

In 1850, the appellants, in execution of a decree for money obtained by them against 
ihe respondents, purchased at a sale, amongst other things, " their right, title, and interest’* 
n the decree of 1843. Held, that possession of the inouza having been delivered, so far as 
t could be delivered, considering the attachment to which the taluk containing these moulps 
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was subject, the decree of 1848 had been so far executed ; and that what was **^**|g^g 
the appellants at the executicn-saJe was only the unexecuted portion of the eciee o 

ApPEAiiS, on leave obtained, from decrees of the High Court of Bengal, 
dated 12th June 1876, affirming decrees of the Subordinate Judge of Mymen- 
sing, dated 4th January 1875, so far as they were adverse to the defendants^ 
appellants The suits were originally dismissed by the Court of first instance, 
on the ground of limitation (I4th June 1873>) ; but, on appeal to the High 
Court, having been remanded for trial, as being not barred by limitation, they 
were tried and decided m favour of the plaintiffs, against the appellants — 
decisions which were upheld in the High Court. 

[244] The same question was raised by both appeals, ^ 2 . 2 :., whether the entire 
rights of the respondents, and of tliose whom they represented, under a decree, 
dated 11th November 1843, of the Court of the Principal Sudder Amin of 
Mymensing, had been purchased in 1850 on behalf of the predecessors in estate 
of the appellants, or onlv such portion of that decree as then remained 
unexecuted , it being contended by the respondents th[.t, at the date of the sale, 
the decree had been partly executed 

Mr. Co 26 ' 2 c, Q.C., and Mr J. Graham, Q.C,, for the Aiipellants. 

The Eespondents did not appear 

The facts of the case are stated in the Judgment of their Lordships, which 
was delivered by 

Sir R. P. Collier . — This case was reduced during the argument to a point 
of law, which becomes intelligible upon the statement of a few tacts. 

Brojo Kishor and Ram Kishor were brothers, joint in estate, of whom Bam 
Kishor died sometime before 1835, leaving two sons, Bam Kumar and Noho 
Kumar. In the year 1835 an estate, consisting of an 8- anna share in a taluk, 
called Newaz Ali, and belonging to one Abdul Samad, was bought in the name 
of Bam Kumar, but with the joint funds of the family. Brojo Kishor died in 
1836 having shortly before his death separated from the other branch of the 
family. He left two widows, each of whom adopted a son, one adopted 
son being Ishan Chunder and the other Mohesh Chunder. Upon, or some- 
time after, the death of Brojo Kishor, Bam Kumar set up an exclusive title to the 
purchased estate ; and the representatives of Brojo Kishor, who at that time 
were the adopted sous, in the year 1839, brought a suit against Bam Kumar 
and his brother Nobo Kumar, for the purpose of having their title declared 
and obtaining possession of Brojo Kishor's moiety of this property, and obtained 
a decree awarding to them that possesion on the 11th November 1843. Both 
the plaintiffs in that suit afterwards died, Ishan Chunder being now represented 
by his widow Jibaneswari, the respondent in one of these appeals, and 
C2«5] Mohesh Chunder by his adoptive mother Biseswari, the respondent in the 
other appeal. After their death, and in or about 1848, the representatives of 
Bam Kishor obtained a decree against tbe two last-named widows, as the then 
representatives of Brojo Kishor, in respect of a money demand against Brojo 
Kishor. They proceeded to the execution of that decree. The usual notice and 
proclamation of sale^were made, and on 16th* July 1860 the appellants bought, 
in pursuance of the usual proclamation, among other things, the right, title! 
and interest of the judgment-debtors in the decree of the 11th November 1843! 
The qjiestion in the cause is, what passed by the sale of that decree. 

It is necessary to state that, in the year 1837, the whole taluk of Newaz Ali, 
which was subject to a number of disputed claims, was attached by an order of 
the Civil Court, and remamed in the possession of an officer of the Collector until 
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the year 1866. But, notwithstanding this, the Court, upon the representatives 
of Brojo Kishor obtaining their decree in November 1843, attempted to give the 
decree holders, at all events, constructive possession of a certain number of the 
mouzas, part of their share of the purchased estate, and for that purpose 
deputed an Amin to ascertain what belonged to them. The Amin, made a 
lengthened investigation, and, after hearing both parties, and going over the 
ground, he marked out by sticks and posts certain lands which, according to 
his view, the decree- holders were entitled to, and he gave them, or professed 
to give them, possession of those lands , and he also required the ryots to sign 
kabuliats with respect to these lands. Tliese proceedings came before the 
Court, and were approved by the Court. It is undoubted, therefore, that the 
Court intended to deliver possession as far as it could, and believed that it had 
the right to deliver possession effectual for the execution of the decree to the 
decree-holders of a certain number of mouzas The question is, whether the 
representatives of Ram Kishor, buying the decree on the lOth of July 1850, 
bought with it those mouzas with respect to which it had been executed in the 
manner described, or only so much of the property to which it relates witli 
respect to which it remained unexecuted ? 

[ 246 ] The attachment continued until 1866, when it was discharged. 
Thereupon Jihaneswari brought her suit for the purpose of obtaining possession 
of her share of those mouzas of which, as she alleged, possession had been given 
in execution of the decree of the 11th November 1843. Biseswari also brought 
a suit for the purpose of obtaining her share of the same mouzas. These suits 
involve the same question, and the same judgment applies to both of them. 
The defendants alleged their right to the w'^hole of that wdiich had been bought 
of Abdul Samad. The first Court in India found in favour of the plaintiff's in 
the two suits with respect to the greater part of the property. That decision 
was affirmed by the High Court, upon the grounds on wdiich it was given, the 
main ground of both decisions being that, m point of tact, possession was 
delivered of the mouzas in question before the sale of the 16th August 1850. as 
far as it could be delivered, considering the (Government attachment to which 
the wdiole taluk was subject, and that the delivery ot the possession, such as it 
was, was effectual to execute the decree. 

Their Lordships have felt some difficulty about this case ; but, on the best 
consideration they are able to give it, they do not see their way to reversing 
the decision of the High Court. It has been contended, with a good deal of 
force, that no actual possession could have been given w’hile the wrhole taluk 
was under attachment. At the same time, the Court appears to have under' 
taken to execute the^decree, to give suefh possession as could be given, and to 
have adopted proceedings which they deemed proper for that purpose, and 
possession has been given in the manner described of the mouzas now in 
(juestion. That being so, the question is, what w^as sold by the description of 
** the right and interest of the judgment-debtors in the decree ? ” Was it that 
of which possession had been given in the manner described, or was it only of 
that portion of the decree which remained to be executed ? Their Lordships, 
on the whole, think it must be taken that what was put up for sale, what was 
intended and what was understbod to be sold, must have been the unexecuted 
portion only of the decree. Under these circumstances, although the case is not 
unattended with difficulty, their Lordships will humbly advise Her Majesty 
that the deci- [ 247 ] sion of the High Court be affirmed. Inasmuch the res- 
pondents have not appeared by counsel, there will be no costs of this appeal. 

Appeal dismtssed. 

Solicitors for the Appellants : Messrs. Watkins and Lattey, 

Solicitor for the Respondents : Mr. T. L. Wilson. 
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APPELLATE CRIMINAL. 

The 16ih July, 1880. 

Present : 

Mr. .Tustice White and Mr. Justice Field. 

Gogun Chunder Ghose 
verms 

The Empress. '' 

Evidettce^ Admissibility of — Jiulgment in Civil snii out of which ciiminal ]^rosecuti<yn 


In suit by A against tho obligors of a bond, the Court held, for the reasons stated in its 
judgment, that the signatures of the obligors were not genuine, and directed the prosecution 
of A on a charge of forgery. On the trial of A before a jury, this judgment of the Civil Court 
was put m evidence on behalf of the prosecution, and its contents commented on by the 
Sessions Judge in his charge to the jury. 

Held,, that this judgment had been illegally admitted 

Mr. Af. Ghose and Baboo Bykant Nath Dass for the Accused 
The facts of this case sufficiently appear in the Judgment of the Court 
(White and Field, JJ.), which was delivered by 

White, J. — This was an appeal by the prisoner Gogun Chunder Ghose 
against a conviction under s. 471 of the Code and a sentence of five years’ 
rigorous imprisonment. 

The circumstances out of wdiich the prosecution arose are these : The 
prisoner had brought a suit against Basheeram Mundle and his two brothers, 
Babooram Mundle and Dharani Dhur Mundle, for the recovery of 726 rupees, 
being the amount of principal and interest due upon a kistibandi, or bond, 
alleged to have been executed in favour of the prisoner by the three brothers. 

[ 248 ] The Munsif found that tlie bond had been executed by one of the 
three, Dharani Dhur, but dismissed the suit, because he was of opinion chat the 
signature of the other two defendants, Basheeram and Babooi am, were forged , 
and he entertained so strong an opinion upon the point that he directed this 
prosecution, which we are now considering, to be instituted against the prisoner 
for forging the kistibandi, and using it as genuine knowing it to be forged. 

TVie case has been tried by a jury, and they have come to a unanimous 
verdict that the prisoner is guilty of using this bond knowing it to be forged, 
and in answer to a question they said, that they found the signatures of 
Basheeram and Babooram to be forged, but the signature of Dharani Dhur to 
be genuine. At the trial, the judgment of tho Munsif in the civil suit, although 
objected to on tlie part of the prisoner, was put in evidence by the prosecution, 
and read out to the juiw, and the substance of the judgment was also referred 
to by the Sessions Judge in his charge to the jury. 

Tho gi’ound of tlwj appeal is, that this judgment was improperly admitted 
as evidence, and that eliminating the judgment there is not sufficient evidence 
to justify the verdict. There can be no doubt the judgment was improperly 
received? Technically it was inadmissible, because it was not between the same 
parties, the present parties technically being the Queen-Rmpress on the one 

• Criminal Appeal, No '433 of 1880, against the order of W. H. Page, Eaq., Officiating 
Additional Scssion^^ JudgfS» oVthe J4>Pargannas, daced the 10th June 1880. 
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hand, and the prisoner on the other, and the respective parties in the civil suit 
being the prisoner and the three defendants ; and furthermore, it was not admis- 
sible on the substantial ground that the issues in the civil and criminal suits were 
not identical, and that the burden of proof rested in each case on different 
shoulders. It was not necessar^’^ for the Munsif in the civil suit to find more 
than that the execution of the bond by the three defendants was not proved. 
When the Munsif went further asnApronounced the bond a forgery, and directed 
a prosecution, it was not a decision on the question of forgery, but merely an 
opinion which, although be Was entitled to give expression to, ought no more 
to have been put in evidence on the present charge tnan the opinion of a 
Magistrate who commits a prisoner to take his trial upon a criminal charge. 

[ 249 ] The Judge, in his summing up, draws the attention of the ]ury to 
this judgment and to the Munsif’s opinion contained in it, and uses the follow- 
ing words : “ The Mpnsif believed that one of the brothers, Dharani, executed 
the document, and that the other names were added afterwards by the prisoner, 
or with his knowledge, and wnth a dishonest intent. Whether this or whether all 
three names are forgeries, the offence is the same.” It is true that the Judge, 
later on, says to the jury — “ You are not in any way bound by the finding of 
the Munsif , ” and that he also, still later on, draws their attention to the fact 
that in the civil suit the owm prohandi was on the prisoner, whereas at the trial 
of forgery the onus was on the prosecution. But inasmuch as neither the judg- 
ment* nor the Munsif*s opinion were evidence, the Judge, if he referred to them 
at all, ought to have told tlie jury not merely that they were not bound by them, 
but that it was their duty to dismiss them altogetlier from their mind. We 
have next to consider whether, independently of the objectionable evidence, 
there is sufficient evidence to justify the verdict of the jury. 

[The learned Judge then proceeded to consider the other evidence in the 
case, and ultimately arrived at the opinion that, independently of the Munsif’s 
judgment, there was not sufficient evidence which, even if believed, pointed with 
reasonable certainty to the guilt of the accused, and therefore made an order 
of acquittal.] 

Conviction set aside, 

NOTES. 

[For a similrir view, see (1880) 4 All. 97 ; (1896) ‘28 Cal. 610 , (1900) 4 C. W. N, clxxvi.] 
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[6 Cal. 248] 

APPELLATE CIVIL. 

2%^ lOt/i Jund, 1880, 

Present : 

Mr. Justice Pontifex. and Mr. Justice McDonell. 


Ajoodhya Persliad and others Plaintiffs 

versus 

Gunga Persliad and another Defendants ' 


Appeal agmnsi order rejecting plaint — Plaint insujfficiently stanq^ed — Cotn t Fees Act (VII of 
1870) f s. 12, para. 1 sched. n, div. ti, ait. 17, part iii — Civil Pioc^dj„,r Code (Act X of 
1877), s. 1, tit ''Decree" . 

An appeal lies against an order rejecting a plaint on the ground of its being insufficiently 
tamped. 

[2S0l The plaint in this case was declared by the Court to he insuffici- 
ently stamped under sched ii, div. li, art. 17, part lii of tlie Court Fees Act, 
and the plaintiffs failing to affix the additional stamps, the plaint was rejected. 

From this decision the plaintiffs appealed. 

Baboo Taruck Nath Sen for the x\ppellants. 

Baboo Ilurij Mohun Ghuckerhiiity for the l^spondents. 

The Judgment of the Court (PoNTiPEX and McDonell, JJ.) was 
delivered by 

Pontifex, J. — We agree with the Court below that the plaint was 
insufficiently stamped under art, 17 of the Court Fees Act, cl. 3 


Preliminary objections were taken to the appeal, on the ground that the 
order of the lower Court was final under s. 1 2 of the Court Fees Act, which 
enacts, that “every question relating to valuation for the purpose of deter- 
mining the amount of any fee chargeable under this chapter on a plaint or 
memorandum of appeal shall be decided by the Court in which such 
plaint or memorandum, as the case may be, is filed, and such decision shall 
be final as between the parties to the suit.” 


But of s. 588 of the Civil Procedure Code, as it originally stood, cl. (c)t 
provided that an order under a. 54, cl. {h ) — being such an order as the present is — 
should be appealable, thereby removing the finality declared by s. 12 of the 
Court Pees Act. 

A second preliminary objection taken was, that although by s. 588, cl. 
(6), an appeal was given in respect of rejection of plaints under s. 54, cl. (6), yet, 
under s. 588 as amended, no appeal is now given. But then, on behalf of the 
appellants it was urged, that, under the definition of “ decree” in the amended 
Code, an order rejecting a plaint is within the definition. Similarly, the new 

* Appeal from orderfNo. 64 of 1880, against the order of Roy Matadeen, Bahadur, Subor- 
dinate Judge, of Gya, dated the 21st November 1879. 


Orderly appealable. 


f [Sec. 588 ‘An appeal shall lie from the following orders 

under this Code and from no other such orders : — 

* * « 


(o) Orders under section 44, adding a cause of action. 

• « • 


The orders passed in appeals under this section shall be final.] 
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^iefinition of decree** also includes questions under s. 244, which were made 
appealable by cl. (y)t of s. 688 as it originally stood, but which are omitted in 
s. 588 as amended. 

We think though the amended s. 588 applies only to appeals from orders 
directing that the plaint shall be amended, and not to rejection of a plaint, 
yet the amended definition of the word [251] ** decree” shows that an appeal 
lies in the present case. But, although an appeal lies, we are of opinion that 
the decision of the lower Court is correct. The appeal will, therefore, be 
dismissed with costs. 

Appeal dismissed. 

NOTES. 

[The same view was taken in (1888) 11 All, 91 P. B.=8 A W. N. 28G , (1882) 12 C. L. 
R. 148 , m (1890) 14 Mad. 169 an appeal was hold to lie against an order for payment of 
additional Court Fees (1890) 14 Mad. 163 

See (1890) 12 All. 129 where a question of category w,is hold not to be a question relating 
W valuation , (1896) 23 Bom 486. 

For similar orders held to be appealable, see ^Messrs. WoodrofEe and Ameer All’s Civil 
Procedure (1908) p. 45-47.1 

[6 Gal. 251] 

The 8th July, 1880. 

Present . 

Mr. Justice Mitter and Mr. Justice Maclean. 

Khemna Gowala Defendant 

vei'sus 

Budoloo Khan Plaintiff. 


Arbitration — Civil Piocedme Code {Act X of 1877), Chap, xcxvii — Kabuliat, Suit foi — 

Suit under Act X of 1859. 

Notwithstanding that chap, xxxvii of Act X of 1877 (in reference to arbitration) does not 
refer .specially to suits brought under Act X of 1859, vet, if both parties to a suit for a 
kabuliat brought under the latter Act, agree to refer the matters in dispute between them to 
certain arbitrators named by thoni, and file a joint petition in the Court of the Deputy Collector, 
stating that they had so agreed, and praying that the case may be referred to such arbitrator^, 
neither of them will be afterwards at liberty to object to a decree made, embodying the award 
of the arliitrators, on the ground th.it the reference to arbitration was irregular, and not 
warranted by anv of the provisions of Act X of 1877. 

When a case has lieen so referred, the arbitrators are at liberty to determine what appears 
to them to be a fair and equitable late of rent, and notwithstanding the amount so found is 
less than that demanded by the plaintiff in his plaint, the Court out of which the relereiiee 

• Appeal from Apiiellate Decree, No 2055 of 1879, against the decree of R. Toweis, 
Esq., Officiating Judicial Commissioner of Chota N.xgpore, dated the 18th June 1879, revers- 
ing the decree of Baboo Hurihur Clftirn Lall, Deputy Collector of Chatra, dated the Hth 
November 1878. * 

t [Sec, 588 — An appeal shall lie from the following orders 
Orders appealable. under this Code and from no other such orders . — 

:|c ^ ^ • 

(;) Orders under section 244, as to question relating to the execution of decrees, of the 
rsanie nature with appealable orders made in the course of a suit. 

« j|e « « « 

The orders passed in appeals under this section shall he final.] 
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iasoad is not at liberty on that ground to distniss the suit, but is bound to order the deiM- 
da&t (with the alternative of eviction) to execute a kabuliat in favour of the plaintiff, engaging 
himself to pay rent to the plaintiff at the rate determined by the arbitrators to be fair and 
equitable. 

The plaintiff in this case, Budoloo Khan, sued the defendant, Khemna 
Gowala, who was his tenant, in the Court of the Deputy Collector of Chatra, 
to obtain a kabuliat at an enhanced rate of rent for the land held under him. 
It appeared that the defendant had been previously paying rent at the rate 
of Es. 8 per annum. The rent demanded by the plaintiff in his plaint was 
[ 252 ] Es, 21-15. When the case came on to be heard before the Deputy 
Collector, both parties agreed to rpfer all matters in dispute between them to 
certain arbitrators named by them, and filed a joint petition, praying that the 
case miglit be referred to such arbitrators. The Deputy Collector made the 
order prayed for. 

The arbitrators came to the conclusion that Es. 15 per annum was the fair 
and equitable rent payable by the defendant to the plaintiff, and their award was, 
that the defendant should execute a kabuliat in favour of the plaintiff, engaging 
himself to pay rent in future at that rate. 

On the award being returned to the Deputy Collector, the defendant 
objected, first that there was no provision in Act X of 1877, empowering a Civil 
Court to refer to arbitration a suit of this description, — namely, a suit brought 
under Act X of 1859 ; and secondly, that the arbitrators having found the fair 
and equitable rent for the land held by the <iefendant under the plaintiff to be 
Es. 15 per annum, and not Es. 21-15, as claimed by the plaintiff in his plaint, 
the Court was not at liberty to order the defendant to give a kabuliat at the 
rent allowed by the arbitrators, but was bound to dismiss the suit of the plain- 
tiff with costs. In support of this contention the case of Gogan Manjt v. 
Kashishivary Debt (1. L. R,, 3 Cal., 498) was relied upon. The Deputy 
Collector dismissed the suit with costs upon both grounds. 

Upon appeal to the Officiating Judicial Commissioner of Chota Nagpore, 
the decision of the Deput’v Commissioner was leversed with costs, and a decree 
passed, ordering the defendant to execute a kabuliat as directed by the award 
of the arbitrators. Against this decree the defendant appealed to the High 
Court. 

Baboo Jogcncha Chundor Dey for the Appellant 

Mr. Savclei for the EesTiondent. 

Baboo Jogendra Chunder Dev, —The judgment of the lower Court of appeal 
is wrong, because tiu Code of Civil Procedure, in chap, xxxvii, contains no provi- 
sions empowering any Civd Court to refer to arbitration any case instituted under 
^ Act X of 1859, and the reason for this is obvious. These cases are of a 
[ 268 ] special character, they are suits between opulent or comparatively opulent 
landlords, who are able to command the assistance of the best professional skill 
and experience on the one hand, and needy ignorant and defenceless ryots, 
usually without the means of seeming similar assistance, on the other. It 
is true that, in other suits, tlie rich and tlie poor appear frequently as 
antagonistic parties ; hut while in ail other suits this is an accident in this 
particular class of suits it is an almost invariable rule. It would not, therefore 
be rash^to assume that, while the Legislature intended to permit ordinary 
cases to be referred, with the consent of parties, to the determination 
of^ non-professional arbitrators, it deliberately omitted to extend that per- 
mission to the large and important class of cases in which the knowledge, 
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experience, and humanity of its own officers might be the only shield between 
the weak and the strong, the oppressor and the oppressed. As to the other 
point, — ^namply, whether upon its appearing from the award of the arbitrators 
that the rate^ of rent demanded by the plaintiff in his plaint was exorbitant and 
excessive, and not what they found to be the fair and equitable rental, the 
Court of first instance was not right in dismissing the plaintiff's suit, 1 submit 
that this has been decided Oy authority — see Gogon Manjt v. Kashishwary Debt 
(L L. E., 3 Cal., 498) and Oholam Mohanied v. Asmut Ah Khan (B. L. E.* 
Sup. VoL, 974 ; S.C., 10 W. E., P. B., 14). It is true that in all other suits in 
the mofussil, if a plaintiff has claimed a larger sum than is ultimately found to 
be really due to him, a decree is passed in his favour for such sum, and he also 
gets his costs for the amount decreed to him ; but that is because ordinary 
cases differ, as I have already observed, from the class of suits which includes, 
the case now before the Court ; and also because it is provided by s. 13 of Act 
X of 1859, that “ naj:yot who holds land without a written engagement shall 
be liable to pay any higher rent for such land than tlie rent payable for the 
previous years, unless a written notice Jias been served on such ryot in or before 
the month of Choit, specifying the rent to which he will be subject for the 
ensuing year." In the present case no notice \vas served on the defendant 
informing him that he would be required to pay [254] at the rate of Es. 15 
for the ensuing year. If any notice was in fact served upon him, it ^vas a 
notice that he would be required to pay at the rate of Es. 21-15 Had the 
olaim made upon him been for Rs. J5 only, perhaps he would not liave 
resisted it. Again, s. 9 of the same Act provides that ‘‘ the tender to any ryot 
of a pottah, stick as the ryot is entitled to receive, shall be held to entitle the 
person to ’whom the rent is payable to receive a kabiiliat from such ryot " 
The tender of such a pottah as the ryot zs entitled to receive, which in the 
present would be a pottah stating the rent reserved to be Rs. 15 per annum, 
appears therefore, to be a condition precedent to the right to demand a 
kabuliat , but no sucli tender was made before the institution of this suit. 

Mr. Sandel for the respondent. — By the general law of the, land all 
parties to disputes are entitled to refer any matters in dispute between them to 
arbitration , and there is nothing either m A'lt X of 1877 or m any otlier Act of 
the Legislature which makes the fact, that a suit under Act X of 1859 is 
pending between them sufficient to deprive them of this right. As to the 
second point, if the submission to arbitration bo ruled to have been a good 
submission, as it is submitted it is, then it follows tiiat both jiarties voluntarily 
agreed that the arbitrators should decide all matters in dispute between them 
in that suit The matters in dispute w^ore not merely what was the proper rent 
to be assessed on the land, the rent ol which the plaintiff claimed to eniianco, 
but every other matter of defence whicli the defendant might urge , and the 
last, but not the least in imjiortance, was, whether the plaintiff* was entitled to 
receive from the defendant a kabuliat for rent at the rate \vhich they should 
come to the conclusion was a lair rate, or w'hether his suit should be dismissed. 
The award therefore ought to be upheld. 

The Judgment of the Court (l^IiTTER and Maclean, JJ.) was delivered by 

llitter, J. — The plaintiff, who is tho respondent in this Court, brought this 
suit for a kabuliat against the defendant, appellant, in the Court of the Deputy 
Collector of Chatra, in the Manbhum District, on 3rd June 1878, and on 7th 
August following, both plaintiff* and defendant filed a joint petition • before 
[258] the Deputy Collector, stating that they liad agreed to refer the matters 
in dispute to certain arbitrators. 
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These arbitrators, accordingly, delivered their award on 8th November, 
And it was sent in to the Deputy Collector. He, however, rejected it, as he 
•considered that it was at variance with the decision in the case of Gogon Manji 
V. Kashtshwary Debt (I. L. E., 3 Cal., 498), as it awarded a lower rate of rent 
than was claimed m the plaint. He, therefore, dismissed the suit. The lower 
Appellate Court, howevei% after discussing the legality of a reference to arbitra- 
•tion in a suit under Act X of 1859 (as to which he decided that such a reference 
could he legally made), and, finding that there were no valid objections to the 
proceedings of the arbitrators, reversed the decree of the Deputy Collector, and 
passed a decree in terms of the award. 

In this Court it is contended that the reference to arbitration was null and 
void, as the chapter of the Civil l1*ocedure Code relating to reference to arbi- 
tration IS not applicable to suits under Act X of 1859. 

Tt is quite true that tliat part of the Civil Procedure Code does not apply, 
and the lower Appellate Court was in error in relying upon two cases reported 
in tlie N. W. P. Eeports as authorities. We have referred to those cases, and 
find that tiiey are based upon an Act (No. XIV of 1863), whicli was only 
applicable to the N W. P. 

But we think that, on other -grounds, we can uphold the decision of the 
lower Appellate Court. Irrespective of any Code of Procedure, persons are at 
liberty to refer any matter in dispute to arbitration, and any award made under 
such circumstance may be enforced by a suit brouglit for that purpose. It 
has also been held by this Court that parties, who have a suit pending in 
'Coiirii may submit the subject-matter of that suit to arbitration, see Thakoor 
Doss Rayy, Huriy Doss Roy (W. E., 1864, Mis. Eul., 21) , and the same lavv 
has been laid down in Bombay, see Hanvalahdas Kalliandas v Utamchand 
Mankchand (I. L E., 4 Bom., 1). We see no I’eason why this principle 
should not be applied to a suit in Court undei Act X of 1859. At any rate, if 
there was any [256 J irregularity in the reference to arbitration at the request 
of both the parties, w^e think, on the authority of Pima Bihee v. Khoda Baksh 
(22 W. K., 396) it is one which the respondent cannot be allowed to object to 
in appeal 

No valid giounds for setting aside the aw^ard of the arbitrators have been 
shown to us. We, theiefore, affirm the decree of the lower Appellate Court, 
and dismiss lIiis appeal with costs. 

Appeal dismissed. 

NOTES. 

[SVf' the leiirnod note of Mr Hukm Chand m lus Res judicata (1894) pi). 4G8-47S, undci 
^ the “ NoTi-eomphancc with procedure e^^sential for exercise of junsdietion mas be 

waived ”J 
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[80«l. 286] 

FULL BENCH. 

The 21at June, 1880. 

Peesbnt : 

Sir Bichard Garth, Kt., Chief Justice, Mr. Justice Jackson, 

Mr. .Justice Morris, Mr. Justice Mitter, and Mr. Justice Tottenham. 


Uma Sunker Moitro Plaintiff 

versus , 

Kali Komul Mo;nimdar and others Defendants."' 


Hindu Lmr^Tnlierita'nce — Adoption — Succession of adopted son to relatives 
of adoptive mother. 

According to Hindu law, an adoptive son takes by inheritance from the relatives of his 
adoptive mother in the same way as a legitimate son. 

Morun Debeahy. Bejoy Krishto OossameeL'i^. B., Sp. No. , li^l) and Chinnaiama 
Krishm Ayyar v. Minatchi Ammal (7 Mad. H. 0. R , ‘245) overruled. 

This was a suit brought to recover possession of certain property, which, 
tlie plaintiff contended, devolved on him as the adopted son of one Hurosoon- 
doree Debee, the property having previously belonged to her father, and after 
his death to her brother. The defendants denied the authority to adopt, and 
contended that an adopted son could not succeed to the property of his adoptive 
mother’s father and brother. 

The Subordinate Judge found the adoption to be valid, [287] but decided 
that the plaintiff, under the Hindu law, could not inherit the property of his 
adoptive mother’s relatives, and dismissed the plaintiff’s suit. 

The plaintiff then appealed to the Additional Judge, who, for different 
reasons from those given by the Subordinate Judge as to the question of adop- 
tion, but agreeing with him as to the inability of the plaintiff to inherit the 
property, dismissed the appeal. 

The plaintiff appealed to the High Court. 

At the hearing, the learned Judges (Morris and Prinsep, J J.) referred 
the question of the plaintiff’s right to inherit to a Full Bench, with the 
following remarks: — 

“The plaintiff sues to recover certain property by right of inheritance, he 
being the adopted son of the sister of the deceased Mokund Nath Mozumdar. 

“ It is contended under the authority of the case of Morun Moee Debdah 
V. Bejoy Krtshto Oossamee (W. E., Sp. No. 121) that the plaintiff has no right 
of inheritance in the family of his adoptive mother. The judgment in that case 
was delivered by Shumbhu Nath Pundit, J., and was concurred in by 
Levinge and Egberts, JJ. 

• 

“ On the other hand, we are referred to the case oVPiMdo Kumaree Dehee v. 
Jtiggut Kishore Acharjee (I. L. E., 5 Cal., 615), and also to an unreported case, 

* Reference to Full Bench made by Mr. Justice MOBBIS and Mr. Justice PBINSEP, dated 
tl^ 1st April 1880, in appeal from Appellate Decree, No. 1248 of 1878, against the decree of 
J.R. Hallett, Esq., Officiating Additional Judge of Rajshahye, dated the 31st May 1878, affirm- 
ing the decree of Baboo Nando Goomar Bose Roy Bahadur, Second Subordinate Judge of 
that district, dated the 20th December 1877. 


o CAIi.— 24 
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Special Appeal No* 1414 of 1878. In the first of these cases, Mitteb, J. con- 
sidered it unnecessary, and declined to consider, whether an adopted son does or 
does not succeed to the relatives of the adoptive mother. But JACKSON and Mc- 
Donell, JJ., expressed their opinion, that, ' according to the interpretation of 
the Hindu law prevailing in Bengal, an adopted son takes by inheritance from 
the relatives on the maternal side of his father by adoption, in the same manner 
as a son begotten would take.' And in the latter case, the same two learned 
Judges laid down the proposition broadly, that *the adopted son succeeds in all 
respects as the natural born son does, both on the maternal and paternal sides.' 

** We think, therefore, that this question, — whether an adopted son takes 
by inheritance from the relatives of his adoptive mother — should be referred for 
the decision of a Full Bench. [258] Not only are the judgments of this 
Court in conflict on the point, but the subject is one of great importance to the 
Hindu community.” 

Baboo Sreenath Dass (with him Baboo Mohiny Mohun Boy and Baboo 
Gunidas Banerjee) for the appellant. — Can the adopted son of the sister of the 
deceased present funeral oblations to the deceased ? If an adopted son is a 
sapinda, then he would be entitled to inherit. Section 3, paras. 16 & 17 of the 
Dattaka Chandrika lays down, that the adopted son presents oblations only to 
the ancestor of his adoptive mother My contention is, that the son is the heir 
of the adoptive mother’s relatives — Sutherland’s Synopsis, head 4, p. 219. As to 
the status of an adopted son, see Sec. 1, v. 3, Dattaka Chandrika, and Sec. 5, 
V. 24. The adopted son takes the whole estate of brothers and other kinsmen if 
no natural son exists; see also Sec. 3, vv. 25 & 27. As to right of a sister’s adopted 
son to inherit, see 2 Macnaghten's Hindu law, p. 88. Gnnga Mya v. Kishen 
Ktshore Chowdhry (3 Sel. Bep., 128) decides, that an adopted son is not entitled 
to succeed to the estate of his adoptive mother ; but see the remarks on this 
case made in 1 Macnaghten, 78. The case of Gunga Persad Boy v. Brines- 
suree Ohotvdhratn (S. D. A., 1859, p. 1091) is a convene case to the present, 
deciding that the relatives of the adoptive mother succeed to the estate of the 
adopted son, Tara Mohan Bhuttacharjee v. Krtpa Moyee Dehia (9 W. E., 423) 
decides that an adopted son succeeds lineally and collaterally. The other side 
will rely on Chap. X of the Dayabhaga, s. 8, and say, that if a person does 
not come within the first six classes as there laid down, he can only succeed 
to the estate of his father. In Puddo Ktmmree Debee v. Juggut Kishore Acharjee 
(I. Ti. E., 5 Cal., 615) it was held, that an adopted son falls within the first 
six classes mentioned in Chap. X. Chinnarama Kristna Ayyar v. Minatchi 
Ammal (7 Mad. H. C. B., 245) refers to the right of an adopted son to succeed 
to the estate of the relatives of the adoptive mother ; and follows the case of 
Morun Moee Debcah v. Bejoy Krishto Gossaniee (W. B., Sp. No., 121). The case 
of [ 289 ] Sham Kuar v. Gaya Din (I. L. B., 1 All., 255) decides the point I am 
arguing for in my favour. According to Menu an adopted son is included in 
the first six classes, and that being so, whatever right a natural son has, the 
adopted son also has. As to succession of an adopted son ex parte matemd, 
see Mayne’s Hindu Law, 136-144. 

Baboo Mohiny, Mohun Boy on the same side. — Section 6, vv. 60 to 56 of 
the Dattaka Chandrika lays down that the rule regarding the paternal is equally 
applicable to the maternal grandsire of an adopted son, The adopted son 
succeeds to the estate of a sapandia kinsman, and if he is a sapinda^ we are 
entitled to succeed. ^ 

Baboo Gopal Lall Mitter (with him Baboo Hem Vhunder Benarjee and 
Baboo Gopai Ckund^ Sircar) for the respondents. — The highest position given 
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to an adopted son is that given in the Mitakshara, Chap. IX, v. 158 : — 
Although an adopted son may form one of the first six classes enumerated in 
Menu, yet he is not to have the same advantages as a natural son/* In 
Ohap. IX, vv. 185-187, cognates are not mentioned. All the persons mentioned 
are members of the same family — Mitak8hara,Chap. XI, s. 1, p. 14. [Garth, O.J. 
— What is there to show that the principle of the text you have just read does 
not apply to an adopted son?] He is not a blood relation. Chapter XI, s. 6 
of the Dayabhaga treats of blood relations, and paras. 27 and 28 go to show 
that a father's daughter’s son .cannot mean father’s daughter’s adopted son. 
Mitakshara, Chap. II, s. 11, p. 9; Mayne on Hindu Law and Usage, p. 135 ; 
Dayabagha, Chap. X, pp. 7 & 8 ; and 1 Strange, p. 95, were also referred to. 

The following Jud^nients were delivered by the Full Bench : — 

Hitter, J. — I think that the question referred to us should be answered 
in the affirmative. An adopted son, according to Hindu law, takes by inheri- 
tance from the relatives bf his adoptive mother in the same way as a legiti- 
mate son. 

According to Hindu law, an adopted son occupies the same position, and 
has the same rights and privileges in the [ 260 ] family of the adopter as the 
legitimate son, except in a few specified instances, which have been clearly and 
carefully noted and defined by writers on the subject of adoption. The theory 
of adoption depends upon the principle of a complete severance of the child 
adopted from the family in which he is born, both in respect to the paternal 
and the maternal line, and his complete substitution into the adopter’s family, 
as if he were born in it. 

Nanda Pandita, In the Dattaka Mimansa, Sec. VI^ paras. 50, 51 and 52, 
after laying down that the ancestors of the adoptive mother are the maternal 
ancestors of the adopted son, on the authority of certain Eishis mentioned 
therein, in para. 53, supports that opinion thus upon general grounds 
And this even is proper. The adopted son, as substitute for the legitimate 
son, being the agent of rites performed by a legitimate son, it follows that he 
is the performer of funeral repasts, the objects of which are the manes in 
honour of whom a legitimate son perfomis such repast. For without difference 
relation to the father and the other sires of the adopter obtains.” The 
original of this passage is more clear upon this point. A more faithful trans- 
lation of it would be as follows : — “ For without difference relation to the 
father’s family, &c., obtains.” The author here, quite irrespective of the chapter 
and verse of the Bishis whom he quotes in paras. 51 and 52, supports his 
position on general grounds, and says, that there is no difference between an 
adopted son and a legitimate son in respect of his relationship to his adoptive 
“ father’s family, &c.,” which words, evidently, according to the author, indi- 
cate his (the adopted son’s) relationship to the ancestors of the adoptive mother. 

The cases in which there is a difference are all accurately defined/ both in 
the Dattaka Chandrika and the Dattaka Mimansa. It would not have been 
necessary to define accurately the points of difference, if in all other respects 
the position of an adopted son had not been exactly similar to that of a legiti- 
mate son. * 

Apart from the general ground, there is a clear and express text 
in the Dattaka Mimansa, which is cited below, [ 261 J showing that a child, 
after adoption, is not only completely severed from his own father’s family, 
but also from bis own maternal grandfather’s family ; and that he, by sub- 
stitution, becomes connected with his adoptive father and mother’s family, as if 
they were his natural parents : *'The forefathers of the adoptive mother only 
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are also the maternal ^andsires of sons given, and the rest, for the rule 
regarding the naternal is equally applicable to the maternal grandsires (of 
adopted sons)’' — Dattaka Mimansa, Sec. VI, page 50. 

This case is governed by the authorities of the Bengal school, and it is 
now settled that the law of inheritance in this school is based substantially 
upon the theory of spiritual benefits — see the Full Bench case of Guru Gobtnd 
Shaha Mandal v. Anaml LaL Ghose Moznmdar (5 B. L. E., 16). 

There is abundant authority, both in the Dattaka Chandrika and the 
Dattaka Mimansa, to establish that an adopted son confers on the father of 
the adoptive mother the same spiritual benefit which a legitimate son does. 
Speaking of the Parvaiia rite (the rite which is chiefly taken into consideration 
on the question of spiritual benefit), the author of tlie Dattaka Chandrika, in 
para. 17, Sec. ill, says : — “ But the absolutely adopted son presents oblations 
to the father and the other ancestors of his adoptive mother only.” 

On this subject the author of the Dattaka Mimansa says : — “ As for what 
is said by Hemadri, that the piecept enjoining the performance of a funeral 
repast, in honour of the maternal grandfather, refers to the natural maternal 
grandfatlier ; that is inaccurate, for it is at variance with the passage — * of him 
who has given away his son, the obsequies fail.* Nor is the capacity of the 
maternal grandsires as givers wanting, for by reason of their aflording their 
assent to the gift (as appears from this passage, having ‘ convened his kindred, 
&c.’) they also are parties to the same. Besides, by this passage — ‘ the funeral 
cake follows the family and estate -the family and estate are declared to be 
the cause of performing the funeral repast , and the estate of the maternal 
grandfather also, like that of the father, lapses [ 262 j from the son given. 
His incapacity to perform a funeral repast in honour of his original maternal 
grandfather is properly declared ” — Dattaka Mimansa, Sec. VI, p. 51. 
“ Accordingly Hemadri himself, from not being satisfied with that (just 
stated), has advanced the other position. ‘ In the same manner, as for the 
secondary father, a funeral repast must be performed in honour of the secondary 
maternal grandfather, and the rest’ ” — Dattaka Mimansa, Sec. VI, para. 52. 

It is, therefore, clear that the adopted son confers the same spiritual benefit 
upon the relatives of his adoptive mother as a legitimate son does, and that 
he is cut off from the inheritance of the relatives of his original mother. That 
being so, it would accord with the dictates of natural justice, as well as with 
the principles upon which the law of inheritance in the Bengal school is based, 
to hold, that an adopted son succeeds to the property of the relatives of his 
adoptive mother in the same way as a legitimate son. 

In para. 51, Sec. VI of the Dattaka Mimansa quoted above, Nanda 
Pandita, citing the text of Menu — * the funeral cake follows the family 
and estate,” says, — ‘ that the family and estate are declared to be the 
cause of performing the funeral repast ”; and he argues from it “ that 
the estate of the maternal grandfather also, like that of the father, 
lapses from the son given.” Exactly the same process of reasoning leads to the 
conclusion that the, adojited son, losing hisVight of inheritance in the family 
of his original father and maternal grandfather, acquires similar rights in the 
family of his adoptive father and maternal grandfatlier, because the family 
estate .is declared to be the cause of performing the funeral repast. The 
adopted son is, as shown above, bound to perform the funeral repast in honour 
of the manes of his adoptive mother’s ancestors. Therefore, the cause of this 
obligation, viz., the right to inherit their estate, must follow. 
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In the Dattaka Chandrika, the right of the adopted son to take by 
inheritance from the relatives of his adoptive mother is declared in clear 
words. After referring to certain contradictory texts of the ancient Bishis 
upon this subject, the author proceeds to reconcile them thus : — 

[ 268 ] “ In the same manner the doctrine of one holy saint, that the son 
given is an heir to kinsmen, and that of another, that he is not such heir, ai’e 
to be reconciled by referring to the distinction of his being endued with good 
qualities or otherwise. By reason of succeeding to the estate of saptnda kins- 
men, as well as to that of tJie father, he is (argued by the one to be) heir to 
kinsmen : and on account of the particle ‘ only ’ in the phrase ‘ of the father 
only * (occurring in tlie passage subjoined) from inheriting merely of the father, 
he is (argued by the other not to be) such heir. Of these the first six are heirs 
to kinsmen : the other six of the father only ’’ — Dattaka Chandrika, Sec. V, 
para. 22. ** And thus (the objection of) variation from tlie son given being 

enumerated higher'*-and lower in the order of inheritance, and so forth by 
different holy saints respectively, is obviated by the distinction as to his 
qualities, good and bad ” — Ibid para. 23. “ Therefore by the same relationship 

of brother and so foi^th, in virtue of which the real legitimate son would succeed 
to the estate of a brother or other kinsmen, where such son may not exist, 
(the adopted son) takes the whole estate even " — Ibid, para. 24. The 
words “ other kinsmen ” in para. 24 clearly indicate sapinda kinsmen, 
because in para. 22 the author expressly says, that, “ by reason of succeeding 
td the estate of sapiuda kinsmen, as well as to that of the father, he is (argued 
by the one to be) heir to kinsmen." 

Now, if the brotlier of the adoptive mother be a saptnda kinsman of the 
adopted son, then there cannot be any doubt that, according to this express 
authority, the latter inherits to the estate of the former. 

According to the author of the Dayabhaga, the leading authority in the 
Bengal school, there cannot be any doubt that a maternal uncle is a saptnda of 
his sister’s son. This is clearly laid down in para. 19, Sec. VI of Chap. XI of 
the Dayabhaga. The translation of this passage, as made by Mr. Colebrooke, 
with great deference to him, seems to be strictly accurat<5. The correct rendering 
of this passage is as follows : — “Theiefore a kinsman, whether sprung from the 
family (of the deceased), though of different male descent, as his own 
daughter’s son or his father’s daughter’s son, or sprung from a [ 264 ] different 
family, as his maternal uncle or the like, being allied by a common funeral 
cako Ipind) on account of their presenting offerings to three ancestors in the 
paternal and the maternal family of the deceased owner, is a saptnda, ’’ 

Therefore, as a legitimate son, being a saptnda of his maternal uncle, takes 
by inheritance from the latter, so does an adopted son inherit the estate of his 
maternal uncle by adoption, under the express words of para. 24 cited above. 

But it has been contended on behalf of the respondent, that though the 
author of the Dayabhaga has, by an extension of the definition of the word 
sapinda, included in that class persons sprung from a different family and 
connected by a common jnnd, yet, according to its ordinaiy signification, as under- 
stood by the majority of the Hindu lawyeis, it is limited to agnates or persons 
connected with the deceased through an unbroken line of male descent. It is 
true that many Hindu lawyers use the word sapinda in this restricted sense, 
and it seems to me that the whole strengtli of the case on behalf of the 
respondent lies in this contention. We have, therefore, to determine in what 
sense the word sapinda is used both in the Dattaka Chandrika as well as in the 
Dattaka Mimansa. 
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In Sec. I, para. 1, the author of the Dattaka Chandrika, after laying dovvn, 
on the authority of Sanuka, **that the adoption of a son by any Brahmin must 
be made from among saptndas” says in para. 11, ** that, by the use of 
the word sapinda in its general sense, it is meant from such, both of the 
same or different family.” Similarly, in the Dattaka Mimansa (Sec. XI, para. 3) 
the same text of Sanuka being cited, the following observation is made : — ^‘From 
amongst sapindas” that is, amongst such kinsmen extending to the seventh 
degree inclusive ; and the term being used in its general sense, it follows — from 
among such kinsmen belonging to the same or a different general family ( gotra ) — 
Dattaka Mimansa, Sec. XI, para. 3. 

These passages leave no room for doubt that both the Dattaka Chandrika 
and the Dattaka Mimansa held that, according to the general sense of the term 
saptnda, it would include both agnates and cognates related by a common 
oblation. 

[ 265 ] It is clear, therefore, that, according to the authority of both these 
treatises on the la^w of adoption, which treatises have been always accepted 
throughout India as conclusive on questions relating to it, an adopted son takes 
by inheritance from the relatives of his adoptive mother. 

The learned pleaders on behalf of the respondent relied upon the 
authority of the Dayabhaga, and on a certain gloss of Kulluka Bhatta on a 
particular passage of Menu, defining the rights of an adopted son. Exactly 
the same contention was raised before a Division Bench of this Court in the 
case of Puddo Kumaree Debee v. Juggut Ktshore Acharjee (I. L. R., 5 Cal., 615), 
where a somewhat similar question was under consideration. In my judgment 
in that case T have fully given my reasons for overruling it. It is, therefore, 
unnecessary here to repeat the same grounds. 

Therefore it is clear to me, that, upon the original works on Hindu Law, 
the weight of authority preponderates m favour of the contention that an adopted 
son succeeds to the estate of the relatives of the adoptive mother in the same 
way as a legitimate son. 

Of the European text-writers, the opinion of Sir T. Strange and 
Mr. Sutherland are in favour of the adopted son’s right. In Macnagh ten’s Hindu 
Law, page 78, Vol. I, the contrary view is expressed on the authority of the 
case of Gunga My a v Ktshen Ktshore Chowdhry (3 Sel. Rep., 128). But this 
decision, as I shall presently show, is not any authority upon the point under 
consideration. 

There are very few decided cases bearing upon the question referred to us. 
The earliest case upon the subject is to be found in Macnaghten’s Hindu Law, 
Vol. II, page 88. The decision there was in favour of the right of the adopted 
son. In a footnote to that case, Mr. Macnaghten apparently approved of tlie 
Pundit’s opinion upon which the decision was based. 

The case of Gunga Mya v. Kishen Ktshore Chowdhry (3 Sel. Rep., 128), 
upon which the opinion of Mr. Macnaghten referred to above is based, is, as 
already stated, not a decision in point. There one of two brothers died^ leaving 
him surviving a widow and a daughter. In respect of his share the daughter, 
after the death [ 266 ] of the widow, sued the surviving brother, who set up a 
gift made by the widow in accordance with an alleged direction left by the 
deceased. The daughter also alleged (most unnecessarily for the purposes of 
that c%se), that she had received from her husband authority to adopt, which 
she had not till then exercised. One of the questions referred to the Pundit 
was, whether, after the death of the daughter, her adopted son, should she 
leave one, would succeed to the property of her father. The Pundit answered 
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this question in the negative. But as, it did not actually arise in that case, 
and as the right of the daughter to succeed to her father's estate was unques- 
tionable, the Court, on finding alleged gift not established, passed a decree in 
her favour without expressing any opinion on the question of the adopted son's 
right. Mr. Macnaghten was, therefore, mistaken in supposing that this case 
decided that an adopted son cannot succeed to the estate of his adoptive 
mother's relatives. 

In Gunga Pershad Eoyw Brijessvree Chowdhratn (S. D. A., 1859, p. 1091) 
the converse of the case before us arose. The question in that case was, whether 
the brother's son of the adoptive mother could succeed to the property left by 
his father's sister’s adopted son. Upon the Pundit's opinion taken in that case, 
it was decided that he could. The case of Gnnga Mya (3 Sel. Eep., 128) 
seems to have been cited, but it was considered to be not in point. 

Then comes the case of Morun Moee Debeah v. Bejoy Krishto Gossamee 
(W. R., Sp. No., 121), upon which the respondent’s pleaders strongly rely. 
There the very question, referred to us distinctly arose, and was decided 
against the right of the adopted son. The texts of the Dattaka Chandrika and 
the Dattaka Mimansa, extracted above, were not cited. The learned Judges 
were of opinion that the case of Gunga Pershad Boy (S. D. A., 1869, p. 1091) 
was not in point, and based their decisions mainly upon the authority of Gunga 
Mya V. Ktshen Ktshore Chowdhry (3 Sel. Rep., 128). This latter decision, as 
already shown, is not an authority upon the point, and it seems to me that 
although, in Gunga Pershad Boy v. Brtjessuree ChoW‘l,261'}dhram (S. D.A., 
1859 p. 1091), the converse question arose, that cB^&e virtually decided the point 
now under our consideration. If A is established to be the maternal grand- 
father of Bf it follows as a matter of course that B is related to A as his 
daughter’s son. The case of Gunga Pershad Boy v. Brijessuree Chowdhratn 
(8. D. A., 1859i p. 1091) in eff ect established that an adopted son is related to the 
relatives of his adoptive mother as a son actually born of her. If the relation- 
ship is established, the rights and privileges which the law of inheritance 
attaches to it follow as a matter of course. The learned Judges in the case of 
Morun Moee Debeah v, Bejoy Krishto Gossaviee (W. R., 8. P. No., 121), (I say with 
due deference to their opinion), were wrong, both in relying upon Gunga Mya v, 
Ktshen Kishore Chowdhry (3 Sel. R. E. P., 128) in support of their decision, as 
well as in distinguishing the case of Gunga Pershad Boy v. Bnjessuree Chow- 
dhrain (8. D. A., 1859, p. 1091) from the one under their consideration. The 
Madras High Court, in the case of Chmnarama Kristna Ayyar v. Minatchi 
Ammal (7 Mad. H. 0. R., 245) followed the ruling in Morun Moee Debeah v. 
Bejoy Krishto Gossamee (W. R., Sp. No. 121), although the learned Judges 
who decided that case were of opinion that that ruling was opposed to the law 
as laid down in the Dattaka Mimansa. On the other hand, a Full Bench of 
the Allahabad High Court, in the recent case of Sham Kuar v. Gaya Din 
(I. L. R., 1 AIL, 255), refused to follow it, and laid down the law in favour of 
the ^opted son’s rights. These are all the cases upon the point referred to us, 
and it seems to me that the weight of authority preponderates in favour of the 
proposition that an adopted son, according to the true interpretation of the 
Hindu Law prevailing in Bengal, takes by inheritance from the relatives of his 
adoptive mother. 

• 

The judgments of the lower Courts will, therefore, be reversed, and the 
plaintiff will be entitled to the share which he claims in the property mentioned 
in the plaint, wdth costs in all the Courts. 
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Oavth, C.J. — I think that the weight of authority is strongly in favouf of 
the views expressed by my brother, Mittbb, in his [268J learned and 
exhaustive judgment ; and I have great satisfaction in answering the question 
referi'ed to us in conformity with what appears to me the manifest justice of 
the case. 

JSiCkBon, Morris, and Tottenham, J J*— We concur. 

NOTES. 

[This case was affirmed by the Privy Council in (1983) 10 Cal. 282 P. C.a=10 I. A. 138= 
13 C. L. B. 379. See the notes to that case in our “ Law Beports ” Beprints.] 
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Where a claim is made under an alleged mortg<ige against a bond fide purchaser for 
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Jaoksoili J. —In this case I have the misfortune to differ in opinion from 
my learned colleague, and as the difference relates to a point of law, the appeal 
will have to be referred, under s. 575 of the Code of Civil Procedure, to one or 
more of the other Judges qf the Court. My view of the case is this : The plain- 
tiff, who is described as peshakar, which, I take it, means a woman of ill-fame, 
sues to recover the sum of Rs. 625 as principal, and Rs. 406-10 annas as 
interest, amounting in all to Rs. 1,031-10 annas, by the sale — firstly, of 
certain property which she alleges to have been mortgaged to her in a registered 
instrument by the defendant Hur Soonduri as collateral security, and which 
property has since been conveyed by Hur Soonduri to the other defendant 
Budhanuddi Chowdhry, who appears to be in possession of the same. 

Hur Soonduri, the alleged borrower and mortgagor, put in no written 
statement, but she was examined as a witness in the cause on the plaintiff’s 
side. 

The plaintiff put in the instrument of mortgage, which purported to have 
been executed on the part of Hur Soonduri by one Nobin Chunder, who is 
admitted to be her son, and who appears to have acted under a general power 
of attorney on her behalf. The mortgage-bond was registered, and it recites 
the payment of the advance of Rs. 625 in full. 

Hur Soonduri fully acknowledged, when examined as a witness, the 
payment of the money, and swore that she had mortgaged the property to the 
plaintiff. Nobin Chunder appears to have been cited both by the plaintiff and 
the defendant as a witness , at all events a summons oh the side of the defend- 
ant was shown to us, and appears to have been served, and it is also shown 
that the plaintiff applied for and obtained from the Court an order for the 
prosecution of Nobin on account of his failure to attend upon summons. 

It may be taken as admitted that the second defendant did [270] receive 
a conveyance of this property as from Hur Soonduri, and that conveyance, it 
appears, was also executed by the same Nobin Chunder, who likewise received 
the money. 

In the written statement, which was put in by the Chowdhry defendant, 
he broadly asserted that the plaintiff ’s claim was wholly false, and that the 
bond upon which she relied was collusive and fraudulent ; that there had been 
no payment or receipt of money under the bond, and that Nobin Chunder had 
got the bond executed beforehand for fraudulent purposes. He then set out 
the fact of his own purchase, and recited certain other mortgages previously 
made by Hur Soonduri, which debts, he said, had been paid off with the money 
taken from him. He urged that he had no notice of the alleged mortgage , that 
he had purchased the property in consequence of its being situated near his 
own house, and for that reason had paid a higher price than the market-value 
for it ; and in conclusion he made certain allegations regarding an intrigue 
between Hur Soonduri’s son, Nobin, and a person called Soudaminee, whose 
mother, he said, the plaintiff was. 

I observe with great regret^ regard being had to the circumstances of the 
case, that the Subordinate Judge should have permitted tlva written statement, 
containing most important allegations, and in the last paragraph containing 
statements of a scandalous nature, to be filed by the defendant under the veri- 
fication of the mokhtear ; and this fact becomes the more significant, when we 
Bee that this defendant in the sequel has abstained from coming into the 
witness box and giving an account of the facts within his knowledge relating to 
the purchase of this property. 
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The defendant does not say that the intrigue betw^n Nobin and Souda- 
minee commenced before, or that his knowledge of that intrigue was subsequent 
to his purchase through Nobin’s agency. 

Now, at the trial of this case, it seems that the plaintiff swore to the 
execution of this instrument and to the advance of Bs. 625. The defendant, Hur 
Soonduri, also deposed to the like effect, and the witnesses, three in number, 
speak to the execution of the bond and the passing of consideration. 

[271] It seems to me clear on general principles, and on the authority of 
the judgment of the Privy Council in Chotvdry Deby Persad v. Chotvdry Doiv- 
tut Sing (3 Moore’s I. A., 347), and with reference to the case of Badhanath 
Banerjee v. Jodoonath Singh (7 W. B., 441), decided by Mr. Justice Markby 
and myself, that, under such circumstances, the plaintiff having put in a duly 
executed and registered mortgage-deed, containing a recital of payment, having 
also sworn herself to the payment of the money — and her testimony I do not 
find has been anywhere discredited — it lay upon the defendant, who pleaded 
that the mortgage was maid fide^ to prove such tnald Jides. The Subordinate 
Judge appears to have disbelieved Hur Soonduri for some reason or other. He 
appears also to have given little credit to the witnesses who gave^ formal proof 
of the execution of the mortgage-deed and the passing of the consideration, but 
he says nothing of the testimony of the plaintiff herself. He remarks upon the 
absence of Nobin Chunder; but, on the authority of the cases to which I have 
referred, he considers, as I do, that it lay upon the defendant to give proof of 
the mala Jides asserted, and he therefore felt liimself bound to give judgment 
for the plaintiff. 

The District Judge on appeal took the opposite view. His judgment is not 
very clear ; but he says : The question then to decide is whether on such 

evidence ” (having previously spoken of the evidence) “ it can be held that the 
bond was genuine, or that any consideration passed between the parties. I 
think it is impossible to uphold the genuineness of the bond.” Now, the 
genuineness of the bond was not really in issue. “ Even the lower Court,” 
he goes on, “ only finds on the first issue for plaintiff, relying on the rulings 
of the High Court and the Privy Council, but I do not think this ruling can 
be so interpreted. Such admissions and such recitals are only evidence when 
they are believed to be good. But when, as in the present instance, the lower 
Court discredits Hur Soonduri’s evidence in toto, it is difficult to see how he 
can accept that evidence as proving the bond. 1 hold then that, on the 
Subordinate Judge’s own argument, plaintiff’s ce,se cannot stand on the bond 
or on the plea of consideration having passed.” 

[272] Now, in order to examine how far that judgment is correct, 1 wish 
to consider what the plaintiff in this case could have done. The parties to the 
transaction are herself and Hur Soonduri. She has sworn that she had paid 
the money, and she has not been discredited. Hur Soonduri has also sworn to 
the like effect ; but both the Judges appear to consider that she cannot be 
believed. But, in the first place, Hur Soonduri was a really superfluous witness, 
and in the next place, it is clear that the j)erson with whom the transaction 
actually occurred was Nobin Chunder. The plaintiff does all she can to secure 
Nobin’s evidence, but Nobin refuses to appear. It is clear there was no affirm- 
ative case on the other side on which the Courts below could rely, because the 
onl:^ witness referred to on the side of the defendant, in the judgment of the 
Court below, by name, is Badhanath Chukerbutty, and he, I find, is unable on 
oath to deny the bona ddes of the disputed bond. There is nothing therefore to 
displace the affirmative evidence given on the side of the plaintiff, and as I have 
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already said the plaintiff herself gave her oath, and neither of the donrts says that 
oath is false* In that state of the case it seems to me there was no ground, no 
judicial basis, on which the Courts below could refuse the plaintiff a verdict. Of 
course, if a particular fact is in issue, and evidence is given on one side in the 
affirmative, and on the other side in the negative, it is open to the Court of first 
instance, and also to the Court of appeal, to accept the one version or the 
other ; but here the evidence is all on one side, and where, as held by the 
Judicial Committee of the Privy Council, there is prima facie proof of the 
fact contained in the recital in the instrument, it appears to me that the 
Courts below are not justified, and the lower Appellate Court in this case was 
not warranted in throwing out the case of the plaintiff merely upon grounds 
of suspicion. Let us assume for a moment that the plaintiff’s case was true. 
She has started it by her own oath. She then calls her vendor, Hur Soonduri, 
Hur Soonduri’s interest is gone. Be it the plaintiff, or be it the other defendant, 
who has acquired it, Ilur Soonduri has none. Either she herself or her son is 
clearly tainted with a fraud, and under these circumstances she gives evidence in 
support of the plaintiff’s case, but in such a manner that the Courts below refuse 

[273] to believe in its truth. Is the plaintiff to be affected by this ? Is the 
plaintiff’s true case to be thrown out because of the misconduct of Hur 
Soonduri or of her son ? It seems to me, it clearly cannot. But if the plain- 
tiff’s case is untrue, it must be shown to be untrue by positive evidence on the 
side of.theTdefendant. It starts with apnmd/ac^eproof. There is the solemnly 
registered bond which contains the recital, and on that recital the plaintiff is 
entitled to rely. In addition to that she has given a quantity of other evidence 
and it would be extremely unjust, it seems to me, to throw out her case because 
of a taint in the evidence coming from the side of her vendor, who is undoubt- 
edly affected in one direction or the other by fraud. I think, therefore, that, 
under the circumstances of this case, the lower Appellate Court had no judicial 
ground for reversing the judgment of the Court below, that judgment being 
given in accordance with the evidence, and in accordance with the authority of 
previous decisions. 

I understand the difference between me and my brother McDONELL to refer 
merely to the powers of this Court in second appeal, his view being that the 
question here is a mere question of fact, with which we are not capable of 
dealing ; but it appears to me that this is a definite question of law, which may 
be thus concisely stated : 

The plaintiff having, in the circumstances stated, given not merely primd 
facie but substantial proof of the advance of which the receipt is acknowledged 
on the regiB]tered instrument of mortgage, and defendant having impugned that 
instrument on the ground of fraud, which he does not prove, was the lower 
Appellate Court at liberty to dispose of plaintiff’s suit on the ground that she 
had not completely made out the bona fides of her own mortgage ? 

MoDonell, J. — 1 regret to have to differ from my learned colleague, but 
I think in special appeal we cannot interfere with the lower Appellate Court. 
In this case undeniably the bond had been executed and registered, and 
if the plaintiff had left the case* there, the onus, under jbhe rulings cited by 
my learned brother, would have been on the defendant to prove the mala 

[274] fides of the bond. But the plaintiff was not satisfied to stop here. 
Besides showing that the bond had been executed, she adduced witnesses to 
prove the bond. These witnesses the Judge, for reasons given in his judgment, 
disbelieves ; and can we say that he should have believed those witnesses, or 
that he has committed an error in law in disbelieving them, without 
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ourselves reading and weighing the evidence, which we have no right to do in 
special appeal, more especially as it has not been shown that the lower Api^l- 
late Court has misread or misinterpreted the evidence in any way. In this 
view, I think that the plaintiff is not entitled to a decree, and I should there- 
fore dismiss the pppeal with costs. 

Garth, C. J. — The learned Judges of the Division Bench (Mr. Justice 
Jackson and Mr. Justice McDonell) having differed in opinion upon a point 
of law, it has become my duty as a third Judge (under s. 575 of the Civil 
Procedure Code) to decide this case. 

The pleaders ombothcsides have been asked whether they wished to argue 
it again ; but as they have declined to do so I proceed to decide the question from 
the paper-book with the advantage of having before me the judgments of my 
learned brothers. 

The plaintiff’ appears to be a woman of ill-fame, and she sues to enforce a 
registered mortgage-bond against the property in question, which was given to 
her, as she alleges, by the defendant No. 1, on the 14th of Jeit 1282 B. 8. 
(27th ot May 1875). The sum said to have been the consideration for ohis 
bond was rupees 625, and the principle and interest due upon it amounted, 
when the suit was brought, to rupees 1,031-10. 

The defendant No. 1 has put in no written statement, but has given 
evidence in the plaintiff‘’s favour. The defendant No. 2 is the real defendant in 
the suit, having purchased the property from the defendant No. 1 under a 
kobala, dated the 7th of Bhadro 1283 B. S. (22nd August 1876), for a sum of 
rupees 4,300. 

No attempt was made in the Courts below to contest che validity of the 
purchase by the defendant No. 2 There is no [275] doubt of his haviij^g 
honestly bought the property, and given a fuU price for it. The real and only 
question was, whether the mortgage to the plaintiff was a bond fide transaction, 
and valid as against the defendant No. 2. 

The 1st issue was framed to raise this question, viz , — Is the bond in dispute 
a bona fide engagement or is it fraudulent ? 

The way in which this question has been dealt with in the Court below, 
and the way in which it ought to be dealt with as a matter of law, has formed 
the main ground of the difference of opinion between the Court below and 
the two learned Judges of this Court. 

The Court of first instance found that the bond was duly executed and 
registered ; and the bond itself contained a recital, that the consideration -money 
was duly paid. The Subordinate Judge appears to have considered, not only that 
there were circumstances which induced a grave suspicion as to the bona fides 
of the bond, but he mentions several facts, which, as it seems to me, ought to 
have weighed very strongly upon the mind of any reasonable man in deciding 
whether the transaction vs'as a real and honest one. 

One of these is, that Nobin, the son of tjpie defendant No. 1, who is said 
to have acted for hea under a power of attorney in the execution of the bond 
and carrying out the transaction, was not called as a witness. His absence 
was certainly a very pregnant circumstance. He had not only acted for his 
mother* in this and other matters of business, but he also notably acted for her 
in effecting the sale to the defendant No. 2. At the time of that sale a list 
of the mortgages upon this very property was given by Nobin to the defendant 
No. 2, in which the mortgage in question did npt appear. Nobin, therefore, 



BOtoHAiinjBDI io. [iSSd] I. tu *• * W* 

when the honesty of the transaction was called in question, was an all-impor- 
tant witness. If the money was really paid, he was the person who received 
it. If the transaction was hoiia fide, he could have proved it to be so ; and he 
was probably the only person who could and should have explained the fact 
that the mortgage in question was not entered in the list of mortgages given to 
the defendant No. 2. 

Moreover, the Subordinate Judge finds that Nobin was a lover [ 276 ] of the 
plaintiff’s daughter, and had been seen at the plaintiff’s house since the institu- 
tion of the suit ; and again, he is shown to have been named as a legatee 
under her will. Nobin, therefore, ought, undoubtedly, to have been called as a 
witness for the plaintiff, and Nobin did not make his appearance. But his 
mother, the defendant No. 1, vras examined, and the Subordinate Judge says, 
that from the very tenor of her deposition, she spoke of lohat she had been taught 
to speak for the benefit of the plaintiff, and displayed utter ignorance or loss o 
memory on many other points upon which she was cross-examined. Ho 
evidently considers, that she had been tutored by Nobin, and that her evidence 
was unreliable. 

From these and other circumstances which he mentions, the Subordinate 
Judge seems to have felt great doubt as to the bona tides of the transaction. 
But he found for the plaintiff* apparently upon this ground • — The execution and 
due registration of the bond was proved, and the bond contained a recital that 
the (SOnsideration-money had been paid by the mortgagee to the mortgagor. 
This recital — according to two rulings of the Privy Council and this Court 
Chowdry Deby Persad v. Chowdry Dowlnt Singh (3 Moore’s T. A., 347) and 
Badhanath Banerjee v. Jodoonath Sing (7 W. E., 441) — the Subordinate Judge 
considered to be priina facie evidence of the money having been really paid, 
and coupled with the evidence of execution and registration, he thought it 
established a prtina facie case for the plaintiff’, and, as the defendant had given 
no counter -evidence of fraud to rebut this pi inid facie case, be considered him- 
self bound (more especially having regard to the above rulings) to find for the 
plaintiff. 

The District Judge took a different view. He considered that, as the bona 
fides of the bond was questioned, the onus of proving that it was a valid trans- 
action as against the defendant No. 2, lay upon the plaintiff, and taking the 
whole of the plaintiff’s evidence into consideration, he found that little or no 
weight ought to be attached to the recital in the bond . and he dismissed the 
suit upon the ground that the bond not being a bona fide transaction was void 
as against the defendant No. 2. 

In this Court, Mr. Justice Jackson has approved of the view [ 277 ] taken 
by the Court of first instance, considering that as the plaintiff had made out a 
prinia facie case, which the defendant had not disproved, the lower Appellate 
Court was bound to give judgment for the plaintiff. On the other hand, Mr. 
Justice MCDonell thought the question to be one of fact, which it was open to 
the Court below to decide as it did, and that this Court had no right to interfere 
with the lower Court’s decision. 

It appears to me that the first question for consideration in point of law 
is, on whom the onus of proof lay ; and I think that, having regard to the case 
on both sides, and to the form of the first issue, the onus of proving prima 
facie that the transaction was valid as against the defendant No. 2 lay upon 
the plaintiff. 

The due execution of the bond is one thing, the bond fides and validity of 
it as against subsequent purchasers is another. But when, as in this case, the 
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4 ^ 0 ndani puts the plaintiff to proof of the validity of the bond genwally as 
against him (the defendant No, 2), the plaintiff is bound to prove prifKui fdOic 
both the due execution of the bond and the bona fides of the transaction. 

But then it is said, that the execution being proved, the bona fides is also 
proved prima facie by the plaintiff’s own evidence as well as by the recital in 
the bond ; and great weight has been attached (in deference to the authorities 
above cited) to the recital. 

But it seems to me that the effect of the recital, as well as the decision of 
the Privy Council in Chowdry Deby Pershad v. Chotodry Dowlut Singh (3 
Moore’s I. A., 347) h§6 been misunderstood. 

A recital in a deed or other instrument is no doubt in some cases conclusive, 
and in all cases evidence as against the parties who make it ; and it is of more or 
less weight, or more or less conclusive, against them according to circumstances. 
It is a statement deliberately made by those parties, which, like any other 
statement, is always evidence against the persons who make it. But it is no 
more evidence as against third persons, than any other statement would be. 

Now, in the Privy Council judgment referred to, the question [27&J arose 
with regard to a recital made in a ruffanama, or deed of compromise, that a 
particular sum of money, which was the consideration for the compromise, had 
been paid by one of the parties to the other ; and the question whether that 
sum had really been paid, was raised in the suit as between the parties to the 
instrument. It was contended that the recital was conclusive evidence of 
payment, but it was held by the Privy Council that though not conclusive, it 
was undoubtedly some evidence of the payment, but evidence which might be 
explained and rebutted ; and it was accordingly proved and decided in that 
case, that the payment had not been md.de. 

In the case of Badhanath Banerjee v. Jodoonath Singh (7 W. R. 441), the 
facts are not very accurately stated. It may be, that there were circumstances 
which made the recital evidence in that case, but it would certainly seem that 
the recital was admitted in evidence-as against third parties, who were in no 
way privy to the deed ; and if so, the propriety of the decision seems to me 
extremely doubtful. 

In this case, the only way in which, as far as I can see, the recital in 
the bond could possibly be made evidence against the defendant No. 2, was 
this : He no doubt claimed under the defendant No. 1, and he claimed the 
very property which was professedly mortgaged by his vendor, consequently the 
recital was a statement made with reference to that property by the person 
under whom he claimed, and therefore it was admissible in evidence as 
against him. * 

But then, in a^case of this kind, the weight to be attributed to the recital 
would depend entirely upon the other evidence of the bona fides of the bond. 
If the plaintiff’s evidence did not satisfy the Court that the transaction itself 
was honest and bona fide, the fact that the parties to the fraud had stated in the 
bond that the consideration was truly pai^, would, as it seems to me, be 
entitled to little or tano weight. 

It was contended on the part of the appellant, that if part of the plaintiff's 
evidence was sufficient to establish a prima facte case, it was incumbent upon 
the defendant to prove a substantive case of fraud by evidence of his own. 
But the answer to [279] this is, that though some of the plaintiff's evidence 
taken by itself, might have amounted to prima facie proof in her favour, still, 
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looking to the whole of her evidence, and to the circumstances of the case 
generally, there was ample ground to justify the lower Court in disbelieving 
her evidence and ‘ dismissing the suit. 

If it were always necessary under such circumstances for creditors and 
others, impeaching transactions of this kind, to give substantive evidence of 
fraud, they would often be placed in a hopelessly unfair position. They, 
generally speaking, have no means of unravelling the fraud, or of enquiring into 
the nature of the transaction, until they came into Court, and they are then 
generally driven to rely upon the skill of their counsel and the astuteness and 
good sense of the Judge. ^ 

In this case 1 consider that there were ample grounds in point of law to 
justify the finding of the Court below, and I therefore concur with Mr. Justice 
McDonELL in dismissing the appeal with costs. 

Appeal dismissed. 

NOTES. 

[RECITJLLS— EVIDENTIARY VALUE— 

As between the parties the recitals are evidence and throw the onus on him who denies 
their apparent tenor . — 

(1884) 1. C. P. L. R. 59 ; 9 All. 713 P. C. ; (189G) 23 Cal. 960 ; 3 All. 824 ; 27 All. 71 ; 22 
All. 375 P. C. 

The rule applies also to those that derive their title from the party . — (1888) 13 C.P.L.B.l, 
But they '^are not evidence as against third parties and the party relying on them must 
prove them : — (1896) 37 All. 428 =16 A. W. N. 93 , though the deed was registered, (1900) 6 
C. W. N. 403 ; onus of proving genuineness and freedom from taint of fraud as against an 
executioii-purchasei ^ (1900) 6 C. W. N, 403 ; (1902) 6 O. C. 18, transfer from a Hindu widow, 
(1907) 6 C. L. J. 663 ; 6 C. L. J. G59 ; (1907) P. W. R. 8 , (1907) P. L. R. 19 ; (3911) 17 
C. L. J. 173=15 I. C, 698 (in Hibabilewaz.)] 

[6 Cal. 279] 

APPELLATE OEIMINAL. 

The 29th July, 1680. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Tottenham. 

Noor Bux K&zi and others 
versus 

The Empress. " 

Evidence Act {I of 1872) ss. 30, IdS— Confession— Admission— Examination of witnesses— 
Judge— Penal Code (Act XLV, 1860), ss. 114. 149, and 302. 

A prisoner, charged together with others with being a membejj of an unlawful assembly, 
made a statement before the Committing Magistrate implicating his fellow prisoners and 
another person. TTp subsequently withdrew this statementcand made another, in which he 
endeavoured to exculpate himself. 

Criminal Reference, No. 39, on Appeal No. 362 of 1880, against the order of T. M. 
Kirkwood, Esq., Sessions Judge of Mymensing, dated the 2Jst May 1880. 
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Held^ that this statement was not evidence against the other prisoners under s. SO* of the 
Evidence Act. It was not a confeKsioUf nor did it amount to any admission by the prisoner 
that ho was guilty in any degree of the offence charged, but it was simply an endeavour on 
his part to explain his own presence on the occasion in such a manner as to exculpate himself, 
[230] and any mention made by him in such a statement of other persons having been 
engaged in the not, was altogether irrelevant, and not evidence against them. 

At a trial before a Sessions Court, the Judge, on the examination-in-chief of the witnesses, 
for the prosecution being finished, questioned the witnesses at considerable length upon the 
points to which he must have known that the ‘cross-examination would certainly and pro- 
perly be directed. 

Held, that such a course of procedure was irregular, and opposed to the provisions of 

.138 of the Evidence Act. 

It IS not the province of the Court to examine the witnesses, unless the pleaders on either 
side have omitted to put some material question or questions ; and the Court should, as a 
general rule, leave the witnesses to the pleaders to be dealt with as laid down in s. 138 of the 
Act. 

Five persons, Jamir Mundlc, Taiyab, Eabiullah, Noor Bux Kazi, and 
Dagbu, were charged with being members of a body of men, some hundred in 
number, who, at the instigation of one Ainiruddin Klian, on the 1st February 
1880, armed with spears and clubs, went to take possession of certain lands in 
Mouza Kumarpur. It was alleged that one Kalu Shaikh (who was not before the 
Court) had speared one Kobin Sircar, whohad opposed the entrance of the mob on 
his lands, and Jamir Mundle was charged with having struck him on the head with 
a latiy from which injuries Kobin died. It was furthercharged that, atthesame 
time, Taiyab sliglitly wounded with a spear one Eeza Mahomed, a cousin of Kobin, 
and that Noor Bux Kazi (unarmed) and Eabiullah, and Daghu farmed with 
deadly weapons) were all present at the time, as leaders of the rioters. 

The four accused firstly mentioned pleaded an alibi, Daghu, who w^as 
arrested on the 5th February, stated before the Committing Magistrate that he 
went to Kamarpur with a body of armed men, and that Kalu, Jamir Mundle, 
Taiyab, and Noor Bux were amongst the party. On the 24th February, before 
the Sessions Judge, he, however, repudiated this statement and said that he 
was forced to accompany the other armed men, but that he only did so as far 
as Husbendi (a place adjoining Kumarpur), where he escaped, and that he did 
not see Noor Bux, Eabiullah or Jamir Mundle, as he did not go to Kumarpur. 

The Sessions Judge, differing from^the assessors, found that [ 281 ] Noor 
Bux, Jamir Mundle, and Taiyab “ were members of an unlawful assembly 
in the prosecution of a common object, in which murder was committed 

Cou'^ideratum of propped * [Sec. 30 — When more persons than one are being tried 
confession affecting person jointly for the same offence, and a confession made by one of 
making it and others jont- such persons affecting himself and some others of such persons 
ly under trial for same is proved, the Court may take into consideration such confession 
offence. as against such other person as well as against the person who 

makes such confession.] 

Order of examinations. | [Sec. 1.38 : — Witnesses shall bo first exami nodin-chief, then 
Direction of re-exam ina- (if the adverse party SQ desires) scross-examined, then (if the 
tion. * party calling him so desires) re-examined. 

The examination and cross-examination must relate to relevant facts, but the cross- 
examination need not be confined to the facts to which the witness testified on his exami- 
nations-in-chief. 

The re-examination shall bo directed to the explanation of matters referred to in cross- 
examination ; and if new matter is, by permission of the Court, introduced in re-examination, 
the adverse party may 'further cross-examine upon that matter.] 
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by Ealu, ^hich oifence they knew to be likely to be committed, and the 
commission of which offence they, being present, actually abetted and that 
they had, therefore, committed an offence under ss. 114'^ and 149t, read with 
s. 302, of the Penal Oode. But concurring with one assessor, he found that 
Daghu and BabiuUah were guilty of rioting armed with deadly weapons, and 
had committed an^ offence under s. 148 of the Penal Code. 

He, therefore, sentenced the two latter to three years* rigorous imprison- 
ment, and the three former to death. 

The case was referred to the High Court in the usual way for confirmation 
of the sentence of death, and Noor Bux Eazi, Jamir Mundle, and Taiyah 
preferred an appeal from that sentence. 

Mr, Jackson and.^Munshee Serajal Islam for the Appellants. — The 
statement made by Daghu before the Committing Magistrate cannot be 
said to be a confession such as is mentioned in s. 30 of the Evidence Act. In 
order to implicate the prisoners Daghu must have implicated himself. This he 
did not do. Daghu could not be convicted on his own statement alone, neither 
can the prisoners on Daghu’s statement. Moreover, the statement was with- 
drawn at the Sessions Court. [Garth, C. J. — It is surely evidence against 
them, if it amounts to a confession by him that he was a member of an un- 
lawful. assembly ; it is certainly a confession that he was present with 
Amiruddin*s men.] To render the statement a confession under s. 30, it must 
appSsar that the confession implicates the confessing person substantially to 
the same extent as it implicates the person against whom it is used — The Qiiem 
v. Belat All (10 B. L. R., 453) ; see also The Queen v. Mohesh Btswas (10 B. L. 
R., 456). There is a difference between an admission and a confession. The 
confession must be something on which the Court could act without further 
evidence. [Garth, C. J. — If the statement is admissible for the purpose of 
showing that Noor Bux was present, may we not connect [282] that with the 
other evidence ? If the Court were satisfied with the identity of the prisoners^ 
would that not be sufficient ?] The case of Regina v Amrita Govtnda 
(10 Bom. H. C., 499) is a direct answer. It is there laid down that if an 
abettor of a crime is, on account of his presence at its commission, to be 
charged BiS a principal, his abetment must continue down to the time of the 
commission of the offence. At any time before that event he may change his 
mind, and withdraw from the abetment. What is the meaning to be attached 
to the words “the Court may take into consideration ’* in s. 30 ? There is no 
proof that the statement was not made behind the back of Noor Bux. It was 
made on the 6th February, and Noor Bux was only arrested on that day, and 
the witnesses for the prosecution are near relatives of the deceased. As to the 
case against Taiyab there is no suggestion that he was present and committed 
the murder. Section 149 of the Penal Code was never intended to refer to a 
charge of murder, see the case of The Queen v. Sabed Ah. (11 B. L. R., 347). 

* [8. 114 : — Whenever any person, who, if absent, would be 
liable to be punished as an abettor, is present, when the act or 
ofience for which he would be punishable in consequence of the 
abetment is committed, he shall be deemed to have committed 

t[S. 149 : — ^If an offence is committed by any member of an 
unlawful assembly in prosecution of the common object of 
that assembly, or such as the members of that assembly knew to 
be likely to be committed in prosecution of that object, every 
^rson who, at the time of the committing of that offence, 
is a member of the same assembly, is guilty of that offence.] 


Abettor present when 
offence is committed. 

such act or offence.] 

Every member of an 
unlawful assembly to be 
deemed guilty of any offenoe 
committed in prosecution 
of common object. 


8 CAL.— 26 
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No one appeared for the Crown. 

The Judgment of the Court (Garth, C. J., and Tottenham, J.) was 
delivered by 

Garth, C. J. (who, after stating the facts, proceeded to deal with the 
evidence against each prisoner individually, and with regard to the statement 
made by Daghu before the Committing Magistrate as affecting Noor Bux 
observed) : — 

The Judge also attaches some weight to what he calls the original confes- 
sion made by one of the prisoners named Daghu (who has been convicted 
under s. 148, Penal Code) to the Committing Magistrate, in which he mentions 
Noor Bux Kazi as present. It is our duty to point out to the Judge that this 
statement of Daghu’s, which we have read, is no sort of evidence against Noor 
Bux even under s. 30 of the Evidence Act, for it is not a confession : it 
does not amount to any admission by Daghu himself, that he was guiltv in any 
degree of the offence charged , but it is simply an endeavour on his part to 
explain his own presence on the occasion in such a manner as to exculpate 
[ 288 ] himself. Any mention made by him in sucli a statement of other 
persons having been engaged in the riot, is altogether irrelevant, and is not 
evidence against them either under s. 30 or otherwise. 

(The learned Chief Justice then went into the further evidence, and find- 
ing, with regard to Noor Bux, that there was not sufficient evidence of his 
having been present at all, ordered the conviction as regards him to be set 
aside. With lespect to the other two appellants, the Chief Justice found that 
they were members of the unlawful assembly, but there was not sufficient 
evidence to show that the object of the assembly was the murder of Kobin , 
nor that they, as leaders of the assembly, openly incited the others to cause 
his death, and therefore they ought not to be found guilty of murder, but only 
of rioting under s. 148 of the Penal Code. The learned Chief Justice then 
concluded as follows) — 

We think it right to point out to the Sessions Judge, that the course 
which he adopted in the examination of the witnesses for the prosecution was 
irregular, opposed to the provisions of s. 138 of the Evidence Act, and not 
fair to the prisoners. 

We find that, on the examination-in-chief being finished, the Judge 
questioned almost all the witnesses at considerable length upon the very points 
to which lie must liavo known that the cross-examination would certainly and 
properly be directed. The reBijilt of tliis, of course, was to render the cross- 
examination by the prisoner’s pleuderstoa great extent ineffective, by assisting 
the witnesses to explain awav, in anticipation, the points which might have 
afforded proper ground for useful cross-examination. 

It is not the province of tlie Court to examine the witnesses, unless the 
pleaders on either side have omitted to put some material question or questions ; 
and the Court should, as a general rule, leave the witnesses to the pleaders to 
be dealt with as laid down in s. 138 of the Act. The Judge’s power to put 
questions under s. 165 is certainly not intended to be used in the manner 
which w^e liave had occasion to notice in the present case. 

NOTB8. 

[A simihar view has been taken of the value of self- exculpating or self-mitigating confes- 
sions *—2 All. 444 ; 2 All. 646; 6 Bom. 288 ; 7 All. 646 , 2 A L. J. 53=2 Cr. L. J. 22. 

See Also 38 Cal. 559 as to the scope of sec. 30.] 
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[ 284 ] APPELLATE CIVIL. 


The IMhJuly, 1880, 

Present : 

Mr. Justice Mitter and Mr. Justice Maclp:an. 

Asman Singh Plaintiff 

verms 

Doorga Eoy and others Defendants. 

A;^peal in envies cognizable by a Sumll Came Conti — Ciml Ptocednre Code — 

(Act X of 1877), s, 586 

A was the pcoprictoF o1 nine annas of a mouza, B and his f.unily of one anna» and C and 
others of the remaining six annas. B and his family having occupied and enjoyed, to the 
exclusion of their co-shareholders, fift>-four bigas of the inouza, failed to pa> an> rent in 
respect of such occupation. -1 instituted a suit against them (making C and the other 
holders of the six-aiina share defendants to the suit) to recover the sum of Rs. 412-8 as the 
sum justly due to him after making all proper deductions, including as well the share of the 
rent of the fiftv-four bighas to which the six-anna shareholders were entitled, as also the 
share which B and his family were entitled to retain as proprietors of a onc-anna shaie. 
Held, that the facts showed an implied contract on the part of fi and his family to pa,> to 
their co-shareholders whatever, upon taking an account, should appear to be due to them ; 
and that, inasmuch as the total amount sought to be recovered in the suit by A did not 
exceed 500 rupees, the suit was one which might have been brought in a Small Cause Court, 
and therefore the plaintiff had no right of second appeal to the High Court under s. 580 of 
the Code of Civil Procedure. 

The plaintiff’ in this suit was the owner of an undivided nine annas share 
of mouza Ishakpore. in Pergana Mulk, in the district of Bhagalpore. The nine 
first defendants, who in the pleadings were styled first party defendants, were 
members of a joint Hindu family, and the joint owners of an undivided one- 
anna share in the same property. The remaining defendants, styled the second 
party defendants, were the joint owners of the remaining six annas share. 
Mouza Ishakpore comprised upwards of three hundred bighas of land, out of 
which the proprietors kept by mutual ari*angemont thirty-two bighas as 
[ 285 ] khoodkast in their own hands. These thirty-two bighas were apportioned 
between the proprietors, according to their respective shares, the plaintiff 
taking eighteen bighas as a nine-anna shareholder, the first party defendants 
two bighas, and the second party defendants twelve bighas. The remainder 
of the mouza was let out to cultivating ryots, and the first party defendants, 
in addition to the two bighas kept in their hands as khoodkast under the above 
arrangement, separately as between them and the nine-anna and six-anna 
shareholders, but jointly as among themselves, occupied and cultivated fifty- 
four bighas on the mouza as ordinary tenants. The plaintiff, it appeared, had, 
for some time, with the consent of his co-proprietors, been collecting the rents 
on behalf of all concerned. Previous to the institution of«the present suit, the 
plaintiff had. instituted a suit against the first party defendants, on the basis of 
a wasilbaki account, to recover from them the rent due in respect of their 

Appeal from Appellate Decree, No 867 of 1879, against the decree of Moulvie Hafiz 
Abdul Kurim Khan Bahadur, First Subordinate Judge of Bhagalpore, dated the 22nd February 
1879, modifying the decree of Moulvie Mahomed Noral Hossein, Muusif 6f Begoosherai, dateil 
the 19th December 1878. 
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occupation of the fifty-four bighas during the years 1281, 1282, 1283, and 1284 
(1874 — 1877) and obtained a decree in the Court of first instance, which was 
afterwards reversed upon appeal, on the gn>und that the relation of landlord and 
tenant did not exist between the parties to the suit, and that the plaintiff was 
bound to frame his suit so as to claim whatever was due to him upon an account 
taken between him and his co-owners. 

The plaintiff, accordingly, instituted the present suit against the first party 
defendants, making the second party defendants also parties, and asked for a 
decree for the sum of Bs. 412-8, against the first party defendants, as the sum 
due to him, on the footing that the fair rent of the land held by them was 
Bs. 3 per bigha, after deducting the share of the second party defendants in 
respect of the occupation by them of the said fifty-four bighas of land. 

The first party defendants pleaded, znter aha, that the rate at which the 
plaintiff claimed to assess rent upon the land occupied by them was excessive. 

The plaintiff obtained a decree in the Court ol first instance, which, on 
appeal, was modified, on the ground that the plaintiff had not shown that Bs. 3 
per bigha was the fair rent assessable [286] on iihe lands occupied by the first 
party defendants, and that therefore the plaintiff was only entitled to the 
amount which would have been due to him if those lands had been assessed at 
Be. 1 per bigha. 

Against this decree the plaintiff appealed to the High Court. 

Mr. M. L. Sandel for the Appellant. 

Baboo Chund^r Madliub Ghose for the Bespondents. 

Baboo Chander Madhub Ghose took a preliminary objection that the suit 
being to recover a sum not exceeding Bs. 500, and being also of a nature 
cognizable in a Court of Small Causes, and there having been an appeal 
already, a second appeal was barred by s. 586’^' of Act X of 1877. Suits which 
are cognizable by Court of Small Causes are defined by s. 6f of Act XI of 1865. 
That a suit of this description is cognizable in a Court of Small Causes has 
been decided in the following cases : — Huro Mohun Boy v. Khettro Monee Dossee 
(12 W. K., 372), Sunkur LallPattuck Gyawal v. Mtissavmt Bam KaleeDhamin 
(18 W. R., 104), Joogul Ktshore Boy v. Biighooziath Seal (20 W.B., 4), and 


* [Sec £86 . — Nc second appeal shall lie in any suit of the 
No second appeal in cer- nature cognizable in Courts of Small Causes, when the amount 
tain suits. or -Vtalue of the .subject-matter of the original .suit does not exceed 

five hundred rupees,] 

f [Sec 6. — The following are the suits which shall be 
Suits cognizable bv cognizable by Courts of Small Causes namely, claims 
Small Cause Courts. for money due on bond or other contract, or for rent, or for 

personal property, or for the value of such property, or for 
damagrs, when the debt, damage, or demand does not exceed in amount or value the sum of 
Proviso hundred Rupees, whether on balance of account or otherwise, 

provided that no action shall lie in any such Court — 

(1) On a balance of partnership account, unless the balance shall have been struck by 
the parties or their agents. 

(2) For a share or jiart of a share under an intesJacy, or for a legacy or part of a legacy 
under a Will. 

(3) For the recovery of damages on account of an alleged personal injury, unless actual 
pecuniary damage shall have resulted from the injury. 

(4) For any claim for the rent of land or other claim for which a suit may now be 
brought before a Revenue Ofiicei, unless, as regards arrears of rent for which such suit may 
be brought, the Judge of the Court of Small Causes shall have been expressly invested by 
the Local Oovernmeut with jurisdiction ever claims to such arrears.] 
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]3^^pi^kee Nundun Sen Vw Mvdhoo Mutty Ooopia (I.L.It.» Cal., 133 ; S.C., 34 
W.B., 478). In the last case, which was a suit to recover from the defendantiot 
a balance claimed to be due on account of rents of the plaintiff’s zemindaries 
collected but not accounted for by the father of the defendants, MacphERSON, J., 
expressed an opinion that such a suit is none the less cognizable by the Small 
Cause Court, b^ause it may have been necessary to go into the accounts of 
both parties to see whether the amount claimed is really due or not^ Section 
6 contemplates the possibility of having to examine accounts between the parties, 
for it says, — the following are the suits cognizable by Courts of Small Causes, 
namely, claims for money due on bond or other contract, wlien the debt does 
not exceed in amount or value the sum of five hundred rupees, whether on 
balance of account or otherwise : the only balance of account excepted being 
a. balance of partnership account, unless the balance shall have b^n struck 
[287] by the parties or their agents.’* See also the case of Buldeo Sing v 
Bamsurtm Lall (26 W.’B., 234). 

Mr. M. L. Sandel for the appellant distinguished the cases cited for the 
respondents, and contended, that none of them supported the proposition that 
•one of several co-partners, co-owners, or co-proprietors can bring a suit in a 
Court of Small Causes to adjust the account between him and his co-partners, 
co-owners, or co-proprietors, or to recover an amount to be found due to him 
upon the taking or adjustment of such account. A suit for an account is not 
a suit which can be entertained by a Small Cause Court : Shurrut Chnnder 
Kur V. Ram Sunkur Surmah (10 W.R., 214), Krishna Ktnkur Boy v. Madhub 
Ghunder Chucherbutty (21 W.R., 283). It is submitted that the only rule to 
be adopted is this : a suit for an account only, a suit between partners for an 
account, a suit between persons who have had mutual dealings for an account, 
and a suit between co-owners and co-proprietors for an account, cannot be 
brought in a Small Cause Court ; but where a defendant has entered into a 
contract t express or implied, to pay to, or to hold to the use of the plaintiff, 
money received by him, then a Small Cause Court may entertain the suit, 
notwithstanding that it may be necessary to go into an account to ascertain 
the exact sum due. 

The Judgment of the Court (Mitter and Maclean, J»T.) was delivered 
by 

Mitter, J. — The plaintiff seeks to recover from the first party defendants 
the sum of JEts. 412-8 under the following circumstances. 

The plaintiff is the owner of nine annas of Mouza Ishakpore, and the 
defendants, first and second parties, of one anna and six annas respectively. 
The plaintiff is in charge of the collection of the rent of the mouza from the 
tenants. There are thirty-two bighas of khoodkast lands, which have been 
•distributed amongst the proprietors in proportion of two bighas per anna, for 
which no rent is realisable. 

[288] Over and above their proportionate share of the khoodkast lands, 
the defendants first party cultivated fifty-four bighas in the years 1281, 1282, 
1283, and 1284. The plaintiff bxought a suit, under Ben^ Act VIII of 1869, 
i;o recover rent for these years on account of these lands from the defendants 
first party, and obtained a decree in the Court of first instance. But on appeal 
the suit was dismissed on the ground that there did not exist the relationship 
of landlord and tenant between the parties i and that its frame was mis- 
conceived, inasmuch as the plaintiff could not recover anything without an 
adjustment of account between the shareholders regarding the profits of the 
mouza. The plaintiff has, accordingly, brought this suit, alleging that, on an 
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adjustment of accounts of the profits of the mouza, he is entitled to recover the 
sum claimed. This being the nature of the suit, a preliminary objection has 
been taken to the hearing of this second appeal, on the ground that the suit wasv 
one of a nature cognizable by a Court of Small Causes. The appellant’s 
pleader, on the other hand, in-ges, first, — that a Court of Small Causes, undei’ 
3 . 6* of Act XI of 1865, has no jurisdiction to tr>' a case ip which accounts 
have to be taken ; and secondly, that under tlie first proviso of the section 
in question, such a Court is not competent to take cognizance of the present 
suit. Several cases have been cited in support of their respective conten- 
tions: — Shurnii Chinidcr Kur v. Ram Sunkur Surmah (10 W. R., 214), 
Htiro Mohan Boy v. Khettro Monee Dossee (12 W. K., 372), Sunkur Lall Puttuck 
Gyawal v. Mussamut Bam, Katee DJumun flB W.R.. 104), Krishna Kinkur 
Boy V. Madhub Chunder Chuckei butty (21 W. E., 283), Jooaul Ktshore Roy 
V. Bnghoonath Seal (20 W.E., 4j, Dychukee Nundmi Sen v. Miidhon Muity 
Goopia (I.L.E., 1 Calc., 123 ; S.C., 24 W.E., 478), and Bidden Sing v. Bam 
Surun Lall (25 W. R, 234). 

Having regard to the provisions of s. 6, Act XI of 1865, and to the 
authorities cited before us, we think the preliminarv objection taken must 
prevail. The suit is substantially one in \^hich one of the joint owners of a 
mouza seeks to recover, to [ 289 ] the extent of his share, profits of tlie mouza 
from a co-sharer, who lias appropriated the same in excess of his own share. 
Such a claim as tins is evidently based upon an implied contiact whicli exists 
between the joint owneis of a zemindary or other landed propeilA , and by 
which one co-sharer binds himself to make good to the others any profits 
which he may have appropriated in excess of his own proper sJiare * Snnknr 
Lall Pattuck Gayawal v. Mnssamnt Bam Kalec Dhamin (18 W E., 104) 

The contention that a Court of Small Causes is not competent to take 
cognizance of any case in which an account is to be taken is, we think, untenable 
If it were valid, there would have been no necessity for the jiroNiso upon 
which the learned pleader for tlie appellant relies in the alternative. See also 
Dyebnkee Nundmi Sen v. Mndhoo Mutty Goopta (T L. E., 1 Cal., 123 , S.C’., 
24 \V. E., 478). We are also of opinion that the present suit cannot be con- 
sidered to be “on a balance of partnership account,** in the sense in which 
these words liave been u^^ed in the first proviso of s. 6 of Act XI of 1865. The 
word “ partnership” here, it seems to us, refers to the relation wliich subsists 
between certain persons as defined in s. 239 ot tlie Contract Act. The appeal 
must, therefore, bo dismissed with costs. 

Ajipea I d i sm t ss ed 


NOTES. 

[Suit on implied fiT.uact held to be cogiiMiible, see 10 Cal 05i^. 
See aKo 12 M.ad ] 
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[6 Cal. 289] 

The 10th September, 1880. 

Present . 

Mr. Justice Morris and Mr. Justice Peinsep. 


Mokundo Lall Koy Defendant 

versus 

Bykunt Natli Roy Plaintiff. ' 


Hindu Lau Inhciitamt^ — Adopted Son. 

An adopted son is not precluded from inliontmg thfj estate of one related lineally, although 
at a distance of more than three generations from the common ancestor 

[290] The plaintiff^who was tlio adopted son of one Brojo Nath Boy, sued 
to recover possession of certain pro])orties as heir of one Gour Kishore Boy. 
It appeared that Brojo Nath’s father was the third cousin of*(iOur Kishoi’e Boy. 

Baboo Sreenath Dass and Uaboo Giinidas Banariee for the Appellant 

Baboo Mohiny Mohim lioij and Baboo Jlask Beheuy (ihasr for the 
Bespondent. 

The Judgment of the Court (iMonuis and Prtnsi:p, rid.) wms delivered by 

Prinsepi J. — The onlv point raided by the defendant, special appellant 
before us, is, that, by reason of his being an adopted, and not a naturally 
begotten, son of Brojo Nath Bo^, the plaintitT is no heir to (xour Kishore under 
Hindu law, an adopted son not being recognized as a fitikuh/a or nanianodaka, 
nor is entitled to inherit if he be not a sapivda or related within three degrees 
from the common ancestoi . 

The general principle is very clearlj laid down in the Dattaka Mimansal 
6, para 53 : — 

“Without difference, relation to the father and othei sires of tlie adopter 
obtains in the same manner as relation to the general family, the family deity, 
and family rules of that person , the term ‘son’ is used without restiiction in 
these and other passages ” 

Unless, therefore, we found some authority clearly restricting tlie rights 
of iniieritance on the part of an adopted son, and declaring that they are 
something loss than those of the naturalh hegotton son, w^e certainly should 
make no distinction between tiiem. There is a distinction declared by Hindu 
law^ where a naturally hegotton son inherits jointly with a son previously 
adopted, but w^e can find no express authority for limiting tlie rights of an 
adopted son to inherit to the estate of one related lineally by more than three 
generations from the common ancestor. The point seems never to have been 
raised before in our Courts, but w^e observe that the judgment of this Court 
in the case of Tara Mohun Bhaitaeharjee v. [291] Kttpa Moyee Dehea (9 W. E., 
423) admits the rights of an adopted son to one more distantly related to him. 

We, therefore, dismiss the appeal with costs. f 

' Jfyveal dismissed. 

* Appeal from Appellate Decree, No. 589 of 1879, against the decree of T. T. Allen, Esq., 
Judge of Kajshahyc, dated the 17th DocembDr 1878, confirming the decree of Baboo Koyelash 
Chundor Mookerjee, Subordinate Judge of that district, dated the 11th September 1878. 

I See Roghubanand Doss v. Sadh Churn Bass, I. L. R. 4 Calc., 425 ; Puddo Kumaiee 
Debee v. Juggut Kishore Acharjee, I. L. R. 6 Calc., 616 ; and Uvta Stinker Moifro v. Kali 
Koniul Mtizwudar, ante p. 256. 
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the Notes to 8 Oal. 808 Pr C. in the ** LawBeports ” Beprints where the rules of 
tanee relating to adopted sons are stated.] 

[0 Cal. 29f] 

The 18th September, 1880, 

Fbesent : 

Mr. Justice White and Mr. Justice Field. 

Mutty Bam Sahoo Defendant 

versus 

Mohi Lall Boy Plaintiff.'*' 

Jurisdiction — Right of Way — How far flndingof Magistrate thereon hvnding on Civii Court — 
Code of Criminal Procedure (Act X o/1872^ 521, 523, 530 — Estoppel, 

A Civil Court is not competent to set aside the order of a Magistrate made under s. 521, | 
of the Code of Criminal Procedure, on the ground that such order was made without juris, 
diction because the land in respect of which the order was made is private property and not a 
thoroughfare, or public place. A Civil Court can, however, irrespective of an order made under 
«. 521 by a Magistrate, try the question, whether the land which formed the subject of such 
order is private property) and not a thoroughfare or public place, as between the parti&s to 
such suit and those who claim under them. 

Per. FIELD, J. — A person who, on receipt of an order made by a Magistrate 
under s. 521 of the Code of Criminal Procedure, declaring the existence of a right 
of way over such person’s lands, demands, under s. 523 of the same Code, the appointment 
of a jury to try whether such order was reasonable, is not by such action estopped from 
afterwards bringing a suit in a Civil Court, seeking to establish his right to the exclusive 
enjoyment of the same lands. 

This was a suit in which the plaintiff sought for a declaration of his right 
to the exclusive enjoyment of two plots of land. In respect of the first plot, 
the plaintiff alleged that it was homestead land, which had long been in his 
exclusive possession ; that the defendant, by falsely claiming a right of way 
over the said plot, had obtained an order to that effect from the Magistrate 
[292] under s. 521 of the Code of Criminal Procedure. The plaintiff prayed 
for a decree setting aside the Magistrate’s order, and for his restoration to the 
exclusive possession of the land in dispute. At the time of the judicial enquiry 
instituted by the Magistrate, it was shown in the present suit that the plaintiff 
had availed himself of the opportunity given him under the Criminal Procedure 
Code to insist upon the appointment of a jury under s. 523 of that Code to 
consider whether the order made by the Magistrate was a reasonable and proper 
order, and that the jury had cqnfirmed the order of the Magistrate in this 
respect. 

The Court of the first instance found on the facts that the right of way 
claimed by the defendant had only been exercised upon sufferance on the part 
of the plaintiff, and was not of sufiSciently ancient date to warrant the establish- 
ment of a prescriptive right ; that the claim made by the defendant was in 

* Appeal from Appellate Decree, No. 1585 of 1879, agaiuHt the decree of Baboo Sreenath 
Roy, Subordinate Judge of Hooghiy, dated the 26th May 1879, afdrming the decree of Baboo 
Sashibhusun Mookerjee, Second Munsif of Mohisrakha, dated the 3rd June 1878. 
t [Under this section a Magistrate may order removal of nuisances.] 
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respeet of a private, not a pabHe, right of way ; and that the Magistrate 
therefore was acting uUra vires in adjudicating upon the matter at all. For this 
reason, the Court set aside the order of the Magistrate as made without juris- 
diction, and on the facts gave the plaintiff a decree, establishing his right to the 
exclusive enjoyment of the lands in suit. 

The Subordinate Judge, for substantially the same reasons, confirmed the 
decision of the lower Court. 

The defendant appealed to the High Court. 

Baboo Umbika Churn Bose and Baboo Bhowany Chum Dutt for the 
Appellant. 

Baboo Joy Gobind Shome and Baboo Kally Chum Bonerjee for the Bespon- 
dent. 

The Court (WHITE and Field, JJ.) delivered the following Judgments : — 

Field, J. — In this case the plaintiff sued to recover possession of two 
plots of land. As to the second plot I see no reason to interfere with the 
decree of the Munsif, confirmed by the Subordinate Judge, ^ which declares the 
plaintiff entitled to half this plot, and directs that the earth thrown upon such 
half, in [ 298 ] excavating defendant’s tank, be removed. Clearly there is no 
ground of interference on second appeal. 

- The main contention is in respect of plot No. 1. It appears that, in 
respect of this plot, the defendant made an application to the Magistrate ; and 
the Magistrate, dealing with this application as a case under s. 521 of the 
Code of Criminal Procedure, made an order directing the plaintiff, who had 
closed a certain path over this piece of land, to remove the fence put up for the 
purpose of barring the right of way, and to leave the path open. 

The plaintiff now substantially contends that this order of the Magistrate 
was made without jurisdiction, inasmuch as the path or the land over which 
it runs was not a thoroughfare or public place within the meaning of s. 521, 
Code of Criminal Procedure ; and the Magistrate had therefore no power to 
make the order just mentioned. He further contends that the land is *his 
private property, and that the defendant has no right of way over it. He 
therefore asks that the order of the Magistrate may be set aside, and that ho 
may be declared entitled to the unobstructed possession of this plot of land. 

Two questions are thus raised for decision, viz, : — (i) Is it competent to a 
Civil Court to set aside the Magistrate’s order made under s. 521, Code of 
Criminal Procedure, on the ground that such order was made without jurisdic- 
tion, inasmuch as the land is private property, and not a thoroughfare or 
public place ? (ii) Is it competent to the Civil Court, irrespective of that order, 
to try the question whether the land is private property, and not a thoroughfare 
or public place, and to make a decree accordingly, which, if the land is found to 
be private property, will have the effect of barring any similar order by a Magis- 
trate hereafter ? It may be observed that the order made by the Magistrate 
has been obeyed, and may be said to be spent. There is no suggestion that 
that order took the form of a perf^etual injunction. ^ 

It has been contended on the part of the defendant that both these ques- 
tions are concluded by the authority of the case of Pean Lall Co, v. Booke 
(3 B. L. B., A. G., 305 ; .sc., 11 W. B., 434). In that case an order had been 
made apparently under s. 308 of the old Code of [ 291 ] Criminal Procedure ; 
and Jackson J., said: — “It seems to me quite clear that the Civil Court 
has no jurisdiction to call directly in question the propriety of such an order. 


3 CAL. -27 


209 



I. Ir.-it. 6 €al. 295 


MUTTYRAM SAHOO r. 


The plaintiff may have civil rights which he may possibly be enabled to 
enforce in other ways ; hut it seems to me quite clear that a Civil Court is 
not competent to declare a road, which has been opened by the order of the 
Magistrate, to be no public thoroughfare, and to direct that it be closed by 
the assistance of the oflicers of the Court/’ And Markuy, J., said : — “ In 
this case, however, an order has been made by the Civil Court, declaring 
that a road, which is claimed to be a public road, shall be stopped. Tliat 
appears to me to be an order which, under any state of circumstances, the 
Civdl Court has no power to make.” 1 have referred to the original papers 
of this appeal, and 1 think that the question whether an order made under 
s. 308 of the old Code (which corresponds witli s. 521 of the new Code), 
directing the removal of an obstruction or nuisance from a thoroughfare or 
public place, is conclusive as to the locus being a thoroughfare or public place, 
was not directly raised or decided in that case. The plaintiff there sued to liave 
two roads closed, which he alleged that the defendant had made over his 
land in accordance with an order of a Magistrate. This order %vas, doubtless, 
made under s. 308 of the old Criminal Procedure Code. One of these roads 
was a cart-road, and the othci a footpath. The Munsif raised and tried the 
issue whether these roads had been used by the public or not. Ho found sub- 
stantially that the cart-road was not a public road, and the defendant had no 
right to use it, and that the foot])ath was a public thoroughfare used by the 
public, and defendant was, therefore, entitled to use it , and lie made a decree 
accordingly. This decree was confirmed by the Subordinate Judge, who regard- 
ed the suit as a suit to set aside the oidors of the Magistrate. In tlio gioimds 
of appeal to the High Court no question was raised as to tlie juiisdiction of the 
Civil Court to entertain the suit, but at the liearing a question of jurisdiction 
did arise. jA(’KSOK, J , said . — “ The ground of special appeal, which seems to us 
to arise m this case, wdiicli lias not been taken in tlio petition of special appeal, 
but which W’O have allowed to be taken, is, that the order made by the Civil Court 
in this case is one wdiicli it was not [ 295 ] competent to make. I think the order 
made is clearly beyond the competency of tlie Civil Court. The defendant, it 
seems, has obtained an order from the Magistrate, w’ hi ch 1 presume was under the 
30Btli section of the Code of the Criminal Pi ocedure, declaring the road in ques- 
tion to be a public tlioioughfaie, and ordering it to be kept open. Ft seems to 
me quite claar that the Civil Couit has no jurisdiction in call diiactlij in question 
iha propriety of such an ordo The language which follows appeals to era brace 
a broader jiropositiori ; but liaving legard to the facts of the case, t.o the view of 
the Subordinate Judge, and to the language just quoted, I think it clear that 
tlie suit wasregaided as a suit bi’ouglit for the purpose of “ calling directly m 
question tlie Magistrate’s order.” Such a suit, no doubt, could not bo enter- 
tained, if the application made to the Magistrate set forili a case within his 
jurisdiction under s. 308 of the old Code, and he had exercised jurisdiction 
accordingly. The cases of Sham JJass v hhola J)asH (1 W. R., 324) and 
2he Queen v Janokeenaih Jihuttachar'iee (2 W.R , Cr. Rul., 36) show that a 
Magistrate is not entitled to interfere wdien a place is not a thoroughfare or 
public place, but is private ground. 

• 

It is quite possible to suppose a case in which there was a contention 
before the Magistrate as to whether the place was public or private. The 
Magistrate would have to decide this question in order to determine whether 
he ought or ought not to exercise jurisdiction. I take it that his hona fide decision 
of the point would be conclusive so far as regards an order made under s. 303 
of the old, or s. 621 of the new, Code if that order were called directly in 
question m the Civil Oburt, on the ground that it was made without jurisdiction. 


210 



MOHI LALL ROY [1880] 


1. L. B, 6 Cal. 200 


inasmuch as the place was not a thoroughfare or public place. It may be 
observed that what these sections give the Magistrate jurisdiction to do is to 
remove an obstruction or nuisance from a thoroughfare or public place. There 
is no jurisdiction to declare a place to be a thoroughfare or public, unless it be 
incidentally, for the purpose of the order , no jurisdiction to make such a 
declaration, which shall be binding for tlie future 

In tlie case of The Queen v. Bolton (1 Q. B., 66) in which a rule for a [296] 
certiorari was made absolute, Lord Denman, C. J., said . — “ Two points 
were made in support of the order : the first, that the proceedings all being 
regular on the face of them, and disclosing a case within the jurisdiction of the 
Magistrates, this Court could not look at affidavits for the purpose of impeacliing 
their decision ; the second, that even if those affidavits were looked at, the case 
would be found to be one of conflicting evidence, in wdiich tliere was much to 
support the conclusiop^^to which the Magistrates liad come, and that this Court 
would not disturb tliat conclusion, even if it might have been disposed to have 
decided differently had the matter originally come before it 

“ Tfie first of these is a point of much importance, because of very general 
application , but the principle upon which it turns is very simple , the difficulty 
is always found in applying it The case to he supposed is one like the present, 
in which tlie Legislature has trusted the original, it may he (as heio) fclio final, 
jurisdiction on the inents to the luagistiatcs below, m which this Court lias no 
jurisdiction as to tlie merits, either origmallv or on apjieal. All tJiat we can 
then do, when their decision hs complained of, is to sec that tlie case was one 
within their pirisdiction, and that their jii-oceedings on tlie face of them are 
regular and according to law Even if their decision should upon the merits he 
unwise or unjust, on those grounds we cannot leverse it So far, we believe, w’as 
not disputed , hut as the inquiry is open, oj conressis, to see whether the caseAvas 
within the jurisdiction of tiie Magistrates, it is contended that affidavits aie 
receivable for the purpose of showing that tluw acted w’lthout jurisdiction, and 
tliis is, no doubt, true, taken literally the Magistiate^ cannot, as it is often 
give themselves lurisdiction merely bv tlieirown affirmation of it. But it is 
obvious tliat this may have tw^o senses in the one it true , in the other on 
sound principle, and on the best considered aiitliorit\, it wull be found untrue. 
Where the charge laid before the Magistrate, as stated in the information, does 
not amount in law to the ottciicc ovei whicli Mie Statute gives him jurisdic- 
tion, his finding the paity guilty hv his conviction in the ver> terms of the 
Statute would not avail to give him juiisidiction The rsonvictioii would 
he had on the face of the proceedings, all being returned [297] before us. 
Or, if the cliarge being really insuflicient. he had misstated it m drawing 
up the proceedings, so tliat they w’ould appear to he legular, it would be 
clearly competent to the defendant to show to us by affidavits what the 
real charge was, and that appearing to ha\e been insufficient, wo should 
quash the conviction. In both these cases a charge lias been presented to 
the Magistrate over which he had no jurisdiction , he had no right to entertain 
the question, or commence an inquiry into the merits, and his proceeding to a 
conclusion will not give him jurisdiction. But as in tliis latter case w'e cannot 
get at the want of jurisdiction bfit by affidavits, of neoe^ity we must receive 
them. It will be observed, howevei% that here we receive them, not to show 
that the Magistrate has come to a w rong conclusion, but that he never ought 
to have begun the inquiry. In this sense, therefore, and for this purpose, it is 
true that affidavits are receivable.” 

“ But where a charge has been well laid before a Magistrate, on its face, 
bringing itself within his jurisdiction, he is bound to commence the inquiry : 
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in 80 doing he, undoubtedly, acts within his jurisdiction ; but in the course of 
the enquiry, evidence being qffer^ for and against .the .;oharge, the j^per, 
orat may /be the irresistible, conclusion^ to be drawn may be, ‘that the dffehce 
has not been committed, and so that the case in one sense was not within the 
jurisdiction. Now, to receive affidavits for the purpose of showing this, is 
clearly in effect to show that the Magistrate’s decision was wrong if he affirms 
the charge, and not to show that he acted without jurisdiction : for they would 
admit that, in every stage of the inquiry up to the conclusion, he could not but 
have proceeded, and that if he had come to a different conclusion, his judg^ 
ment of acquittal would have been a binding judgment, and barrrf another 
proceeding for the same offence. Upon principle, therefore, affidavits cannot 
be received under such circumstances. The question of jurisdiction does not 
depend on the truth or falsehood of the charge, but upon its nature ; it is 
determinable on the commencement, not at the conclusion, of the inquiry ; and 
affidavits, to be receivable, must be directed to what appears at the former 
stage, and not to the facts disclosed in the progress of the inquiry. *’ 

[298] “ We will cite only two authorities in support of this reasoning. 
The former, that of Brittain v. Kmnatrd (1 Brod. & Bing., 432) and the 
admirable judgment of ElCHARDSCN, J., at page 442 are too well known to make 
it necessary to state them at length. There, in the case of a conviction under 
the Bumboat Act, it was asked, shall the Magistrate, by calling a seventy-four 
gun ship a boat, give himself jurisdiction and preclude inquiry The learned 
Judge gave the answer — ‘ whether the vessel were a boat or no was a fact on 
which the Magistrate was to decide ; and the fallacy lies in assuming that the 
fact which the Magistrate has to decide is that which constitutes his jurisdic- 
tion.’ And it is obvious that if it were, whenever an action were brought 
against a Magistrate for issuing his warrant upon his conviction, in order to 
show his jurisdiction, without which he would have no defence, he would bo 
bound to prove the facts on which his conviction proceeded. The second case 
is a recent decision in the Common Pleas of Cave v. Mountain (1 Man. & Gr., 
267), which we cite only for the rule, which seems to us very clearly and 
satisfactorily laid down by the Lord Chief Justice : — * There can be no 
doubt but that if a Magistrate commit a party charged before him in a case 
where he has no jurisdiction, he is liable to an action of trespass. But if 
the charge be of an offence over which, if the offence charged he true in fact, the 
Magistrate has jurisdiction, the Magistrate's jurisdiction cannot he made to 
depend upon the truth or falsehood of the facts or upon the evidence being suffix 
cient or insufficient to establish the corpus delicti brought under investigation. 
These cases were both of them actions of trespass against the Magistrate con- 
victing, but they are authorities not on that account the less in point on the 
present occasion.” 

“ We conclude, therefore, that the inquiry before us must be limited to 
this, whether the Magistrate had jurisdiction to inquire and determine, supposing 
the facts alleged in the information to be true ; for it has not been contended 
that there was any irregularity on the face of their proceedings.” 

The marginal note to Brittain v. Kinnaird (1 Brod. & Bing., 432) 
is : — In trespass against a Magistrate for taking and detaining a vessel, 
a conviction by the defendants under the Bumboat Act, no defect [899] 
appearing on the face of the conviction, is conclusive evidence that the 
vessel in question is a boat within the meaning of the Act, and properly condemn- 
ed. In an action against a Magistrate, a conviction by him, if no defect 
appear on the face of it, is coMlusive evidence of the fact contained therein.” 
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In the judgment of BichaBDSON, J., to which Lord Denman refers, it is said : — 
Whether the vessel in question were a boat or no, was a fact on which the 
Magistrate was to decide. If a fact, decided as this has been, might be ques* 
tioned in a civil suit, the Magistrate would never be safe in his jurisdiction. 
Suppose a conviction under the Game Laws for having partridges in possession, 
could the Maigstrate, in an action of trespass, be called on to show that the 
bird in question was voally a partridge ? and yet it might as well be urged in 
that case that the Magistrate had no jurisdiction unless the bird were a 
partridge, as it may be urged in the present case that he has none unless 
the machine be a boat. So in the case of a conviction for keeping dogs for 
the destruction of game, without being duly qualified to do so ; after the convic- 
tion had found that the offender kept a dog of that description, could he in a 
civil action be allowed to dispute the truth of the conviction ? In a question 
like the present we are not to look to the inconvenience, but the law ; but 
surely, if the Magistrate acts bona fide, and comes to his conclusion as to 
matters of fact according to the best of his judgment, it would be highly 
unjust if he were to have to defend himself in a civil action. Upon the 
general principle, therefore, that where a Magistrate has jurisdiction, his 
conviction is conclusive evidence of the facts stated in it, I think, &c., &c." 

The present case is not brought against the Magistrate, who made the 
order under s. 521, Code of Criminal Procedure; but I think the above cases 
indicate the principle applicable and the extent to which the Magistrate’s, 
declaration or finding that the place is a thoroughfare or public place is conclu- 
sive. Such declaration or finding is conclusive so far as regards any attempt to 
call the order itself directly in question. It appears to me, therefore, that the 
answer to the first question ought to be that it is not competent to the Civil 
Court to set aside the order of the Magistrate made under s. 621, Code of 
Criminal Procedure, on [300] the ground that such order was made without 
jurisdiction, inasmuch as the land is private property, and not a thoroughfare 
or public place. 

The second question is, however, a very different one. The contention 
that because a Magistrate has made an order for the removal of an obstruction 
or nuisance from a certain place, and for the purpose of such order has found 
or declared such place to be a thoroughfare or public place, therefore those per- 
sons who appeared before the Magistrate in those proceedings are for ever con- 
cluded from saying that such place is not a thoroughfare or public place, but 
private ground, appears to me to be untenable. The Code of Criminal Procedure 
does not require the Magistrate to ^ke evidence or to proceed according to judicial 
forms before declaring a place to be a thoroughfare or public place. No appeal 
is allowed from the Magistrate’s finding. It is very right that a Magistrate 
should have a summary power of removing an obstruction or nuisance from what 
appears to him to be a thoroughfare or public place ; but it would bo very un- 
reasonable, and serious consequences would ensue, if a Magistrate could, in such 
summary fashion, without evidence, or the form of judicial proceedings, make 
an order declaring valuable land to be a thoroughfare or public place, which 
would have the effect of a judgment tnter partes between all persons who 
appeared before him. Looking at the whole scope of tlfe Code of Criminal 
Procedure, I ain unable to gather that such was the intention of the Legis- 
lature. 

In the cases to which s. 630 relates, and which are cases of private pro- 
perty merely, a Magistrate can interfere only when there is a probability of a 
breach of the peace ; and such interference is limited !to declaring one of the 
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two contending parties to be in possession, and entitled to retain possession 
until ousted by due course of law. The question of private right is left for the 
adjudication of the Civil Courts. So with respect to cases falling under s. 532."' 

It appears to me that the provisions of s. 521 were not intended to take 
away from the Civil Courts the right of deciding whether private rights exist in 
any particular immoveable property. The jurisdiction of the Magistrate has, for 
its imme-tSOlJdiate objects, the removal of obstructione and nuisances from 
public places. In order to the exercise of this jurisdiction in particular cases, 
the Magistrate may have to decide summarily whether a certain piece of land 
is a public or a private place. But such decision of this question for an incidental 
purpose cannot, in my opinion, have the effect of an estoppel in another pro- 
ceeding brought in the proper forum, for the purpose of obtaining an adjudication 
of a disputed right. This view is in accordance with a decision in Gooroo 
Pershad Boy v. Proobhoc Ram Chattarjee ^9 W. B , 420). 

If the plaintiff succeed in proving that the locus is not a thoroughfare or 
public place, but his private property, the Magistrate may be precluded in future 
(will certainly be precluded, ui)on any application made by the defendant in this 
suit), from dealing witli the place under s. 521 of the Code of Criminal Procedure. 
l-Jut this is different from interfering with or setting aside the order already 
made by the Magistrate, and which lias been obeyed. 

It is next contended that the plaintiff in the present case, by submitting to 
the Magistrate’s jurisdiction and asking for a jury lias estopped liimsolf from 
saying now that the place is not a thoroughfare or public place. 

No doubt this is a matter 'which may be consideied as evidence, but I 
think it would be going too far to say that, because, in ignorance of his right 
to for other cause, he asked for a jury for the decision of the question whether 
lier Magistrate’s order was reasonable and proper, he thereby admitted that 
the place was a thoroughfare or public place. 

It is to be observed that the decision of the question whether the place is 
a thoroughfare or public place does not rest with the jury. The Magistrate 
has in the first place to decide that question for himself. If he decides it in 
the affirmative, he will then proceed to take action , but, if in the negative, he 
has no authority to act In the majority of cases this preliminary decision 
of the Magistrate is not, and, as has been already observed, it is not required 
bv law to be, based upon evidence judicially taken or recorded. The Magis- 
trate may, and [ 302 ] probably ought to, consider any objection that the place 
was not public or private ; but he usually proceeds upon a Police report, or some 
other information, or upon his general view of the whole matter. If the 
Magistrate decides to treat the place as a public place, I think the fact of the 
person concerned asking for a jury who shall decide the only question which 

•£532. — If a dispute aii5»e concerning the right of use of any laud or water, or any right of 
way, .such Magistrate, within whose jurisdiction the subject of 
Dispute coneorning right dispute lies, may enquire into the matter ; and if it appears 
of use of bind or watci to him that the subject of dispute is opened to the usij of the 

public, or of any person or of any class of persons, such Magis- 
trate may order that the po.ssesRioii thereof shall not, be taken or retained by any one to the 
exclusion of the publie, nt of such person or of such class of persons, as the case mav be, 
until the person claiming such possession shall obtain the decision of a competent Civil Court 
adjudging him to be entitled to such exclusive possession, 

I’rovided that such Magistrate shall not pass any such order, if the matter be such that 
the right of use is capable of being exercised at all times of the year, unless such right has 
been ordinarily exercised within throe months from the date of the institution of the inquiry; 
or in cases where the right of use exists at particular seasons, unless such right has been 
exercised during the latest of such seasoms before the complaint.] 
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the Code len^ves to them, i.e., whether the order for the removal of #the 
obstruction or nuisance is reasonable and proper, cannot be treated as an 
admission that the place is a thoroughfare or public place. 

T am, therefore, of opinion that the second question ought to be answered 
in the affirmative, and that it is competent to a Civil Court, irrespective of an 
order made under s. 521 of the Code of Criminal Procedure, to try tlie question 
whether the land which formed the subject of sucli order is private property, 
and not a thoroughfare or public place, as between the parties to such suit, and 
those who claim under them. In the present case I think it is clear that plot 
No. 1 is not a thoroughfare or public place, and tliat the defendant has no right 
of way over such plot. This lias keen found by both the lower Courts upon the 
evidence, and the finding cannot be impeached in second appeal. 


I think, therefore, that we must dismiss this appeal as regards both plots ; 
but so much of the decree of the lower Court as sets aside the order made by 
the Magistrate under s. 521, Code of Criminal Procedure, must be expunged. 

White, J.— I agree with my brother FlELJi that although the plaintiff is 
not entitled m this suit, or indeed, by any proceeding in a Civil Court, to set 
aside the order made by the Magistrate under s. 521, yet that he is entitled to 
have the question tried in a civil suit as to whether the defendant has a right 
of way or not over the land in dispute. 

^ There is nothing in s. 521, or the following section, relating to orders made 
by Magistrates under s. 521, which gives the Magistrate exclusive jurisdiction, 
for the purpose of determining whether a place is a thoroughfare or public place, 
nor is there anything in these sections from which it may be inferred that the 
jurisdiction of Civil Court to determine that point is ousted. 


NOTES. 


Appeal dismissed. 


[This case was followed in (1888) 15 Cal 460 F B. which overruled (1886) 14 Cal. (50 
wherein this case was dissented from. 


See also G Bom. 670 , G72 , 15 Cal. 564 ] 


[SOSj The 25th Auqust, 1880, 

Present : 

Mr. Justice White and Mr. Justice Field. 

In the mattei* of the Petition of Sheetanath Mookerjee. 

Slieotanath Mookerjee. 
vei sus 

Promothonath Mookerjee and another."' 

Certificate to collect debts, Right to — Act XX VII of 1860 — Qtieshon of validity of 

alleged adoption — Ihile. 

A, alleging himself to be an adopted son, opposed the appliciffcion for the grant of a 
certificate under Act XXVII of 1860 to B, who, irrespective of the alleged adoption, would 
be the legal lineal heir of the deceased. The Court before whom the application was made 
refused the grant of the cortificats, on the ground th.it sufficient prima fctcie evidence existed 

• Appeal from Order, No. 126 of 1880, against the order of P, Dickens, Esq., Judge of 
Nuddea, dated the 8th March 1880. 
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OBta||liflhiiig the validity of the adoption. On appeal held^ that the Appellate Court, concur* 
ring with the opinion expressed by the Court of first instance in respect of the factum of the 
adoption, would not be justified in setting aside the decision, on the ground, that such Court 
was wrong in entering into and deciding the question as to the validity of the adoption. 

On an application for the grant of a certificate under Act XXVII of 1860, which is 
opposed by a party, who alleges he has a preferable title to it, the Court should adjudicate 
the question of title, with a view to determine which party has the preferential right to the 
certificate. 

Ik this case one Sheetanath Mookerjee applied for the grant of a certifi- 
cate under Act XXVII of 1860 in respect of the debts of one Umasundari 
Debi, deceased. The applicant was admittedly the heir to the deceased in the 
ordinary course of succession, but it was alleged by the guardian of one 
Promothonath, a minor, who appeared to oppose the ai)plication of Sheetanath, 
that such minor was the validly adopted son of the deceased Umasundari 
Debi, and on that ground no certificate could be legally granted to Sheetanath. 

The Court of first instance entertained the question as to the factum and 
validity of the adoption, and being of opinion that strong prima facte evidence 
existed as to the adoption, dismissed the application. 

The petitioner appealed to the High Court. 

Baboo Srinath Das (with him Baboo Hurrender Nath Mookerjee) for the 
appellant. — The Court below had no jurisdic-[804]tion to enter into, and 
decide, the question of adoption. The alleged adopted son has no locus standi 
at the hearing of an application of this sort, and should not have been heard. 
The certificate should have been granted, as a matter of course, to the 
applicant, he admittedly being the legal lineal heir of the deceased. See Kali 
Coomar Ghatterjee v Tara Prosunno Mookerjee (5 C. L. E. 517). 

Baboo Nilviadhab Bose and Baboo Badhika Churn Mitter for the 
Respondent. 

The Judgments of the Court (White and Field, JJ.,) were as follows : — 

White, J. — I think that the Judge,’ Mr. DICKENS, was right in his view, 
both of the law and of tlje facts in this case. 

Under Act XXVII of 1860 the Court is to determine the right to the 
certificate, subject to an appeal to this Court. 

It appears to me, having regard both to the language and also to the 
authorities upon the construction of the Act, that when there are two 
claimants for the certificate, and they dispute between themselves as 
to the right to the certificate, the Judge ought to determine between those 
two claimants which of them has the preferential right to the certificate. 
So also, if one of them only claims the certificate, and the other merely 
opposes the grant, there is no difference made in the duty of the Judge 
by the fact, that the opponent alleges himself to be the adopted son of the 
deceased, and the claimant is the man who would be the heir of the deceased 
if the adoption had ?iot been made. In the present case the certificate was 
applied for by the man who was the heir of the deceased failing the adoption, 
and its issue was opposed by the father and guardian of the adopted son, 
who is a minor. The Judge has held that so strong a prima facie case in 
favour of the adoption was made out, that he considered that he was entitled 
to refuse the application of the claimant. We see no reason to differ from 
the Judge. 


ai6 



IN THE MATTER OF SHEETNATH MOOKERJEE [1880] I. L. R- 6 Oa). 808 

We have been referred to the case of Kali Goomar Chatterjee v. Tard 
Promnm Mookerjee (6 0. L. R., 517) in which the following law is laid [8053 
— ** An adopted son not being, so to say, a natural heir, and the 
fact being disputed, we think the Judge was warranted in refusing to enter into 
that investigation, and the certificate was properly given to the nephew of the 
deceased, who was the next heir according to the Hindu law, in the absence 
of any nearer kinsmen and heirs.** 

That case has been cited as an authority to show why the decision 
appealed against before us should be reversed, but it appears to me no authority 
for that purpose. In the case cited, the lower Court had refused to go into 
the question of adoption! and the High Court considered that the Judge was 
warranted in so refusing. 

It is one thing to say that a Judge is warranted in refusing to go into a 
particular question, ari^ another thing to say, when he has gone into that 
question, that his order must be set aside. When a case comes before us, in 
which the facts are identical with those which are accepted in Kah Goomar 
Ghatterjee v. Tara Prosunno Mookerjee (5 C. L. R., 517), it will be necessary to 
consider whether the law there laid down is in accordance with the current 
of authorities on the subject. It is sufficient now to say that that decision 
does not stand in the way of our declining to interfere with Mr. Dickens's 
ordec, , 

The appeal is dismissed with costs. 

Field, J. — The first ground taken in this appeal is, that the District 
Judge was wrong in entering into and deciding the question of the validity and 
factum of the alleged adoption. 

I am of opinion that this objection to the decision of the lower Court 
cannot prevail. 

The third section of Act XXVII of 1860 provides, “ that the applicant in 
his petition, shall set forth his title," and that the Court ** shall determine the 
right to the certificate and grant the same accordingly.’* I think this language 
clearly shows that it is the duty of the Court to enter into the question of title, 
when there are contending parties, and the title of the person who bases a 
preferential right thereupon is not admitted between them. Until this question 
has been decided, 1 do not see how CS06] the Court can determine the right to 
the certificate, and grant the same accordingly. 

It has been held in the Madras Presidency that the language of the section 
is not limited to heirs-at-law, and that a person claiming under a will (to which 
the Succession Act is not applicable), may obtain a certificate under the Act 
upon proof of the title based upon the will. In the case of Mussamut Anundee 
Koer V. Bechoo Sing (20 W. R., 476) Mr. Justice Prear observed as follows: — 
No doubt the Judge is quite right in thinking that the proceedings initiated 
for the purpose of obtaining a certificate under this Act, are not civil proceedings 
in this qualified sense, — namely, that no title is judicially determined between 
the parties as the result of the enqpiry ; still the Court is bound, under the Act, 
to give the certificate to the person who makes out a title#, and it is for that 
purpose necessary, when parties are not agreed upon the fact, that the Judge 
should try the issues in the ordinary way by the aid of the evidence put 
forward by the parties.’* In In re Oodoychum MtUer (I. L. R., 4 Cal., 411) 
the question of title was considered in order t ) the grant of a certificate under 
the Act. In another case, Koonj Behary Chowdry v. Oocqol CKimder Ghowdhry 
(I. L. R., 3 Gal., 616), the case of Mussamut Annundee Koer v. Bachoo Sing 


3 CAL,— 28 
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(20 W. R., 476) was quoted as an authority for the proposition, that the 
Judge is bound to enquire which title has been made out for the purpose of the 
legal requirements of the Act, — a proposition in no way controverted or dissented 
from, although in that particular case the application for a certificate was 
rejected upon other grounds, one of which was that this application was made, 
not really for the purpose of obtaining a certificate to collect debt, but with the 
object of obtaining a decision on a question of title which could be defini- 
tively determined only in a regular civil suit. 

In the case now before us, the question of title was raised with immediate 
reference to the grant of the certificate, and as the District Judge has decided 
this question carefully, grounding his judgment with the observation, that it 
shall have effect for the purposes of the Act XXVII only, I am of opinion that 
his deci-[307] sion ought not to be disturbed upon the first ground taken in the 
petition of appeal. 

On the question of fact, I think that a strong printa facie case was made 
out before the District Judge, and that the order made by him in the case is 
supported on the evidence. 

I concur in dismissing the appeal. 

Appeal dismissed. 

MOTES. 

[A fiiiiiilar view was held in (1888) 15 Gal. 574 ; (1896) 23 Gal. 431. 

See also 17 Mad. 437]. 


[6 Gal. 307] 

APPELLATE CRIMINAL. 

The 17th September, 18S0. 

Present : 

Sib Richard Garth, Kt., Chief Justice, and mr. Justice Maclean. 

The Empress 
versus 

Sunker Gope.*** 

Criminal Procedure Code (Act X of 1872), s. 66 — Dishonestly retaming in 
hritvih Territory property stolen beyond British Territory n 

A Nepal&se subject, having stolen cattle in Nepal, brought them into British territory, 
where he was arrested and sentenced to one year’s rigorous imprisonment. Held, that ha 
could not be tried for the theft itself, but that he might be convicted of dishonestly retaining 
the stolen property. 

Beg* v. Lakhya Govind (I. L. B., 1 Bom., 50.) followed. 

I 

Reference to tlVa High Court under s. 296 of the Criminal Prooedure 
Code. 

A Nepalese subject bad stolen two head of cattle from the homesteads of 
two separate individuals in Nepal, and had brought the cattle with him into 

* Oriminal Etateience, Ko. 1334 of 1880, from F. H. Barrow, Esq., iUai.iafa.rfa 

of DurWwngah, dated tha Slst August 1880. ^ a» ng ««« 
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British territory, where he was arrested and sentenced by the Officiating Joint 
Magistrate of Mohubarri to one year's rigorous imprisonment under s. 411'^ of 
the Penal Code. 

The Officiating Magistrate of Durbhangah was of opinion that the case 
was not cognizable in British territory, and referred the matter to the High 
Court. 

No one appeared on the reference. 

[808] The Opinion of the High Court (Garth, C. J., and Maclean, J.) 
was as follows : — 

Ofarth, C. J. — We are of opinion that the conviction of Shunker Gope, for 
an offence under s* 411 of the Penal Code, is legal, and that we should not 
interfere. Shunker Gope confessed to having stolen cattle in the kingdom of 
Nepal, and he was found in possession of them in British territory. Section 66 
of the Criminal Procedure Code, illustration (6), lays down that “ a charge of 
receiving or retaining stolen goods may be inquired into and tried, either in the 
district in which the goods were stolen or in any district in which any of them 
were at any time dishonestly received or retained." Now the theft having 
occurred beyond British territory, the prisoner could not be tried for that offence 
in our Couris, see Ueq. v. Apivtgadu (I. L. B., 1 Mad., 171), but the present case 
seems to be very similar to one reported in the Indian Law Reports, Beg v. 
Lakkya Oovind (I. L. B., 1 Bom., 50) ; and therefore we think that the con* 
viction may he sustained. 

It is unnecessary for us to say anything on the question of extradition ; 
that matter will be dealt with by the local authorities under the orders of 
Govehiment. 

Conviction upheld, 

MOTES. 

[PROPERTY 8T0LEM OUT OF BRITISH INDIA. 

The view in this case that property stolen out of British liidi.i may fall within I. P. C. 
&. 411, was not followed in (1881) 5 Bom. 838. But the Legislature by Act VIII of 1882 
sec. 9 has amended the definition of stolen propet ty (k. 410) so as to include all such property 
whether the offence ^‘has been committed within or without British India.”] 


. , * [Sec. 411 . — Whoever dishonestly receives or retains any 

Dishonestly r eceiving stolen property, knowing or having reason to believe the same to 
stolen property. be stolen property, shall be punished with imprisonment of either 

description for a term which may extend to three years, or with 
fine or with both.] 
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The 7th October, 1880. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Maclean. 


In the matter of Mutty Lall Ghose and others.'^ 

Criminal Procedure Code (Aot X of 1872>, ss. 471, 467, 193— /nsWiatioa of Criminal 
Prosecution, pending Appeal in Civil Court. 

If, in the course of % proceeding, either civil or criminal, a Judge or Magistrate finds 
clear ground for believing that either the parties to the proceeding or their witnesses have 
committed perjury or other offence against public justice, he is justified in directing criminal 
proceedings against such person under s. 471 of the Criminal Procedure Code without any 
further enquiry than that which he has already held in his own Court. 

[809] As a matter of discretion and propriety, it is right for a Court, before committing 
a person on a charge of perjurj upon his own uncontr idicted statement, to await the hearing 
of the appeal, where an appeal is pending, in the case in which he is charged with such 
perjury. 

In this case the District Judge of Hooghly ordered a prosecution to be 
instituted against Mutty Lall Ghose, Kumar Mundle, Becharam Eoy, and 
Heroo Lai Ghose for forgery and perjury in a civil suit, under ss. 467t, 471, 193] 
of the Criminal Procedure Code, 

An application was made to the High Court on behalf of the accused, that 
the criminal proceedings might be stopped until the appeal in the civil suit 
was beard. 

Baboo Juggut Chunder Banerjee, for the petitioner, contended that the 
order of the District Judge should be set aside, or at least stayed, and that the 
Judge should have issued a rule calling cn the petitioners to sliow cause why 
they should not be prosecuted under s. 471, before the proceedings were 
actually instituted . — The Qtieen v. Batioo Lall (I. L. R , 1 Cal., 450). 

The Judgment of the Court (Garth C. J., and Maclean, J.) was 
delivered by 

Garth, C. J. — We think that there is no ground either for setting aside 
or for staying the criminal proceedings. 


• Criminal Motion, No, 19 of 1880, against the order of J. P. Grant, Esq., District 
Judge of Hooghly, dated the 5th August 1880. ' 

t[Sec. 467. — A complaint of any oftence described iii chapter X of the Indian Penal Code, 
•Pmaw-iitionforcontemms not falling Within section four hundred and thirty-five or four 
nf thnLwfnl ^ hundred and thirty^Hix of this Act, shall not be entertained in 

* w . ^ any Criminal Court except with the .sanction or on the complaint 

public servant . public servant concerned, or of his official superior. 


The prohibition contained in this section shall not apply to the offences described in 
sections one hunderd and eighty -nine and one hundred and ninety of the Indian Penal Code.] 

{fSoc. 193.-~The Magistrate may, from time to time, at any 
Examination of accused, stage of the inquiry and^ without previously warning the accus^ 
n. person, examme him, and put such questions to him as he 
considers necessary. 

The accused person shall not render himself liable to punishment for refusal to answer 
such questions or for giving false answers to them, but the Magistrate shall draw such 
inference as may to him seem just from such refusal. 

Explanation, — The answer given by an accused person may be put in evidence against 
him, not only in the case under inquiry, but also in trials for any other ofiences which his 
replies may t<md to show he has committed.] 
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We consider that the Full Bench decision of this Court in In Die ^natter 
of the Petition of Bam Prasad Ilazra (B. L. R., Sup. VoL. 426 ; S.C., 5 W. R., 
Mis., 24) is a direct authority for the position, that where criminal proceedings 
have been instructed by a District Judge against the parties or their witnesses 
in course of a civil suit, the High Court has no power to stay those proceed- 
ings until the decision of the Judge in the civil suit has been heard upon 
appeal. 

As regards the other point, we think that the ruling of the Court in the 
case of Thd Queen v. Baijoo Lall (I. L. R., 1 Cal., 450) has been somew^hat 
misunderstood. It seems to be supposed from that ruling, that a Court, either 
civil or criminal, which has heard a case tried, has no right to institute proceed- 
ings under [ 810 ] s. 471 of the Criminal Procedure Code against any of the 
parties concerned in the suit, without first holding an enquiry, and calling upon 
those parties to show-ioause why such proceedings should not betaken. 

We think that this is clearly a mistake. If, in the course of a proceeding, 
either civil or criminal, a Judge or Magistrate finds clear ground for believing 
that either the parties to the proceeding or their witnesses have committed per- 
jury, or any other offence against public justice, he is justified in directing 
criminal proceedings against such persons under s. 471, without any fuilher 
enquiry than that which he has already held in his own Court. 

'"Mr. Justice Macpherson in that very case says distinctly, “ If in the 
course of the civil trial the Judge has before him clear and unmistakable proof 
of a criminal offence, and if, after the trial is over, he, on consideration, thinks 
it necessary to proceed at once, of course it may be right to do so. ” 

There is, therefore, no ground, as far as we can see, for setting aside 
the proceedings in this case, upon the ground that the Judge should, before 
instituting them, have held any other enquiry than that which he had already 
held in the probate case. 

At the same time we think that the Judge might well take warning from 
the very excellent advice which is given to Subordinate Courts by Mr. Justice 
Macpherson in the judgment which we have been quoting. We do not pretend 
of course to give any opinion as to the merits of this case, but it would certainly 
seem rather rash to institute criminal proceedings in case where the evidence 
is all one way, and where an appeal is now pending to this Court. We think 
that, as a matter of discretion and propriety, the Judge might have waited 
until the apx)eal had been heard before he ventured to commit the accused for 
perjury upon their own uncontradicted statements. 

Application dismissed. 

* NOTES. 

[That a preliminary imjuir> is not imperative has been laid down also in (1901) 6 G, 
W. N. 295 ; liatanlal 895 ; 5 All. 82. Sec al»o 20 Cal. 174 ; 19 Cal. 315 ; 7 Mad. 189.] 
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[811] ORIGINAL CIVIL. 

The 11th August, 1880, 

Present : 

Sir Richard Garth, Kt.. Chief Justice, and Mr. Justice Pontipex. 

Gobind Lall Seal and others Plaintiffs 

versus 

Debendronath Mullick and others Defendants. 


Limitation Act (ATF of 1877), sclted, ii, arts, IIH and 144 — Possession — 

Permissive occupation— Discontinuance, 

A suit for tbe recovery of immoveable property against a person who had originally been 
in mere permissive occupation or possession accorded on the ground of charity or relationship, 
is governed by Act XV of 1877, sched. ii, art. 144, and not by art. 1442 of the same schedule. , 

In such a case the owner of the property, who has accorded the permissive occupation, 
cannot be said to have discontinued the possession. 

This was an appeal from a decision of Mr. Justice WILSON, dismissing the plain- 
tiff's suit with costs. The facts of the case are set out in the judgment of the 
Court below, which will be found reported in the Indian Law Reports, 5 
Cal., 679. 

The Advocate- General (Mr. O, C, Paul), the Standing Counsel (Mr, J, D. 
Bell), and Mr. Phillips for the Appellants. 

Mr. Kennedy and Mr. Henderson for the Respondents, 

The Standing Counsel, — The learned Judge was wrong in holding that 
there was a discontinuance of possession in this case. The evidence is con- 
clusive that the occupation was only permissive, inasmuch as the Seals 
repaired the house, paid the rates and taxes, . and registered themselves as 
proprietors under the Registration Act of 1876. These acts are strongest 
evidence of permissive occupation. The possession of the defendants was. 


tArt. 144:— 


Description of suit. 

Period of Limitation. 

Time from which period 
begins to run. 

For possession of immo- 
vable pi;operty or any interest 
therem not hereby otherwise 
specially provided for. 

Twelve years. 

When the possession of the defend- 
ant becomes adverse to the 
plaintiff.] 


[Art 142 


Description of suit. 

Period of Limitation. 

Time from which period 
begins to run. 

For possession of immo- 
vable property, when the 
plaintiff while in possession 
of the property, has been 
dispossessed or has discon- 
tinued the posi^ession. 

Twelve years. 

The date of the dispossession or 
discontinuance.] 
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admittedly, permissive at the oommencement. It lies on them to show th at 
its oharaoter has changed : Bamdhun Satta v. Nobin Ghunder Chowdhry (12 W. 

B. , 250). A tenancy-at-will must be determined by notice to quit — Phillips v, 
Nund Coomar Banerjee (8 W. E., 385), Ram Narain Manjhee y. Mmsamut Futema 
Sogra ("23 W. B., 399>) ; or by some act on the tenant’s part showing a desire to 
hold adversely : tS18] Khurnckdharee Stnghv, Bewat Lall Sing (12 W. R., 167). 
Here there is no evidence of that kind except the bare omission to pay rent, and 
that cannot constitute adverse possession : Troylukho Tartnee Dassia v. 
Mohima Ghunder Muttuck (7 W. R., 400), and JST. v. Gollet (Russ, and Ry., C. 

C. , 498). The case of Badhabai v. Shama (4 Bom. H. C. Rep. A. 0., 155) is 
clearly in point here, and shows the suit is not barred. Leigh v. Jack (L. R., 5 
Exch. D., 264, see p. 272 ; S.C., 49 L. J., C. P., 226) is a very similar case. 

Mr. Kennedy for the respondents. — It is not necessary to show adverse 
possession here, but merely a discontinuance within the meaning of cl. 142 of 
the second schedule. As to what is a discontinuance, see Sugden’s Vendor and 
Purchasers, p. 351. The Seals gave up this house to Shumbhoonath Mullick, 
and during the whole period of limitation ceased to have any control over it. 
They are, therefore, barred by limitation : Jack v. Walsh (4 Ir. C. L, R., 254) 
and Ellis v. Crawford (5 Ir. C L. R., 402). Even if the possession of Shum- 
bhoonath were originally that of a tenant-at-will, that determined at his death, 
and no new tenancy has been created. 

Mr. Henderson (on the same side) cited Smith v. Lloyd (Exch., 562) 
and Doed Bennett v. Turner (7 M. & W., 226 ; 9 M. & W., 643). 

The following Jutfdments were delivered : — 

PontifeZy J. — ^There are two questions to be considered in this : — 1st was 
the house in dispute an absolute gift from Mutty Lall Seal (who died in 1854) 
to Shumbhoonath Mullick ? and 2nd, if it was not an absolute gift, conveying 
the property, are the plaintiffs barred by limitation from recovering the house ? 

With respect to the first question there is no direct or contemporaneous 
evidence that can be relied on ; and it must, consequently, be determined by 
the conduct of the parties and the probabilities of the case. 

[ 318 ] The title-deeds of the house remained in the possession of the Seals ; 
the property continued to stand in their names , when Beng. Act VIII of 1876 
was passed, the Seals were registered as proprietors ; the Seals have all along 
paid the rates, taxes, and assessments payable in respect of the house ; the 
Seals have all along done the repairs when requested by the Mullicks ; and when 
some five or six years ago, the defendants desired a poojah-dalan to be built, on 
account of their turn of worship of a certain idol having arrived, the Seals 
furnished the materials or the greater part of the materials, though they 
declined, for the reasons stated by the witnesses, to build the poojah-dalan ; 
and lastly, when in consequence of this poojah-dalan having been erected a 
higher assessment was placed upon the premises, the Seals paid, and continued 
to pay, such higher assessment. Moreover, the Seals, for many years, made a 
charitable allowance to the Mullicks towards their maintenance. That allowance 
ceased some years ago, but the payment of the rates, &c., and the execution of the 
repairs by the Seals have continued. 

The defendants explain these circumstances as being merely the continued 
bounty and charity of the Seal family . but to my mind these circumstances 
only convey the impression of continued acts of dominion by the Seals with 
respect to the property ; and reflecting back on the original transaction, with 
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respect to which we have no reliable direct evidence, they persuade me that 
there was never any gift of the house, but only a charitable permission to 
occupy it. The constant requests by the Mullicks that the Seals should exe- 
cute repairs, and their application to the Seals to build a poo]ah-dalan, appear 
to me to be recognitions on the part of the Mullicks that they were occupying 
only by permission of the Seals. 

The second question then arises : — Are the Seals now barred by limitation ? 

It is argued that art. 142 of the second schedule to the Limitation Act 
governs this case, and is conclusive in the defendants’ favour. That article 
provides that the period of limitation for a suit for possession of immoveable 
property, when the plaintiff has “discontinued ” the possession, shall be twelve 
years from the date of “ discontinuance. ” 

[8U] If that article is to*be construed so that “ discontinuance" includes 
a permissive occupation on account of proved charity or relationship, very 
dangerous consequence would result in this country. For nothing is more 
common in a Hindu family than to permit members of it, having no legal claim 
upon it, such as married daughters and their husbands, to reside in part of the 
family property rent-free, and without written acknowledgment. 

But the use of the word “ discontinued" in art. 142 of the second schedule 
to the Limitation Act has evidently been copied from the third section of 3 and 
4 Will. IV, c. 27. In that Act, however, the word “ discontinued " cannot be 
taken to apply to a tenancy-at-will or an occupation of a like nature, because 
the limitation applicable to a tenancy-at-will is expressly provided for by 
another section of that Act. 

Now, though an estate exactly con-esponding to an English tenancy-at-will, 
with its precise incidents as to endurance and determination, may not exist in 
India, yet a permissive occupation, which has very considerable resemblance 
to a tenancy-at-will, is of extremely frequent occurrence in this country in 
consequence of the family habits and natures of its people. 

I think, therefore, that as section 3 of the English Act does not apply to 
a tenancy-at-w^ill, so it was not intended that the corresponding art. 142 of the 
second schedule to the Indian Act should apply to a permissive interest in 
India. 

I am of opinion that a permissive possession or occupation accorded on 
the ground of proved charity (as in the present case) or relationship, was intend- 
ed and must be held to be governed by art. 144, and not by art. 142 of the 
Limitation Act ; and, therefore, that limitation should operate in such cases 
from the time when possession first became adverse. And in this case the 
evidence shows that the possession never became adverse. 

I am unable to construe “ discontinuance " in art. 142 as an active putting 
into possession, by the owner, of some dependent by way of charity. 

But even if art. 142 were applicable to cases of this nature, I am of opinion 
that it would not apply to the present case. ^ 

[ 818 ] As Lord^Tustice Bramwell said in Leigh v. Jack (L. E., 5 Exch. D., 
at p. 272) : — “ After all, it is a question of fact, and the smallest act would be 
sufficient to show that there was no discontinuance." In the present case the 
repeated acts of entry by the Seals for the purpore of executing repairs indicate 
a continuance of dominion and ownership ; and the continued applications and 
requests by the Mullicks to the Seals seem to ine, as Chief Justice CocKBURK 
says in the case quoted, acts of persons who did not intend to be tresi^isBers 
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0V to infringe upon another*8 rights. Upon the evidence^ as it stands, therefore, 

I think, the plaintiffs are entitled to recover, and that the judgment of the 
lower Court should be overruled. 

Garth, C. J.— I quite concur in this judgment ; and I only desire to add, 
0hat I think the words “ dispossession ** and “ discontinuance ’’ (which are 
borrowed from the English Limitation Act of William the IVth) apply only to 
■cases where the owner of land has, either by his own act, or that of another, 
been deprived altogether of his dominion over, the land itself, or the receipt of 
its profits. 

But where the owner, in the exercise of his own proprietary right, permits 
some other person to occupy his land, or to receive his rents, then, whether the 
jelation of landlord and tenant exists between the parties or not, I consider that 
the possession of the owner is not discontinued, because, under such circum- 
stances, the possession 'of*the occupier is the possession of the owner. 

The case then comes under art. 139'^ of the Limitation Act, if the relation 
between the parties is that of landlord and tenant ; or under art. 144, if there 
is no such relation ; and in either case the plaintiffs in this suit are not barred. 

It was contended by Mr. Kennedy for the respondents, that, assuming the 
possession of Sumbhoonath Mullick in the first instance to have been permissive, 
and that a tenancy-at-will was created in his favour, the will vras determined 
on the death of Heeralall Seal, or at any rate on the death of Sumbhoonatli 
Mullick; and that, upon such determination of the will, the possession of the 
Mullick family became adverse. 

£ 816 ] But whether it was adverse or not, is a question to be determined 
(by the evidence — see Eyre v. WaUh (10 Ir C. L. R., 346) — and probably it 
imight have been considered adverse, according to the rule of English law, if 
•nothing had afterwards liappened to show that the Seals still retained their 
^dominion over the property, and that the occupation of it by the Mullicks 
continued only permissive. 

But the self-same state of circumstances which satisfies me that the 
oceupation by Sumbhoonath Mullick was permissive in the first instance, has 
continued without intermission since the death of Heeralall Seal. The rates 
and taxes of the house have continued to be paid by the Seals ; the Seals have 
all along been the registered owners ; they have done the repairs when 
macessary ; and that very remarkable piece of evidence, that the Mullicks 
requested the Seals to build them a dalan, and actually provided the materials 
if or the building of it, occurred within the last five years. 

We are not hampered here by the provision, which has raised so 
many nice points in England, under s. 6 of the Statute of William the 
IVth, with regard to tenancies-at-will ceasing at the end of the first year's 
.occupancy. So long as the tenancy of the occupier does not become adverse 
to that of the owner, limitation does not begin to run ; and an owner 
of land in this country seems in as favourable a position under the present Act 

•[Art. 139 


Dewription of suit. Period of limitotion. 


By ft kmdlord to recover Twelve yeeis When the tenancy k determined.] 

foeaeeeion from • totant. 


SOAL.— SO 
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as he was under the former Act of 1869 — see Phillips v. Nund Cootnar Banerjse 
(8 W. E., 386) and Khumchdhanree Singh v. Bewat Lall Singh (12 W. 
E., 167). I think, therefore, that the defendants' possession being percnissivo 
only, the plaintiffs are not barred by limitation, and our judgment is, that they 
are entitled to a decree for the property in question, with costs on scale 2 in 
both Courts. 

Appeal allowed. 

Attorneys for the Appellants : Messrs. Carruthers d Jennings, 

Attorneys for the Eespondents : Messrs. Beeby and Buttef\ 

NOTES. 

[I, PERBflSSIYE OCCUPATION— 

Does not come within the terms dispossession, or discontinuance of jwssession : — 6 Cal. 
311 ; (1893) P R. 104 Bohbett v. Sofith-Easte) n Bp, Co. (1882) 9 Q. B. D 424 , Londmi and 
Nofth-Weste7'n By, Co, v, Buckmastei- (1875) L R 30 Q. B. 444. Po8Se^>8ion involves an ani- 
mus possidendi — i.e. occupation with the intention of excluding the owner as well as other 
people • Ltttledale v. Liverjiool College (1899) 1 ch. 19 at 23, per Lmdley M, B, 

When possession or dispossession has to be inferred from equivocal acts, the intention 
with which they are done is all-important • Ibid. Time runs from the termination of per- 
missive occupation : — fl898) 23 Bom 283. 

II. DISCONTINUANCE OR DISPOSSESSION OF PROPERTY— 

The definition here given was adopted m (1896) 1 C W N. 277 There must bo both 
absence of possession by the person who has the right and possession by another, whether 
adverse or not to be protected, to bring the case within the statute” — per Baron Pakke in 
Smith V. Lloyd (1854) 9 Ex 562, approved in Trustees Agency Co. v. SJiori (1888) 13* 
A. C. 799. 

The difference between dispossession and dtsconhnuance of possession may be expressed in 
this way — the one is where a person comes in and drives out the others from possession ; the 
other case is where the person in possession goes out, and is followed into possession by other 
persons” — per FRY, J., in Bams v. Buxton (1880) 14 Ch. 1). 539.] 

[317] APPELLATE CIVIL. 

The 6th September, 1880. 

Present: 

Sir Eichari) Garth, Kt., Chief .Justice, and Mr. Justice Mitter. 

Eadha Porshad Misser Defendant 

versus 

Monohur Das Plaintiff."' 


Mortgage Bond — Covenant not to lease — Lease of Property mortgaged — Suit to set aside lease. 

i4 mortgaged oerta^in property to B, agreeing, Amongst other things, not to grant in 
zurpeshgi or mortgage the property to .iny one so as to cause any difficulty in the realization 
of the money advanced under the mortgage bond. A subsequently leased in zurpeshgi part 
of the property to C. B obtained a sale-decree against A on his mortgage, and at the sale 

•Appeal from OrigmalT )ecree, No. 178 of 1879, against the decree of Baboo Koylash 
Ghunder Mookerjee, Roy Bahadur, Officiating Second Subordinate Judge of Tirhut, dated tho 
3rd April 1879. 


226 



MONOHUB DAS (1B80] 


1. L. R. 6 Gal. S18 


himself became the purchaser of the property. He then brought a suit against C to set aside 
the zurpesghi lease, and to obtain khas possession. Held, that the covenant in the mortgage- 
bond merely created a personal liability between A and B, and that the sale under B’s 
mortgage^decree did not put an end to the zurpeshgi lease or affect the interests of the 
zurpeshgidar ; that B’s suit against C was wrong in form ; and that his proper course was to 
sue to have his right declared to sell the property in satisfaction of his mortgage debt, so as 
to give the zurpeshgidar an opportunity of redeeming. 

This was a suit brought by one Monohur Das against Badha Pershad 
Misser, to set aside a zurpeshgi lease of a certain village, which had been 
mortgaged to the plaintiff by one Syed Zahurul Haq, and to recover khas 
possession of the property under mortgage. 

Zahurul Haq, on the 23rd December 1867, borrowed a sum of Es. 3,500' 
at 2 per cent., from the plaintiff, giving as security, amongst other properties, 
the village above referred ‘id , one of the terms of the mortgage being that he, 
the mortgagor, “ would not sell absolutely or conditionally, grant in zurpeshgi 
lease, or make gift of, or mortgage, the said properties to any one, or execute 
any deed in any way by which any difficulty might arise in the realization of 
the money covered by the deed.’* 

[ 818 ] In July 1871 Zahurul Haq granted a zurpeshgi lease to the defen- 
dant of part of the properties included in the mortgage to the plaintiff. 

On the 27th February 1873 the plaintiff* brought a suit on his mortgage- 
bond, and obtained a decree for the sale of the mortgaged property, and at the 
auction-sale himself became the purchaser. The defendant, however, refused 
to give up possession to tlie plaintiff*, contending that ins zurpeshgi lease could 
not be set aside, nor he himself ousted from possession, inasmuch as he was not- 
made a party to the mortgage -suit. 

The Subordinate Judge held, that Zahurul Haq had no right to grant tlie 
zurpeshgi lease to the defendant in direct contradiction to the terms of the 
mortgage-bond, and that it was unnecessary that the defendant should have 
been made a party to the mortgage suit, inasmuch as he had only a limited 
interest in the property, and did not stand in the place of his lessor. He 
therefore ordered the plaintiff to be put in possession of the property claimed, 
and set aside the defendant’s ticca lease. 

The defendant appealed to the High Court. 

Baboo Aiibtnash Chunder Banerjee and Baboo Hem Chunder Banerjee for 
the Appellant. 

Baboo Chunder Madhub Ghose and Mr. Sandel for the Eespondent. 

The Judgment of the Court (Garth, C.J., and Mitter, J.) was delivered by 

Garth, C. J, — We think that, having regard to the rule laid down by 
the Full Bench in Einam Momtazooddeen Mahomed v. Bajeoomar Das (14 
B, L. E., 408 ; S.C., 23 W. E., 187), and to subsequent decisions of this Court, 
amongst which we may specially notice the cases of Byjnath Singh v. Gober- 
dhun Lall Mohasohree (24 W. E,, 210) and Chiet Narain Singh v. Crunga 
Pershad (25 W. E., 216), we cannot do otherwise than allew the appeal, and 
dismiss the plaintiff’s suit. 

It is clear that the covenant entered into by the mortgagor in the 
mortgage-bond of 1867 did not render invalid the zur-[319]pe3hgi lease which 
was subsequently granted. We have held in other cases that such* a covenant 
only creates a personal liability as between the mortgagor and the mortgagee. 
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Then it is abo clear, that the subsequent sale under the decree of 1878 
did not put an end to the zurpeshgi lease, er affect the interests of the 
zurpeshgidar. 

The plaintiff has, therefore, no right to sue for khas possession of the 
property as against the zurpeshgidar. His only course would be to bring 
a suit against the zurpeshgidar to have his right declared to sell the property 
to satisfy his mortgage-debt, so as to give the zurpeshgidar an opportunity of 
redeeming. 

This suit is one of a totallv different character. The plaintiff has all 
along contended that he is entitled to khas possession, and that the zurpeshgi 
lease is void ; and we should be entirely changing the nature of his elaim if 
we were to allow him to frame and try it on the other basis. 

The judgment of the lower Court must, therefore, be reversed, and the 
plaintiff’s suit dismissed with costs in both Courts. 

Appeal allowed, 

NOTES. 

fl. WHO MAY REDEEM— 

Any one who has acquired an inteiest m the equity of redemption either in tlie whole 
or in a part of the estate may —(1880) G Cal. 317 at 319 , (1881) 8 Cal. 79 , (1883) 9 Cal. 643 ; 
(1892) 21 Cal. 116 ; (1895) 19 Mad. 151 * Tarn v. Turner (1888) 39 Ch. D. 456 (lessee) ; (1905) 
27 All. 472 (sub-mortgagee) ; (1907) 29 All 679 (perpetual lessee). See (1900) 5 C. W. N. 83, 
where a contrary ruling was given in respect of the holder of a rynti lease. 

II. RIOHI OF OWNER OF EQUITY OF REDEMPTION WHEN NOT MIdE R PARTY— 

The purchaser as assignee of the mortgage, may, if he chooses, proceed de novo to fore- 
close those who were not represented in the suit. Dr. Rash Behary Ghose in his Mortgages, 
V. I (1911 ),p. 621, citing this case, states— The purchaser as assignee of the lien can require the 
lessee to redeem him, and on the latter’s failmc to do so, he ma^ call for a sale of the property. 
And this would seem to be the only course open to him, if the mortgage security was unpaired 
by the creation of the term. On such sale, he w'ould bo entitled to a first charge on the pro- 
ceeds to the extent to which the purchase-money was applied in payment of the montgage- 
debt, (1899) 22 All. 90 being distinguishable as a lease created pendente hte. 

Similarly the puisne mortgagee is not bound by the sale without his being a part,v , 
5 Mad. 184. 

The non-joinder of holders of subsequent!} derived interest is not fatal to the suit . 
<1892) 17 Mad. 17. 

As regards the priority of title under sales in respect of successive mortgages, see the cases 
collected at (1902) 7 C. W. N. 11, at 19. 

ill. bOYENANT BY MORTGAGOR AGAINST ALIENATION— 

As to the effect of an alienation m spite of such a covenant, see besides 6 Cal. 317, (1882) 
5 Mad. 184 ; (1899) 22 All 90 (the lease m this case was however made pendente lite), 

IV. CONVERSION OF A SUIT FOR POSSESSION INTO ONE FOR REDEMPTION— 

See as to when this is permitted and when not, the cases ooUoctod in (1901) 5 C. L. J. 
537 ; Dr. Rash Behan Ghose, Mortgage, Vol. I (1911), p. 614.3 
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FULL BENCH. 

The 14th September, 1880. 

PBESKNT : 

Sir Richard Garth, Kt., Chief Justice, Mr. Justice Pontifbx, 

Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice Prinsep. 

Niamut Khan and others Plaintiffs 

versus 

Phadn Buldia Defendant.°5 

Res judicata — Suit for Enhancertwiii of Bent — Finding in Judgment not embodied in Decree ' — 
Civil Proceduie Code (Act X of 1877)^ s. 13, 

N brought a suit against P for enhancement of rent. P*s defence was first, that no notice 
of enhancement had been given, secondly, that the rent was not enhancoable, as he and his pre- 
decessors in title had held it at a fixed rent from the date of the Permanent Settlement. The 
suit was dismissed on the ground that no notice had been given , but the Munsif stated in his 
judg-[%20]mcnt, that he considered the rent enhanceable, because he did not believe in the 
genuineness of the documentary evidence produced by P. The decree merely ordered 
that the suit should bo dismissed, the portion of the judgment as to the onhanceability of 
the rent not being embodied in the decree P, therefore, had no right of appeal against that 
portion of the judgment. In a subsequent suit by N against P, for enhancement of rent of 
the same tenure, Held, that, on the rule laid down by the Privy Council in Soorjeemonee 
Dayee v. Siiddanund Mohapatter (12 3. L. R., 304; S. C., 20 W. R , 377) and Krishna 
Behan Boy v. Bnnwati Ball Boy (1. L R., 1 Cal , 144 , S C., 25 W. R., 1 , L. R., 2 I. A., 
283), P was precluded, by the decision in the former suit, from denying that the rent of the 
tenure was enhanceable, although the decision on that point was not embodied in the decree. 

The material findings in each case should be embodied in the decree, and if they are not, 
it 18 incumbent on the parties, to avoid their being bound by decision against which they have 
no right of appeal, to apply to amend the decree in accordance with the judgment. ^ 

This case was referred to a Full Bench by Gakth, C. J., and MiTTER, J., on 
the 1st September 1880, with the following remarks : — 

“ This was a suit by a landlord to enhance the rent of a tenure after 
notice. The defendant’s case was, that he and his predecessors in title had 
held the tenure at a fixed rent from the time of the Permanent Settlement, and 
consequently that the rent was not enhanceable. The plaintiff contended thit 
the defendant was estopped from setting up this defence, because in a former suit; 
No. 1193 of 1875, between the same parties, it had been decided that the rent 
of the tenure was enhanceable. 

Now the facts of that previous case were these : — It was a suit like the 
present to enhance the rent of a tenure after notice. The defence set up to it 
was, firstly, that no notice had b^en given ; and secondly, ^hat the rent could 
not be enhanced for the reasons alleged in the present suit. The Munsif in 
that case dismissed the suit upon the ground that no notice had been given ; but 

* Reference to a Full Bench in Appeal under s. 15 of the Letters Patent, from the decree 
of Mr. Justice Tottenham, dated 30th January 1880, made m appeal from Appellate decree. 
No. 1082 of 1879, from the decree of A. T. Maclean, Esq., Judge of Zillah 24-Pargana8, 
dated 3l8t March 1679, reversing the decree of Baboo Okhoy Coomar Chatterjee, Second 
Munsif of Diamond Harbour, dated 28rd September 1878. 
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Tie stated in his judgment that he considered the rent enhanceable, because he 
Jid not believe the potta and dakhilas produced by the defendants. The decree 
made in that suit, however, made no mention of this last point, but merely 
ordered that the suit should be dismissed with costs. 

[ 321 ] ‘ ‘ In the present suit the Munsif considered that the former judgment 
operated as a res judicata, precluding the defendant from denying that the rent 
was enhanceable. The Appellate Court, however, held otherwise, and remand- 
ed the case to the Munsif to try that question. On a second appeal to this 
Couit the only point raised was, whether the judgment in the former suit 
operated as a res :iudicata, and the learned Judge held that it did not. 

“ An appeal was then preferred to this Court under s. 15 of the Letters 
Patent, and we think that the question raised is one of so much difficulty and 
importance, that it ought to be refeiied to a Full Bench. 

The learned Judge of this Court decided in favour of the defendant, upon 
the ground that, altliough in the pre\ious suit the Munsif found that the rent 
was enhanceable, that finding formed no part of the decree , and as the event of 
the suit was in favour of the defendant upon the ground that no notice had been 
given, the latter had no opportunity of appealing. 

“ On the other band it is contended by the appellant, that whether the 
finding of the Munsif was appealable or not, its cfi’ect was the same as a res 
j'lulicata , and that although no declaration of the plaintiff’s right to enhance 
was, in fact, made in the former suit, still, as the plaintiff’ w’ould have been 
entitled to stich a declaration if he had asked for it, the mere finding of the 
issue in his favour was equivalent to a declaration. 

“ In the case oi Sheikh Enacioolla v. Sheikh Ameer liaksh (25 W. Ti., 225), 
decided by MaiiKUY and MiTTER, J3., tlie circumstances were veiy similar to 
those of the present caso , and tlio learned Judges there held, tJiat the finding 
in the former case was conclusive, although the suit was dismissed generally, 
and no declaration in favour of the plaintiff 's right w’as made. This decision 
appears to have been based, in great measure, upon a judgment of tlie Privy 
Council in tiie case of Soorjeenumee Daijee v. Suddanund Mohapatter (12 B. L. 
E.^04, S.C., 20 W. K, 377), and see Krishna Behan Hoy v, Bunwari 
Lai Boy (1. L. K, 1 Cal., 144, sc., 25 W. R., I , L. R„ 2 I‘a , 283) and 
Kriparam v. Bhagawan Dass (1 B. L. E., A. C., 68). 

[ 322 ] Under the provisions of the Civil Procedure Code, 1877, an appeal 
lies only from the decree of tlie lower Court (see Koylash Chunder Koosari v. 
Ram Loll Nag, ante, p. 206) ard the question seems to be whether any finding 
ofcthe lower Coui^ c?!n be made the subject of appeal, wdiich neither expressly 
nor by implication is en.bodied in the decree ; and if the finding of that Court 
is not embodied in the decree, wdiether it can be considered as a res judicata in 
any future suit. 

“ The question, therefore, which we desire to refer for the opinion of the 
Full Bench is, whether the decision of the learned Judge of this Court should 
be confirmed • 

Baboo Mohiny^ Mohan Boy for the Appellants. 

Baboo Kali Mohun l)ass for the Eespondent. 

The following Judgments w’ere delivered by the Full Bench : 

Garth, C. J. (Pontifex and Mitter, JJ., concurring), — We think we are 
bound to follow, in its integrity, the rule which has been laid down by their 
Lordships of the Pri^ Council in the Teases referred to, and adopted by the 
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^slature of this country in the 13th section of the new Code, — ^namely, 
that when a material question has been substantially tried and decided in a 
former suit, and in a competent Court, it cannot be tried again in any other 
euit between the same parties. 

The question which is raised in this suit, namely — whether the tenure was 
liable to enhancement, — was undoubtedly tried and determined by the Munsif 
in the former suit ; and although no declaration was made of the plaintiff’s 
right in that respect, and although the decision was not embodied in the decree, 
«o as to give the defendant a right of appealing against it, still it was a decision 
within the meaning of the rule laid down by the Privy Council, and we think 
that the defendant is bound by it. 

It was argued at the bar, that where, as in this case, the decision in the 
former suit became immaterial for the purposes of that suit, and the defendant 
(as the decree was framed), had no opportunity ot appealing against it, it is 
hard that it should be binding upon him. 

[323] There is no doubt, that the application of the rule to case like the pre- 
sent may, occasionally, be productive of hardship , especiallv until the effect of the 
rule is more generally understood. Parties are very naturally unw illing to ax^peal 
against adverse decisions in cases where they are m the main successful, and 
where, for the purposes of the suit appeal is unnecessary. But, iievertlieless, they 
must appeal, unless they are content to be bound by those decisions. It is 
most important that suitors should understand their position in that respect; 
and it obviously becomes necessary, m order to give parties a proper oppor- 
tunity of appealing, that the material, findings in each case should, in future, he 
embodied in the decree. 

Unless the finding is thus embodied in the decree, the party against whom 
the issue is decided will have no riglit to appeal against it. Appeals can only 
be preferred against the decrees, not against the judgments of the lower Courts 
( see ss. 540 and 5B4 ’ of the Civil Procedure Code) , and therefore, if a party 
wishes to appeal against the decision of a particular issue, which does not appear 
in the decrees, he must first apply to the Court to amend the decree by 
embodying the decision in it. 

This will render it necessary for the lower Courts to draw up decrees fith 
much greater particularity tlian has hitherto been observed. 

^ The effect of our decision in this case will be, that the judgment of this 
Court and of the District Judge will be set aside, and the judgment of the 
Munsif restored. The appellant will have his own costs in all the Courts. 

Morris, J, — In my opinion this case falls within the rule laid down by 
the Judicial Committee of the Privy Council in the case of Soorjeemonee Dayee 
V, tSvddanund Mohapatter (12 B. L. E., 304 ; S.C., 20 W. E., 377). In their 


• [Sec. 684 : — Unless when otherwise provided m this Code or by any other law, from all 
, . , decrees passed in appeal by any Court subordinate to a High 

Second appeals to High an appeal shall lie to the High Court on any of the 

following grounds (namely). , 

(a) The decision being contrary to some specified law or usage 
having the force of law. ' 


Court 

Grounds of second appeal. 


(6) the decision having failed to determine some material issue of law or usage having 
the force of law. 

(c) a substantial error or defect in the procedure as prescribed by tjbis Code or any 
other law, which may have product error or defect in the decision of the case 
upon the merits.] 
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judgment in that case, their Lardships say : — 

** If both parties invoked the opinion of the Court upon this question, if it 
^ was raised by the pleadings and argued, their Lordships are unable to come to 
the conclusion that, merely because an issue was not framed, which, strictly con- 
strued, embraced the whole of it, therefore the judgmentupon it was tiltra [321] 
vires. Their Lordships are of opinion that the term * eause of action * (s. 2 Act 
VII of 1869) is to be construed with reference rather to the substance than to- 
the form of action. But even if this interpretation were not correct, their Lord- 
ships are of opinion that this clause in the Code of Civil Procedure would by 
no moans prevent the operation of the general law relating to res judicata on 
the principle 'nemo debet his vexa/ri pro ead-em causa.* 

It is not unlikely, as has been suggested in the course of the argument, 
that the case before the Munsif having been dismissed, the defendant did not 
think it necessary to appeal against the judgment that his tenure was liable to 
enhancement, and was misled by the omission of that finding in the decree 
itself ; but, to use the words of their Lordships of the Privy Council, ** both 
parties invoked the opinion of the Court upon this question and it was raised 
by the pleadings and argued.** The omission of this finding in the decree is not 
material, because, as pointed out by Mr. Justice Mabkby in the case of Sheik 
Enaetoolla v. Shetk Ameer Suksh ^25 W. B., 225), their Lordships, when they 
delivered their judgment in the case of Soorjeemonee Dayce (12 B. L. E., 304 ; 
S.C., 20 W. E., 377), had not the decree before them, and neither in that 
case, nor in another very similar case, Krishna Behart Boy v. Bunwart Lai 
Boy (I. L. E., 1 Cal., 144 ; s.c„ 25 W. E., 1 ; L. E., 2 I. A., 283), did they 
think it necessaiy to have the decree before them. As a matter of fact, 
in neither case was the finding relied on embodied in the decree. It is true 
that, under s. 540 of the present Code of Civil Procedure, which corresponds 
with s. 23, Act XXIII of 1861 of the old Code, ** unless when otherwise 
expressly provided in this Code, or by any other law for the time being in 
force, an appeal shall lie from decrees or from any part of decrees only.** If, 
therefore, in this case the defendant desired to avoid the finding which was 
adverse to himself, he should have taken proper steps to have the decree 
amended, and so put himself in a position to appeal against it. It is a 
well-known practice in our Courts to give the decree, after it is drawn up and 
before it is signed by the Court, to the pleaders of both parties for 
their examination and signature. An opportunity is thus ajfforded them o{ 
[826] comparing the decree with the judgment, and of coiTecting the former, 
if necessary, where it appears to be at variance with the latter. The failure, 
however, on their part to avail tnemselves of this, and to amend the decree so 
as to open the door to an appeal, cannot render a finding of no effect or less 
binding upon the parties. 

In this view, so long as the opinion of the Court has been given on a 
question which has been raised by the pleadings and argued, that opinion must 
be considered as res judicata, even though it may not have been embodied in 
the decree. I would answer the reference which has been made to this Bench 
accordingly. ^ • 

Prinsep, i|r“I concur in the judgment delivered by Mr. Justice MOBHIS. 

ROTES. 

[1. THE AUTHORITY OF THIS CASE— 

This case is not received now as an authority on res judicata and is treated as having 
been impliedly ovmnledby the Priv)^ Council in 11 Cal. 301. 
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11. BSft JUDICATA— 

Only,. such findings as are the bases of the decree operate as res pidicata, and not others: — 
The leading case is Btm Bdhadw st. Lmko Kocr (1884) 11 Oal. 301^12 I. A., 23 P.C. 
Allahabad \ (1896) 17 All.. 174. 

Bmnbaj/ : (1993) 18 Bom., 597. 

Madras : 7 Mad., 145. 

Calcutta : (1887) 13 Cal., 17 ; (1891) 18 Cal., 647 ; (1904) 9 C.W.N., 60 ; (1907) 9 C.L. J., 
493* See also 6 Cal., 206. 

Punjab : (1889) P.E., 157; (1898) P.E., 31 ; (1904) P.B., 66=(1904) P.L.E., 84. 

The basis of the decree need not be the decision on .tiiy single issue , where it is based 
on several issues, though an^ one would have been sufficient, all would be final and res 
judicata '. (1897) 24 Cal., 900. 

See also 7 M.L J , 274. ” 

The findings need not be embodied in the decree : (1888) 16 Cal , 173 P.C. at 192, 193 ; 
(1891) 19 Cal. 159 P.C. at 172. This is against the view in this case and in cases like (1881) 
4 Mad., 1.34 ; (1883) 7 Bom., 464 etc., Where, however, there is a variance between judgment 
and decree, the decree would prevail — (1892) 15 All., 3. 

Nor would the mere fact of having been embodied in the decree give the finding a wider 
operation : (1898) 18 Bom., 597 at 602, and the cases above cited.] 


[ 6 CaL 323] 

The 6th September, 1880. 

Pbesent : 

SiE Eichard Garth, Kt., Chief Justice, Me. Justice Pontifex, 
Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice Prinsep. 


Kashikant Bhuttacharji Defendant 

versvs 

Rohinikant Bhuttacharji and others Plaintiffs ' 


Linittation — Suit for Arrears of Bent — Betuj. Act VIII of 1869. 

The last day on which a suit for the recovery of arrears of rent can be instituted under 
8 29, Beng. Act VTII of 1869, is the last day of the third year from the close of the year in 
which the rent became payable. 

The word “arrear” in that section means “rent in arrear.” 

Wooniesh Chutider Bose v. Surjee Kanto Boy Ghowdhry (I. Ti R.. 5 Cal. 713) overruled. 

This case was referred to a Full Bench by Morris and Prinsep. JJ. with 
the following remarks : — 

“ We are called upon to decide, in this Special Appeal, whether a suit for 
arrears of rent of 1280, or of any portion of it, brought on the 30th Assar 1284 
(corresponding with July 13, 1877 ) is [ 326 ] not barred by limitation under the 
terms of s. 29 of the Beng, Rent Law (Beng. Act VIII* o^ 1869) ? 

“The plaintiffs' (respondents’) pleader, relying on the^|pudgment of a 
Division Benoh of this Court in the case of Woomefih Chunder Bose v. Surjee 
KarUo Bay Chowdhry (I. L. R., 5 Cal., 713), at first contended, that the 

* Full Bench Eeferenoe in Special Appeal, No. 861 of 1879, against the' decree of Baboo 
Nobin Chunder Ghose, First Subordinate Judge of Mymensing, dated 24th September 1878, 
modifying the decree of Baboo Anuntoram Ghose, Munsif of Attia, dated 81st May 1878. 


8 OAL.— 80 
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present suit, so far as it relates to rent of 1280, could be brought at auy time 
withm 1284. But on its being pointed out that in this case, the defendant was 
under a contract to pay the rent by instalments in the months of Assar, Assin 
' Pous, and Cheyt, he admitted that this judgment did not support him so far 
as this suit related to the rent payable in the three first-named months ; but 
he argues, that it is strictly applicable in respect of the rent payable in Cheyt. 

“ On reference to the judgment in question, it appears to us to be undoubt- 
edly an authority for the proposition that a suit for the rent of Cheyt 1280 can 
be brought at any time before the close of 1284. But with all deference to the 
learned Judges who delivered that judgment, we cannot concur in the 
construction whicli they put upon the terms of s. 29 of the Rent Law. 

“ It appears to uathat, following the construction placed hotli by the Courts 
in England and by the Imperial Legislature on terms similar to those used in 
s. 29, Act VIII of 1869 of the Bengal Code, a suit for arrears of rent of the 
entire year 1280, or of the last instalment of that year, cannot be brought 
after three years calculated Irom the last day of 1280. 

“ We do not agree with the learned Judges who decided tlie case of WooineshT 
Chnnder Bose v Sarjee Kant Boy Chou'dry (I. L. R., 5 Cal , 713) that the rent of 
1280, supposing it to be payable in one payment, would not be due until the 1st 
Bysak 1281. It w^ould, in our opinions, be due or payable on the last day of 
1280 — IX,, on the last day of Cheyt of that year The correct rule for interpret- 
ing the terms used in s. 29 seems to us to be that which is contained in the Limita- 
tion Acts of 1871 and 1877 and in els 2 and 3, s. 3 of the General Clauses Act 
(I of 1868), VIZ,, that, in calculating limitation, or determining a particular period, 
the first day of that period should be excluded and the last day [ 327 ] inlcuded. 
Moreover, it has been held by the Courts in England (see Maxwell on Statutes, 
page310), where the particular period was one month, that ‘ the day correspond- 
ing with that from which the computation began is excluded, so that two days 
of the same number are not comprised in it.' 

“ It IS true that the Acts of the Imperial Legislature to which we have 
referred, do not apply to the Bengal Rent Act, but there is nothing in that 
Rent Act which is opposed to such a construction , and in our opinion, the 
general principles which regulate the interpretation of expressions similar to 
those contained in s 29, bhould be applied also to that special law. There is 
nothing in the Rent Law which makes it exceptional in this respect. 

“ In the present case, therefore, we are of opinion that limitation com- 
menced to run from the last day of Cheyt 1280, when the instalment payable on 
that date became due . but that, in calculating the term of three years, that day 
must be excluded. A suit for that instalment could not be brought until the 
1st Bysak 1281, and might be brought not later than the last day of the period 
of three years from the last day of Cheyt 1280, calculated according to the 
Gregorain era. 

“ Thisquestion, as affecting the period within which suits for arrears of rent 
may be instituted, of great importance, And calls for immediate decision. 
We desire, therefore, the authoritative ruling of a Full Bench on the following 
point : — 

“ What is the last day on which a suit for the recovery of ordinary arrears 
of rent — that is, rent payable yearly at the close of the year to w^hich it relates, 
can be instituted under s. 29, Beng. Act VIII of 1869 ? ” 

Baboo Gdla/p Chufider Sircar for the Appellant. 
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Baboo Issur Chunder Chucherbutty, Baboo Mohiny Mokun Roy, and 
Baboo Kishory Mokun Roy for the Bespondents. 

The Jadjment of the Full Bench waa delivered by 

Garth, C.J* — We think it clear that the last day on which a suit for the 
recovery of arrears of rent can be instituted under the section referred to, is the 
last day of the third year from the [8281 close of the year in which the rent 
became payable ; and as in this case the rent was payable in the month of 
Cheyt 1280, and the defendant was bound to pay it before the close of the last 
day of that month, the plaintiff must have brought his suit within three years 
from that day. 

We do not quite understand the reasons upon which the cases of Woomesh 
Chunder Bose v. Surjee Kanto Boy Chowdhry (J. L. B., 5 Cal ,713) proceeded. 
It seems to have been considered by the learned Judges in that case, that an 
iirrear of rent does not become due until the day after that on which bv the 
terms of the holding the rent is payable. But this, we think, is a fallacy. 
The rent becomes due at the last moment of the time which is allowed to the 
tenant for payment. If it is not paid within that tune, it becomes an arrear , 
and continues an arrear until it is paid. 

The word “ arrear ” in s. 29 of the Rent Act means “ rent in arrear ; ” and 
that rent in arrear would, undoubtedly, become due on the last day of the year 
in whieb it is payable. 

The ]udgment, therefore, of the low^er Appellate Court will be modified by 
limiting the sum which the plaintiffs are entitled to recover, to the rent which 
became due in the years 1281 and 1282. 

We think that the appellant should only have his proportionate costs of 
the hearing before Mr. Justice MoKTiis and Mr. Justice PlUNSEV, but that he 
is entitled to the full costs of the hearing. 

NOTES. 

also, as regards computation of time IH C L.R. 158 gencr.illA , (1000) 7 C L J. 106, 
■with roferon<H3 to rmt, under the Bengal Tenancy Act 
SUIT FOR THE RECOVERY OF IMMOVEABLE PROPERTY— 

It has been similarly held that a suit for recovery of a mortgage debt with a prayer for 
jsale in the alternative is not such a suit (1890) 14 M.ad., *284 ] 

[6 Cal. 328] 

ORIGINAL CIVIL. 

The 11th August, 1880, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 


G. M. Cutts and another Defendants 

. versus 

T. F. Brown and others Plaintiffs. 


Specific Performance — Boidence — Admisstbtlity of Parol Evidence — Evidence Act (I of 1872) 
8, 92, provisoes J and 6 — Practice — Joinder of Causes of Action — Civil Procedure Code 
(Act ^ of 1877) a. 44, rule (a) — Specific Belief Act ss. 17, 22, 26. 

The plaintiffs sued for specific performance of an agreement in writing, which set forth 
inter aUa, that the defendants had agreed to sell, See., under ** certain conditions as agreed 
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upon.’* The defeiidants alleged, thai the written sgree-[8S9lment did not ootitain lAie whole 
Of the agreement between the parties, and o^ered parol evidence in support of their contention. 

Held (reversing the j^|dgmentof WUiSON, J.), that the parol evidence was admissible to 
show what was meant by the clause ‘‘certain conditions as agreed upon.” 

Per PONTIFEX, (GABTR, G.J., dissenting ). — The evidence was admissible under 
phroviBO 1, s. 92 of the Evidence Act (1 of 1872). 

Discussion as to the meaning of s. 92* of the Evidence Act, and of ss. 17t, 22$, and 26§ of 
the Specific Belief Act. 

Per PONTIPBX, J. — It is of the essence of specific performance that part only of an 
agreement should not be performed. 

Part of the purchase-money had been advanced by the plaintifis to the defendants, for 
which the defendants had given their promissory notes ; and the plaint contained a prayer 
that the defendants bo ordered to pay over the amount of the notes. 


•[Sec. 92 : — When the terms of any such contract, grant or other disposition of property, 
or any matter required by law to be reduced to the form of a 
Exclusion of evidence of document, have been proved according to the last section, no 
oral agreement. evidence of any oral agreement or statement shall be admitted 

as between the parties to any such instrument or their repre- 
sentatives in interest, for the purpose of contradicting, varying, adding to, or subtracting 
from. Its terms 

Piotmo (1). — Any fact may be proved which would invalidate any document, or which 
would entitle any person to any decree or order relating thereto ; such as fraud, intimidation^ 
illegality, want of due execution, want of capacity in an} contracting party, want or failure 
of consideration or mistake in fact or law.J 

Bar in other cases of f [Sec. 17 . — The Court shall not direct the specific perform- 

specific performance of ance of a part of a contract except in cases coming under one 
part of contract or other of the three last preceding sections.] 

}£Seo. 22 • — The jurisdiction to decree specific performance is discretionary, and the Court 

bound to grant such relief merely because it is not 

inc sBeoifio rerformance arbitrary but sound and reasonable, guided by judicial principles 

mg speoino periormance. capable of correction by a Court of appeal. 

The following are cases m which the Court may properly exercise a discretion not to* 
decree specific performance : — 

I. Whore the circumstances under which the contract is made are such as to give the 
plaintifi an unfair advantage over the defendant, though there may be no fraud or misrepre- 
sentation on the plaintiff’s part. 

II. Where the performance of the contract would involve some hardship on the defendant 
which he did not foresee, whereas its non-performance would involve no such hardship on the 
plaintiff. 

Ill Where the plaintiff has done no substantial acts or suffered losses in consequence of 
a contract capable of specific performance.] 

§ [Sec. 26 Where a plaintiff seeks specific performance of a contract in writing, to which 
the defendant sets up a variation, the plaintiff cannot obtain the 
performance sought, except with the variation so set up, in the 
following cases (namely) . — 

(a) Where by fraud or mistake of fact the contract of which performance is sought 
is in terms different from that which the defendant supposed it to be when he 
entered into it ; 

(b) Where by fraud, mistake of fact, or surprise the defendant entered into the contract 
under a reasonable misapprehension as t5 its effect as between himself and the 
plaintiff ; 

(c) Where the defendant, knowing the terms of the contract and understanding its- 
effect, has entered into it relying upon some misrepresentation by the plaintiff, 
or upon some stipulation on the plaintiff’s part, wllioh adds to the contract, but 
which he refuses to fulfil ; 

(d) Where the object of the parties was to produce a certain legal result, which the 
contract as framed is not calculated to produce ; 

{e) Where the parties have, subsequently to the execution of the contract, contracted 

to mty it.J ^ 
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HM (aMrmingtiie daoision of WILSON, J.), that there was no misjoinder of causes of 
action within the meaning of s. 44, rule (n) of the Code of Civil Procedure (Act X of 1877). 

The plaintiffs in this case sued one George Malcolip Cutts and Bosiy 
Eliza, his wife, for the specific performance of an agreement for the sale of a 
share of a certain house. It appeared that, on the Ist of October 1877, the 
defendants, being under the impression that they were entitled to a third share of 
the house in question, entered into an agreement in writing with the plaintiffs 
to sell the share to them for Es. 6,200, ** under eertain conditions as agreed 
upon.** The plaint stated that, “ it being subsequently discovered that the 
defendants had only a one-fourth share in the said house, a verbal agreement 
was, by consent of the plaintiffs and defendants, entered into, whereby the 
defendants agreed to sell their share in the said house and promises to the 
plaintiffs for Rs. 5,000. A portion of the purchase-money was paid by the 
plaintiffs. On three several occasions the defendants gave the plaintiffs 
promissory notes for vsprious sums, amounting in all toRs. 3,000, advanced by the 
plaintiffs to them. The plaint prayed, that the defendants might be ordered to 
specifically perform the agreement of the 1st October 1877, and to repay the 
sum of Bs. 3,000 due upon the promissory notes. 

The defendants George Malcolm Outts alone filed a written statement. 
He contended that, as the plaintiffs had not, previ-t330] ously to the institution 
of the suit, obtained” the leave of the Court to join his alleged cause of action in 
respect of the promissory notes mentioned in the plaint with his alleged cause 
of action in respect of the immoveable property, he was not at liberty to 
maintain the suit. This defendant stated that he and his wife agreed to sell 
the share in the house to the plaintiffs, subject to certain terms and conditions 
as agreed to between them, for the sum of Rs. 6,200. These terms and condi- 
tions were, that, upon the execution of the conveyance of the share by the 
defendants in favour of the plaintiffs, the plaintiffs should execute a lease of 
the share in favour of the defendants for the period of three years, at the yearly 
rent of Bs, 720; that the defendants should remain in occupation of the share for 
the period mentioned ; and that, at the expiration thereof, the plaintiffs should 
sell back the share to the defendants for the same sum of Bs. 6,200 if they 
wished them to do so. The reason why these conditions were agreed upon 
was, the first defendant stated, that he and his wife had no intention to sell the 
share, but only to mortgage it , that they were advised that they had no 
power to mortgage ; and that, therefore, the sale, lease, and re-purchase was 
arranged. The first defendant then stated the agreement to sell the one-fourth 
share for Bs. 5,000, and that the terms and conditions mentioned had not been 
performed ; and contended that the plaintiffs were not entitled to specific 
performance of the agreement without themselves carrying out their part of the 
contract. 

Mr, Phillips and Mr. Trevelyan for the Plaintiffs. 

Mr. Branson and Mr. Bonnerjee for the Defendants. 

Mr. Phillips , — It was not ndbessary to obtain the leave of the Court under 
s. 44, rule (a) of the Civil Procedure Code, to join the different causes of action 
upon which the plaintiffs rely. A suit for the specific performance of an 
agreement to sell a shar^in a house is not a ** suit for the recovery of immove- 
able projperty " within the meaning of that section. Possibly this might be held 
to be a ' suit for land or other im-L881]moveaUe pr<^ierty " lyithin s. 12 the 
Charter, but those words are more comprehensive than the words used in 
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8.44, rule (a). The defendants contend that the plaintiffs cannot obtain specific 
l^rformance of the agreement until they have performed certain terms ana 
conditions which are not stated in the agreement. Those terms and 
tions would have to be proved by parol evidence, and the case of Datmoddee 
Path V. Katm Taridar (I. L. JR., 5 Oal. 300) is an authority to show that parol 
evidence cannot be^iven to vary the terms of the written agreement. 

Mr Bonnerjee for the defendants. — The causes of action have been 
wrongly joined, and the suit must be dismissed. The Court has no jurisdiction 
to entertain a suit in this form — Pilcher v. Hina [24 W. B. (Eng.), 619] and 
Delhi and London Bank v Wordie (I. L. B., 1 Cal., 249). Clause (c) of s. 44 can 
only refer to foreclosure. [WiLSON, J. — Could you call a suit to compel 
registration a suit for land ?] No, because the title passes by the conveyance. 
[Mr. Phillips called attention to Act III of 1877, s. 49, as showing that the 
conveyance had no effect without registration..! Then such a suit would be 
for the recovery of land. The plaintiffs rely upon and seek performance of a 
verbal agreement. There must have been some agreement for a lease. “ Certain 
conditions as agreed upon cannot refer to the condition in the document. These 
words were inserted by the defendants themselves in the draft. [WILSON, J. — 
Suppose you are right in saymg.you can give evidence of the terms you set up ; 
is that any answer to the suit ?] The transaction would not be a mortgage. 
The plaintiffs* agreement to re-sell is as much a part of the agreement as their 
paying the price. We say they must covenant to re-sell. [Wilson, J. — I 
suppose I may take it that the words “ under certain conditions *’ refer to the 
document annexed to the plaint ?] Yes. 

Wilson, J. — As between the plaintiffs and Mr. Bonnerjee’s client it 
appears to me that no issue of fact has to be decided. 

The suit is for the specific performance of a contract for sale [332] of land. 
The objections are two-fold. The first is an objection to procedure, the other 
goes to the substance of the suit. 

It is said the suit cannot be entertained in its present form by reason of 
s. 44, rule (a) of the Civil Procedure Code. That section says : — * No cause 
of action shall, unless with the leave of the Court, be joined with a suit for 
the recovery of immoveable property, or to obtain a declaration of title to 
immoveable property, except — (a) claims in respect of mesne profits or arrears 
of rent in respect of the property claimed : (6) damages for breach of any 
contract under which the property or any part thereof is held ; and (c) claims 
by a mortgagee to enforce any of his remedies under the mortgage.” 

Mr. Bonnerjee has cited the case of the Delhi and London Bank v, Wordie 
(I. L. B., 1 Cal., 249), which probably would be sufiBcient to justify him in 
saying that this is a suit for land within the meaning of the words of the 
Charter. The terms of the section are narrower. It seems to me that a suit 
for the recovery of immoveable property ” is a suit founded upon an existing 
title in which the plaintiff seeks to get possession of the property itself. 
The words “to obtain a declaration of ^ title to immoveable property** 
seem to me to apply to a case where a title exists, and the plaintiff asks to have 
that fact declared, not to a case where he seeks to have something done, which, 
when done, will give him a title. 

I think the first objection of the defendants fails. If it were otherwise, I 
think there would be power under s. 53 to amend the plaint by striking out 
the part which is not properly joihed. 
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The other ground of defence goes to the substance of the case. The defen- 
dants say the contract alleged by the plaintiffs was not the real contract ; but 
that there were other terms which had to be fulfilled before they could obtain 
specific performance. 

The plaint sets up a written contract for sale of a share in the premises in 
question, the parties assuming that the share of the female defendant was a one- 
third share. Accordingly, the contract was for sale of a one-third share. The 
plaint (para. 3) says — “ It being subsequently discovered that the defendants 
had only a one-fourth share in the said house, a verbal agree- [3331 ment was 
by consent of the plaintiffs and defendants entered into, whereby the defendants 
agreed to sell their shares in the said house and premises to the plaintiffs for 
Rs. 5,000.” I think the true meaning of that ])aragraph is, that the written 
agreement for sale of the one- third share continued intact, except that when 
the mistake was discovered, the written agreement was varied by one-fourth 
being sold instead of one-third, and the price being Rs. 5,000 instead of the 
larger sum. And that is the view taken by the defendants themselves in their 
written statement. 

Then we have to come to the written document to see wliat tlie original 
contract was. That must be determined on the words of the document itself. 
The written document seems to me to be a complete contract of sale. 
Mr. Bonnerjee has called attention to the words “ under certain terms and condi- 
tions as agreed upon ” But these words do not, in my opinion, refer to any- 
thing outside the document, but to terms therein contained. They are an 
indication that there are conditions which are to be attended to, and the latter 
part of the deed sets out these terms. It would be entirely contradictory of the 
document if evidence were now to be given that the contract was subject to 
terms or conditions not set out in the document. The case of Daimoddee Path 
V. Kami Tarider (I. Tj. R., 5 Cal., 300) seems to be an authority that evidence 
cannot be given to vary what m a case like this is expressed in the document, and 
I should have come to the same conclusion in the absence of such an authority. 

Even, if the evidence were given, it is by no means clear that the defen- 
dants have any defence to the action. It is by no means clear that the exist- 
ence of such a term entitled the defendants to the covenant they suggest. A 
man may be entitled under a contract to have a thing done ; but it does not of 
necessity follow that he is entitled to have a covenant about it inserted in a 
deed. As between the plaintiffs and the first defendant no question of fact in 
my opinion arises. 

From this decision the defendants appealed. 

Mr. Htll for the Appellants. 

[ 834 ] Mr. Phillips and Mr. Trevelyan for Respondents. 

Mr. HilL — Leave should have been obtained to join the cause of action on 
the promissory notes, as this is in reality a suit for land — Delhi and London 
Bank v. Wordie (I. L. R., 1 Oal.^249). The plaintiffs sue the whole agree- 
ment between the parties and in such a case the defendant is always allowed 
to give parol evidence to defeat the plaintiff’s suit: Specific Relief Act, 
s. 26 ; Dart on Vendors and Purchasers, p. 1039 ; Marquis of Townshend v. Stem- 
groom (6 Vesey, 328) ; Woollam v. Hearn (7 Vesey, 211. See S. C., 2 W. and T. 
L. C. ; 481n), The evidence offered does not contradict the writing, and s. 92 of 
the Evidence Act does not apply. 
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Mr. Phillips, — Admitting that we agreed to re-sell to the defendtmts at 
the end of three years, the defendants are not entitled to have a covenant to 
that effect inserted in the deed of sale. They never asked this^ and it would 
be unreasonable to grant it now. The evidence was properly rejected, as no 
ease of fraud was shown — Marquis of Townsliend v. Stangroom (6 Vesey, 828). 
[PoNTiFEX, J., referred to Clarke v. Grant (14 Vesey, 519). ] The evidence 
offered w^ould turn the writing, which appears to be an absolute sale, into a 
mortgage, and could not therefore be received — Evidence Act, s. 92. 

Mr. Trevelyaji on the same side. 

The following Judgments were delivered : — 

Pontifex, J. — The plaintiffs in this case sue for specific performance of a 
written agreement by the defendants to sell a share in a house. The defendants, 
in their written statement, allege that, in addition to the written agreement, 
there was a further parol agreement, that the plaintiffs should let the property 
to the defendants for three years, and should give them a iight to purchase at 
the end of the three years. 

The defendants also claimed that the sint should be dismissed, l^ecause, in 
•contravention of s. 44, rule (a) of the Procedure {835] Code, the plaintiff’s had, 
without the leave of the Court; improperly joined a separate cause of action 
with tlieir suit for immoveable property But I agree with the Court below that 
iihis objection cannot prevail, because there is m fact no joinder of separate 
icauses of action, but only a demand for alternative relief. 

The written agreement which the plaintiffs seek to enforce commences its 
witnessing pai*t as follows : — 

Witnesseth that the said defendants do sell under certain conditions as 
agreed upon to the plaintiffs all that, &c.” The learned Judge has held that, 
upon the proper construction of the document, the words above mentioned only 
apply to the terms subsequently contained in the document itself. Probably 
this would be the ordinary construction ; but I think that, under proviso 6^' to 
•the 92nd section of the Evidence Act, the defendants are entitled to go into 
^evidence to prove the contrary 

But the learned Judge has further lield, that, under s. 92 of the Evidence 
Act, the defendants are not entitled to go into evidence to prove the case set 
up in their written statement, on the ground, that to allow them so to do 
would be to allow them to contradict, Vary, add to, or subtract from the terms 
of the written agreements, I am, however, unable to agree with him for two 
reasons. In the first place, I think that the agreement set up in the written 
statement falls within proviso 1 to s. 92. For, if the plaintiffs really agreed 
verbally to the conditions alleged by the defendants, it would be a fraud on 
their part to insist on performance of the written agreement without at the 
same time securing to the defendants the performance of the other conditions 
which they had promised. In the words of the Masters of the Bolls, in Clarke 
V. Grant (14 Vesey, 619, atp. 524) — “ but for the promise there would, probably, 
never have been any agreement at all. It would then be against equity, and a 
fraud on the defendant, to insist upon his performance of an agreement which 
%e only signed on the faith” of certain additions. 

Secondly, I think that, according to the authorities at least, the agreement 
•^set up in the written statement falls within proviso 2 to s. 92 ; that, if true, 

• fiSec. 82 : — g. v. mpra, L L. E. 6 Cal, 829. 

Proviso Any fact may be proved which shows in what maimer the language of a 
4ocnmeBt is related to existing f acts.] 
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the oral agreements alleged are separate [ 886 ] agreements, collateral to and 
not inconsistent with the terms of the written agreement, just in the same way 
as I think it would still be open to prove that what is ostensibly a conveyance 
was in fact intended to be a mortgage. The cases oi Morgan v. Griffith 
(L. B., 6 Exch., 70) and Erskine v. Adeane (L. R.. 8 Ch. App., 756) seem to 
me very strong illustrations of this proposition. 

Moreover, it is of the essence of specific performance that, except under 
special circumstances, part only of an agreement ought not to be decreed to be 
performed. So strong is this intiuence, that it has been held that, even when 
the defendant does not allege a parol variation, but it comes out in the evidence, 
the Court will direct an enquiry in regard to it before disposing of the case — 
Parken v. Whitby (T. and E., 366), London and Birmingham Railway Co. v. 
Winter (Cr. andPh., 57), Helsham v. Langley (1 Y. and C., C. C., 176) ; and 
indeed the Court will direct an enquiry when the variation is alleged by the 
defendant, but only so fSr' proved as to raise a suspicion of the existence, and 
yet not to satisfy the Court — Van v. Corpe (3 M. and K., 269). So careful is 
the Court in decreeing specific performance. The 17th section of the 
Specific Relief Act recognises this principle; and the 22nd section gives 
the Court complete discretion. Indeed, the 26th section of the Specific 
Relief Act was, in my opinion, enacted to meet this very case, which, as I 
read it, falls within cl. (c) to that section. It is true that the words “upon 
some stipulation on the plaintiff’s part which adds to the contract, but which he 
refuses to fulfil,” are not (according to the ordinary untechnical meaning of the 
word stipulation) very apt words to express what was intended, namely, some 
condition “in favour of the defendant agreed to by the plaintiff which he 
refuses to fulfil.” But els. (a), (5) and fc) have been pitchforked verbatim into 
the Act from Mr, Dart’s book on Vendors and Purchasers, p, 1039, Edn. 6. 
I can but suppose that they are intended to have the same effect as Mr. Dart 
ascribes to them* 

Upon the whole, therefore, I am of opinion that the defendants in this case 
ought at least to have been allowed to go into evi-[3S7]dence, and the case 
must, therefore, be returned to the lower Court for that puri)ose. Whether 
the defendants, supposing them to prove their case, will be entitled 
to have a power or proviso for repurchase inserted in the conveyance to the 
plaintiffs, is a question for the lower Court to decide. I can only express 
my opinion now, that if the defendants prove their case, the plaintiffs are 
seeking by their plaint performance of only part of an agreement, to which they 
are not entitled ; and that they can be entitled to specific performance of the 
terms in their own favour of the whole agreement proved, only upon the terms 
in the defendants’ favour being properly secured to them. If the defendants 
succeed in the lower Court in proving the case set up by them, they must, I 
think, have the costs of the appeal ; otherwise the plaintiffs will be entitled to 
such costs. The Court below ought to deal with the costs of the original 
hearing in that Court. 

(}arth, C. J. — I agree with my brother PONTIFEX upon both points, as well 
as in the form of the decree which he proposes to make. ^ 

But I would decide the second point, as to the admissibility of the oral 
evidence^ upon this one ground only. 

I think the defendant ought to be allowed to show, if he can, that the 
words in the contract “ under certain conditions ” refer to conditions outside 
the contract, and not to those contained in it. There is nothing in the contract 
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itself to show that the conditions so referred to are those which are mentioned 
in it, and if the conditio^8 were in fact made orally, and the contract was 
expressly made subject to those conditions, it seems clear to me that they are 
not inconsistent with it. It is not necessary that the whole agreement should 
he in writing ; and if, upon the face of that part of it which is in writing, it 
appears that there are other conditions, oral or otherwise, which go to make up 
the entire contract, there is no reason why those conditions, if made orally, 
should not be orally proved. The rule laid down in s. 92 of the Evidence Act 
applies only, as I consider, where, upon the face of it, the written instrument 
appears to contain the whole contract. 

[ 338 ] I quite agree with my brother PoNTiPEX that s. 26 of the Specific 
Eelief Act is intended to provide for just such a case as the present. 

But I do not think that proviso 1 of s. 92 is applicable here. That proviso 
seems to me to apply to cases where evidence is admitted to show that a con- 
tract is void, or voidable, or subject tore-formation, upon the ground of fraud, 
duress, illegality, &c., in its inception , and not to cases where the agreement 
being in itself perfectly valid and free trom any taint of that kind, one of the 
parties attempts to make a fraudulent use of it as against the other. It will be 
found that the rule laid down in s. 92 of the Evidence Act is taken almost 
verbatim from Taylor on Evidence (1st Edn.), s. 813 , and the exceptions which 
follow in the several provisoes are discussed in ss. 816 to 841 of the same 
work. That being so, I think it is quite legitimate to refer to those sections, as 
one means of ascertaining the true meaning of the provisoes. The substance of 
the proviso, and the examples showing the meaning of that proviso, are con- 
tained and explained in ss. 816 to 819 , and it will be found that they all relate 
to the reception of evidence for the purpose of invalidating contracts^ by reason 
either of fraud, illegality, Ac., in their inception, or of some subsequent failure 
of consideration. 

For this reason, as well as from the language of the proviso itself, I think 
tliat it is not intended to apply to a case w here the contract itself being valid, 
one of the parties wishes to make an improper use of it. 

Then again, I cannot think that the additional terms relied upon by the 
defendants are admissible under proviso 2, as being a ** separate oral agree- 
ment not inconsistent with the terms of the principal contract.’* 

It seems to me, that an absolute sale of a property, such as the plaintiffs 
ask us to enforce against the defendants, is a totally different thing from a sale, 
which is subject in the first place to an obligation on the part of the purchaser 
to let the property to the \endor for three years fiom the time of the 
sale , and in the next place, to the additional obligation to re-sell to 
the vendor at the end of the three years at a specified price. 
[ 339 ] The interest which the purchaser w ould take in the one case would be a 
very different thing, and worth a very different price, from what he would take 
in the other ; and I, therefore, think that the additional terms do vary and are 
inconsistent with the principal contract. 

The case of Morgan v. Griffith (L. B. 6 Exch., 70), which is referred to 
by my brother PONTIFEX, seems to me entirely different from this. In that 
case an action was brought by a tenant against his landlord for damage done to 
his land by rabbits. The lease, which was in the usual form, reserved all the game 
and rights of shooting to tlie landlord ; but as the tenant, who had entered upon 
the property before the lease was executed, found the land completely overrun with 
rabbits, he refused to sign the lease, until the landlord had orally promised that 
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he would have the rabbits destroyed. Upon the promise being made, the tenant 
signed the lease; but the rabbits were not destroyed, and eonsequently the 
tenant’s crops were seriously injured. It was held that he had a right to 
sue for that damage, the oral agreement being collateral to the lease, and not 
inconsistent with it. The oral agreement there seems to me perfectly con- 
sistent with the landlord having all the game to himself, and the exclusive 
right to shoot it. 

The case of Erskine v. Adeane (L. B., 8 Ch. App., 7*06) was very similar 
to Morgan v. Griffith (L. B., 6 Exch., 70) ; and the oral agreement there, so 
far as it was sought to be enforced against the landlord, was for the same 
reason, which I have explained in Morgan v. Griffith (L. B., 6 Exch., 70), 
consistent with the terms of the lease. 

Subject to these observations, I agree with the Judgment which has just 
been delivered. . ' 

Appeal allowed and case remanded. 
Attorney for the Appellants : Mr. JFf. H. Bemfry. 

Attorney for the Bespondents : Mr. Leslie. 

NOTES. 

[1 SPECIFIC PERFORMANCE WHERE THE DEFENDANT SETS UP A VARIATION. 

This defence may operate in two ways ; the variation may serve to show that the parties 
were not ad idem and that there was no real contract. 

Where a contract with those terms is proved, the following courses will be adopted 
according to the circumstances of the case. 

I. if the plaintiff insists on his on final contention to the enrf, the claim will be thrown out ; 
whether there can be another suit allowed for specific performance in such case, sec 
Preston v. Liickt 27 Gh. D. 497 , Mat shall v. Ba ridge, 19 Ch I> 2SS , Smith v, 
Wheatcroft, 9 Ch. D. 233. 

ii. if thi defendant musts on dis nissat t'li Court mill do so ; of if the defendant insists on 
decree for spccifio perfonnime with thj viriatioii, bh ' C^urt miy act accordingly . — 
Joyn^s V. Statham 3 Atk. 388 ; Fife v. Clayton 13 Vcs. 54G 
111 . If the defendant does not object, the plaintiff may be given the choice of having his 
action dismissed or getting a decree with the vari.ition Clarke v. Giant, 14 Ves. 
619 ; Rauisbottom v. Gosdon, 1 V. and B. lf>5. 

In a suit for specifis perf jrmmco, when the alditioiiil term set up established a case of 
hardship due to some mistake, the Court may refn-.e specific perfoimaiice — not always where 
the mistake is unilateral. — Tamphn\. James lb Ch D 215 , C/oddurd v. e/e/^re//« 30 (Eng.) 
W. R. 260. 

II ADMISSIBILITY OF ORAL EVIDENCE WITH REFERENCE TO WRITTEN 

CONTRACTS. 

See as to this subject (1899) 22 All. 119, (1904) 32 Ci1 93 (doubted) ; (1901) P. L. R. 114 
The oral terms must not be iiico lists tent with the written instrument; --(J887) 11 Bom. 
644; (1888) 12 Bom. 356; 15 225. (1885) 11 C.il. 486 ; (1882) 12 C. L. R. 163 ; 

(1892) 19 Mad. 238. ^ 

III JOINDER OF RELIEFS TO ENFORCE AN AOREEMENT AND DAMAGES FOR THE 
BREACH. 

See (1885) L, B. B. (1882-1891) 355.1 
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C8i0] APPELLATE CIVIL. 

• The 15th June, 1880. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Maclean. 

Mohesh Lai Plaintiff 

versus 

Busunt Kumaree one of the Defendants.'*' 

Limitatio7i Act (IX of 1871) ^ s. 20 — Acknowledgfnent — Rejjeal of Act — Revival of Rxght to 
sue — Autliomed Agent — Signatuie — Civil Procedure Code Act (VIII of 1859,) s, 4, 

The law of limitation governing a suit for a debt, is that law which is in force at the' 
date of its institution. 

As far as regards debts, the Indian lawa of limitation merely bar the remedy, but do not 
extinguish the right. 

Krishna Mohun Bose v. Okhilmoni J>ossee (1. L. R., 3 Gab, 33.S), Nocoor Chunder Bose v. 
Kally Coomar Ohose (I. L. R., 1 Cal., 328), and Ram Chtindet Ghosaul v. Jngguhiionmohincy 
Dabee (I. L. R., 4 Cal., 283), overruled. 

Ounga Oobi7id Mundul v. The Collector of the ^l-Pergiinnas (11 Moore’s I. A., 345) ex- 
plained. Valia Tamburati v. Vtra Rayan (I. L. R., 1 Mad., 228) and M idhavan v. Achuda 
(I. L. R., 1 Mad.. 301) followed. 

Acknowledgments which under Act XTV of 1859 were insufficient to keep alive a cause 
of action, because they were signed only by an agent, held to be sufficient to sustain a suit 
on the same cause of action under Act IX of 1871. 

Where a series of acknowledgments of a debt have ooen made, each within three years of 
the one next preceding, and the first of the series has been made within three years of the 
date on which the debt was contracted, a suit for the recovery thereof is, under Act IX of 
1871, m time, if instituted, within three years from the date of the last acknowledgment. 

Discussion as to who is an authorized agent, what is a sufficient signature, and what 
amounts to sufficient acknowledgment, within the meaning of s. 20 of Act IX of 1671. 

Under s. 20 of Act IX of 1871, the authorized .igont miy sign either his own name or 
that of his principal. 

This was a suit brought on 14th September 1877 by one Mohesh Lai 
Sahu, a banker, to recover from the widows of one [341] Kali Pershad Singh 
(whose estates came under the charge of the Court of Wards in August 1877) 
sums amounting to Bs. 59,286, being money advanced to Kali Pershad, and. after 
his death in Assar 1281, to his widow, with interest on such sums, to enable 
them to make payment of the Government revenue and rents of Kali Pershad’s 
estate as they became due. 

The plaintiff' stated, that both Kali Pershad, and, after his death his 
widows, had received advances from him ; and that, at the end of each year, an 
account was drawi] up and entered in the books of tlie ensuing year, but the 
signatures to such accounts were affixed at intervals extending over several 
years, Kali Pershad having affixed his signature to such accounts in Assin 1271, 
and in Assin 1274, on which date he had admitted a sum of Bs. 13,611-2-6 to 
be due up to the end of the commercial year 1274 ; and that, after his death, 

*Appea.l from Original Decree, No. 124 of 1878, against the decree of Hafez Abdul 
Karim Khan Bahadur. First Subordinate Judge of Bhagalpore, dated the 6th March 1878. 
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Sampafc Koeri, one of his widows, on 13th Bhadro 1282 F. (30th August 1875) 
signed the account on behalf of herself and the other widow, and according to 
that account Bs. 36,797 was then due to the plaintiH' up to the end of the 
commercial year 1281 ; that further advances were made up to 1284, but no 
accounts had since been signed. The plaintiff further relied on certain letters 
said to have been written at the instance of Sampat Koeri, by the hand of her 
agents, as acknowledgments of the debt due, and as such renewing their liability 
to pay the sums sued for, all which letters, except the two following are suffi- 
ciently set out in the judgment of Maclean, J. Those relied on which are not 
there set out were, one dated 28th Bhador 1281, written by one Shital Lai, a 
dewan of Sampat Koer : — 

“To Baboo Mohesh Lai — Compliments of the Debi of Lagwan 

I request that you will be kind enough to cause the Government revenue to be 
paid; after the Deshera-^^will send you the malguzari , after the vacation 1 
will settle the previous account.'’ 

And one dated 16th Assar 1283, written by Shital Lai to Mohesh Lai 
Sahu : — 

“ Compliments of Sampat Koeri to Baboo Mohesh Lai Sahu. You have 
sent to realize the money, but nothing has been settled regarding the dispute 
arisen amongst ourselves, hence the delay [ 342 ] in paying the money. But 
after settlement is made with you I will pay all your money.” 

Neither of these letters were, however, signed by Shital Lall. 

The Court of Wards, on behalf of the defendants, did not dispute the sum 
of Bs. 13,611-2-6 admitted by Kali Pershad ; but contended that no such 
accounts as were mentioned had been ever shown to, explained to, or signed by 
Sampat Koeri, that, even admitting they were so signed, the signature of 
Sampat Koeri could not bind Banjiet Koeri (the other widow) ; that the letters 
put forward were not such an acknowledgment of the debt alleged to be due as 
would, under Act IX of 1871, revive the debt due from Kali Pershad ; and 
that all sums, including the sum admitted by Kali Pershad, remaining unpaid 
up to within three years from the date of suit, were barred by limitation 

The Subordinate Judge found that it had not been satisfactorily proved 
that Sampat Koeri had signed the accounts in 1875, and that the letters put 
forward were not signed by either of the widows ; and that, therefore, all sums 
claimed as being due previous to three years from the date of the institution 
of the suit were barred by limitation ; but gave a decree for Bs. 9,334, with 
interest at 6 per cent, on the sums claimed after that date. 

The plaintiff appealed to the High Court. 

Mr. Phtlhps (Baboo Mohesh Chunder Chowdhry and Baboo Abtnash 
Chwider Banerjee with him) for the appellant. - -The account stated was signed 
on 30th August 1876, and the suit was brought in September 1877. Sections 
26 and 29 of the Contract Act will he sufficient to support a promise to pay a 
barred debt ; but apart from the question of the promise to pay a barred debt, 
I contend (i) that the case is out of the Limitation Act ; (ii) that a now contract 
has been made under s. 26 of the Contract Act , (iii) that there is a new contract 
on new consideration, — viz,, our abstaining from pressing for payment. With 
reference to the accounts and letters acknowledging the debt, I say, that while 
the debt was still unbarred, I obtained an acknowledgment, which carried me 
on for a further period, and that each letter after the first gave me further 
freedom from the lUHj law of limitation, each several letter forming one of a 
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continuous chain of acknowledgments up to the date of suit. Section 25 of tiie 
Contract Act gives express power to constitute a new contract. [GARTH, G: 
J. — The debt or legacy mentioned in that section must be specific, and the 
section does not apply to an unascertained amount ; here no account is stated, 
as it was not known what was exactly due] . In England, under the Statute 
of Limitation, it is not necessai'y that the account should be stated, but there 
must be an acknowledgment which implies a promise. — Sidivell v. Mason (2 
H. & N., 306). If a letter contains an acknowledgment that some debt is due, 
then that will be suliicient to take the case out of the Statute. — Shearman v. 
Flemmg (5 B. L. R., 619). A general promise to pay an amount of an account, 
of which the party does not know the amount, is equivalent to saying ** I will 
pay when the amount is ascertained.” A general admission of some debt seems 
sufficient. In Dickenson v. Hatfield (5 C. & P., 46) a letter admitting a balance 
due, without stating the amount, was held sufficient. In Cheslyn v. Dalby (4 
Y. and 0., Exch., 238) the amount had not been ascertained by either party, 
but a promise was given to pay when the amount should be ascertained ; and 
this also was held sufficient to carry the case out of the Statute. That case is 
very similar to the present. IGarth. C. J. — The case of Baird v. Oammon 
(3 Bing,, N. C., 883) is very similar to the present case, and the promise thei*e 
was held to be sufficient.] In Harrison v. Hope (9 B. L. R., App., 43) the 
acknowledgment of the debt was only gathered by implication from the letter 
between the parties , tlie amount was claimed by the plaintiff in their letters, 
but the defendant mentioned no amount in his acknowledgment. This was 
held sufficient. [Mr. O'Ktnealy. — Until Kali Pershad died in 1874, the parties 
say that they did not know how much was owing ] In Rendal v. Carpenter 
(2 Y. & J., 484) a letter acknowledging a debt due, but asking for the exact 
amount, was held sufficient. In [3M3 the present case the defendant must 
have known the amount, as the loans were made for the purpose of paying the 
Government revenue and that was payable by fixed kists. In Golledqe v. Horn 
(3 Bing., 119) the defendant, although knowing what was claimed, did not 
know what was due, but was ready to come to a settlement. This was held 
sufficient to carry the case out of the Statute. [Garth, C. J. — Is a promise 
to pay without a knowledge of the amount sufficient ?J Yes ; it has been so 
held in Lechmere v. FLtchei (1 C. & M., 623). 

Mr. P. O'Kinealy (Baboo Annoda Pershad Banerjee with him) for the respond- 
ents. — It has been contended on the point of limitation (i) that there is a distinct 
contract in writing under s. 25 of the Contract Act , and (ii) if there be not a 
sufficient contract, then the letters are a sufficient promise to pay under s. 20 of 
the Limitation Act. Mr. Phillips says that if he can show an acknowledgment 
within three years before limitation ran, and subsequent acknowledgments after- 
wards up to suit, this will be sufficient. That; however, is not the meaning of the 
section, which is intended to introduce a double restriction. Before the Act an 
acknowledgment might be made fifty years after the debt was incurred; it was only 
necessary to be made within three years of suit. Now it must be made within 
three years of suit, and within three years of incurring the debt. Besides, there 
must be one principal letter to be relied on 9.S an acknowledgment by itself, and 
not a series of letters, otherwise where is limitation to start from ? — Rogers 
V. Montnou (6 B. L. R., 550). Under Act IX of 1871, s. 20, the acknowledg- 
ment must be contained in a writing signed before the expiration of the prescribed 
period ; if that is so, the only letters that can be used against us are the letters 
after 1874. If Mr. Phillips* construction of s. 20 is correct viz,, that an 
acknowledgment on an acknowledgment gives a continuous train of fresh starting 
points for limitation, then s. 21 must have the same construction put upon it, and 
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it has been held that part-payment does not take a case out of the Act. — Perskad 
Singh v. Mokes Lai iReg. App., 179 of 1874 {unreported) ] [Garth, 0. J. — Part- 
payment is not the [8iSJ ground of that decision, but the reciprocity of demand.] 
The letters do not amount to a new contract in writing within the meaning of 
B. 25 of the Contract Act. The agreement to be binding must be a contract in 
writing, and as to what is sufficient to charge a person under such a contract, see 
Stanley v. Dcnvdeswell (L. R., 10 C. P., 102). As to whether the letters amount 
to a sufficient acknowledgment, when there is a conditional recognition of the 
debt the acknowledgment is not sufficient — Hales v. Stevenson (9 Jur., 
N. S., 300). An unqualified aoknowdedgment of the debt must be shown, 
or if the promise to pay is conditional, the performance of the condition 
must be shown. — Hart v. Prendergast (14 M. & W., 741). Here we agree to pay 
on a settlement being come to, and no settlement ever appears to have been 
made. The letter must cctfltain a distinct admission of a debt, and contain no 
doubtful expressions. — Oash v. Maclean (2 All. H. C. Rep., 403). Now, both the 
Contract Act and the Limitation Act require that the Tetters relied on should 
be signed by the person to be charged, or by his authorized agent. On the face 
of the letters put in, there is neither the signature of Kali Pershad nor of his 
agent duly authorized, f Garth, C J.— No issue has been tried as to whether these 
letters were the letters of Kali Pershad ; but apart from the technical objection 
that the letters are not signed according to the section, there is the fact 
that the- letters were written, and a very small fact will be enough to give 
authority.] There was no necessity for the issue to be raised, as the point was 
not relied on in the Court below. [Garth, C. J — There are two cases in 
which the names of persons charged have been printed, not written, and these 
have been held sufficient. — Schneider y, Norris (2 M. A S., 286) and Saunderson 
v. Jackson (2 B, k P,, 238), [The ground of decision in these cases was, that 
the person charged had written sufficient in the body of the contract to bind 
himself by the printed signature. [Garth, C. J. — If print is enough, the ques- 
tion is, whether the w’riting by an agent of his principal’s name is not equivalent 
to the writing by the principal of his own name?] Further the letters, if relied 
on as a contract, [ 846 ] should have been stamped. [Garth, C. J. — The objec- 
tion was not taken in the Court below, and as the letters have been admitted 
in evidence, the objection cannot be taken on appeal.] There are cases to that 
effect ; but they are cases in which the letters or documents were used for the 
simple purpose of being a contract. Next, as to the form of decree, if the decree 
of the lower Court is reversed, the decree for so much as the widow has not 
received can only hold hef liable as representative , and then comes the question, 
whether an acknowledgment by a Hindu widow can bind her husband’s estate. 
I submit not, and it has been so decided in Sitaram Bhat v. Sitaram Oanesh 
(6 Bom. H. C.. A. 0. J., 250). 

The following Jadj^ments were delivered: — 

Maclean, J. (after shortly stating the nature of the suit and defence, 
continued) ; — The first point in the defence filed by the Collector on behalf of the 
defendants is a denial of the alleged statement of account by the defendant on the 
ISth Bhadro 1282 (30th August 187p, and the Subordinate Judge embodied this 
plea in the third issue, and decided against the plaintiff, in fa\t)r of the defence. 
The first nine para^aphs of the petition of appeal attack this finding. We pro- 
pose to dispose of this part of the case before entering upon a consideration of 
the intricate questions raised in the other grounds of appeal and in the able 
arguments which have been addressed to us. [His Lordship then went into 
the evidence on this portion of the case, and as to that affirmed the judgment 
of the Court below.] 
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' But then comes the question (assuming this account of 1875 not to be proTed), 
whether so much of the plaintiff*8 claim as became due more than three years 
before suit, is barred by limitation? The lower Court has held that it is so 
barred. But it has been contended here, on behalf of the appellant, that, 
whilst the account was running, Baboo Kali Pershad, in his life-time, and the 
defendants since his death, have made such acknowledgments, from time to 
time of the existence of the debt, as will take the case out of the operation of 
the Limitation Act. [ 347 ] This question does not appear to have been ade- 
quately brought to the notice of the Court below ; and as it is one of some 
nicety, it is necessary to go carefully into the facts as well as the law for the 
purpose of deciding it. 

We start then with an account, which was admittedly adjusted and signed 
by Kali Pershad himself, showing a balance due from him to the plaintiff's firm, 
at the close of the Mahajani year 1274, of Es. 13,611-2-6. It is obvious that 
the account must have been adjusted up to the end of the Mahajani, and not 
the Fusli year 1274, because the Fuali year begins on the 1st of Assin, whilst 
the Mahajani year begins 24 days later, — vijgr.. on the 25th of Assin ; and this 
account, which purports to be for the three years, 1272, 1273, and 1274, runs 
from the 25th of Assin to the 24th of the following Assin in each year, and 
brings the account down to the cloSe of the year 1274, so that the 24th of Assin, 
which is the last day of the Mahajani year 1274, must needs be the 24th of 
Assin 1275 of the Fulsi year ; and as the account would hardly have been pre- 
pared until after the close of the year, and could not have been brought to the 
notice of Kali Pershad until after it had been completed, it follows that Kali 
Pershad could not have signed and settled it until at least two or three days after 
the 24th of Assin 1275 Fusli. 

Assuming then that the account was signed on or after the 26th of Assin 
1275 Fusli, we have in evidence three letters, which purport to have been 
written by Kali Pershad to the plaintiff’s firm within three years after that 
date, which are said to be sufficient acknowledgments of the debt to prevent 
its being barred by limitation. 

As the suit was brought in September 1877, the Limitation Act by which 
it is governed is Act IX of 1871, the Act of 3877 not having come into force 
till the first of October in that year. But here the question arises whether, 
although the Limitation Act which was in force at the time when the suit was 
brought is the one to which w’e must look in order to ascertain the proper 
period of limitation, still if, under the former Act of 1859, the right to bring 
this suit was baired, that right can be revived by any promise or acknowledgment 
made [ 848 ] before the Act passed, which would be sufficient to keep alive the debt 
under the Act of 1871, but insufficient under the Act of 1859. This point, no 
doubt, presents some difiBculty ; hut we think its solution must depend upon, 
whether, in the case of a debt, the Act of 1859 merely barred the remedy or 
extinguished the obligation. Assuming the debt in this instance to have origin- 
ated with the statement of account in 1867, which gave rise to a new and 
substantive cause of action, if the remedy was barred at the end of three years 
from that time, t]^en the debt itself was in iorce at the time of the passing of 
the Act of 1871, and that Act repealed entirely the Act of 1859, making new pro- 
visions both with regard to limitation and also as to the means by which limi- 
tation might be prevented. 

Tbe first apparent difficulty which has presented itself upon this point is, 
that, in two cases it has been held by Division Benches of this Court, that, 
under tbe Limitation Act of 1859, it is not only the remedy that is barred after 
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the expiration of the statutory period, but the debt. The first of these cases is 
Krishna Mohun Bose v. Okhilmont Dossee (I. L. E., 3 Cal., 333), decided by 
Markby and PRINSEP, JJ. That was a suit for arrears of maintenance, and it 
was held, partly upon the authority of a case decided by Mr. Justice PONTIFEX, 
Nokoor Chunder Bose v. Kally Coonuir Ghose (I. L. E., 1 Cal., 328), and 
partly upon the doctrine supposed to have been laid down by the Privy Council 
in Gunga Gohind MunduVs case (11 Moore’s 1. A., 345), tliat the suit having been 
barred under the Act of 1859, the debt as well as the remedy was extinguished. 

The other case w^as Ham Chunder Ohosaul v. Jugyutmonmohiney Dabee 
(I. L. E., 4 Cal. 283). In that case the same question came before the present 
Chief Justice and Mr. Justice Markby, with regard to a iU ortgago-debt , and 
although the Chief Justice expressed great doubt as to the propriety of the 
judgment in tlie case of Krishna Mohun Bose (1. L. E., 3 Cal., 333), still, as 
that case had been -ilecided by a Division Bench of two Judges, of whom 
Mr. Justice Markby was one, and as that learned Judge adliered to his opinion, 
the Chief Justice considered himself bound to follow their judgment. 

[ 349 ] in this case we have again considered the question very carefully, and 
our attention has been directed to two cases decided by tlie High Court of 
Madras, in which a contrary view has been taken . Vaha Tanibitrati w.Vira 
Bayan (I. L. E., 1 Mad., 228) and Madhavan v. Achnda (I. L. E , 1 Mad. 301). 
The result is, ‘that we are satisfied that the Madras Court is right We have 
had some doubt whether we ought not to refer the point to a Full Bench , 
hut as, upon consulting Mr. Justice PRiNSEP, \ve find that he agreed with 
Mr. Justice MaukB'V in the above case with some hesitation, and that he is now 
of opinion that the debt is not extinguished by limitation, and as wo find that, in 
a late case, Mr. Justice PoisTiFEX has expressed a similar opinion, wo consider 
that we are justified in deciding the point at once. 

But then a further question has suggested itself under s. 2Qa of the Act 
of 1871 — viz.y whether the provisions of that section as regards acknowledg- 
ments were retrospective ; or, in other words, whether an acknowledgment 
given before the Act of 187 ly which would he sufficient under that Act, but 
insufficient under the Act of 1859, would prevent a debt from being 
barred by the Act of 1871. This question appears to us to be answered, 
and correctly ans'wered, by tlie Madras case of Teaejaraya Mudali v. Mana 2 )pa 
Pillai (1. L. E., 1 Mad. 264). The question there arose whether payments of 
interest made before the Act of 1871 prevented the debt liom being barred , under 
the Act of 1859 such payments would have been of no avail , under the Act of 
1871 they would keep the remedy upon the debt alive ; and it was held, that this 
provision as to payments of interest was retrospective. Wo think that the 
same principle applies to acknowledgment under s 20. If the acknowledgment 
fulfils the terms of that section, it would prevent the debt from being barred, 
whether it w^as given before or after the jrassing of the Act of 1871 , and it 
must be borne in mind that, having regard to tlie repealing clause in the Act of 
1871, if the acknowdedgments which have been made in this case, would not 
be available under the Act of 1871, it would seem that they would not be 
available at all. , ^ 

[ 880 ] It, therefore, remains to be seen, whether the acknowledgments 
given in this case are sufficient under the Act of 1871. 

By s. 20a ot the Act of 1871 any promise or acknowledgment to take the 
case out of the operation of the Statute must be “contained , in some writing 
signed before the expiration of the prescribed period by the party to be charged 
therewith, or by his agent generally or specially authorised in that behalf.” 
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And when such writing exists, then a “ new period of limitation according to 
the nature of the original liability is to be computed from the time when the 
promise or acknowledgments were signed.” 

The time prescribed in this case is three years, and the three letters 
written in Kali Pershad’s name to the plaintiff's firm within three years from 
the 26th of Assin of 1276 Fusli, are as follows : — 1st, the letter marked T 10, 
dated the 6th of Pous 1276 ; 2ndly, that marked T 11, dated the 15th of Assar 
1276 ; and Srdly, that marked T 12, dated the 26th of Assin 1278. These 
letters are all addressed to the plaintiff, and are written in the same form, 
commencing, compliments of “ Baboo Kali Pershad Singh.” They appear to 
be answers to applications by the plaintiff's firm for the settlement of the 
account or for the payment of money in part liquidation of it ; and they 
certainly do appear to admit a debt due to the plaintiff’, although no mention is 
made of the amount of it. 

But it is argued by the respondent, 1st, that these letters are not proved 
to have been written either by Kali Pershad himself, or by his agent generally 
or specially authorized on that behalf, 2'iidly, that they are not signed by Kali 
Pershad or his authorized agent ; and Srdly, that they do not contain a 
sufficient acknowledgment of the debt within the meaning of s. 20 of the 
Act. 

Now, as to the first of these points, the defendants’ dewan, Shital Lai, is 
called as a witness by the plaintiff. He and his fathei before him have been the 
dewans of Kali Pershad for many years, and since Kali Pershad’s death he has 
boon the dewan of the defendants, and he is in their service now , so that we 
may presume that his evidence would rather be in favour of the defendants than 
otherwise. He says that, after the [851] account up to the end of the year 
1274 had been signed by Kali Pershad, the business went on in the same way 
as before ; and that the letters which Kali Pershad during his life, and the 
defendants after his death, used to write to the plaintiff’ upon the subject of 
the account matters, were either written by himself as dewan wdien he 
happened to be present, or, in his absence, by some one else. He says further, 
that the letters T 10 and T 11 were written by Bharosi Lai, the mohurir of 
Kali Pershad, and thal the letter T i2 w^as written by his (Shital Lai’s) father, 
who was at tliat time the dewan of Kali Pershad ; and he also says, that the 
form m which these letters were written, was the same as was always adopted 
in the correspondence between Kali Pershad and the plaintiff’. 

Upon this evidence it seems to us that, as Kali Pershad never wrote letters 
to the plaintiff himself, but auihorized them to be written by his dewan, whose 
ordinary duty it would be to carry on a correspondence of that kind, we are 
bound to hold that, at any rate, the letter No. 12 which was written by Shital 
Lai’s father, as the dewan of Kali Pershad, was written by him as his agent 
gemrally authorized for that purpose. 

We have more doubt with regard to the authority of the mohurir, Bharosi 
Lai, to sign the letters T 10 and T 11 ; but as in the absence of the dewan the 
mohurir wculd be ^the proper person to writo such letters, we should have been 
disposed to hold, if it were necessaiy, that, even as regards these letters, the 
mohurir had authority to write them. As, however, we think we must assume 
that the letter No. T 12 was written within three years from the time when 
Kali Pershad signed the account for Es. 13,611-2-6 at the end of 1274, and 
as the lettera T 12, T 18, and T 15, which follow, all admit more or less clearly 
the existence of debt, and are all written by Shital Lai as the dewan of the 
family ; it is not necessai’y lor our present purpose to resort to the letters T 10 
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and T 11, which were written by the mohurir, provided that, in other respects, 
the letters written by the dewan are sufficient to satisfy the provisions of s. 20. 

The next point is, whether the letter was sufficiently signed by Kali 
Pershad. 

[ 852 ] The Subordinate «Tudge seems to think that a formal signature at the 
end of the letter is necessary for this purpose ; but heie we think he is in error. 
As long as the document is signed with Kali Pershad’s name bv his duly autho- 
rized agent in such a way as to make it appear that the letter is his, and that 
he is the real author of it, we do not think it matters what the form of the 
instrument is, or in what part of it the signature occurs. 

It seems to us that the acknowledgment is quite as effectually signed 
whether it runs thus — 

Dear Sir, — I beg” to acknowledge the correctness of your account. 

Yours, A, JS. 

or thus : — 

A. B, presents his compliments to C. Z>., and begs to acknowledge the 
correctness of his account. 

By the 17th section of the English Statute of Frauds, the note or memoran- 
dum of the bargain which is necessary in the case of a sale of goods must be 
signed (in a similar way to an acknowledgment under the Indian Limitation 
Act) by the party to be charged therewith or his agent thereunto lawfully 
authorized ; and it has been held, under that section, that where a party to a 
contract signs his name in any part of it in such a way as to acknowledge that 
he is the party contracting, that is a sufficient signature within the Statute, as 
for instance, the words “I, James Crockford, agree,” Mr. Stanley agrees,” 

“ Sold to John Dodgson,” have been held to be sufficient signature by those 
parties; see Kmght v. Crockford (1 Esp., 190) Lobb v. Stanley (5 Q. B., 574), 
Johnson v. Dodgson (2 M. k W., 653) , and see also Darrell v. Evans 
(1 H. & C., 174). Indeed, if this were not so, having regard to the peculiar 
form of letter usually adopted in this country, few acknowledgments of debts, 
however complete they might be, would be binding under s. 20, if it were 
necessary that they should be signed at the foot like an English letter. 

And as to the name of the principal being written by the agent, it seems 
clear, that if the agent is authorized to write the letter, it matters not whether 
he signs the name of the principal or his own name. Thus, under the 17th 
section of [ 358 ] the Statute of Frauds, it has been held that where goods 
were sold at auction, and the purchaser authorized the auctioneer's clerk to 
put down his name as having purchased certain lots, and the clerk accordingly 
did so, the entry of the purchaser’s name so made by the clerk was a sufficient 
signature under the Statute to bind the purchasers : see Bird v. Boulter 
(4 B., and Ad., 443). This case has l^een since always considered and acted 
upon in England as good law — Darrell v. Evans (1 H. k 0., 174). 

The only remaining question is, whether the letter of the 25th Assin 1278 
(Ex. T 12) amounts to a sufficient acknowledgment* of thte debt to take the 
case out of th6 Statute. 

Now it is not necessary, according to the provisions of explanation 1 of 
s. 20 of the Limitation Act, that the acknowledgment should specify the amount 
of the debt ; and according to the authority of many English cas,es, it is sufficient 
that the acknowledgment should contain an admission that the debt is due, the 
amount in such case being proved by parol evidence : see Tanner v. Smart (6 , 
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B. and 0., 603), Qiiincay v. Sharpe (L. R., I Exch. D., 72). Sheet v. Lindsay 
(L. R., 2 Exch. D„ 314). The letter of 25th Assin 1278 was evidently 
written in answer to a demand made by the plaintiff, for payment of money 
in part liquidation at least of a debt due to the plaintiff’s firm. It states : 
“ Next year I will pay all your money out of the collections which will 
be made according to the ]ammabandi, because I cannot be free from your 
debt ; wlien you are master of the raj how can 1 be free from your debt ; but 
according to your account it may be liquidated from this year to the next year. 
Now I have got all the mouzas in direct possession, and [ have increased the 
jammabandi , now it will not be much difficult to liquidate it. You have 
written for adjustment of account ; I too am willing to it. In the course of a 
month or two everything will be settled in the villages, and then I will posi- 
tively send the mohurir to you for adjustment of account.” The letter surely 
contains a clear acknowledgment of a debt being due by Kali Pershad to the 
plaintiff, and a promise that, in the course of a month oi two, the waiter will 
send a mohurir to adjust the account. 

CS643 We consider, therefore, ihat this letter w^as a sufficient acknow- 
ledgment within s 20 of the Act of 1871, and that it gave to the plaintiff* a 
fresh period of limitation of three years from the time when it was written. 

Then follow three other letters, one T 13, dated 22nd Kartick 1279 ; T 14, 
dated 18th Bhadro 1280 ; and T 15, dated 7th Pous 1281. The letters T 13 
and T 15, Shital Lai says, w’ere written by himself as the dewan, and by the 
authority of Kali Pershad ; and w^e think that they (especially that of the 7th 
Pous 12811 contain direct admissions of a debt being due from Kali Pershad. 
In the last letter it is said : “all the debts of other persons have been paid off 
through your kindness ; now I am only anxious for your money, of which also, 
through your kindness, I will pay this year as much as I can, and then make 
settlement.” 

These letters would also give the plaintiff a further period of three years 
from the time >vhen they were written. 

Kali Pershad died in June 1874 (Assar 1281) ; and we have then a letter, 
G 17, dated the 18th of Aughran 1282 (llth of December 1874), from the 
defendants to the plaiittiff, written, as Shital Lai says by the direct authority of 
the defendants. The defendants say in that letter, “>ou have written that 
you wall now^ take steps to recover your money, so that we will not blame you 
afterwards. We do not disagree with you. As you have always been kind to 
the Baboo, you should now be more kind to us ; therefore, we give you this 
trouble, that as you have waited so long, you will be pleased to wait for a short 
time more, then we will settle your account.” 

That again is a direct acknowledgment of the plaintiff’s debt, which gave 
him another three years to sue for it ; and this suit is brought within that 
period. 

We are of opinion, therefore, that so far as the plea of limitation is 
concerned, the plaintiff’s suit is not barred . and that it is only a question of 
evidence what amount is now due upon the. account. As that question has 
not been considered by the Court below, except as regards the accounts 
for the three years next preceding this suit, and as the defendants’ counsel 
informs us that, in the interest of his clients, he desires that those [ 888 ] 
accounts should be investigated, it is necessary that we should remand 
the case to the Court below for that purpose. That Court will report to us 
what amount is found to be due upon the investigation, and we will then 
dispose finally of the case. 
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Garth, C. J. — I only desire to add that, as regards myself, I have 
felt some diflBculty, in consequence of the decision, to which I was a party 
with Mr. Justice Markby, in the case of Bam Chunder Ghosmil v. Juggutmon- 
mohiney Dabee (I. L. R., 4 Cal., 283), where we held that the Limitation Act 
in this country extinguished the debt as well as barred the remedy. 

I was by no means satisfied, as I stated at the time, of the correctness of 
that decision ; but as the point had been directly decided by a Division Bench 
of this Court, consisting of Mr. Justice Makkby and Mr. Justice PlUNSEP, in 
the case of Krishna Mohnn Bose v. Ohhtlmom Dossec (I. L. R., 3 Cal., 333), 
and as my brother Makkby did not see the propriety of referring the question 
to a Full Bench, I felt hound, according to our usual practice in this Court, to 
follow the previous decision. 

I confess, that it has been a great satisfaction to me to find that, since 
that judgment was delivered, not only Mr. Justice Prinsep, but several other 
Judges of this Court, have arrived at the conclusion that our decision w^as wrong. 

The Higli Court of Madras has also, in several cases, expressed a similar 
view ; and as this appears, so far as I am aware, to be the general opinion of 
the Court as at present constituted, we have considered that it is not necessary 
to submit the question now to a Full Bench. 

I believe that the erroneous view which prevailed here for a time was due 
mainly to a misunderstanding of the observations of the Privy Council in the 
case of Gwiga Gobind Mundul (11 Moore's I. A., 345). It seems clear that 
those observations W’ere only intended to apply to suits for the recovery of 
immoveable property. 

Case remanded. 


NOTES. 

[1. NATURE AND FORM OF ACKNOWLEDGMENT REQUIRED— 

The prescribed penod IS the period prescribed by the sialute and not b} the contract, 
and there may be a sericb of extension of period ; (1887) 11 Mad. 218 ; (1880) 11 Bom. 282 ; 
6 Cal. 340. 


But the acknowledgment must be within the prescribed period, even though the 
institution of suit may be saved owing to holidays, etc. — 25 Bom. 330=2 Bom. L R 1086. 

Touching a pen in token of consent and handing it over to another to put one’s mark is 
sufficient execution . (1896) 0 M. L. J. 209. fiee also 1 All. 683 , 6 Bom. 88 , 7 Bom. 518 ; 
7 Mad. 55 ; 76 ; 15 Mad. 261 ; (1891) V. R 16 , 18 Bom. 586. 


11. AUTHORITY OF AGENT TO ACKNOWLEDGE DEBT— 

An agent for the purposes of the Act need not derive his authority from contract . 26 
Bom. 221 F. B. following 11 H. L. C. 115 and disapproving of 20 Bom. 7 ; 26 Cal. 51 ; 
1 All. 683. See also 17 All. 198 ; 7 Bom. 515. 


III. REVIVAL OF DEBT WHEN NEW ACT RESTORES REMEDY— 

See sec. 6 of the Greneral Glauses Act of 1897. 

This case has been adversely criticised by Mitra in his Limitation (1911) Vol. I, pp. 291 
and 292. See also 8 Bom. 99 ; 1 Bom^ 286 ; 1 Bom. 295 , 15 Bom. 299 ; 27 Cal. 1004 ; 
31 Cal. 814. • 

IV. CONBEQUENCBS OF THE RIGHT BEING ALIVE WHILE THE REMEDY IS 
BARHED— 

(a) Though the debt cannot be recovered by action if the debtor pleads the statute, 
it remains an existing debt and can be made available wkenet er the creditor 
has it m his power to set it up without resorting to an action (Lightwood’s Time 
Limit of Actions). 
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(b) Thus a lien upon goods or papers until payment can be exercised : (1800) 3 Esp. 

81 ; Re Broomhead (1846) 6 D. and L. 62 ; 27 Mad. 28 (overruled on another 
point in 29 Mad. 306) ; (1887) P. R. 3. 

(c) Executor or administrator may deduct time-barred debt; agamst legatee or next of 

kin : (1881) 7 Cal. 644 ; (1844) 3 Hare 539 (1871) 7 Ch. 17 [but not where 
the debtor is solo residuary legatee : Re Bruce W. N. (1908) 209] ; Re CordivelVs 
estate (1876) 20 Eq. 644 , Re Akerman (1691) 3 Ch. 212 ; not applied to 
specific legacy ; (1880) 14 Ch. I). 374. 

(d) They may pay time-barred debt: — Re Bownson (1886) 29 Ch. 1). 362 ; (1895) 

1 Ch. 202 ; but not when judicially declared, (1893) 3 Ch. 282 ; (1901) 1 Ch. 233. 

(^) As to debts barred by foreign law, see (1869) L. R. 4 Q. B. 653 ; (1870) 45 L. J. Ch. 
816 ; Re Lotv (1894) 1 Ch. 147. 

(/) A minor joint decree-holder can execute wJiole decree when execution is time-barred 
against the majors : (1886) 14 Cal. 50. 

(< 7 ) Omission to sue the principal debtor within the statutory period was held no dis- 
charge of the surety, as the debt was not discharged * (1909) 33 Mad. 308. 

(h) Right to unliquidated damage^ also within the lule in 6 Cal 340 14 Cal. 60. 

(i) The effect of revival of remedy when a now statute restores it is noted above.] 


[356] ORIGINAL CIVIL. 

The 10th September f 1880. 

Present . 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 

Dorab Ally Khan Plaintiff 

versus 

Abdool Azeez Defendant 

and 

Abdool A/eez Defendant 

versus 

Dorab Ally Khan Plaintiff’. 


Sale by Sheriff %n Execution of Vcciee — Payments of Purchase- Money on nq) cement as to 
possession between Purchaser and Execuhop.-Creditor — Sale subsequently set aside — Suit 
for Money had and lecewed — Acem d and Satisfaction- Novation — fAmitation. 

On the 9th of October 1866, the Shentl of Calcutta executed a bill of sale to A of a 
certain taluk situated in Oudh, of which A afterwards obtained possession. In consequence of 
an impression that the sale was illegal, A directed the Sheriff not to pay the mone> to B, the 
execution-creditor, and the monev remained in the hands of the Sheriff until the 24th October 
1867, when 4 directed the payment of the money to B, in consequence of an arrangement then 
come to between A al*d B, to the effect that, if A should be ousted from the possession of the 
property within a year, B should take measures to reinstate him at his (B's) expense. A died 
without heirs in July 1868, and the Government of Oudh, not being aware that A had left a will, 
took possession of the taluk, partly as on an escheat, and partly liecause there were arrears of 
revenue due on the property. On the 2nd of October 1868, an order was passed by the 
Ooliector of the district in which the taluk was situate, declaring the sale by the Sheriff 
illegal, and directing thb return of the taluk to its former owners, which was done in April 
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1869. In a suit brought by A*s executors against B in September 1872 to recover the pur- 
chase-money, as money had and received, as upon a total failure of consideration : 

Held, that the agreement of the 24th of October 1867 operated as an accord and satisfac- 
tion of all rights which A might have had to a return of the purchase-money or to damages, 
and that the only remedy which A had, was an action on the agreement. 

Held also, that no breach of the agreement of the 24th of October 1867 had in fact 
occurred, and that, even if the agreement had been broken, the suit was barred by limitation. 
Appeal and cross appeal from a decision of WILSON, J., dated 9th March 
1880, dismissing the suit. 

The plaint in this case was filed by the executor of a purchaser at a 
Sherifi’s execution -sale, who claimed from the execution- [357 J creditor a return 
of the purchase-money, alleging that it was money had and received to the use 
of the plaintiff’s testator, as upon a total failure of consideration. The suit 
was instituted in Septroiber 1872, and came on for liearing before Mr. Justice 
Pheae, who dismissed it, on the ground that the plaint disclosed no cause of 
action, and this decision was affirmed on appeal {see I. L. R., 1 Cal., 55). 
The plaintiff appealed to Her Majesty in Council, who reversed the concurrent 
decisions of the High Court and remanded the suit for trial on the merits {see 
L. R., 5 I. A., 116 ; s. c.. 1. L. R., 3 Cal., 806). 

On the trial oL the case before Mr. Justice Wilson, it appeared that 
Mohproddeen, whom the defendants represent, held a judgment of the Supreme 
Court against certain pei'sons. On the 18th of June 1866, a writ of fieri facias 
issued to the Sheriff of Calcutta in tlie form then usual, directing him to levy 
the amount of the judgment. Moheroddeen, directed the Sheriff to seize lands 
belonging to the judgment-debtors at Lucknow. On the 9th of October 1866, 
the Sheriff*, by bill of sale, sold the lands which had been seized to Deanut-ud- 
Dowlah, whom the plaintiff represents, for Rs. 26,000. The purchase-money 
was paid to the Sheriff, and Deanut-ud-Dowlah obtained possession of lands. 

Shortly afterwards, it appears that the question of the validity of the sale 
came before the Commissioner and the Judicial Commissioner of Lucknow, and 
they held the sale to be invalid. Deanut-ud-Dowlali took the opinion of the 
then Advocate- General, who advised him to the same effect. Thereupon, on 
the 18th of February 1867, he gave notice to the Sheriff not to pay over the 
money to Moheroddeen, and the Sheriff, who at this time had Rs. 21,000 of 
the pure base- money in his hands, Rs. 5,000 having boon paid over on the 
29th October 1866, obeyed the notice and retained the money. On the 22nd 
October 1867, Mr. Goodall, as attorney for Deanut-ud-I)owlah, wrote to the 
Sheriff as follow^s : — 

“ I am instructed by my client, Deanut-ud-Dowlah, Bahadoor, to request 
you to pay the amount of purchase-money to the party claiming it ; my client 
reserves to himself all rightto dispute the sale and claim the purchase-money.” 

[ 868 ] On the 24th of October 1867, Mr. Goodall again wrote to the Sheriff, 
saying : — 

“I am instructed by my client, Deanut-ud-Dowlah, Bahadoor, to request 
you to pay the purchase- money in your hands to Khajah Moheroddeen, inas- 
much as there has been an arrangdmont entered into betweefl the parties, that, 
should ray client be ousted from the property at Lucknow within the space of 
one year, Khajah Moheroddeen undertakes to adopt the necessary steps to rein- 
state my client at his own costs and expenses. My client further states that 
this arrangement was entered into in your presence, and at your office in 
Radha Bazar.” 

The Sheriff confirmed the correctness of the statements contained in that 
letter, and, in accordance with its directions, paid over the money. Deanut-ud- 

255 



h L. R. « Cal. SBd 


DORAB ALLY KHAN y. 


Dowlah remained in possession till his death, which took place in July 1868. 
He was an Arabian eunuch in the service of the King of Oudh, and inasmuch 
as he had apparently died without heirs, the officers of Government imme- 
diately took possession of all his propert>, both here and at Lucknow, upon an 
escheat. The lands in question were seized under an order of the Officiating 
Deputy Commissioner, dated the 8th August 186H,“ on account of arrears of 
revenue by reason of there being no heirs of the deceased nurnberdar, Deanut- 
ud-Dowlah.” The deceased, however, left a will, by which ho appointed the 
plaintiff executor. That will was put in evidence at the hearing of the cause. 

It appeared from the documentary evidence, that at the time of Doanut- 
ud-Dowlah’s death, some proceedings, the ex^ict nature of which does not 
appear, were pending at Lucknow with reference to the property and the validity 
of the sale. On the 1st of May 1868, Deanut-ud-Dowlah presented a petition 
of appeal in the Commissioner’s Court “ against an order of Mr. Capper, 
officiating Commissioner of Lucknow, directing a certain issue to be tried.” 
This appeal was dismissed on the 7th of September 1868, the Commissioner 
declaring “that the Judicial Commissioner, having in his letter. No. 868, dated 
16th ultimo, pronounced the sale of the land in suit by the Sheriff‘s officer null 
and void, the purchaser, Deanut-ud-Dowlah, takes nothing under that sale and 
has not any Idcus standi in this Court. This [389] appeal is accordingly hereby 
dismissed.” Nothing is shown to have followed upon that order. 

A subsequent order of the Deputy Commissioner was produced, bearing 
no date, instituted in the matter of tlio seizure already refeiTed to. It recites 
that, by a letter of the 26th of August 1868, the Judicial Commissioner liad 
stated that the sale had been held invalid, and that the property was to be 
restored to those from whom it had been taken, and the order directs further 
particulars to be furnished. That order is followed by another, dated 6th April 
1869, ordering tlie property to be made over to certain persons named. 

Mr. Justice Wilson held that the agreement, shown in the correspond- 
ence of October 1867, amounted to a waiver by Deanut-ud-Dowlah of all the 
rights which he then had against Khajah Moheroddeen ; and that that agree- 
ment had not been broken. He dismissed the plaintiff’s suit with costs, and 
ordered each party to bear his own costs of the appeal to Her Majesty in 
Council. 

The plaintiff appealed , and the defendant tiled a cross appeal on the 
ground that the learned Judge was wrong in not directing the plaintiff to pay 
the costs of the appeal to the Privy Council. 

The Advocate- General (Mr, G. C. Paul) and Mr. Kennedy for the Appellant. 

Mr. Bonnerjee and Mr. O'Kinealp for the Respondent. 

The Advocate-General. — We are entitled to recover the purchase-money or 
damages. Now, the money which we paid to the Sheriff, must be taken to have 
all been paid to the execution-creditor, for, though we notified the Sheriff’ not 
to pay it over, yet he was bound to disobey our order, and to hand over the 
money to the execution-creditor, even though the sale was a nullity. In 
Archbald’s Practide, Vol. I., p. 586 ; it is laid down that “ the Sheriff is liable 
to the plaintiff for the amount of the levy. If jien fact be returned, the plaintiff 
may proceed against him for the money by rule of Court, or by action of 
debt, account or assumpsit which will lie against him or his executors for the 
[860] amount levied, though no return has been made ; for, though there is no 
actual contract between the Sheriff* and the plaintiff yet the levying of the money 
creates a contract between them. Such action is maintainable, though there has 
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been demand for the payment of the money/ [Garth.O. J.: — ^The mistake arose 
from the fact that the SherifiF had no jurisdiction to sell property in the 
province of Oudh. That was a mistake of law. Must not the plaintiff be 
taken to know that the Sheriif had no authority to sell ? He took his chance.] 
No. The plaintiff would not be bound to know the extent of the Sheriff’s 
jurisdiction — Cooper v. Fhibbs (L. E., 2 H. L., 149). Then the fact of our taking 
a conveyance and entering into possession does not bar our suit — In re Turner 
(L. E., 13 Ch. D., 130), and the consideration has wholly failed as we were liable 
to account to the judgment-debtors. We are not bound by the agreement of the 
24th of October 1867. That was only a withdrawal of our opposition to paying 
over the money, and was intended for the Sheriff alone. The letters taken 
together show that the plaintiff reserved his rights against the execution-creditor. 
Even were the agreement binding on us, it has been broken by the defendants, 
because the plaintiff was ^evicted by the order of the 2nd September 1868, 
within one year from the date of the agreement. 

Mr. Kennedy on the same side, cited Warloto v. Harrison (1 El., and 
EL. 295). 

Mr. Bonnerjee for the respondent. — The only question really here is, was 
the agreement of the 24th of October 1867 broken by the defendants ? for it is 
clear that at that tima the plaintiff’s testator, with a full knowledge of all his 
rights^,entered into a binding agreement with the execution-creditor. This agree- 
ment was not broken within a year from its date, because, when the Govern- 
ment entered into possession in July 1868, they entered as heirs of Deanut- 
ud-Dowlah, the Plaintiff’s testator, and continued in possession in that capacity 
until the 4th of April 1869* The proceedings in the Oudh Courts are no evidence 
against us, as it does not appear we were parties thereto, and the documents 
are so imperfect, that no conclusion can be drawn from them. [ 361 ] As to 
costs, I submit that the learned Judge was wrong in not allowing us the costs 
of the appeal to the Privy Council. Their Lordships, in their judgment, say 
that the costs of the appeal are to be “ hereafter dealt with by the High Court 
as costs in the cause.” 

Mr. P. O'Kinealy, on the same side. — The effect of the judgment of the 
Privy Council is that the defendant is, on the face of the plaint, liable, as the 
Sheriff’s principal, to an action for damages for breach of warranty of authority. 
The damages must be limited to the amount lost to the plaintiff by reason of the 
breach alone, and that is only the Es. 5,000 paid over on the 29th of October 
1866, as the remaining Es. 21,000 were, in obedience to the plaintiff’s orders, 
retained by the Sheriff, and only paid over by him when directed by the plaintiff 
to do so, in October 1867 ; and at that time the plaintiff had full knowledge of 
all the facts. As against that sum of Bs. 5,000, the plaintiffs admit they collect-* 
ed Es.ll, 000 as rent from the taluk, so that plaintiffs have sustained no 
damage whatever, and the suit should be dismissed with costs, even if we sup- 
pose that the agreement of the 24th of October 1867 is of no effect. As regards 
that agreement, I submit, the plaintiff is not entitled to rely on it, as he has 
avoided all mention of it in his plaint. Even if he is allowed to rest his case 
on that agreement, the suit is barred by limitation under cl. s. 1 of Act XIV 
of 1859, as tbe ’ cause of action arose more than three years before tbe plaint 
was filed in September 1872. 

The following Judgments were delivered : — 

0Wth, 0. J. — The facts, which have been disclosed at the trial before 
Mr. Justice Wilson, present this case to us in a very different aspect from that 
which' it assumed in the plaint. 
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The sale by the Sheriff to Deanut-ud-Dowlah took place on the 9th of 
October 1866. The purchase^money, Bs. 26,000, was then paid to the Sheriff, 
and the purchasers obtained possession of the property. 

It then appears that the Judicial Commissioner of Lucknow expressed an 
opinion, that the sale was invalid ; and Deanut-ud*Dowlah, having taken the 
opinion of the then Advocate-General, gave notice to the Sheriff, through 
Messrs. Goodall and Leslie, his [ 362 ] attorneys, that the sale was irregular, 
and required him not to part with the purchase-money. 

It is clear, therefore, at this time Deanut-ud-Dowlah and his advisers had 
ample notice of the alleged invalidity of the sale ; and that he might have then 
taken steps, if he had thought proper, to set the sale aside, and obtain a return 
of his purchase-money, which was still in the Sheriff’s hands. 

If he had taken this course, the parties might have been placed in their 
original position without difficulty. The purchaser would have obtained his 
purchase-money, the execution -debtor would have had his property restored to 
him, and the execution-creditor might have proceeded at once, by issuing process 
from Calcutta, to the Civil Courts in Oudh, to re-sell the property again within 
the Oudh jurisdiction. 

Instead of this, Deanut-ud-Dowlah, as far as appears, took no further steps 
in the matter, beyond writing again, through his attorneys, to the Sheriff in the 
same month of February 1867, requesting him again not to part with the 
purchase-money under pain of being held personally liable for it. 

Eight months after this, and upwards of a year from the date of the 
sale, Mr. Goodall, as Deanut-ud-Dowlah*s attorney, again wrote to the Sheriff, 
requesting him to pay the purchase-money to the execution-creditor ; but at 
the same time reserving himself a right to dispute the sale, and to claim a return 
of the purchase-money. 

It is obvious that this letter involved much inconsistency, and was 
calculated, if acceded to, to place the Sheriff in a very unfair position. 

He had complied with the requirements of the purchaser not to part with 
the purchase-money. He had waited eight months to give him an opportunity 
of taking steps to annul the sale, and to obtain a return of his money ; but no 
such steps had been taken. 

By this letter, he desired the Sheriff to pay over the money to the execu- 
tion-creditor, thereby, of course, confirming the sale, but at the same time 
reserving to himself the right to dispute the sale, and to claim a return of the 
purchase-money from the Sheriff. It was not likely that the Sheriff would 
have consented to [ 863 ] place himself in such a dangerous position ; and 
consequently, we find, from a letter written by Mr. Goodall two days afterwards, 
that arrangement was come to by the parties to this effect, that, in considera- 
tion of the purchase-money being paid over by the Sheriff to the execution- 
creditor, the latter agreed, that if Deanut-ud-Dowlah should be ousted from the 
property within a year from the 24th October 1867, he (the execution-creditor) 
would adopt the necessary steps to reinstate him at his own costs and expenses. 

This arrangement appears to have bdbn made between the parties at the 
Sheriff’s office in Calcutta, and the Sheriff wrote a letter to Mr. Goodall 
confirming the arrangement, and paid over the purchase-money to the execution- 
creditor accordingly. 

Prom the time until his death which happened in July 1868, Deanut-ud- 
Dowlah remained in possession of the property. It then appears to have 
been taken possession of by the Government officers by order of the 
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officiating Deputy Commissioner, partly on account of there being an arrear of 
revenue due upon it, and partly because Deanut-ud-Dowlah being a eunuch, 
and consequently having no heirs, the property was supposed to have 
escheated to the Crown. 

Now, I entirely agree with the lower Court, that, whatever rights Deanut- 
ud-Dowlah might have had originally as against the Sheriff, or the execution- 
creditor, those rights were supersede, and put an end to by the arrangement 
which was come to between the parties. 

It is plain that Deanut-ud-Dowlah was anxious to keep the property if he 
could. It is also pretty plain, that neither he nor the execution-debtor was 
anxious to take proceedings to invalidate the sale ; and it is very probable, that in 
October 1867, when the arrangement was made, Deanut-ud-Dowlah, who had 
already had the property in his hands for upwards of a year, might have 
considered with some reason, that he would be pretty safe, if his possession 
were not disturbed for another twelve months. 

The arrangement, therefore, was a reasonable one for all parties , and the 
conditions under which it was made, appear to me perfectly inconsistent with 
the purchaser’s retaining his original [364] right to treat the sale as a nullity, 
and to obtain back his purchase-money. He had parted with the purchase- 
money voluntarily , he had placed it out of the power of the execution-creditor 
bo proceed against the execution -debtor to realize his judgment-debt ; and, in 
lieu of the rights which he originally bad, to obtain back his purchase-money 
and give up the property, he had obtained what he evidently valued much more, 
his present right to retain possession and an undertaking bv the execution- 
sreditor to take steps to reinstate him in that possession, in the event of his 
being ousted from it within the space of a year. 

He thus secured a remedy very different from that which he originally had, 
and a remedy which he thought would secure him in the possession of the 
property, I, therefore, am quite unable to agree with the Advocate-General, 
who contended that, after the arrangement was made, Deanut-ud-Dowlah retain- 
3d his original rights, or that those rights revived, upon his being turned out of 
oossession after the expiration of the year. 

His rights, as it seems, to me must now be confined to the dgreement. 

It remains then to be seen whether there was any breach of that agree- 
ment , and, if so, whether the present plaintiff who claims as executor under 
Deanut-ud-Dowlah’s will, can avail himself of it in this suit. 

A question has been raised by the defendant whether the will of Deanut-nd- 
Doulah has been duly established. Of course without this will the plaintiff 
would have no ground of action , but the Court below has held that the evidence 
is sufficient to establish the will, and I quite concur in that opinion. 

It is then contended by the Advocate-General that there was a breach of 
the agreement of the 24th of October 1867, and that within the meaning of 
that agreement. Deanut-ud-Dowlah or the plaintiff who represented him was 
Dusted from the property before the 24th of October 1868. 

There was a proceeding offered in evidence by the plft.intiff which took 
place before Mr. Wood, the Deputy Commissioner, dAted the 2nd September 
3868. It seems that the Deputy Commissioner, acting upon some letter of the 
Judicial Commissioner, [865] dated 2nd January 1867, of which we know 
nothing, considered that the property in question, which was supposed at that 
time to have escheated to the Crown, ought to be restored to , the party from 
whom it had been taken ; but, as it was not known who that party was, and 
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as it was necessary to enquire into the particulars of the property » before the 
Court could properly decide anything in the matter, an enquiry was ordered, as 
to who was the recorded proprietor, and who purchased the property, and other 
particularSi 

From that time until the 6th of April 1869, it does not appear that any- 
thing further was done. But it was on that day reported to the same Court, 
that the original debtor, Mahomed Wazir Khan, had died, and that two persons, 
Hossein Ali Khan, the son, and Mussamut Khorshed Begum, the widow of Wazir 
Khan, ought to be recognised as the parties from whom the property had been 
taken. There is no evidence whatever that from the time when the property was 
taken possession of by the Collector, upon the ground that it had escheated to the 
Grown in default of heirs of Deanut-ud-Dowlah, any change was made either in 
the mode of possession or of the management. 

Nothing seems to have been done as regards the property, in pursuance of 
the order of 2nd September ; and it is clear that possession was never given to 
the representatives of the judgment-debtor until after the 6th of April 1869. 

The Advocate-General contends, on behalf of the plaintiff, that he has a 
right to use the order of 2nd September in this way. At the time that order 
was made, the property was in the hands of the Collector in right of Deanut- 
ud-Dowlah ; but, from the time when that order was made, the Advocate-General 
contends that it was held by the Government officers, not as an escheat, but on 
behalf of the persons, whoever they might turn out to be who were deprived of 
it at the time of the sale by the Sheriff. 

Mr. Bonnerjee, on the other hand, contends in the first place, that this 
order of the 2nd September, which was objected to at the trial, was not admis- 
sible in evidence as against his client ; and that, even if it were, it does not appear 
that anything followed upon it except an enquiry, which did not change in any 
way the nature of the possession or management of the property. 

[ 866 ] I confess I am unable to see how the order of the 2nd September 
per se can be made evidence against the defendant. If it had been accompanied 
by any actual change in the possession of the property, or tlie reception of the 
rents, it might perhaps be made evidence ; but, as nothing of that kind was 
proved, and, as the defendant was no party to the proceedings, I do not see 
how the order can properly be made to affect him. 

That being so, it seems to me, that there was no evidence of the ouster 
of the possession of Deanut-ud-Dowlah, or of the persons \vho represented him 
in interest, until the 6th of April 1869, which was more than a year after the 
making of the agreement of October 1867 ; and I agree with the Court below 
that no breach of the agreement has been proved. 

But even supposing that the order of the 7th September 1867 were 
admissible in evidence, and could be considered as having in any way been the 
means of ousting Deanut-ud-Dowlah ’s representatives, then the further , question 
would arise, whether the plaintiff has any right to avail himself of the agree- 
ment of 1867 in this suit. * 

He entirely ignored the agreement in his plaint, and his suit is founded 
entirely upon his original rights which have been superseded ; and, if I thought 
that any breach of the agreement had taken place, and that the {daintiff was 
entitled to avail himself of it in this suit, I certainly should not be disposed, con- 
sidering that he has carefully kept out of sight this agreement, of which of 
course he must have been well aware, to allow him any costs of suit. 
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But then, another and a far more serious difficulty in the plaintiff’s way 
has occurred to us in the course of the argument, viz,, that, assuming the plain- 
tiff to have any cause of suit upon the agreement, it is clearly barred by limita- 
tion. And probably it was for this reason that he brought his suit for money 
had and received, instead of relying upon the agreement. The Limitation Act 
which governs this case is Act XIV of 1869. The plaint was filed on the 14th 
of December 1872 ; and the Limitation Act of 1871 did not apply to suits 
instituted before 1st of April 1873. 

This case is, therefore, governed by s. 1, cl. 9 of the Act of [ 367 ] 1859, which 
allows the plaintiff three years only from the time when the breach of contract 
took place. 

Now the breach of contract here, if any, occurred when the defendants 
neglected to take steps to reinstate the plaintiff in the property ; and the time 
when that occurred, was either on the 2nd September 1868, when the order, 
upon which the Advocate-General relies, was made, or at what would have 
been a reasonable time for the defendants to have taken steps to reinstate the 
plaintiff. 

Now, even if we were to allow six months, which p«ppears to me much 
more than a reasonable time for such a purpose, that would only carry the 
plaintiff up to the 2nd March 1869 ; and this suit, not having been brought 
untiljljecember 1872, is clearly out of time. 

The real truth is, that there was no attempt on the plaintiff’s part to 
obtain from the defendant any performance of the agreement ; and it is pretty 
clear, from the plaint being entirely silent as to the agreement, that the plaintiff 
had no thought of being entitled to proceed upon it. 

The cause of action, as put forward in his plaint, was of a totally different 
character ; and it was not until he found himself driven to rely upon the 
agreement, that his counsel attempted to shift his ground, and base his claim 
upon it. 1 am of opinion that the appeal should be dismissed, with costs, on 
scale 2. 

But Mr. Bonnerjee contends that, besides the costs of the trial, which 
have been awarded to his client in the Court below, the defendant is entitled to 
the costs of the appeal to the Privy Council. 

He relies upon the fact that the Privy Council directed that the costs of 
both sides should be taxed, in order that the lower Court should deal with them 
as costs in the cause. He contends that it was the obvious intention of the 
Privy Council that the costs in that Court should go to the successful party, as 
part of the general costs of the cause. 

But it appears to me that this was not their Lordships’ intention. 

I think they intended to leave the costs in the Privy Council to be dealt 
with by the Judge who tried the cause at his discre-[S68]tion ; and I think 
Mr. Justice Wilson exercised a wise discretion in making each party bear 
their own costs of that appeal. * • 

Pontifex, J. — I also think the judgment of the lower Court should be 
affirmed. 

i The Ft Fa was executed on the 4th October 1866, and the bill of sale 
to the plaintiff’s testator was executed on the 9th October 1866 ; but the 
purchase-money remained in the hands of the Sheriff (who bad by that time 
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quitted office), till the 24th October 1867, the plaintiff's testator having warned 
the Sheriff not to hand over to the execution-creditor. 

Under these circumstances, the plaintiff’s solicitors wrote to the ex-Sheriff 
on the 24th of October 1867 as follows : (reads letter set out, ante, p. 368). 

Upon that the money was paid over to the execution-creditor (the plaintiff’s 
testator having already been in possession one year) and, under the circum- 
stances, I am of opinion that this arrangement must be treated as a substituted 
agreement, forming a complete accord and satisfaction of the original cause of 
action. 

And I am further of opinion that the ouster, contemplated by the 
substituted agreement, was an ouster by the judgment-debtor or his represen- 
tatives ; and that, if a covenant for title had been settled under the agreement, 
such covenant would not have been general against the acts of the whole world, 
but would have been confined to acts by the judgment-debtor or his 
representatives. 

The plaintiff’s testator died on the 26th of June 1868, while in possession, 
and thereupon Government, by its officers, entered into possession. It is 
doubtful whether such entry was made as for an escheat, the plaintiff’s testator 
having been a eunuch, or for non-payment of Government revenue. But, 
whichever may be the case, while in such possession, the Collector, in Sep- 
tember 1868, on the alleged authority of a letter from the Commissioner, which 
letter is not produced, declared the sale under the Fi Fa inoperative ; and 
directed an enquiry to be made for the judgment-debtor or his represen- 
tatives. The possession of the Collector, however, continued until April 
1869, when he made an order that possession should be restored to the 
representatives of the judgment-debtor. The representatives of the judgment- 
t869]debtor do not appear to have been parties to the pioceeding in which 
such order was made, and, until they took possession under the order of April 
1869, being more than one year after the date of the agreement, I fail to see 
that there was any ouster by them protected by the terms of the agreement. 
Indeed, but for the death of the plaintiff ’s testator without heirs, and the con- 
sequent entry and unauthorised action of the Collector, I see no reason to 
believe that the possession of the plaintiff’s testator would have been disturbed. 

In my opinion, therefore, the ouster was no breach of the agreement 
referred to in the letter of the 24th October 1867. 

The plaintiff has not furnished us with the proceedings before the Commis- 
sioner, and excuses himself by alleging that these proceedings have been lost or 
destroyed, or, from lapse of time, were not procurable. But this is really no 
excuse; for, in April 1869, they could have been easily obtained ; and it was 
his own negligence not to obtain them ; yet he now asks us to grope in the 
dark, and give him a decree in ignorance of what was the real nature of the 
proceedings. Moreover, he does not institute his suit until the 2nd September 
1872, He proves no intermediate notice, calling on the defendant to fulfil the 
agreement of 24tl! October 1868 ; and, even if we could treat his suit as a suit 
for breach of that agreement of the 24th October, he would, in my opinion, be 
barred by limitation under the Act of 1859, which allowed a period of three 
years for a suit upon such an agreement. If the plaintiff had duly called on 
the defendant in reasonable time, the latter might have exercised pressure on 
the representatives of the judgment-debtor, while his judgment was still alive 
and capablei by proper process, of being executed against this very property. I 
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think, therefore, the plaintiff fails altogether, and I see no reason to interfere 
with the discretion exercised by the lower Court as to coats. 

Appeal dismissed. 
Cross-appeal dismissed. 

Attorney for the Appellant : Mr. Dover. 

Attorney for the Respondents : Mr. Paliologus. 

NOTES. 


[CONTRACT— LIMITATION. 

When no time is specified for performance, a reasonable time is un derstood . — (1896) 20 
Bom. 8 ; (1899) 23 Mad. 41. 

Covenant for right to convoy is broken if a defect of title exists at the time, and the time 
begins to run against the promisee , it is not a continuing breach —Turner v. Moon (1901) 
2 Ch. 828 ; Spoor v, Green (1874) L R. 9 Ex. 99. 

A covenant for quiet enjoyment is broken when there is a disturbance and from that point 
time runs : — Spoor v. Green (1874) L. R. 9 Ex. 99. 

On the other hand, a covenant to repair is a continuing breach * — Ibid. 

See also Notes to 3 Gal. 394.] 


[3701 The 29th August, 1879. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 


Chunder Coomar Roy and another Defendants 

versus 

Gocool Chunder Bhuttacbaiiee Plaintiff.’' 


Ciril Procedure Code (Act X of 1877), s. 32 — Adding Parties as Plaintiffs — 

Act XXVII of 1860, s. 2 — Holder of Certificate of Administration. 

A sued as only son and heir of his father B. C, the widow of B, having, with the con- 
currence of A, taken out letters of administration to B*s estate, was, on the application of A 
at the hearing of the suit, made a co-plaintiff under s. 32, of the Civil Procedure Code.t 


• This case was inadvertently omitted, but being important is now inserted. 

Court may dismiss or IlSec. 52 The Court may, on or lifefore the first hearing, 
add parties* application of either party and on such terms as the 

^ * Court thinks just, order that the name of any party whether as 

plaintifi or as defendant improperly joined, be struck out ; 


and the Court may at any time, either upon or without such application, and on such 
terms as the Court thinks just order that any plaintifi be made, a defendant, or that any 
defendant be made a plaintifi, and that the name of any person who ought to have been 
joined, whether as plaintifi or defendant, or whose presence before the Court may be 
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Held^ that C ought not to have been joined as a plaintiff in the suit, inasmuoh as 4 had 
no right at all to sue. 

Section 32, as far as the addition of plaintiffs is concerned, only applies to those cases in 
which the original party who brought the suit had some title to sue. 

Per PONTIFBX, J. — The power given by s. 27* of the Code ought to be exercised before 
the first hearing of the case. 

Held also, that s. 2t of Act XXVII of 1860 prohibited A from suing alone, for although he 
was, no doubt, beneficially entitled to recover it, yet there was no vexatious or fraudulent 
withholding of the debt within the meaning of that section. 

Per Garth, G. J. — X debt cannot be said to be ** vexatiously withheld ” within the mean- 
ing of that section, simply because the debtor omits to pay it* 

Appeal from a decision of WiLSON, J. 

This suit was brought by Gocool Chunder Bhuttacharjee, as the only son 
and heir of his father Sibchunder Bhuttacharjee, to recover from the defendants 
the amount of principal due on a joint and several promissory note executed by 
the defendants in favour of Sibchunder, and dated the 6th of June 1875, together 
with the balance of interest thereon from March 1878, the whole sum sued for 
being Bs. 6,736. 

Sibchunder died on the 24th May 1878, and the plaint was filed on the 
5th of June 1878. On the 6th of June, letters of administration of the estate 
of Sibchunder were granted to his widow Kisto Kaminee Dabee. 

When the case came on for hearing, an application was made that the 
administratrix should be added as a plaintiff under s. 32 of the Civil Procedure 
Code. This application was [371] granted, and a decree was given by WiLSON, 
J., to the two plaintiffs, for the full amount of the claim, with interest and costs. 


necessary in order to enable the Court effectually and completely to adjudicate upon and settle 
all the questions involved in the suit, be added. 


No one to be added as 
plaintiff or as next friend 
without his consent. 


No person shall be added as a plaintiff or as the next friend 
of a plaintiff without his own consent thereto 


Parties to suits institut- Any person on whose behalf a suit is instituted or defended 
ed or defended under under section 30, may apply to the Court to be made a party to 
section 30. ^ such suit. 


Defendants added to be 
served. 

begun only on the service of 
Conduct of suit. 


All parties, whose names are so added as defendants, shall be 
served with a summons in manner hereinafter mentioned, and 
(subject to the provisions of the Indian Limitation Act, Section 
22) the proceedings as against them shall be deemed to have 
such summons. 

The Court may give the conduct of the suit to such plaintiff 
as it deems proper.} 


*[Sec. 27 .— Whore a suit has been instituted in the name of the wrong person as plain- 
tiff, or where it is doubtful whether it has been instituted in the 
Court may substitute or name of the right plaintiff, the Court may, if satisfied that the 
add plaintiff for or to suit has been so commenced through a bona fide mistake, and 
plaintiff suing. that it is necessary for the determination of the real matter in 

dispute so to do, order ^y other person or persons to be substi- 
tuted or added as plaiiitiff or plaintiffs upon such terms as the Court thinks just.] 

t[Seo. 2 No debtor of any deceased person shall be compelled in any Court to pay his 
debt to any person claiming to be entitled to the effects of any 
No debt recoverable with- deceased person or any part thereof, except on the production of 
out a certificate, a certificate, to be obtained in manner hereinafter mentioned or 

f of a probate, or letters of administration, unless the Court shall 

be of opinion that payment of Ihe debt is witdiheld from fraudulent or vexatious motives, and 
not from any reasosiable doubt as to the party entitled.] ^ 
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From this deoision the defendants appealed. 

Mr. Phillips and Mr. J. (?. Apcar for the Appellants. 

Mr. Bonnerjee and Mr. Mitter for the Bespondent. 

The following Judgments were delivered : — 

Garth, C. J. — I think that the Court helowhad'^no power, under the 
circumstanoes, to add the name of the administratrix as a co-plaintiff, or to 
give a decree in favour of both the plaintiffs. 

The amendment was made at the trial under s. 32 of the Civil Procedure 
Code, which allows the Court “ to order that the name of any person who 
ought to have been joined in the suit, either as plaintiff or defendant, or whose 
presence before the Court may be necessary in order to enable the Court 
effectually and completely to adjudicate and settle all questions involved in the 
suit, should be added.** That section, so far as the addition of plaintiffs is 
concerned, appears to me to apply to those cases only where the plaintiff’ who 
has brought the suit is one of the right parties to sue, but some other person, 
either as being his co-contractor, or otherwise jointly interested with himself, 
ought to have been joined as a co-plaintiff. I do not think that the section is 
intended to enable a plaintiff who has brought a suit without having any right 
to do so, to add the name of a person who has the right to sue, and to obtain 
a decree in right of that person , and I rixther think that the learned Judge in 
the Court below was of that opinion, because he goes into the question of 
wliotlrer the original plaintiff’ in this case had a right to sue, and decides that 
he had, because the defendants were vexationsly withholding the debt from the 
plaintiff, and so the case came within the exception in s. 2 of Act XXVII of 
1860. 

Now it appears to me that, in« this case, theie is no ground whatever fcft- 
saying that the defendants “ vexatiously withheld’* the debt from the plaintiff’. 
The plaintiff’, of course, could have no claim whatever to the money till the death 
of his father Sibchunder on the 24th of May 1878 Within twelve days of 
[ 372 ] that time, — namely, on the 3rd of June 1878, — the plaintiff brings this 
suit. It does not appear that Sibchunder ever required payment of the debt 
in his lifetime, nor that the plaintiff ever asked for it before he brought this 
suit. There certainly was no refusal on the defendants’ part to pay it ; and 
so far from the debt being withheld vexatiously or fraudulently, it appears from 
the answers to the interrogatories which have been put in by the plaintiff 
himself, that the defendants have been tr>ing to make an arrangement to pay 
whatever was due from them to tlie plaintiff’ as well as to the other creditors. 

The real reason why the suit was brought so soon after Sibchunder’s 
death, was very candidly admitted by the plaintiff’s counsel to have been, 
because the promissory note bore date the 6th of June 1875, and the plaintiff’s 
advisers filed their plaint on the 5th June 1878 to prevent the claim being 
barred by limitation. 

But then Mr. Bonnerjee for the plaintiff contends, that where there is no 
real doubt as to the person entitled to receive a debt, the payment of it must 
be considered to be withheld vexatiously if the debtor simply omits to pay ifc. 
But this, in iny opinion, is not the meaning of the section. If it were 1 
think the object of the Act would be entirely defeated. The heir of* a 
deoe^ed Hindu or Mahomedan might then always sue for a debt due to his 
ancestor vclthout even asking for it ; and unless the defendant could show at the 
trial that he had any reasonable doubt as to the party entitled to^receive the 
money, the plaintiff would be entitled to recover. This would not be affording 
to the debtor the protection which the Act intended to give him, and it would be 
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giving no meaning, except perhaps a veiry strained and unnatural one, to the 
words withheld from fraudulent or vexatious motives/’ 

I consider the intention of the Act to be, that, as a general rule, no Court 
shall compel any debtor of a deceased Hindu or Mahomedan to pay his debta 
to any person unless such person shall either have obtained a certificate under 
the Act, or probate of the deceased’s will, or administration to his effects. 
The only exceptions to this rule are oases where not only there is no reasonable 
doubt as to the person entitled to receive the t878] money, but where also the 
debtor withholds the debt from fraudulent or vexatious motives. The mere 
nonpayment of the debt when it has never been asked for, or where the debtor 
is doing his best to pay it, is to my mind clearly not a withholding it from 
fraudulent or vexatious motives. 

I am strongly disposed to agree with what fell from my learned colleague 
during the argument, that if the heir of a deceased Hindu sues for a debt with- 
out having obtained a certificate or probate or administration, upon the ground 
that his case is within the exception, — that is to say. that there is no reasonable 
doubt that he is the person entitled to receive the debt, and that the defendant 
is withholding it from fraudulent or vexatious motives; — if he does not make 
this statement, it ought to be a good answer on the part of the defendants that 
the plaintiff has not obtained a certificate or probate or letters of administra- 
tion, and consequently that he has no right to sue. 

The Madras High Court has held in Gor>mdappa v. Kondappa Sastruhi (6 
Mad. H. C. B., 131), that it is sufficient for the plaintiff to be prepared at the 
trial with proof of his certificate when he has stated in his plaint that he has 
applied for it, and possibly it might be right (in analogy to cases in England, 
where a party sues as executor or administrator, and obtains his probate or letters 
of administration before the trial) to hold that this would be sufficient. 

But that is not the plaintiff’s case here. He has neither obtained nor 
intended to obtain administration, and che defendants raised the point by a 
direct plea that administration had not been granted to the plaintiff, but had 
been granted with the plaintiff’s consent to a third person. The plaintiff, 
therefore, having no right whatever to sue, and the Court having no power to- 
oompel the defendants to pay him the money, he applies at the trial to add 
the name of the administratrix as a co-plaintiff with himself. He does not 
apply to substitute her name for his , — that he must have done under s. 27 of the 
Code, and the Court could not have granted the application unless it had been 
satisfied that the plaintiff' had sued in his own name under some bo?za fide mistake. 
Here it is not pretended that there w^as any mistake. Nor was the application 
made upon the ground that [ 374 ] the plaintiff and the administratrix claimed the 
right to this debt in the alternative (see s. 26'‘*). Mr. Bonnerjee does not attempt 
to put his case upon that ground. He contends, that the plaintiff and the 
administratrix had a joint interest in the debt, the one as the person beneficially 
entitled, the other as the person who had the legal right to sue. 

But even assuming that in some cases it might be proper that a trustee 
and his cestui que trust should join as co-plaintiff s,.^that could only be in a case 

• [Sec. 26 : — All persons may be joined a» plaintiffs in whom the right to any relief 
claimed is alleged to exist, whether jointly, severally, or in the 
Persons who may be alternative, in respect of the same cause of action And jiidg- 
joined as plaintiffs. ment may be given for such one or more of the plaintiffs as may 

be found to be entitled to relief, for such relief as he or they may 
bo entitled to, without any amendment. But tho defendant, though unsuccessful, shall be 
entitled to his costs occasioned by so joining any person who is not found entitled to relief,, 
unless the Court in disposing of the costs of the suit otherwise directs.] 
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where the Court was at liberty, if it thought proper, to make a deorae in favour 
of the cestui que tru8t$ But here the Court is expressly prohibit^ by s. 2 of 
the Aot of 1860 from ordering the defendants to pay the debt claimed to the 
plaintiff, and it is equally prohibited, as it seems to me, from ordering 
the defendants to pay the debt to the plaintiff conjointly with some one else 
who has a better title. If this were permitted creditors would be deprived of 
the very protection which Act XXVII of 1860 was intended to afford them. 

A party, claiming as heir to a Hindu, but having no title as such, might always 
sue with impunity for a debt due to the estate, and then by bringing into the 
suit at the last moment the party who is really entitled, they might obtain 
joint decree. 

In this case the party who had no right to sue brought the suit. The party 
who had the right did not sue, and yet by making these two persons co-plaintiffs 
at the trial, the Judge not only places them in a position to obtain a ]oint decree, 
but obliges the defendants, who had at any rate an answer to the suit up to^ 
the time when the administratrix was joined, to pay the costs of it ab initio. 

The plaintiff had really no excuse then for the course which he adopted. 
He might, if he pleased, have taken out administration himself, or when he 
waived his right in favour of his mother, he might have withdrawn his suit at 
little or no expense within three days after he had filed his plaint, and allowed 
another suit to be brought at once in the name of the administratrix. There 
waano difficulty as regards limitation, because interest had been paid up to March 
1878, and the plaintiff had full notice of the mistake he was making, because 
the point was directly raised in the defendants’ written statement 

[878] In order to avoid further delay and expense, 1 am prepared, if both 
parties will assent to that course within a fortnight from this date, to allow 
the decree of the lower Court to stand in favour of the administratrix only,. 
Mr. Bonnerjee’s clients paying the costs in both Courts on scale 2. In that 
case the name of the original plaintiff will be omitted, and the amount of the 
defendants’ taxed costs will be deducted from the amount of the decree. 

If the parties do not consent to these terms within a fortnight from this 
date, the judgment of the Court below will be reversed, and the plaintiff’s suit 
will be dismissed with costs in both Courts on scale 2. 

PontifeXy J. — The plaintiff in this case sued as only son and heir of his 
father to recover the principal and interest, moneys secured by a promissory 
note granted by the defendants to the •'plaintiff ’s father. The plaint was filed 
on the 5th of June 1878, within twelve days of the death of the father ; but 
the summons was not served on the defendants until the 18th of June. In the 
meantime, on the 8th of June, an order for a grant of letters of administration 
to the father’s estate was made in favour of his widow. This order could only 
have been made with the concurrence of the plaintiff, who must have been 
aware before filing his plaint that it would be applied for. 

The defendants, in their written statement, took the objection that letters of 
administration had been granted to the widow, which precluded the plaintiff 
from recovering in this suit. The plaintiff, however, elected io go to trial, and 
filed interrogatories, which the defendants were obliged* to answer. But at the 
hearing the plaintiff’s counsel asked the learned Judge in the Court below to 
add the administratrix as a co-plaintiff, which application, though opposed, was 
granted, as if authorized by s. 32 of the Code, and thereupon a decree was at 
once made for payment to the plaintiff and co-plaintiff, not only of the moneys 
secured by the promissory note, but also of all the costs of suit. 
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Against that decree the defendants have appealed, insisting that the learned 
Judge in the Court below had no authority to add the administratrix as co- 
plaintifF at the hearing, and at all events ought not to have directed the defendants 
to pay the [876] costs of the suit ; foif if the addition of the co-plaintiff was 
necessary, then no costs should have been given up to the hearing ; and if 
her presence was unnecessary, then, at least, the defendants ought not to have 
been directed to pay her costs, or the costs incidental to making her a party. 

Technically I am of opinion that the Court below did not have power to 
add at the hearing the administratrix as a c#>plaintiff ; and, of course, if the 
judgment of the Court below is technically wrong, the whole case of costs is 
open in appeal. In my opinion, s. 32 of Act X of 1877 applies to a suit which 
is to some extent properly instituted, though partially defective , in other words, 
there is no jurisdiction at the hearing to add a plaintiff, unless the original 
plaintiff' had some title to sue. It was strongly urged before us, that the 
original plaintiff, as sole heir of his fatlier, was entitled to sue alone for the 
debt, or at least had some title to sue. But s. 2 of Act XXVII of 1860 enacts 
that “ no debtor of any deceased person shall be compelled in any Court to pay 
his debt to any person claiming to be entitled Lo the effects of any deceased 
person, or any part thereof, except on the production of a certificate, to be 
obtained in manner hereinafter mentioned, or of a probate or letters of 
administration, unless the Court shall be of opinion that payment of the debt 
is withheld from fraudulent or vexatious motives, and not from any reasonable 
doubt as to the party entitled.*’ 

In this case the plaintiff' has not attempted to prove, nor is there any 
ground for saying, that the defendants withheld payment from fraudulent or 
vexatious motives. No demand was proved to have been made before suit, and 
before service of the summons an order for administration had been granted 
with the plaintiff’s concurrence to another person. No offer of obtaining the 
concurrence of the administratrix was made before the hearing, and it appears 
that so far from evading payment, the defendants were taking steps to raise 
the money. 

Section 27 of Act X of 1877 authorizes the Court to substitute or add the 
proper plaintiff when the suit has been instituted by a wrong person under a bona 
fide mistake ; but even if there were a bona fide mistake in this case, it appears 
to me that, as the section does not contain the words “ on or before the first hear- 
[377] ing,” which appear in s. 32, the power given by the section ought to be 
exercised before the first hearing ; anci as the objection was taken in the 
written statement, it was mere perversity of the original plaintiff to wait until 
the hearing before be asked for the administi'atrix to be made a co-plaintiff. 

The order of the Court below being in my opinion technically wrong, the 
appellants would be entitled to have the decree reversed with costs in ’both 
Courts. But inasmuch as substantial justice was in fact done by the decree 
in ordering payment to the administratrix, I also should be willing, if the par- 
ties consent, and for the purpose of saving expense, to allow the decree to stand 
so far as it directs payment to the admini^ratrix. But whether the parties 
consent or not, I fhink the plaintiff must pay the whole costs of suit and appeal, 
to be set off against the decree, if the parties elect to let the decree with tfre 
proposed modification stand. 

Appeal allowed. 

Attorneys for the Appellants : Messrs. Beeby a'nd Rutter. 

Attorney for the Bespondent : Baboo Brqjofuith Mitter. 
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(1. 80IMDER OF PL1IHTIFF8. 

Apparently to avoid the constuction placed on section 27 by ?ontifex, the words **at 
any stage of the suit”, were inserted in the G. P. G. of 1862 by VII of 1888 and these words 
are retained in the G. P. G. of 1908 (Soh. I, O. 1, r. 10, 1). 

The power to add parties has been held to be exercisable even where the person 
originally suing has no right to institute the suit . — 

(1907) 30 Mad. 419 ; See also (1903) 2 L. B. R. 246 (263) ; compare 6 Gal, 827 ; (1895) 20 
Bom. 537 : 1 Mad. 383. 

In a suit by a benamidar, the real person was allowed to come in : — (1890) 24 Gal. 34. 

II. NECESSITY TO TAKE OUT HEIRSHIP CERTIFICATE. 

See Act VII of 1889, s. 4 ; also (1886) 13 Gal. 47 ; (1883) 7 Mad. 115.] 

[6 Cal. 877] 

APPELLATE CIVIL. 


The 3rd June, 1880, 

Present : 

Mr. Justice Pontifex and Mr. Justice McDonell. 


Doolee Ohand and others Decree- holders. 

versus 

Omda Khanum, alias Baboo Shubibu and others Judgment-Debtors.’ 

MortgcUje Deaee for Account and Sale — Taking of Accounts — Withdraival of Ejcecutwn-Pi 
ceedings — Principle on which Accounts ate to be taken. 

A mortgagee, who has obtained a decree for an account and sale, is not entitled to with- 
draw from the taking of accounts in his execution-proceedings, when those accounts appear to 
be going against him. 

The appellants in this case had obtained a decree for an account and for 
the sale of certain property mortgaged to [3783 them by the respondents. 
But finding that, at the taking of the accounts, the balance was against them, 
they applied to the Subordinate Judge of Gya to allow them to withdraw from 
further execution-proceedings. The Subordinate Judge, on the 30th August 
1878, whilst allowing them to stop proceedings, refused to permit them to 
withdraw or strike off the case until the accounts wore settled. 

The decree-holders appealed to the Judge of Gya, who confirmed the order 
of the lower Court, and dismissed the appeal. 

The decree-holders then appealed to the High Court. 

Baboo Mohesh Chunder Chowdhry and Baboo NilnSadhub Sen for the 
Appellants. 

Mr. C, Gregory and Baboo Prannath Pundit for the Eespondents. 

• Appeal from orders, Nos. 174 and 176 of 1879, against the order of G. E. Porter, Esq., 
Officiating Judge of Gya, dated 7th June 1879, affirming the order of Baboo Matadin, Sub- 
ordinate Judge of that district, dated the 30th August 1878. 
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The Jild^meiit of the Court (!]^0NTIFBX and McDONBLL, JJ.)i was 
ddivered by 

Pontlfex, J. — The main queation in this appeal is, whether a mortgagee, 
who' has obtained a decree for accounts and. sale, is entitled to withdraw from 
the execution -proceedings when those accounts appear to be going against him. 
There is a subsidiary question, viz., if he is not so entitled, upon what princi- 
ples are the accounts to be taken between the parties ? 

Now we think, that the essence of foreclosure and redemption suits is, 
that in such suits each party is entitled to enforce his rights. A plaintiff 
claiming foreclosure is bound, upon the accounts being taken, if the balance is 
against him, to pay that balance. On the other hand, a plaintiff claiming 
r^emption must submit to a decree for sale or foreclosure if he makes default 
in payment. Unless this were so, there would be a multiplicity of suits. 
To avoid this, it is necessary, under decrees for foreclosure or redemption, 
that the accounts between the parties should be sebtled and discharged. In 
this case, the plaintiff obtained a decree on the 12th May 1862 upon a rport- 
gage-deed, and he claims that, previously to the mortgage [ 879 ] to 
him, he held under the mortgagor, the predecessor in title of the defen- 
dants, a zur-i'peshgi lease, and he also claims, as I understand, that at 
the expiration, or soon after the expiration, of the zur-i-peshgi, the defendants 
themselves entered into another ticca arrangement with him. A question that 
has been repeatedly raised in this suit, and which has been before the High 
Court no less than four times, is, whether the plaintiff is to be treated as a 
mortgagee in possession in taking the accounts — that is to say, whether the 
zur-i-peshgi deed and alleged ticcadari are to be disregarded. 

At first, by some inadvertence in Mr. Justice Pheab's judgment, it seems 
to have been laid down that he was to be treated as a mortgagee in possession ; 
but, on a subsequent appeal, Mr. Justice Pheab distinctly stated that, if that 
constructibn had been placed upon his judgment, it was what he never intend- 
ed. Of cqurse, if the mortgagee held possession under any contract of title 
distinct from his mortgage, he would be entitled to set up that title, and insist 
that his possession under that contract was distinct from his mortgage title, and 
that he could, during such possession, only be charged with rent payable under 
that distinct contract. Now, w’hen the case came before Mr. Justice Phear on 
the 13th March 1875, a decree was passed by this Court, directing that certain 
accounts should be taken, and under the terms of that decree as it stands, the 
plaintiff would have to account as a mortgagee in possession. Although that 
decree has not actually been set aside, and although no decree has been made in 
its place, yet it clearly appears from the judgment of Mr. Justice Pheab of the 28th 
July 1876, that it was not the intention of the Court that the account should be 
taken against the mortgagee as against a mortgagee in possession. It is therefore 
necessary for us now to do justice between the parties. We agree with the lower 
Court in tl linking that the mortgagee is not entitled to withdraw from the taking 
of accounts in his execution-proceedings at his own will and pleasure. The 
decree of Mr. Justice Pheab of 13th March J875 directed that the defendant, if 
a balance was due from him, should pay such balance to the plaintiff, and if, on 
the other hand, a balance w'as due from the plaintiff, he should pay such balance 
to the [ 880 ] defendant ; and that appears to us to be the proper principle upon 
which a decree should be made. 

We, therefore, dismiss the appeal on the main ground which has been 
taken before us. 
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In sending back the case to the C5ourt below, we think we ought ^ 
out and so as to prevent future litigation between the paa?n08f tM 

principles upon which the accounts should be taken. We are of opinion tbAt 
an account should be taken half-yearly of the interest due from the mortgagor 
under the mortgage-deed, and that, from such half-yearly amounts of interest 
should be deducted the rent payable but unpaid by the mortgagee during such 
half-year under any contract for possession, separate and independent of the 
mortgage ; and if, for any period the mortgagee was in possession, rent became 
>due under any such separate or independent contract, during such period, he 
should be charged as a mortgagee in possession. The balance of interest 
half-yearly (if any) will not carry interest up to the date of the decree. 
But an account must be made up, as on the date of the decree of the 12th May 
1862, of the principal and interest, after making such deductions as I have 
mentioned, due to thj^, plaintiff at that time. Upon that aggregate amount 
interest will again be calculated at one per cent, per mensem, and against the 
subsequent half-yearly accounts must be set off the amounts payable and un- 
paid by the mortgagee in respect of lent under any contract for possession, 
separate and independent of the mortgage ; and for any period uncovered by 
euch separate and independent contract, such a sum as should be charged 
against a mortgagee in possession. 

The accounts being so taken, the mortgagor must pay the balance, if any, 
found due from him on such account, to the plaintiff, the mortgagee. On the 
other hand, if a balance is found due from the plaintiff, the mortgagee, to the 
defendant, the plaintiff must pay such balance to the defendant. 

We think, in order to put a stop to further litigation between the parties, 
that, if any difiQculty arises in carrying out this order, the parties should have 
liberty to apply direct to this Court. As the appellants have failed on the main 
point of their appeal, they must pav the costs of this appeal. 

[881] The record will be sent down at once, and the parties must carry 
in their accounts within six weeks of the arrival of the record in the Court 
below, with liberty for such Court to extend the time on a proper case being 
made. 

f Appeal dismissed arid case re^ndnded, 

NOTES. 

II. PRINCIPLES OF ACCOUNTING BETWEEN MORTGAGOR AND MORTGAGEE. 

See also (1907) 6 0. L. J. 192 ; 9 C. L. J. 633. 

II. HALF-YEARLT RESTS. 

Annual rests are generally allowed (1884) 6 All 303 ; 361. 

III. WITHDRAWAL OF REDEMPTION OR FORECLOSURE SUITS. 

The plaintiff cannot, when on taking ivccounts the balance is found against him : — (1907) 
A G. L. J. 192 ; (1903) 1 ch. 857.] 
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[6 Cal. 881] 

PEIVY COUNCIL. 

The 7ih and 8th July, 1380. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, 
AND Sir E. P. Collier. 


Shoshinath Ghose and others Plaintiffs 

versus 

Krishnasunderi Dasi Defendant. 


[On Appeal from the High Court of Judicature at Fort William m Bengal.] 

Hindu Law — Adoption among SudroA — Execution of mutual deeds — Actual 
giving and talcing of child. 

Although it has been held that, m the case of Sudras, no ceremonies except the giving 
and taking of the child are necessary to an adoption, yet it is not to be taken for granted, 
that such giving and taking can be completed by the execution of mutual deeds without more ; 
but, semble, that, according to Hindu usage which the Courts should accept as governing the 
law, the giviug and taking in such an adoption ought to take place by the father handing over 
the child to the adoptive mother, the latter intimating her acceptance of the child in adoption. 

In this case it was found on the evidence, that it was not the intention of the parties 
to complete the adoption by the mere execution of the deeds. 

Appeal from a decree of the High Court of Bengal (5th February 1878), 
confirming, except as to costs, a decree of the District Judge of Bhagalpore (8th 
February 1876), whereby the suit was dismissed. 

The first appellant sued, in elanuary 1876, to establisli tlie fact of his 
adoption in 1864 by the respondent, the widow of Dwarkanatli Ghose, who, 
before his death in 1863, had orally given to her power to adopt. The 
co-appellants were joined in the suit, having purchased a part of the estate 
claimed ; and the object of tlie suit was to obtain a declaration of the right of 
the alleged adopted son to possession of the estate of Dwarkanath [882] 
Ghose, to which, as his s(>lo and sonless wudow, Krishnasunderi, the les- 
pondent, had succeeded. 

Dwarkanath Ghose having, by custom, the title of “ Mohashoi,” was a 
zamindar of considerable estate, and a principal person in the caste of “ Dter- 
rarhi,” or Northern, Kaists, residing near Bhagalpore in Boliar. He left, 
besides his widow and heiress Krishnasunderi, two nephews, sons of a half- 
sister, Purnochandra Sing and Upendra Chandra Sing, who would, in the 
absence of an adoption by his widow', have been his heirs in remainder after 
her death. He also left a half-sister Bhagabati, a cliildless widow, and an 
aunt, Shibasunderi, whose names were on the instruments of adoption. 

To record the existence ot the authorfty to adopt, as well as certain dis- 
positions said to have been made by Dwarkanath Ghose of his property, to 
take effect after the adoption should have been completed, the respondent 
Krishnasunderi executed, on the 1st of October 1863, and shortly afterwards 
caused to be registered, an instrument called a “ bidhanpatro,'* setting forth 
the above facts. The nephews in the same year obtained a decree on the 
strength of the gifts recited in the “ bidhanpatro.*' 
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Towards the end of 1863, Erishnasunderi, with the assistance of her half- 
brother, Chandra Narain Sing, and of her brother Surjonarain, a pleader in the 
Bhagalpore Courts, selected the first appellant as a suitable boy to adopt. He was 
then Nogendra Chandra Hitter, fourth son of Srinarain Hitter, brother of the 
mother of Chandra Narain Sing, resident at Hahta in the Burdwan district ; 
and he was aged about seven years. On the 30th Jeyt, or 11th June 1864, 
the two instruments, the ** aanpatro "and the “ grahanpatro, " on which 
the appellants' relied, were executed at the widow’s residence near Bhagalpore, 
and registered at Bhagalpore on the same day '' 

The only question material to this report is, whether the two instruments 
by themselves constituted a valid and irrevocable transfer of the appellant from 
one family to the other, so as to make him the adopted son of Dwarkanath Ghose. 

[ 383 ] The Judge of Bhagalpore dismissed the suit, and that decision was 
upheld by the High Court (Jackson and HcDonell, JJ.), on appeal. 

The plaintiff, therefore, brought the present appeal. 

Hr. T. ff. Coioie, Q.C., Hr. Branson, and Mr Evans appeared for the 
Appellants. 

Mr. B. V. Doyne and Mr. Woodroffe for the Respondent. 

Eor the appellants it was contended that the deeds of giving and taking, 
executed in June 1864, were sufficient to effect the adoption ; and that, on the 
evidence, a complete adoption had taken place. Reference was made to 
Sreenarain Mittcr v. Ktshensoondery Dossee (11 B. L. R., 171; S. C., L. R., 
I, A., Sup. Vol., 149) and Indroviom Choxvdhrani v. Beharilal Mulhck (L. R , 7 
L A., 24 , S. c., I. L. R.. 5 Cal., 770) 

Counsel for the respondent were not called upon. 

Their Lordships* Judgment was delivered by 

Sir J. W. ColYile. -The question in this case is, whether the plaintiff has 
been validly adopted as the son of Dwarkanath Ghose, who died on the 30th 
of June 1863, by his widow, the defendant. It is admitted that she had 
authority from her husband for that purpose, and the adoption is alleged to 
have taken place on the 11th of Juno 1864. 

Their Lordships do not propose to go at any length into the facts of 
the case, which are fully and lucidly stated in the two able judgments that 
are the subject of this appeal. It is sufficient to refer to a few of them. It 
appears that the widow lost no time in seeking to carry out her husband’s 
direction to adopt a son. A correspondence, which was carried on chiefly by 
Surjonarain Singh, her brother, who took the principal part in all these 
transactions, began in January 1864 , from which it appears that, whatever 
unwillingness Srinarain, the natural father of the plaintiff, may have felt at first 
to give [ 384 ] his son in adoption, had been overcome before the end of the follow- 
ing Hay. The record contains only the letters written by Surjonarain during this 
period , but from them it may he inferred that Srinarain, in one or other of his 
letters that are missing, had stipulated for the execution of deeds of gift 
and acceptance which, if witnessefi, as was contemplated, by the reversionary 
heirs of Dwarkanath Ghose, would afford evidence against them of the adoption 
and of the autliority under which it was made. It may also be inferred that, 
at one time, it was contemplated that the defendant should send persons to 
bring the boy, without his father, to her house at Bhagalpore from Hahta, his 
father’s place of residence, in order that she might see him beforp adopting him. 

*Translations of these documents will be found in 11 B. L. B., pp. 172, 173. 
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Ultimately, however, Sxinarain himself accompanied the boy, and came to 
Bhagalpore on the 7th of June 1864 ; and it may be that there waa.at 'that 
time some notion in the minds pf . all the parties that the adoption would then 
take^place. However thlh may bd;^it is an undisputed fact that the deeds upon the 
construction of which the d:etern]ination of this appeal must now depend, were 
executed on the 11th of June 1864. It is, on the other hand, equally clear, that the 
boy, instead of remaining with the defendant in her house, went back with hid 
natural father to Mahta on the following day, the 12th of Jtine 1864. Hd 
afterwards returned to the defendant’s house, together with his brothers, who 
at least were only there on a visit, in September 1864, whilst Srinarain was 
on a pilgrimage. The brothers went home in November, but the boy 
remained in the house of the defendant. There appears to have been 
on the part of the father some remonstrance as to this, or, at all events, 
the expression of a wish that the boy should be sent back to him; 
and accordingly the boy was sent back to his father’s house in December, 
1864, as it was expressly stated in the letter which accompanied him on his 
return, agreeably to his father’s order. After that period he never returned to 
the defendant’s house. Further correspondence ensued, and ultimately, on 
the 25th of March 1865, Srinarain himself wrote a letter, in which, 
after stating the boy’s repugnance to leave his own home, the repug- 
nance probably being that of' his mother to part with him, and the 
[885] general feeling of the family, he ends by saying : “ In this I have no 
power, as I have already informed you in my previous letter ; and now I 
positively inform you thatryou all, relinquishing this hope, in consideration of 
the future, for the preservation of the estate, should make dattak-grahan 
(accepting a son in adoption) or any other arrangement you think fit : ” 
pointing evidently to the adoption of another child by the defendant. 

In this the defendant appears to have acquiesced ; but it was suggested 
on her part that the deeds which are in question ought to be cancelled, in 
order to remove the cloud which would otherwise rest on the title of any other 
boy whom she might adopt. For nearly a year Srinarain seems to have 
thought that this was the right and proper thing to be done, and to have been 
willing to concur in it ; but in March 1866, he, having probably been 
advised, during a visit he was then paying to Calcutta, that his right to do 
so w^as at least questionable, refused to do it, and determined to leave 
things as they were ; not, however, even then insisting on the adoption as 
complete and irrevocable. Thereupon the suit which has been before their 
Lordships on a former occasion was brought by the present defendant, seeking 
to have those deeds cancelled. In the course of that suit the validity of the 
adoption came in question . the Courts in India pronounced against it, and 
decided that the deeds should be delivered up to be cancelled. On appeal to 
Her Majesty, their Lordships were of opinion that the suit was improperly 
bn>ught, and could not be maintained, being one in the nature of a suit for a 
declaratory decree, and brought in the absence of the child said to have been 
adopted ; and they finally dismissed it, leaving every question touching the 
validity of the adoption open (11 B. L. B., l'(l). 

So matters remained until the plaintiff came of age, and he then brought 
the present suit to enforce his rights as an adopted son. 

The case made by him, and the case tried in the Courts below, was, not 
that he had a good title by adoption by virtue of the deeds in question alone, 
but treated the execution of those [88f] deeds as contemporaneous with the 
performance of all the ceremonies incident to an ordinary adoption. There 
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was great conflict of evidence upon the case so set up ; and ultimately both 
the Indian Courts, in extremely well*r8asoned judgments, found that no such 
formal adoption, as was alleged, ever took place, and dismissed the suit. A 
suggestion, however, aa]^appears at the end of the judgment of the High Court, 
was made by ohe of the counsel for the plaintifl’, to the effect that, even if 
there had been no such formal adoption as was alleged, the deeds themselves 
operated as a complete giving and taking of the plaintiff ; that that was all 
that was essential in the case of Sudras ; and that the adoption was completed 
by virtue of the deeds alone. 

Their Lordships, by their ordinary rule, are precluded from going into the 
correctness of the findings of the two Courts upon the faCt of the formal 
adoption attempted to be proved. This has been fairly admitted by the 
learned counsel for the appellants at their Lordships’ bar, who have accord- 
ingly argued only the latter point, — namely, whether the effect of the two 
deeds was not to make the plaintiff fully and completely the adopted son of 
Dwarkanath Ghose. 

It seems to their Lordships that two questions arise upon this point ; firstt 
whether, according to Hindu law, an adoption can be effected, even amongst 
Sudras, by the mere execution, without more, of such instruments as those in 
question ; and secondly, whether it was the intention of the parties, when they 
put their hands to those two instruments, that such should be the case, or 
whether the execution of them was not intended to be a mere step in the 
proceedings w^hich were to result at one time or another in a complete and full 
adoption. Their Lordships will deal with the last of those questions in the 
first instance. 

The first thing that strikes them is the extreme improbability that it 
should have been the intention of the parties to make an adoption by the mere 
execution of the deeds. Yet that such must have been their intention, if there 
was then a complete adoption, follow's from the findings of the Courts that 
nothing more was done, or, presumably, intended to be done. Such a 
[887] course of proceeding seems to be in the highest degree repugnant to the 
ordinary habits, feelings, and usages of two Hindu families, both of consider- 
able respectability. That this is so is shown by the circumstance that the 
plaintiff has thought (as the father in the former suit thought) it necessary to 
set up a case of formal and full adoption, with all ceremonies, w^hether neces- 
sary or not necessary ; being the case w^hich has been negatived by the two 
Courts. Nor does it appear to their Lordships that the terms of the deeds are 
necessarily inconsistent with the finding of the High Court that such was not 
the intention of the parties. The words of the deed of acceptance, no doubt, 
are strong, and are, as translated, in the present tense. Those words, according 
to the translation on the present record, are these : — “ I take in adoption 
Srinarain Nogendro Chandra Mitter, the second son of your third wife, 
Srimati Monmohini, with the consent of all, and according to rule and 
usage.” In the record of the former case before their Hbrdships there is a 
somewhat different and more expanded translation of the same passage, the 
terms of which are : — “ I do, with the prescribed rights and ceremonies, 
adopt as my son Nogendro Chandra Mitter, your second son by your third 
wife, Srimati Monmohini.” The words with the prescribed rights and cere- 
monies” are stronger than the words ** according to rule and usage” ; but even 
taking, as their Lordships do, the latter to be the correct translation, it seems 
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to them that the words point to an adoption in the oustomary and formal 
manner, and to something being done ultra, the mere execution of those two 
instruments. 

Great stress has been laid, by Mr. Branson, particularly upon the immedir 
ate registration of the deeds. But as to that, their Lordships think that, 
although the circumstance of registration, as well as that of the execution, of 
the deeds would, of course, be very cogent evidence upon the main issue which 
was tried in the case, — namely, whether there had been a formal and regular 
adoption, — and might, if the other evidence that was given upon that point had 
been nicely balanced, have been sufficient to turn the scale, — it is of far less 
weight upon the question whether it was the intention of the parties, without 
[3883 niore, to treat the execution of the deeds as an adoption. It shows, no 
douht, what is fully admitted, that both parties then supposed that the adoption 
would take place at some time. 

Their Lordships, therefore, see no reason to differ from the conclusion to 
which the High Court came upon the whole case, — that it never was the inten- 
tion of the parties that the deeds should operate in the manner contended for. 
That conclusion, they think, is very much fortified hy the subsequent corres- 
pondence that took place ; the mode in which the child was treated, going 
from one house to the other , and the clear willingness of the father at one 
time to treat the adoption as simply inchoate, and something which could he 
given up, so that the defendant might carry out her pui-pose of performing the 
wishes of her husband by adopting another child. The circumstance, moreover, 
which the Courts have laid great stress upon, that, on the occasion of Dwarka- 
nath's sradh, the boy supposed to be adopted was not present, and took no part 
in the ceremoney, is strongly confirmatory of the notion that all parties then 
considered that at that time the adoption was not complete, but remained, 
to some extent, still %n fieri. 

That being so, it is unnecessary for their Lordships positively to decide 
the first question, — namely, whether there can be, according to Hindu Law 
and usage, an adoption simply by deed, and without that corporeal delivery and 
acceptance of the child which is almost universally treated as the essential 
part of an adoption in the dattaka form. They desire, however, to say, that 
they are very far from wislung to give any countenance to the notion that there 
can be such a giving and a taking as is necessary to satisfy the law, even in a 
case of Sudras, by mere deed, without an actual delivery of the child by the 
father. There is no decided case which shows that there can be an adoption 

by deed in the manner contended for , all that has been decided is that, 

amongst Sudras, no ceremonies are necessary in addition to tlio giving and 

taking of the child in adoption. The mode of giving and taking a child 

in adoption continues to stand on Hindu law and on Hindu usage, and 
it is perfectly clear that, amongst the t\vdce-bom classes, tliere could be no 
such adoption by deed, because certain religious ceremonies, the datta 
[889] homam in particular, are in their case requisite. The system of adoption 
seems to have been borrowed by the Sudras from these twice-bom classes ; 
whom in practice, as appears by several of the cases, they imitate as much 
as they can . adopting those purely ceremonial and religious services, which 
it is now decided are not essential for them, in addition to the giving and taking 
in adoption. It would seem, therefore, that, according to Hindu usage, which 
the Courts should accept as governing the law, the giving and taking in 
adoption ought to take place by the father handing over the child to the adop- 
tive mother, and the adoptive mother declaring that she accepts the child in 
adoption. 
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For these reasons, their Lordships think that no ground has been laid 
for disturbing the judgment of the High Court ; and they will, therefore, 
humbly advise Her Majesty to affirm that judgment, and to dismiss this appeal 
with costs. 

Appeal dismissed. 

Solicitors for the Appellants : Messrs. Barrow and Rogers. 

Solicitor for the Bespondent : Mr. T. L. Wilson. 

NOTES. 

[I. ADOPTION BY EXCHANGE OF DEEDS. 

There must be an actual handing over of the boy, the exchange of deeds is insuflicicnt : — 

In (1887) 11 Mad. 5 atp. 7 this case is referred to as an authority for the proposition 
that any overt act is not sufficient, but that there must be corporeal delivery of the child by 
a person competent to give, to a person competent to take, accompanied by a declaration on 
the one side, ‘ I give the child m adoption’, and on the other, ‘I take the child in adoption’. 
See also (1892) 19 Cal. 452 P. C.:f= 19 I. A. 101 , (1889) 13 Mad. 214 , (1897) 2 C. W. N. 154 ; 
(1899) 1 Bom. L. R. 842 ; 2. I. J. N. S. 22 , 28 Cal. 168. 

11. RELIGIOUS CEREMONIES HOW FAR NECESSARY FOR A VALID ADOPTION 

In 5 Cal. 770 it was declared that among Sudras there may be a valid adoption without 
them. 

The dictum at the'cncb of this case “it is perfectly clear that amongst the twice-born 
clafflSes there would be no such adoption by deed, because certain religious ceremonies, the 
Datta hoinam in particular, arc in their case requisite.’’ — has been held to be decisive . — 
(1889) 13 Mad. 214 , see emtim (1884) 6 All. 276. See (1889) 13 Mad. 214; (1884) 7 Mad 
548 ; (1887) 11 Mad. 5 : (1884) 6 All. 276 , (1887) 11 Bom. 381 ; (1871) 16 W. R. C. R. 179. 

The ceremonies are not necessary in the case of adoption of one of the name gotra — 

(1899) 24 Bom 218 ; (1887) 11 Mad 5 ; (1889) 13 Mad. 214 (1884) 6 All. 276 {DakJiani 

Brahmans) ; (1891) 15 Mad. 6. 

Nor among tYieKshatriyas or vaisyas of the Madras Presidency . (1882) 6 Mad 20 , (1889 
13 Mad. 214. 

The capacity to (give or) take in adoption may be affected by the capacity to perform the 
religious oeroTnonies where these are required , 22 Cal. 347 , 5 B. L. R. 362; 11 Bom. 381 ; 22 
Bom. 590 ; 5 Mad. 358 ; 13 Mad. 214 , 27 ^lad. 538 , 18 Mad. 397. Presumption as to perfor- 
mance of ceremonies, see (1899) 24 Bom 473. 

As to the application of factum valet, see (1886) 9 All 253 , (1889) 12 All. 328.] 
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APPELIiATE OlVIIi. 

The 27th Auguet, 1880, 

Present : 

Mb. Justice White and Mb. Justice Field. 


Chatraput Singh Plaintiff 

versus 

Grindra Chunder Boy and another Defendants.* 


Sale of Government Revenue-payinq Lands — Purchaser's Liability, 

Government revenue does not become due from day to day, but at certain specified times, 
according to the contract of the parties, or the custom of the district in which the lands 
liable to pay such revenue are situate. It is not, therefore, liable to apportionment ; and the 
person who is the owner of a revenue-paying estate at a time when the payment of the 
revenue falls duo, is the only person liable for its payment. 

The purchaser of an estate which pays Government revenue, takes it subject to all 
revenue and cesses, whether in arrear or accruing. 

[8901 Held therefore, in a suit by a purchaser for a certain sum for Government revenue 
and cesses, which became due after the date of, though due for a period previous to, his pur- 
chase, which sum he alleged he had been compelled to pay to save his interest in the subject 
of his purchase, that he was not entitled to recover. 

The facts of this case relevant to the report are stated in the JiidiJment 
of the Court. 

Baboo Sreenath Dass and Baboo Bctshbehary Ghose ‘for the Appellant. 

Baboo Mohiny Mohun Boy and Baboo Prosonno Gopal Boy for the 
Bespondents. 

White, J. — The appellant was the plaintiff in the lower Court, and that 
Court dismissed his suit without going into evidence. The question, there- 
fore, to be determined upon this appeal is, whether in his plaint he stated a 
case which, if proved, would entitle him to the relief which he sought against 
the defendants. The following are the material allegations in his plaint : — 
That, on the 9th of December 1878, he purchased an eight-anna share of a large 
zamindari under a decree that was obtained against the defendants ; that, 
after that date, a large sum of money became due in respect of the third 
quarter’s Government revenue for the year 1878-79, and also in respect of the 
road cess and public works cess for the same quarter; that on the 13th 
January 1879, the last day for paying the same, he paid the entire amount 
into the Government treasury ; that, prior to the date of his auction-purchase, 
he had no right in the property which he bad bought ; that the defendants, 
down to the 8th of December 1879, were owners of the mehal sold and entitled 
to realize rent from the tenants ; and that he was compelled, in order to save 
his interest in the snehal, to pay the amounlf that so became due for revenue 
and cesses. 

His plaint prays for a declaration that he is entitled to recover from the 
defendants a proportionate amount of the Government revenue, road cess and 

* Appeal from Original Decree, No. 243 of 1879, against the decree of Baboo 8cee Nath 
Boy, Subordinate Judge of Hooghly, dated the 5th July 1879. 
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public works cess payable in respect of the xnehal from the 29th of September 
to the 8||- ||9U of December 1878, and for a decree for that proportionate 


It is admitted by the appellant that his title to the eight annas share of 
the .zamindarf dates from his purchase, — ^namely, the 9th December 1878, and 
that the revenue and cesses which he seeks to apportion, although accruing 
fsppm an earlier date, did not become due until after the 9th of December 1878, 
^Jb^the eight annas share had, by virtue of the purchase, become vested in 
It is also admitted by his pleader that the sale was not made under 
law. Government revenue does not become due from day to 
ffiy/ootwwrtain specified times, according to the contract of the parties, or 
the custom which may prevail in the district. The same remark applies to 
the cesses mentioned in the plaint, which are payable along with, and under 
the same conditions as, revenue. Therefore, the liability to pay revenue in 
this case was a liability which first became due after the appellant had 
acquired his title. As the payments did not become due until after he had 
become owner of the estate, and he bought under no special stipulation 
which allowed of the payments being apportioned, I am of opinion 
that the doctrines neither of contribution nor of apportionment apply, but 
that he is liable to discharge the whole amount of the payments, and cannot 
make the judgment-debtors pay any portion of them. 


There is another view of the case presented by the lower Court, which to 
my mind seems also a sound one, namely, that, upon the facts alleged, the plaintiff 
must be held to have purchased at the auction the eight annas share of the 
mehal with all revenue and cesses that may be either due or accruing due at 
the time of his purchase. Revenue and the public cesses mentioned consti- 
tute a standing incumbrance and first charge upon the land subject to them. A 
man who purchases an estate which pays revenue and cesses to Government, 
knows that the estate is by the law chargeable with this revenue and cesses, 
whether in arrear or accruing, and that unless he pays the same he will lose 
his purchase. In the absence of any express stipulation to the contrary in the 
proclamation of sale he must be taken to purchase the estate subject to the 
discharge of these liabi-[392]liti0s. A purchase can easily, and I have 
no doubt does, protect himself from these liabilities by taking them into 
account in estimating the value of what he is about to buy, and regulating 
his biddings accordingly. 


The proposition is supported by autliority. The lower Court refers to the 
cases of Obhoy Chunder Bundopadhya v. Ntlambur Mookerjec (W. E. 1864, 73) 
and Sheik Khoda Bnksh v, Degumburee Dossee (W. R. 1864, 207) ; and we are 
also referred to another case decided by Mr. Justice Louis Jackson and Mr. 
Justice McDonell on the 20th January 1876, Special Appeal No. 70G of 187p. 
The oases of Obhoy Chundei’ Bundopadhya v. Nilambur Mookerjee (W. R. 1864, 
73), and Sheik Khoda Buksh v. Degumburee Dossee (W. R. 1864, 207), although 
not cited in the judgment of Mr. Justice Jackson, are yet cited in the judgment 
of the lower Court then under appeal, and are approved of by the High Court. 

The appeal is dismissed with costs. * 

Field, J this case the plaintiff purchased a moiety of a revenue- 
paying estate at a sale held in execution of a decree. The date of the sale 
was the 9th December 1878 ; and it is admitted on both sides that the case 
is governed by the Full Bench decision in Bhyrub Chunder Bundopadhya v. 
Soudamini Dabee (I. L, R., 2 Cal., 141), — that is to say, that the* plaintiff’s title 
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accrued from the date of sale, — ^namely, the 9th December 1878. After the date 
of sale the judgment-debtor made objections, and the sale was ^^^^firmed 
until the 13th March. Meanwhile an instalment of GoverrylM 
became payable on the 13th January 1879 ; and this, together withlm i^ad cess 
and public works cess, amounting in all to Bs. 15, 833 annas 12, Was paid 
by the plaintiff. 


The ground upon which the plaintiff seeks to recover from th^t defendants 
their share of this sum, is set forth in the 4th paragraph of the plaint 
following words: — 



As the defendants were owners of the mehal sold and 
realize rent from the tenants of that mehal from the 29th of September 1878, 
the first day of the aforesaid third [393] quarter up to 8th December, and as 
they held possession thereof during that time, and as the plaintiff had no 
right to realize the rent of the period antecedent to his auction-purchase, the 
defendants are bound to pay tlie collectorate revenue and the road cess and 
public work cess of the above period.” 


In other words, the plaintiff contends, that as the defendants were in 
receipt of the rents and profits of the estate up to the 8th December 1878, they 
ought to pay the Government revenue and other outgoings up to that date. At 
first sight it does appear somewhat inequitable that the person who has receiv- 
ed the profits and rents should not by law be compelled to pay the outgoings; 
but I think there can be no doubt that upon the authorities we are concluded 
from making any other decree in this case than that which has been made by 
the lower Court. There is no law providing for the apportionment of 
Government revenue in such cases. According to the law of landlord and 
tenant rent is not apportionable in these provinces, and the defendants would 
not therefore be entitled to have the rents payable by the tenants apportioned 
so as to entitle them to recover exactly the rents due up to the 8th December 
1878. The principle upon which the apportionment of revenue is claimed 
would not, therefore, be supported bv the apportionment of the rent. 


If this be regarded as a suit for the recovery of money paid to the defen- 
dants’ use, there must be either an express or implied promise on the part of 
tlie defendants to pay tliat money. That there was any express promise has 
not been contended, and the circumstances are wanting from which a promise 
could be implied. The law under certain circumstances implies a promise 
when money is paid by A which B was lawfully bound to pay. In the case 
before us, it is impossible to say that B was lawfully bound to pay this 
money. According to the revenue law of these provinces, the estate must 
first have been sold for the realization of Government revenue due thereupon, 
and B, or the defendants in this case ©euld have been compelled to pay this 
monev only if, after the estate had been sold, the arrears of Government 
revenue had not been realized from the sale-proceeds. It is not contended, 
and there is no evidence that, if [894] the estate had been sold in this 
instance, the revenue would not have been realized from the sale-proceeds ; and, 
therefore, that the personal liabilities of the defendants would have arisen. I 
think, therefore, that no grounds exist from wrhich a promise on the part of 
the defendants to pay this money can be implied. 

I concur in dismissing the appeal. 

Appeal dismissed. 
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NOTES. 

CUMpillipiMT OF PERIODICAL JUDGMENTS. 

The '^rtuisfer of Property Act, 1882, a, 36 deals with this subject. 

Bee the Notes of Mr. Gour or Messrs. Shephard and Brown theieon. See also Barsht t. 
Tagg (1900) 1 oh. 231 

, The liability was also stated m (1893) 21 Cal. 383 ; (1900) 4 C. W. N. 590. 

' ^ question whether cesses were a charge was in (1903) 30 Cal. 778 considered with 
Act IX of 1880.] 


[6 Cal. 39<] 

PRIVY COUNCIL. 


The 13th and 14th July, 1880. 

Present : 

Sir J. W. Colvile, Sir B. Peacock, Sir M. E. Smith, and 
Sir R. P. Collier, 

Rajrup Koer Plaintiff 

versus 

Abul Hossein and others Defendants. 

[0« Appeal from the High Court of Judicature at Fort William in Bengal.] 

Limitation J.ct (IX of 1971), «s. U, 27 ; scJied. ii, art. 31 pait v— Presumption of Title 
founded on long continued User — Easement — Obstructing a Watercourse — 
Continuing Act of Wrong. 

More than twenty years, and possibly fifty or sixty, before suit, the plaintiS's ancestors 
and predecessors in estate had constructed and used a pain, or artificial watercourse, on the 
defendaota* land, making compensation to them. The pam, by a channel at one part of. its 
course, contributed to the water in a tal, or reservoir, belonging to the defendants ; and by a 
channel at another part, took the water which overflowed from the tal, after the defendants 
bad used as much of the water therein as they requiied. Less than twenty years before the 
suit, the d et'»"datita, without authonty, ebstruotod the flow of water alopg the^win in several 
ipbe Courts below differed as to whether some of these obstructions had not been 
made more than two years before the suit, the rest having been made within that period. 

Held, that the provisions of Act IX of 1871, a remedial Act, and neither prohibitory nor 
exhaustiTO. did not exclude, or interfere with, the acquirement of rights otherwise than 
under them. A title might be aoquiredundei that Act by a person having no other right at 
aU Nbutit did not exclude, or interfere with, other titles and modes of acquiring easements 
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Aftd s. 27* by allowing a user of twenty years^ if exercised until within two 
under the conditions prescribed, to give, without more, a title, did not 
easement founded on another title independently of the Act. Such a long as the 

plaintiff had proved should be [899] referred to a legal origin, and the long user of the pain 
and of the superfluous water of the tal, afiorded evidence giving rise to a presumption that 
a grant, or an agreement, had been made creating un easement. Although, on the assumption 
that some of the obstruction in question h<ad existed for more than two years before the suit, 
the plaintiff might not have shown a right under Act IX of 1871, s. 27, yet he did no^^^mr# 
its aid. ^ '/'// 

Held also, that such obstructions being continuous acts, as to which 
accrued de die %n diem. Act IX of 1871, sched. ii, part v, art. Slf, fixing firo: 

date of the obstruction as the period of limitation “ for obstructing a watercourse,’* did ri<^ 
preclude a suit complaining of obstructions though m.ade more than two years preeding the 
date of the commencement of the suit. 


Appeal, by special leave, from a decree of a Division Bench of the High 
Court of Bengal (23rd February 1877), reversing a decree of the Subordinate 
Judge of Gaya (I7th August 1875). and restoring a decree of the Sadder Munsif 
of Gaya (26th August 1874). 

In January 1874, this suit was brought by Maharaja Eamkissen Sing, 
Eaja of Ticari, in the Gaya district, against the respondents, who were the 
owners of a village, Mouza Mora, in the neighbourhood of a zamindary, named 
Mehal Sunaut Purwariya, belonging to the Eaja. Mouza Mora was situate 
between the Baja’s zamindary and the commencement of a 'pain^ or artificial 
watercourse, which brought water from a stream called the Phalgu Nadee to 
the Baja’s Mehal. Thispam named Pain Desain, had been made by the Baja’s 
ancestors on lands belonging to Mouza Mora, and on its course over the lands 
of that village towards Mehal SunauJ Purwariya, it was connected with a tal, 
or reservoir, which also was within the boundary of Mouza Mora. 

The plaintiff claimed a declaration of his sole right to Pain Desain, and to 
the use of the water in the tal. He also claimed an order for the closing of 
openings in the pain recently made by tlie defendants for the draining off of 

•[Sec. 27 ; — Acquisition of ownership by possession where the access and use of light 
or air to and for any building has been peaceably enjoyed there- 
Acquisition of right to with, as an easement, and as of right, without interruption, and 
easement. for twenty years and where any way or water course, or the use 

of any water, or any other easement (whether affirmative or 
negative) has been peaceably and openl> enjoyed by any person claiming title thereto as an 
easement and as of right, without interruption, and for twenty years, 

the right to such access and use of light or air, way, watercourse, use of water, or 
other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period ending within two 
years next before the institution of the suit wherein the claim to which such period relates 
IS contested. 

Explanation . — Nothing is an interruption within the meaning of this section, unless 
where there is an actual discontinuance of the possession or enjoyment by reason of an obstruc- 
tion by the act of some person other than the claimant, and unless such obstruction is sub- 
mitted to or acquiesced in, for one year after the claimant has notice thereof and of the person 
making or authorizpg the same to be made.] ^ 




Description of suit. | Period of limitation. Time when period begins to run. 


For obstructing a way or 
a watercourse 


Two years. 


The date of the obstruction] 



abot. mmm in. fissoj /. r. i. » cai. age 

water on to their lands ; and for resiraiaiag them from iaterteriag with sluices 
which r^alarted the flow of water out of the taL 

The defendants maintain that the water in the tal belonged to them, and 
that the plaintiff bad not the sole right to the use of Pain Desain ; that the 
openings and obstructions complained [ 896 ] of were of long standing, and 
that the suit for their removal was barred by limitation. 

The Sudder Munsif of Gaya held, that the right to the use of the pain 
belonged to the plaintiff, and that the defendants had the right to the water in 
the talt excepting the overflow, to which the plaintiff was entitled. He 
ll^ered, that all the openings made by the defendants in the twelve in 
humber, should be closed, except two, numbered 3 and 10, as to which he held 
the suit was barred by art. 31, sched. ii. Act TX of 1871, they having been 
in existence for more than two years before the suit was brought. 

Both parties appealed to the Subordinate Judge of the district, who 
modified the decision of the Munsif in favour of the plaintiff, holding that the 
two years* limitation did not apply to the claim. Whilst proceedings were 
ponding in the High Court, to which both parties appealed, the Baja died, and 
the present appellant was substituted for him on the record. The judgment of 
the High Court (JACKSON and McDonbll, JJ.) was as follows : 

“ Jhe questions before the Court in this case are not unlike those which 
came before this Bench, at least before myself and my colleague, Mr. Justice 
Glovkr, in 1870, in a case which is reported in 14 Weekly Beporter, page 349 
{Maharanee Indarjit Koer v. Lachmt Koer^ 14 W. B., 349), with this exception, 
that the position of parties is reversed. The plaintiff’ here is the owner of a 
pain, which traverses the land of the defendants. It appears to me, that it is 
scarcely an adequate description of the plaintiff's right in this case to say that 
he lias a bare easement or right to pass water over the defendants’ land for the 
purpose of irrigating his own. The evidence shows, and the Courts appear to 
have found, that the pain was constructed by the ancestors of the plaintiff’ a 
groat many years ago, possibly fifty or sixty years, certainly more than twenty 
years, for the purpose of irrigation : and there is part of the evidence which in- 
dicates that such construction was accompanied with certain advantages on the 
part of the defendants, which compensated them for any injury or inconvenience 
caused by the construction of the pain. In that state of things, it seems that the 
defendants have, [ 897 ] at various times within the last few years, made a number 
of openings in thatpam, for the purpose of drawing water, to the injury of the 
whole village. In this state of the facts, what we stated in the case above cited 
would apply, and we think that if the defendants were to be at liberty, without 
the plaintiff’s consent, to construct a number of openings, and thereby seriously 
diminish the supply of water carried through the pain to the plaintiff’s mouza, 
that would cause serious disturbance, and the plaintiff would be most wrong- 
fully injured thereby. But to this state of the rights of the parties wa have to 
apply the provisions of the Limitation Act ; and we find that the plaintiff, in 
order that he may obtain relief in respect of an infringement of his easement, 
must come into Court within .two years from the Jime that such 
infringement took place. The Munsif found, and it appears to us on very good 
grounds, that, as regards two of the openings from which the plaintiff’ com- 
plained that he sustained injury, they were in existence much more than 
two years before the commencement of the suit. Of course, the Subordinate Judge 
might, if the evidence permitted it, come to a different conclusion upon that part 
of the case, and the respondents’ vakeel suggests that he did intend to do so by 
the use of these words — * With reference to the dhonga and khund, the Munsif 
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has referred to the papers filed by the plaintiff, but those papers do not refer 
to the dhmga and hhund in particular* ; but we do not think that, in these 
words, the Subordinate Judge meant to reverse the finding of the Munsif on a 
question of fact, for, after the remark which he there makes, he goes on to 
dispose of part of the case on different grounds by, as is admitted before us 
to day, a misapplication of the law of limitation. If we thought that there 
was any ground for coming to a different conclusion upon this fact, we should 
have been inclined to remit the case back ; but we are satisfied that the Munsif's 
finding on this point is unassailable. Concurring, therefore, in the general 
view taken by the Court below of the rights of the parties, and being of opinion 
that the decision of the Munsif is correct as regards the khund and the dhongd 
mentioned by him, and being also of opinion that the cross-appeal filed by' 

[ 398 ] the plaintiff in regard to the use of the tal has no force, we think that 
the judgment of the lower Appellate Court, so much as varies the judgment of 
tho Munsif, must be set aside, and that the Munsif *s decision must be restored.” 

From this decision the plaintiff appealed. 

Mr. Woodroffe for the Appellant. 

Mr. C. W. Arathoon lor the Respondents. 

For the appellant it was contended that the law relating to title by 
prescription had not been correctly applied, and that there had been misdecision 
on the merits. Title was to be presumed after long and undisturbed enjoyment, 
such as the plaintiff had shown in the continuous user of the pain for fifty or 
sixty years. The pam, also, had been originally constructed by the plaintiff’s 
ancestors, from whom he had inherited the right to it, and compensating 
advantages had been conferred on the defendants’ village. Documentary 
evidence, extending back to 1830, had been referred to. After all the 
above, the plaintiff should have been found entitled to the patn^ indepen- 
dently of the rules relating to prescription in Act IX of 1871. It was also 
argued that, as insufficient weight had been given to necessary presumptions, 
and as the finding of the Subordinate Judge in regard to obstructions 3 and 
10 had been misread by the High Court, a general modification of the decree 
was required. On the questions of law, to which it was intimated that 
Mr. Woodroffe's argument must be limited, it was contended, that neither the 
plaintiff’s title, nor his consequent right to the removal of all the obstructions, 
failed, even suj^posing that all tho conditions in s. 27 of Act IX of 1871, in 
order to prove an easement, had not been satisfied. That Act, as its preamble 
stated, provided “ rules for acquiring ownership by possession” ; but it 
repealed no law under which title existed independently of it. On ancient 
user being established, as it had been in this case, the presumption arose that 
such user was of right, and was lawfully founded on title. On this 
point were cited Gooroopershad Boy v. Bykunto Chunder Boy (6 W. R., 82) 

[399] and Mahomed Ah v. Jugulram Chandra (5. B. L. R., App., 84 ; S. C., 14 
W. R., 124). But even if the plaintiff’s title, and his claim to the removal of 
the obstructions, rested on the Act, it still was unnecessary to consider whether 
or not any of the obstructions had been in existence for more than two years 
before the commippcement of this suit, when certainly none of them had been 
in existence for twenty years* Obstructions did not amount to legal *' interrup- 
tion” of the exercise of a right, unless submitted to or acquiesced in for a year 
by the owner after notice to him, according to the * explanation’ given in s. 27 
of Act IX of 1871. On this point Alimooddeen v. Wuzeer Ali (23 W. R., 62) 
was referred to ; and on the corresponding provisions of the English Statute, 2 
and 3 Will. IV, c. 71, Flight v. Thomas (10 Ad. & E. 690 ; S. C. on appeal, 8 CL 
and F., 231) was cited. It had not been shown that the violation of the 
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plaintiff’s right had been accompanied by the submission which s. 27 con- 
templated, so that the plaintiff’s right of suit was complete under the Act if 
he resorted to it. Lastly, cl. 31 of Part V of the sched. ii to Act IX of 
1871 had no application to this claim. That section must be read as governed 
by the provisions of s. 24 of the Act relating to continuous acts, such as 
were the acts of obstructing the flow of water from the tal, and along the pain. 
The analogous rule of English law was laid down in Gilhn v. Boddington 
(1 Byan & Moody, 161) and Whttehouse v. Fellowes (30 L. J., 0. P., 305), showing 
that in such a case there was a cause of action arising every day that the 
obstruction was continued. As regards damages, cl. 31 might operate to limit 
the amount recoverable, but the cause of action in this suit would accrue day 
by day during the maintenance of the obstructions, until twenty years should 
have expired, upon the expiration of which period other rights would have 
arisen in favour of the opposite party. 

Mr. C. W. Aratkoon, for the respondents, having reviewed the position of 
the parties in regard to previous litigation and disputes about the subject of 
this claim, and having pointed out [tOO] that some of the obstructions were 
of long standing, argued that rights on either side, long contested, had resulted 
in the partial use of the patn by the defendants for their own purposes. The 
rights of the respondents in the tal required the protection that had been given 
to them in the decree. -The survey maps having been referred to in connection 
with the above, the object of averting inundation was also shown to enter into 
the question of the rights of the parties. It was, however, contended that the 
facts had been found in the Indian Courts without any such difference of 
decision as rendered them still open to question. On the application of Act IX 
of 1871, it was argued that the judgments of the High Court and the Suddor 
Munsif were correct, and Juggessiir Singh v. Ntindlall Singh (20 W. E., 283) was 
cited. 


Mr. Woodroffe in reply. 

Their Lordships' Judgment was delivered by 

Sir M. E. Smith . — This was a suit brought by Maharaja Eamkissen 
Singh Bahadur to establish an asserted right to a pai7i or artificial water- 
courset and also to a tal, or reservoir, and the water flowing from them 
through another estate to his own, and to obtain the removal of certain 
obstructions in the pain. The Maharanee, the present appellant, is his 
widow. Several questions arising in the suit have been finally disposed of in 
the Courts below, leaving tof the decision of their Lordships the main question, 
which arose on the special appeal before the High Court, as to the effect of 
the Statute of Limitations upon two of the obstructions complained of. 

The facts necessary to raise this question may be shortly stated : The 
Maharaja and his ancestor were the owners of Mehal Sunaut Parwariya, in 
the district of Gy a, and the defendants were the owners of an estate called 
Mouza Mora. The system of irrigation claimed by the plaintiff embraces an 
artificial pain, which is fed by a natural river at a point to the south of the 
defendant's mouza. The jjatn, whiph runs from the south in p. northerly direc- 


*[Seo. 24 : — In the lease of a csontinuing nuisance a fresh right to sue arises, and a fresh 

ContinuinB nuiaanoe. of limitation togins to ran. at every moment of the time 

“ ® during which the nuisance continues. 


IllmiraHon. 

A diverts B*s water-course at every moment of the time during which the diversion 
continues and B retains his right of entry, a fresh right to sue arises and a fresh period of 
limitation begins to run.] 
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tion, after traversing other estates, enters Mouza Mora, and runs through it, and 
afterwards through other lands [401] to the defendants* mehal. There is, branch- 
ing from the main pain, a channel or smaller pain, which helps to feed the tal 
claimed by the plaintiff. The tal lies near the foot of some hills, and is fed partly 
by the water which runs through the channel connected with the pain, and 
partly by the rainfall from these hills. It appears that there is another channel 
in a lower part of the tal, which runs from it and joins the pain at a point near 
a bridge, described in the Munsif*s map. It is said there were doors or sluices 
in the bridge by which the flow of the water had been, to some extent, regulated, 
but no question now arises with regard to them. The obstructions complained 
of were twelve in number, consisting of dams, cuts, and other modes of 
obstructing or diverting the water from the pain. 

The general result of the litigation below is, that the plaintiff succeeded in 
establishing his right to the pain as an artificial water-course, and to the use of the 
water flowing through it, except that which flowed through the branch channel ; 
but failed to establish his right to the water in the tal, except to the overflow 
after the defendants, as the owners of Mouza Mora, had used the water for the 
purpose of irrigating their own land. That, generally stated, is the result of 
the finding as to the rights of the plaintiff. 

It was found in the Courts below that all the obstructions were unautho- 
rised ; and the plaintiff has succeeded below as l.o all tho obstructions, except 
two, which are numbered No. 3 and No. 10. No. 3 is a khiuid, or channel cut 
in the side of the pain at a point below the bridge which has been spoken of. 
No. 10 is a dhonga, also below the bridge, and consists of hollow palm trees so 
placed as to draw off the water in the pain for the purpose of irrigating the 
defendants* land. No question arises here as to the fact that those two works 
are an interruption of the plaintiff*s right , and he would bo entitled to succeed 
as to them, as he has succeeded as to the other obstructions, unless bo is 
prevented from so doing by tho operation of tho Statute of Limitations. 

The Munsif has found that tho Statute opposes a bar to his claim. The 
Subordinate Judge was of a different opinion, and reversed the Munsif *s decree. 
On special appeal to the High Court, the Judges of that Court concurred with 
the Munsif, ti02] and reversing the decree of the Subordinate Judge, aflirmed 
the Munsif’s judgment. 

Before adverting to the Statute, it is necessary to see upon what facts tho 
Courts based their decisions. It appears that the Munsif found that these 
obstructions had been made more than two, but less than twenty, years before 
the institution of the suit. Tho Subordinate Judge found, that the two obstruc- 
tions were recently made ; and it may be inferred from his disagreeing with the 
inferences which the Munsif drew from certain accounts which were produced, 
and the comments he made upon the latter’s judgment in dealing with those 
accounts, that he meant to overrule the finding of the Munsif that the obstruc- 
tions had existed for two years. If they had not existed for that period, no 
question on the Statute can arise. The High Court, without going into the 
facts, construed the judgment of the Subordinate Judge as not overruling the 
Munsif on the question of fact, and therefore they assume that these obstruc- 
tions had existed for more than two years before the institution of the suit. 

Their Lordships are disposed to dissent from the view of the High Court, 
and to come to the conclusion that the Subordinate Judge really did intend to 
overrule tho finding of the Munsif upon the fact of the length of time during 
which these obstructions had existed ; but, assuming the fact to be as the 
Munsif and the High Court have regarded it, — namely, that these obstructions 
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had existed for more than two, but for less than twenty years, they think that no 
provision of the Statute of Limitations interferes with the plaintiff’s right to 
recover in respect of them. 

The Limitation Act, No. IX of 1871, contains two sets of provisions, which 
are in their nature distinct. One relates to the limitation of suits, and prescribes 
the limitation of time for bringing suits after the right to sue has arisen. The 
other set relates to the manner of acquiring title and rights by possession and 
enjoyment. The latter provisions are contained in Part IV of the Act, and 
are introduced under the heading “ Acquisition of ownership by posses- 
sion.’* They enact a mode of acquiring ownership by possession or enjoy- 
ment. Section 27 is as follows : ‘ Where any way or watercourse, or the 
use of any water or any other easement (whether affirmative or negative), 
has been [4083 peaceably /ind openly enjoyed by any person claiming title thereto, 
as an easement and as of right, without interruption and for twenty years, the 
right to such access and use of light or air, way, watercourse, use of water, or other 
easement, shall he absolute and indefeasible.” Then there is this provision, on 
which the judgment of the Munsif certainly proceeded, though whether the High 
Court proceeded on that, or on the part of the Act which relates to limitation 
properly so called, may be open to doubt. The clause is this : “ Each of the said 
periods of twenty years shall be taken to be a period ending within tw^o years next 
before the institution of the suit wherein the claim to which such period relates 
is contested.” 

On the assumption of fact made by the Munsif that these obstructions 
had existed for more than two years before the suit, he might be right in 
finding that the plaintiff had not had peaceable enjoyment for twenty years 
ending within two years before the institution of the suit , and, therefore, that 
the plaintiff had acquired no title by virtue of this Statute. The object of the 
Statute was to make more easy the establishment of rights of this description, 
by allowing an enjoyment of twenty years, if exercised under the conditions 
prescribed by the Act, to give, without more, a title to easements. But the 
Statute is remedial, and is neither prohibitory nor exhaustive. A man may 
acquire a title under it who has no other right at all, but it does not exclude 
or interfere with other titles and modes of acquiring easements. Their Lord- 
ships think that, in this case, there is abundant evidence upon the facts foimd 
by the Courts for presuming the existence of a grant at some distant period 
of time. The result of the facts \vhich appear in evidence, and the effect of 
the judgments of the Munsif and of the Subordinate Judge, are thus stated in 
the judgment of the High Court : “ The evidence shows, and the Courts appear 

to have found, that the pain was constructed by the ancestors of the plaintiff a 
great many years ago, possibly fifty or sixty years — certainly more than 
twenty years — for the purpose of irrigation ; and there is part of the evidence 
which indicates that such construction was accompanied with certain 
advantages on the part of the defendants, which compensated them for any 
injury or incon- [4043 venience caused by the construction of the pa7.n.** This 
being an artificial pain constructed* on the land of another nAbn at the distant 
period found by the Courts, and enjoyed ever since, or at least down to the 
time of the obstruction complained of by the plaintiff and his ancestors, any 
Court which had to deal with the subject might, and indeed ought to, refer such 
a long enjoyment to a legal origin, and, under the circumstances which have 
been indicated, to presume a grant or an agreement between those who were 
owners of the plaintiff’s mehal and the defendants* land by which the right was 
created. That being so, the plaintiff does not require the aid of the Statute ; 
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and his right, therefore, is not in any degree interfered with by the provision in 
the 27th section, upon which the Munsif decided. 

This being their Lordships’ view of the case, it becomes unnecessary to 
consider the argument addressed to them by Mr. Woodioffe upon the effect 
of the clause in the same 27th section under the head * explanation,' 
which defines what is to be considered an interruption. Nor is it necessary to 
consider the doctrine laid down in Thomas v Flight (10 Ad. & E., 590 ; 
S. c., on appeal, 8 Gl. and P.. 231) in the Court of Exchequer Chamber, and 
afterwards in the House of Lords, with reference to a similar clause in the 
English Prescription Act. 

Their Lordships have already observed that it appears to be open to doubt 
whether the High Court did not base its judgment on the part of the Statute 
which relates to limitation properly so called, — namely, on art. 31 of Part V. 
of the second schedule, which limits the time for bringing suits for the 
obstruction of watercourses to two years from the date of the obstruction." 
The judgment contains this passage : “ We find that the plaintiff, in 

order that he may obtain relief in respect of an infringement of his 
easement, must come into Court within two years from the time when such 
infringement took place." If the Judges really meant to apply the limitation 
of art, 31 above referred to, their decision is clearly wrong : for the obstruc- 
tions which interfered with the flow of water to the plaintiff's mehal were in 
the nature of continuing nuisances, as to which the cause of action was 
renewed de die xn diem^ so long as the obstructions causing such interference 
were allowed to continue. [405] Indeed, s. 24 of the Statute contains express 
provision to that effect. For these reasons, their Lordships are of opinion 
that the judgment of the High Court with regard to the two obstructions in 
question cannot be sustained, and that the judgment of the Subordinate Judge 
as regards these obstructions ought to be restored. 

There remains to be noticed the contention raised as to the tal, Mr. 
Woodroffe has strongly argued that the findings as to the tal in favour of the 
defendants are wrong ; and he further endeavoured to show by reference to 
the judgments that they were not conclusive on that part of the case. Their 
Lordships,' however, find that there are distinct judgments of the Munsif and 
of the Subordinate Judge to the effect, that the defendants had a proprietary 
right in the tal and to the use of the water in the tal^ and that the plaintiff had 
no right to the tal or to the water in it, except to so much as flows out of 
it in a natural course to the plaintiff 's patn. To that overflow they considered 
him to be entitled, but to no more. Their Lordships, therefore, have come to 
the conclusion that, this case being heard only on special appeal, it is not open to 
theappellant to impeach those findings ; and that, therefore, so far as this part of 
the case is concerned, they must dismiss the appeal. The result is, that their 
Lordships will humbly recommend Her Majesty, that both the decrees of 
the High Court be reversed ; that the decree of the Subordinate Judge be 
affirmed ; and that the decree ot the Munsiff be modified in accordance there- 
with. C: “ • 

Mr. Woodroffe desired that the language of the Munsif's decree with 
regard to the enjoyment of the water in the tal should be modified. Their 
Lordships, having considered what was addressed to them on that subject, and 
the language of the Munsif's decree, are not disposed to interfere with it. The 
plaintiff having claim^ the whole of the water in the tal, they think that the 
Munsif had to deterfnine upon that claim ; and that, having given only a quali- 
fied enjoyment of the water to the plaintiff, it was necessary, in order to arrive 
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at what that qualified right was, to define the prior right of the defendants. 
He has done this in language which their Lordships, perhaps, would not have 
used themselves, but which is sufficiently intelligible. [lOCjThe Munsif having 
gone to the spot, and having taken apparently great pains with his decision, 
their Lordships are not disposed to alter or interfere with this part of his 
decree. Substantially it amounts to a declaration that the defendants are 
entitled to use the water of the tal for the irrigation of their estate. If this 
should be wastefully or improperly done with reference to the right declared 
to belong to them, it may be the subject of a future inquiry Their Lordships 
will, therefore, humbly advise Her Majesty to the effect above stated. 

Their Lordships have considered the question of costs. The plaintiff 
having failed as to part of his appeal, they will follow the course which the 
High Court took, and give no costs to either party. 

Appeal allowed. 

Solicitors for the Appellant : Messrs. Ilenderfion d' Co. 

Solicitor for the Respondents : Mr. T. L. Wtlsofi. 

NOTES. 

fl. SECTION 26 OF THE LIMITATION ACT, 1877, IS REMEDIAL AND NOT 
PROHIBITORY OR EXHAUSTIVE— 

(a) Tins view has boon applied to uphold easemeut^^, etc , otherwise than under the 
statute. — (1882) 5 Mad 226,253, (1881) G Cal 812, 7 Cal. 132 (boat way) , 
(1862) 8 Cal. 956 (easement of necessity) , (1903) 31 Cal. 503 (pasturage) P. C. 
8C.W.N. 425 , (1908) 35 Cal. 851 (right to darn river) , (1883) 10 Cal. 214 , (1891) 
16 Bom. 592 , (1881) 6 Bora. 20 , (1909) 2 I C 410. 

(5) In (1882) 8 Mad 25 3 a twelve years’ user was said to bo su/bciont. See as to the 
presumption of legal origin, Mitra on Limitation, Vol. I (1911), pp. 652 eL seq, 

(c) When a right is claimed an immeimrial vset, then also it is necossar\ for the plain- 
tiff to prove a user as of right as an easeineni, as distinguished from a r%ght of 
omiership: — (1891) 16 Bom, 592. 

{(1) A right by custom may bo established ; if the} rely on custom, thej must prove 
that it was ancient, continuous, peaceable, reason.ible, certain, compulsory, and 
consistent with other customs regarding the right to i rugate from the river 
Banka.— (1908) 35 Cal. 851. 

(e) J^'asrments of 7ieccssit/j wore sought to be established iii (1882) 8 Cal 956, and in 
(1893) 15 All. 270 an casement of convenience rather than strict necessity. 

(/) In (1881) 6 Cal. 812, it is pointed out what the issues should be, having regard to 
the law laid down in this case. 

(jjr) In (1881) 7 Cal, 132, proof of actual user was held not necessary, notwithstanding 
illustration (b) to sec. 26 of the Limitation Act, 1877. (It may be noted, that 
the Limitation Act of 1908 has dropped this illustration, on account of the 
remarks in 7 Cal. 132.) 

CONTINUINO IHJURY- * * 

The judgment of BUCKLKY J, in Earl of Hanvugton v. Detby Coi poraitou (1905) 1 Ch. 
is very instructive on the subject. 

la) Continuance of damage consequent upon a single act . — Ch mnbte v. Wallseiid Local 
Board (1691) 1 Q.B. 603 (continuing subsidence from completed excavation) ; 
Fairbrother v. Biiry Bural Sanitary Auilwrity (1889) 37 (Eng.) W.R 644. 


3 CAL.— 37 
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(h) Repeated aets with recurring damage : — Wilkes v. Htmgerford Market Co. (1835) 
3 Bing. N.G. 281 (obstruction to a road) ; (1892) 1 C.W.N. 9G ; (1880) 6 Cal. 
894 ; 6 Bom, 20 ; (1904) 28 Mad. 72 (obstruction to water*course, etc.) Pollution 
of a river : — Harrhigtan v. Cor^raiicn of Derby (1905) 1 Oh. 205 ; violation of 
ferry (1891) 18 Gal. 652; trespass (1883) 6 Mad. 176; (1892) P.B. 8 
(harbouring a runaway wife). 

(c) See (1902) 26 Mad. 410 at 416 as to what the criterion is — a continuing right or a 
continuing terong,'} 


[6 Cal. 406] 

APPELLATE CIVIL. 

The 30th Aiigustj 1860. 

Present : 

Mr, Justice Pontifex and Mr. Justice McDonell. 

Bun Bahadoor Singh Plaintiffs 

versus 

Lncho Kooer Defendant. ’* 


Res judicata — Want of Jurisdiction as to Valuation of Suit — Suhseguent Suiibetween the 
same "Parties — Interveners — Competent Court — Rent Suits. 

A judgment of a Court not competent to try the case in which the judgment is 
pleaded as res Judicata, must, nevertheless, be held to be the judgment of a Court of compe< 
tent jurisdiction within the rule as laid down in the maxim nemo debet vexarz pro eadem 
causa, and s. 18 of Act X of 1877; more especially where the first suit is tried, decided, and 
afiirmed on regular appeal by a Subordinate Judge, who would have been competent to 
decide the suit (had it been brought before him) in which the judgment was pleaded. 

The rule of res judzeatn ought to be held to apply to judgments in rent suits, at least 
until interventions in such suits arc authoritatively prohibited. 

Costs not allowed where the plea of les judicata was not raised until after all the evidence 
had been taken. * 

[407] In this case, the plaintiff stated that he and his brother Murlidhur 
wore, prior and up to the date of the latter’s decease, members of a joint un- 
divided Mitakshara family ; and that he, on the death of his brother, became 
his heir. The defendant, who was the widow of Murlidhur, contended that, at 
the death of her husband, the brothers were separate, and therefore that she 
was entitled to succeed to her husband. The defendant had taken out a 
certificate under Act XXVII of 1860 to collect the debts of her husband, and 
had dispossessed the plaintiff from certain properties, and the plaintiff .therefore 
brought this suit for possession. The circumstances of the case were as 
follows : — 

In 1268, one Bishen Singh was the head of the family, his two sons being 
the plaintiffs and his younger brother Murlidhur. Bishen Singh was possessed 
of self-acquired property only, consisting of three milkiut mouzas and a mokurari 

* Appeal from Original Decree, No. 144 of 1878, against the decree of Baboo Matadin 
Boy Baiu^oor, Subordinate Judge of Gya« dated the 2l8t January 1678. 
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held under the Tikari Baj of part of another mouza taken benami in the 
name® of Mutra Bawut and Dukhoor Bawut. This mokurari tenure 
was sold and purchased by a representative of the Tikari Baj some time 
between 1268 (1861) and 1275 (1868) > a subsequent irokurari of the same 
land was regranted by the representative of the Tikari Baj in 1275 benami in 
the names of Banwari Bawut and Kewal Bawut, and from a recital in this 
mokurari it appeared, that the prior mokurari was sold, not for arrears of rent, 
but in execution of a decree in a suit against Bishen Singh. At some time 
between 1268 and 1270 (1863), Bishen Singh disappeared from his house, and 
it was set up for the first time in this suit, that the cause of his disappearance 
was, that he became a fakir ; other totally different reasons had been put 
forward in prior proceedings during the life of Murlidhur. The plaintiff 
contended that these mokuraris were taken benami for Bishen Singh, whilst the 
defendant contended that the mokurari deeds were intended to be given, and 
were benami for the brothers separately. 

After all the evidence had been taken, the defendants set up for the first 
time the plea of res jttdicaia, which, she stated, was made out under the following 
circumstances, viz, : — some time after Murlidhur’s death, viz,, in July 1874, 
and contemporaneously with the defendant’s application for a certificate to 
[408] collect debts as heir of Murlidhur, she instituted a suit against one 
Goneshi Boy, a tenant, for the sum of Bs. 53-6-10, due as rent in respect of 
eight annas of his holding, on the allegation that the food and transactions of 
Murlidhur were separate. Into that suit Bun Bahadoor intervened by petition 
of objection dated the 13th of August 1874, asserting that Murlidhur was, till 
his death, joint with him, and asking to be made a defendant. Accordingly an 
order was passed that he should be made a defendant ; and, on the 4th of 
September 1874, he filed his written statement as a defendant in the rent-suit. 

In that written statement lie insisted that Murlidhur died in a state of 
commensality ; that the Mouza, of which the rent was claimed, and several 
other villages obtained by Bishen Singh, the father, were held in the fictitious 
names of their servants ; that no division and separation of family were ever 
made in any way ; and that he, Bun Bahadoor, since Murlidhur’s death, had 
been in possession and occupation of the whole of the property left by Murli- 
dhur. On the other hand, the defendant, on the 14th September 1879, filed a 
petition in a certificate case, in which she alleged an absolute separation 
in 1270. 

The rent-suit was heard before a Munsif, who, in his judgment dated the 
6th of January 1875, after stating Bun Bahadoor’s allegation that he and 
Murlidhur were joint, and that Murlidhur died during the community of interest, 
raised the second issue as follows : — 

“ Whether, before this, the plaintiff or her husband realized the rent of 
eight annas separately ; or whether the plaintiff’s husband has been receiving 
the rent in his lifetime jointly with Bun Bahadoor, and since his death Bun 
Bahadoor alone received the rent of sixteen annas ? ” 

Upon that issue the Munsif proceeded to adjudicate on the title to the 
entire mokurari, under which was held the mouza, for the rent of which the 
suit was instituted ; and his conclusion was, that the brothers were in 
possession separately, and that ** the two brothers were separate,” arriving at 
this conclusion on almost precisely the same documentary evidence as was filed 
in the present suit, and to a great extent on the oral [i09j evidence of the same 
witnesses as were examined in the present suit. 


291 



LlMB.eiSal. 410 


RUN BAHADOOR SINGH v. 


On the 28th of August 1875, this judgment was affirmed on appeal by tho' 
Subordinate Judge, holding that Bishen Singh, the father, ** took the mokurari 
in the names of Banwari Rawut and Kewal Rawut in egual halves a fact 
which the Subordinate Judge held sufficiently indicated * that a moiety was 
obtained for the benefit of his son Bun Bahadoor, and a moiety for that of 
his other son Murlidhur;” and that “ the evidence of Moharanee Inderjeet Koer, 
Moharajah Ramkishen Singh, and other witnesses examined, satisfactorily 
proved that Bun Bahadoor and Murlidhur were till (at) the death of the latter 
separate, each carrying on his affairs, and paying revenue of his share of the 
mouza apart from the other." 

The Subordinate Judge in the present suit found that a separation had 
been come to between the brothers prior to the death of Murlidhur, and that 
the defendant had continued in possession of the i)roper ties left by her husband ; 
ho, therefore, overruling the plea of res judicata, dismissed the plaintiff's case 
with costs. 

The plaintiff appealed to the High Court, and the defendant put in a cross- 
appeal on the question of res judicata. 

The Advocate-General (Mr. Paul, with him Mr. C. Gregory, Baboo Mohesh 
Chunder Chowdhry, Baboo Srish Chundet CJwirdhnj, and Baboo Bam Chunder 
Mittra) for the appellant. — As to the question of rc.s judicata, the respondent 
will, no doubt, rely on Krishna Behan Boy v. Brojeswari Choivdranec (L. B., 2 
I. A., 283 ; S. C., 1. L. R., 1 Cal., 144) , but 1 contend that case does not apply, 
as the property claimed in our case is not identical witli that in the rent-suit. 
The rent-suit related only to one mouza liold under one of the mokuraris. In 
the rent-suit the present plaintiff cauio in ah an intcrvenor, and tliat suit is not 
an estoppel to the present suit , see Chunder Goomar Mundul v. Nimnee 
Khanvm (11 B. L. R., 434, s.c , 19 W K, 322), which appio\es of the 
case of Aradhun Dey v Golani liossein (8 W. B., 487). The Munsif was 
competent to try the rent-case, as tliat \Nas [410] only of the value of 
Rs. 1,000; but he would not be comi)etent to try the present suit for pos- 
session of the mouza in respect of winch the rent had been claimed, 
and therefore his judgment in the lent-suit ought not to liave tJie effect 
of res judicata in the present case, which he is not competent to try — 
Mussamut Edun v. Mussamut Bechiui (8 W. R, 175, s.c., 2 Ind. Jur., 
N, S., 265). [PoNTiFEX, J. — Flute) s v. AUfrcy (L. R., 10 C P., 29) shows that 
a judgment of a Court not competent to tiy the case in which the judgment is 
pleaded as res judicata, must, nevertheless, be Jield to be the ludgment ot a 
Court of competent jurisdiction. On the question of an inteivenor, in the case 
of Collier v. Walters (L. R., 17 Eq., 252), the person who pleaded res judicata 
was not a necessary party to the suit, but as he raised the question by putting 
in his answer, he was held to be bound ] 

Baboo Mohesh Chunder Choivdhry on the same side. — The suit is not 
res judzata, and even allowing that it is, can it be res judicata further than the 
rent-case was decided ? The subject-matter of the first suit was the rent of 
particular land, ^hilstthe subject-matter of the second suit is as to who 
is the proprietor of the properties in suit. There may be a right to recover rent 
wholly independent of proprietorship. [PoNTiFEX, J. — There is no such thing 
as an attornment by an occupancy-ryot in this country ; the person who has 
the right to rent is the proprietor.] The receipt of rent would be immaterial 
if the Court was trying the right of the intervener in a rent-suit — Choohe Ball 
V. KoJctl Singh (19 W. R., 248). Gobind Chunder Koondoo v. Taruck Chunder 
Bose (I. L. R., 3 OaL, 145) is not so strongly against us ; in order to affect us, 
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it must bo shown that a distinct issue as to title was raised and decided. 
[PONTIPEX, J. — I am told by the Chief Justice that the case is not correctly 
stated ; there were several other jotes besides the one set out.] As far 
as my argument is concerned, it is immaterial whether there were other 
jotes. I say a distinct issue to title must be raised ; the case itself is dis- 
tinct from this, but might have been in our way if the Court had raised 
the issue and decided it. In the case of Tekatt Doorga Per sad Smgh v. 
tail Tekattm Doorga Konwari (L. E., 6 I. A., 149 ; s.c., 1. L. E., 4 Cal., 
190 ), the plaintiff raised an issue, and the Court held that the defendant was 
bound to disclose his whole defence. That case shows, that although an issue 
may be tried, and that issue may for certain purposes be conclusive, yet, for 
other purposes, the same issue may be raised in another suit. The case of 
Booa Bussoolee v. The Nawab Nazim of Bengal (11 W. E., 382) shows, that 
although an issue may be raised for one purpose, it is not conclusive for all 
purposes. The Munsif was not competent to try the case, because the value of 
the property exceeded Irhe limits of the value of cases triable by him — Shaikh 
Muzhur All v. Mussamui Basoo (8 W. E. 47). 

The Standing Counsel (Mr. J. D. Bell, with him Baboo Rally Mohun Doss 
and Moonshec Mahomed Yiisoof) for the respondent. — The issue in the rent-suit 
as regards separation was intended to be raised. [PONTIFEX, J. — Supposing 
the issue to have been raised and determined, was the Court competent to 
decide it ?] If I can satisfy the Court that all the property was held under 
one title, then the title of one and all the properties must stand or fall 
by the title of one of them. Then res judicata would apply. The mokuran 
pottas may be considered to be the title-deeds ot the properties of each 
of the parties. According to the case of Krishna Behan Boy w, Biojesioan 
Chowdranee (L. E., 2 I. A., 283 ; s.c., I. L. E., 1 Cal., 144) the present case 
is barred. [PONTiFEX, J. — In a question of adoption, where theie is a 
decision as to separation, the issue must apply to the whole of the land , but 
in a question of partition it need not.] The case of Gobtnd Chundrr Koondoo 
V. Taruck Chunder Bose (I. L. E., 3 Cal., 145) decides that a suit whicli 
reopens an issue decided on the intervention of a third party in a former suit, 
is barred ; and the case of Bemola Soondicry Choiudrain v. Punchanun Chowdhry 
(I.L.E., 3 Cal. 705) followed that decision. The case of Pran Nath Sandyal v. 
Ram Cooniar Sandyal (2. C.L.E., 33) decides, that an intervenor is bound wliore 
the plea of res judicata had beeh waived in the Court below , [ 412 ] and it 
further decides that the Munsif’s decision was conclusive, although outside his 
pecuniary jurisdiction. 

The Advocate-General in reply. 

The Judgment of the Court (Pontifex and McDoNELL, JJ.) was 
delivered by 

Pontifex, J. (who, after going into the merits of the case at some longtli, 
and stating the facts material to the question of res ludicata, continued) . — 

The question we have now to determine is, whether the prioi* decisions 
affect the present suit and the title set up by the plaintiff as res judicata. It is 
to be observed that only a special appeal could be preferred (fo the High Court 
against the judgment of the Subordinate Judge (though, as a matter of fact, no 
special appeal was preferred), and that this rent-suit related to only one mouza, 
or part of a mouza, held under one only of the mokuraris. 

But, on the other hand, the two mokuraris, though separate, were exactly 
similar titles ; and it has never been part of the plaintiff’s case, that different 
parts of Bishen Singh’s property are governed by different circumstances. 
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Indeed the evidence in the rent-suit applies generally to the oommensality ot 
separation of the plaintiff and Murlidhur ; and that was the issue which the 
plaintiff Run Bahadoor raised by his written statement in the rent-suit. 

With respect to this, the judgment of Lord Ellenborough in Outram v. 
Mm-ewood (3 East, 346), seems significant. Recovery in any one suit upon 
issue joined on matter of title is conclusive on the subject of such title ; and 
a finding upon title in trespass not only operates as a bar to the future recovery 
of damages for a trespass founded on the same injury, but also operates by way 
of estoppel to any action for an injury to the same supposed right of possession.” 

It is necessary, however, for us to examine a few of the Indian authori- 
ties upon this subject. 

In a case referred to Sir Barnes Peacock, in consequence of a division of 
opinion in a Bench of this Court, and reported at C^IS] p, 175 of the Civil Rulings 
of the eighth volume of the Weekly Reporter (unreported elsewhere) ^ it was 
held, that the Collector’s Court, in a case under the Rent Law of 1859, and the 
Civil Court were not concurrent Courts ; and therefore that a decision by the 
Collector was clearly not res judicata to effect the Civil Court. But while 
establishing this plain proposition, Sir Barnes Peacock, in his judgment, entered 
into certain ingenious, hut extra-judicial, observations with respect to the 
Aodirme oi res judicata as applicable or not to Indian Courts. At page 
178 he says : — “It is very important also to see what would be the result if the 
question of concurrency of jurisdiction were put out of question. It appears 
to me to be of much more importance in this country than it would be in England, 
that, in order to render a judgment between the same parties upon the same 
point in one Court conclusive in another Court, the two Courts must be Courts 
of concurrent jurisdiction. If it were not so, the whole procedure as regards 
appeals might be entirely changed, meaning, I presume, that different procedure 
as to appeals might apply to the two cases.” 

And again (p. 179) he says : “ A bond of a very large amount might be set 
up as an answer in a suit in the Munsif’s Court or in a Court of Small Causes 
for a very small amount ; but it never could be held that a decision in those 
Courts as to the validity or invalidity of the bond as a defence to the suit would 
be conclusive upon the (District) Judge in a suit brought upon the bond, and 
upon tiie High Court in a regular appeal from a decree in that suit.” And 
again : “ It is quite clear that, in order to make the decision of one Court final 
aind conclusive in another Court, it must be a decision of a Court which >vould 
have had jurisdiction over the matter in the subsequent suit in which the first 
•decision is given in evidence as conclusive.” And again (p. 180) : “ I should 

be disposed to say that the English rule of estoppel ought not to be introduced 
into the Courts of this country, if the question should ever arise before me. 
I am at present disposed to think that such a judgment is only prima facie 
•evidence, and not conclusive.” 

[414] The last opinion quoted has been expressly overruled by the Privy 
Council. The other observations, however, raised a serious question ; they 
have not been expressly, but it seems to us they have been impliedly, overruled 
by the Privy Couifcil ; and they also seem ojfyposed to other decisions. 

Now a suit in the Munsif’s Court must be under Rs. 1,000 in value ; from 
his decision there is a regular appeal on fact and law to the District Judge or 
Subordinate Judge, from whom there is only a special appeal on points of law 
to the High Court ; and no appeal at all, except under very special 

The case Mussamat Edun v. Muasamat Bechan is also reported in 2 
Ind. Jur. N. S., 265. '< 
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oiroumstences, to the Privy Council. If, then, the advantages or disadvantages 
with respect to appeal are to govern the question, whether a judgment can be 
relied on as ^vdioo/ta^ it would seem to follow that judgments in oases under 
Bs. 10,000 and, indeed (see s. 596 of the present Procedure Code), in cases 
over Bs. 10,000, where concurrent judgments have been given by the original 
Court and first Court of appeal, and no substantial question of law arises, would, 
in all cases of Bs. 10,000 and upwards, be incapable of being pleaded as res 
judicata, because in such last-mentioned cases it would be impossible to predic- 
ate that there might not be an apx)eal to the Privy Council. This, to say the 
least, would be an extremely shifty and inconvenient principle to act upon; and, 
as I shall presently sho\r, has been disregarded by the Privy Council. 

But the Advocate-General has argued, and argued with great force, that the 
judgment of a Court ought not to have the effect of res judicata in a case which 
that Court was not itself competent to try ; being in fact the proposition contain- 
ed in the third of the aboye extracts from Sir Barnes Peacock's judgment, which 
seems to require identity, rather than concurrency, of jurisdiction. As for 
example, in the present case, the Munsif having a jurisdiction to try cases only 
up to the value of Bs. 1,000, was competent to try the rent-suit against Guneshi 
Boy, but was not competent to try the present suit ; nay, would not have 
been competent to try a suit for possession of the mouza in respect of which 
rent was claimed. But tliis contention would in effect make the doctrine of 
res judicata inapplicable to suits tried by Munsifs except in Munsifs' Court — a 
result which might [4183 possibly be advantageous, but for which we find no 
authority. The 2nd section of Act VIII of 1859 speaks of a Court of competent 
jurisdiction.” Did it mean competent to try the question of title, or competent 
to try the second suit ? The words are “ competent to try the cause of 
action.” 

The judgment of the Privy Council — Khuqowlee Sing v. Hossein Bux Khan 
(7 B L. B., 673) — refused to consider a Collector’s decision res judicata, because 
it was not that of a ** Court competent to adjudicate on a question of title.” 

It would seem to be refining too much to confine the doctrine of res 
]udicaia in India to exactly parallel Courts, to hold that a Munsif 's judgment 
on a question of title should only be res judicata in a Munsifs Court. One 
result would be, that there would constantly be a preliminary wrangle as to 
the valuation of the suit. And it does not seem a satisfactory principle that a 
Munsifs judgment should be res judicata, and an authoritative decision on title 
in a suit valued at Bs. 999, and not so in a suit on the same title valued at 
Bs. 1,001. 

More especially would it be a hardship in a case like the present (which is 
only an example of the general practice in India), where the plaintiff ol^truded 
himself into the rent-suit, raised the very question he raises in this Court, and 
put the defendant, who was plaintiff in that suit, to the same expence and 
trouble as if the title to the entire property depended on the result. 

In the case of Soorjcmonee Dabee v. Sudddnund Mahapatur (12 B. L. E. 304), 
the Judicial Committee expressed their opinion that the 2nd section of Act 
VIII of 1859 “would by no means prevent the operation of the general law 
relating to res jtulicatd founded on the principle, nerao debet bis vexari pro 
eadem causa,*' 

This maxim was the foundation of the decision in Collier v. Walters 
(L. B. 17 Eq., 252), and the case of Flitters v. Allfrey (L. B., 10 C. P., 29) 
seems to show that the judgment of a Court not competent to try the case in 
which the judgment is pleaded ag res judicata must, nevertheless, be held to h% 
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the judgment of a Court of competent [ 416 ] jurisdiction within the rule. 
For in that case the defendant having complied with the provisions of s. 39 of 
19 and 20 Viet., c. 108, the County Court thereupon became incompetent to 
try the case, though otherwise it might, in the absence of the defendant's dissent, 
have tried it; and the present case especially falls within the wholesome principle 
expressed in the judgment of that case (p. 42) : It would in our judgment 
be against principle and authority, if a party, having tried an experiment in a 
County Court, could, when judgment was against him, proceed again in another 
Court, not by way of appeal, but by merely varying the form of procedure, or 
forcing the opposite party to proceed for redress in respect of the same question 
as had been previously litigated, again harass his antagonists for the same 
cause, and take his chance of success in another Court, when he has previously 
failed in a Court of competent jurisdiction." 

The 13th section of Act X of 1877 seems to support this view ; for it 
enacts, that no Court shall try any “ issue, (fee." {reads s. 13). And this section 
being in a Procedure Act, must, we think, be taken to bo declaratory of the 
existing law. Wo think it clear that the issue of separation was ** directly 
and substantially" in issue in the rent-suit, and though the Munsif was not 
competent to try the present suit, we think he was competent to try, and at the 
instance of tlie present plaintiff did try, in the rent-suit, the issue on which the 
present suit depends. 

Moreover, if the question of advantage or disadvantage in respect to 
ultimate appeals is to be disregarded, as we think the Privy Council case here- 
after refoned to shows, then it is important to remember that the rent-suit 
was also tried and decided on regular appeal, both as to law and fact, by the 
Subordinate Judge, whose Court was a Court competent to try the present suit. 

We do not refer to the Full Bench decision in the case of Gobitid Chunder 
Koondoo V. Tarnck Chunder Bose (T. L. R,, 3 Cal., 145), because there, as we 
have been informed, both decisions were in the Munsif’s Court, otherwise that 
case would he conclusive on the question. 

There aie, ho^Yever, two decisions of this Court in which, being cases 
instituted in the Court of the Subordinate Judge, judgments of the Munsif 's 
Court were regarded as having the effect of res judicata. These cases are : 
Bcmola Soundury Chowdrain v. Piinchanun Chotvdhry (I. L. E., 3 CaL, 
705) and Nand Kishore Singh v. Iluree Pershad Mundul (13 W. R., 64). It 
is true, as pointed out by Mr. Justice White in the case of Topomdhed Dhirj 
Oil Gosain v. Sreeputty Sahance (I. L. E., 5 Cah, 832) that in both these 
cases the Judges were prepared to arrive at the same conclusion on other 
grounds. P>ut in effect the question seems to have been substantially settled 
by tlie Judicial Committee in the case of Kiishna Behan Boy v. Brojeswori 
Chotodrame (L. E., 2 I. A., 283 ; S.C., I. L. R., 1 Cal., 144). 

In one sense, no doubt, the two Couils in that case had identical jurisdic- 
tion, for any suit which the District Judge was competent to try, the Principal 
Suddor Ameon (now, called the Subordinate Judge) was also competent to try, 
if the District Judge appropriated the case to his Court for hearing. But 
practically (and Ihis in effect meets the objections of Sir Barnes PEACOCK 
as to the advantages or disadvantages with respect to appeals) and as the 
matter actually stood, the jurisdictions were not identical; for when a 
Principal Sudder Ameen tried cases valued at over Rs. 5,000, the appeal lay 
direct to the High Cpurt both on fact and law ; but when he tried cases 
under Rs. 5,000, the appeal lay on law and fact to the District Judge, from 
whom only a specif apj^ieal on point of law lay to the High Court. The fact 
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that the District Judge might have tried the case as an original case, does not 
prevent the Court of the Principal Sudder Ameen being a subordinate Court to 
that of the District Judge in cases under Rs. 5,000, heard by the Principal 
Sudder Ameen. 

In the case before the Privy Council, the judgment of the Principal Sudder 
Ameen in the first suit, as the suit was valued under Rs. 5,000, went on regular 
appeal to the District Judge, and from him, only on special appeal, to the High 
Court. The judgment of the Principal Sudder Ameen having been affirmed 
C418J by both Courts, was held to have the effect of res judicata upon the 
second suit heard primarily by the District Judge, which went up to the High 
Court on regular appeal, and thence to the Privy Council. 

We think that the rule of res judicata ouglit to be held to apply to judg- 
ments in rent-suits, at least until interventions in such suits are authoritatively 
prohibited ; otherwise all the inconvenience and hardships wliich the rule is 
intended to obviate mtfst continue to exist. 

Upon the whole, therefore, though with regret, vre feel we are bound to 
hold that the judgment in the rent-suit on the substantial issue of separation 
must he regarded res judicata governing the present suit, and we must, there- 
fore, affirm the decision of the Court below , though we differ from its judgment 
both on the merits and on the question of estoppel, ])ut as the plea of res 
judicata was not raised until after all the evidence had been taken and great 
expepse incurred, we think each party should hear his and her own costs both 
m this Court and in the Court below^ and w^e direct accordingly. We dismiss 
the appeal of the plaintiff', and allow the cross- appeal of the defendant. 

Ai)X)eal dismissed and cross-appeal allotved, 

NOTES. 

[Reversed in appeal by Pnvy Council in Ran Ilaliadoor Sin^h v Lucho Koor (1884) 11 Cal. 
301. Referred to in Bhua Bai v, Adasin^r (1884) 9 Bora. 75 for the position th.at section 13 
C P. 0. (1882) should bo construed reasonably J 


[6 Cal, 418] 

SMALL CAUSE COURT REFERENCE. 

The 1st September, 1880, 

Present ; 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 

PONTIFEX. 

Freck 

versus 

Harley. 

t # 

Costs — Abatement o?* dismissal of suit foi' want of Jurisdiction — Presidency 
Small Cause Courts Act (IX of 1850), ss. 52, 

Where a plan to the jurisdiction of the Small Cause Courts established under Act IX of 
1860 is successful, the judgment ought to be one dismissing the suit. But whatever the 

• Case stated for the opinion of the High Court under the provisions of Act IX of 1860, 
by H. Millotfc, Esq., and K. L. Banerjoe, Esq., Judges of the Calcutta Court of Small 
Causes. 


3 OAIi.— 38 
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' ysBCK V, 

^EobseQ) i| should bs statsd that the suit abates or is dismissed “ for want of jurisdiotion." 
Iti such a case tbe Court has power to award costs to the defendant. 

This was a case referred from the Calcutta Court of Small Causes. The 
reference stated as follows : — 

“This suit was instituted on the 2nd April 1880, and heard by 
[il9] the First Judge in the first instance on the 24th May. The first Judge 
was then of opinion, that the suit ought to be dismissed on a point of law and 
also on a question of jurisdiction , and he accordingly dismissed the suit, and 
certified it as a fit case for counsel and attorney, awarding to counsel two gold 
mohurs and to attorney one gold mohur. 

“ Against this decision an application for a new trial was made on the 
following grounds: — (i) that the Court, having no jurisdiction in the case, was 
wrong in making an order for costs; (ii) that the Court should have merely noted 
the abatement of the suit on the record, and had no jurisdiction to dismiss the 
suit. 

“ This application was allowed on the 26th June 1880. The only question 
now raised before us is, whether the original order as to costs was good or not, 
plaintiff’s pleader admitting that the Court has no jurisdiction. 

“It is necessary to state that, up to the present time, in questions connected 
with jurisdiction, this Court has always followed the decision in Lawford v. 
Partridge (1 H. & N., 621). The Court of Exchequer in that case laid down 
the rule, that where a County Court has no jurisdiction to hear a case, it has 
no power to award costs ; and that the proper order should be that the suit 
should abate. It based its decision on ss. 79 and 88 of 9 and 10 Viet., 
c. 95 (the County Courts’ Act), which are identical with ss. 42’" and 62 t of Act 
IX of 1860, the Act which governs this Court. The former of these sections 
gives power to the Court to award costs to the defendant when he shall not 
admit the demand ; and the latter gives the Court power to apportion the 
costs of any action or proceeding before it, not therein otherwise provided 
for, in such manner as it shall think fit. The same conclusion as in Lawford 
V. Partridge (1 H.& N., 621) was arrived at in Peacock v. The Queen 
(4. C.B., N.S., 264, at p. 268). The question again occurring in Diss Urban 
Sanitary Authority y, Aldrich (L. B., 2 Q. B. D., 285, note), the contrary 
opinion was arrived at, although Peacock v. The Queen (4 0. B., N. S., 264 at 
p. 268) was cited as an authority. The Court in the last instance seems to 
have followed McIntosh v. The Lord Advocate (L.R., 2 App. Cas., 41, at p. 78). 

• iSec. 42 : — If, upon the day of the return of any summons, or at any continuation or 
adjournment of the said Court, or of the cause foi 'which the said summons shall have been 
issued, the plaintiff shall not appear, the cause shall be struck out, and if he shall appear, 
out shall not make proof of his demand to the satisfaction of the Court, the Judges may non- 
suit the plamtifE or give judgment for the defendant ; and in either case, whore the defen* 
dant shall appear and shall not admit the demand, may award to the defendant, by way of 
costs and satisfaction for his trouble and attendance, such sum as they, in their discretion, 
shall think fit and such sum shall be recoverable from the plaintiff by such ways and means 
as any debt or damage ordered to be paid by the same Court can be recovered : provided 
always that if the pla^tifi shall not appear when called upon and the defendant or some one 
duly authorized on his behalf, shall appear, and admit the cause of action to the full amount 
claimed, and pay the fees payable in the first instance by the plaintiff, the Court if it shall 
think fit, may proced to give judgment, as if the plaintiff had appeared.] 

t[Sec. 52 : — All the costs of any action or proceeding in the Court not herein or otherwise 
provided for, shall be paid by or apportioned between the parties, in such manner as the 
Ju^es shall think fit ; and^ in default of any special direction, shall abide the event of the 
action, and execution may issue for the recovery of any such costs, in like manner as for any 
debt adjudged in the eftid Court.} 
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^ £1203 “It was again raised in The Great Northern Comniitee v. Inett 

(L. B,, 2, Q. B. D., 284) in which previous oases, except Lawford v. Partridge 
(1 H. & N., 261) were referred to ; and OocKBURN, 0. J., gives his opinion thus ; 
The respondent is entitled to avail himself of the objection, and he is obliged 
to come here and inform us of the absence of jurisdiction, for if he did not, the 
objection would not appear and judgment would be given against him. As he is 
obliged to come here by the act of the appellant, he is entitled to his costs. It 
is clear that, to some extent, there is jurisdiction over the subject, for the Court 
has jurisdiction to hear and determine whether the appeal lie or not. I am of 
opinion that, under these circumstances, there is jurisdiction to give costs.’ 
Such reasoning as has been very ably put by Mr. Allen, the defendant’s counsel, 
commends itself to the intelligence.” 

The following decisions, under the general power to award costs given by 
s. IS?"®' of Act VIII of 1859, were also referred to as bearing on the question: — 
Oopal Chundcr Bose y. * Dhurun Dhur B 02 / (Marsh. Eep., Sll), Maharajah 
Jugesshv/r Bunioarec Gobind v. Seet Chundcr Sircar (Marsh. Eep., 375), 
Punchanun Qhose v. Brojcndro Narain Deb [1 Ind. Jur. (N. S.), 38.] , in all of 
which it was Vield that, where a suit or an appeal is dismissed for want of 
jurisdiction, the Court has power to award costs to the successful party. 

The learned Judges were of opinion that the weight of the authorities 
was in favour of the Court having power to award costs, whether it has juris- 
diction to hear the matter or not, and therefore gave judgment that the 
suit should abate, and that the plaintiff should pay costs to the defendanli, 
contingent on the opinion of the High Court on the following questions : — 

(i) Whether the judgment, where the Court has no jurisdiction, should 
be, that the suit abates or that it be dismissed ? 

(ii) Whether, where the Court has no jurisdiction, it has power to award 
costs to the defendants ? 

The Opinion of the High Court was as follows : — 

Garth, C. J. — It appears to us that the real answer to this suit was 
rather a matter of law than of jurisdiction, but we [421] think that the ques- 
tions referred to should be answered as follows : — 

(i) A plea to the jurisdiction is a plea in bar , and, therefore, the proper 
judgment would be, that the suit be dismissed , but whatever may be the form 
used, it should be stated that the suit abates or is dismissed “ for want of 
jurisdiction,” otherwise the plaintiff might be prejudiced when he brings his 
suit in another Court. 

(ii) We think that the Court has power in such a case to award costs to 
the defendant. The question of jurisdiction is one v/hich the Court is bound to 
try, and as the plaintiff invites the trial by bringing his suit, it is only right 
that he should pay costs if he turns out to be, wrong. It appears 10 us that the 
cases of Lawford v. Partridge (l H. & N., 621) and Peacock v. The Queen (4 C. 
B., N. S., 264, at p. 278) have been virtually overruled by tne case of McIntosh 
v. The Lord Advocate (L. E., 2 App. Cas., 41, at p. 78).- 

^[Seo. 187 ; — Tho judgment shall m all cases direct by whom the costs of each party are to 
be paid, whether by himself or by another party, and whether 
Judgment to direct by in whole or in what part or proportion, . and the court shall 
whom^oBts are to be paid, have full power to award and apportion costs in any manner it 

may deem proper.] 
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APPiyLLATE CIVIL. 

The 9th September, 1880. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 
Shoshi Shikhuressur Roy, a Ward 
of Court, by his Mother Defendant 


versus 


Tarokessur Roy Plaintiff." 

Hindu Law Will — ConsU uctum of Will — Hesiiictum of Gift to Male 
Descendants void — How such a Gift should be construed, 

A gift by will upon condition tlnit the subject-matter should descend to heirs male only, 
IS void by Hindu law. 

By his Will a Hindu testator made a gift of certain immoveable property to liis nephews 
and their descendants in the male hno with a condition that, “ if any of them die childless, 
then his share shall devolve on the survivors of my nephews and their male descendants, and 
not on their other heirs . ’ 


Heidi that the gift was bad iii so far a*% it restricted the subject-matter oi the gift to 
male descendants, but that the language used relating to the gift over to the testator’s 
surviving nephew or nephews, was not inconsistent with the in tent ion of the testator that 
the whole augmented share should pass to the plaintiiT, the solo surviving nephew ; but that, 
having regard to the doctrine frequently at ted upon bv the Courts of India, ho was only 
entitled to a hfe-estatc therein. 

[422] This was a suit brought to recover possession of an eight anna share 
in two mouzas, together with mesne profits since the period of dispossession. 

The plaintiff stated that Raja Chunder Shikhuressur Roy, his undo, by a 
will dated 2nd Srabun 1272 (16th May 1865), bequeathed under the 8tli dause, 
an oight-aima share in three estates, to Kumar Tarokessur Roy (the plaintiff), 
Kumar Jugodissur Roy, and Kumar Sibossur Roy, his brothers, providing ** that 
they should possess the same in equal shares, having no right to alienate the 
same by gift or sale, but that they, tlieir sons, grandsons, and their descendants, 
in the male lino should enjoy tho same if any of thorn die childless, which 
God forbid, then his share shall devolve on tho survivors of my nephews and 
tlieir male descendants, and not on their other heirs,” that, on the death of the 
testator in 1273 (1866), his widow made over possession of the said properties 
to the father of the plaintiff, as guardian of the plaintiff and his two brothers, 
but subsequently again took possession of the properties and made them over 
to the Court of Wards on behalf of her minor son (the defendant) ; and that 
both the plaintiff's brothers died unmarried. 


The widow of the testatorr as representative of her minor son, contended, 
that the will had been tampered with ; that tho alleged gilt to the nephews of 
the testator was contrary to Hindu law ; and that, according to the will, the 
plaintiff and his brothers took only a life-interest in the properties, the gift 
beyond the life-interest being void ; and that tho two brotliors of the plaintiff 
having died, their shares reverted to the testator’s lawful heirs. 


The Subordinate Judge held, that the will had not been tampered with, 
but that tho testator had intended to tie up his estates in the direct male line* 

; but furtlier add^, that as the plaintiff survived 


* Appeal Irom Original Decree, No. 205 ot 1878, against the docrco of Baboo Jodu Nath 

MuUicfe, First Subordmate Judge of Rajshahye, dated the 2iid May 1878. 
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his otl^r brothers^ that part pf the will which provided that, in the event of 
any one of, the nephews dying without issue, his share was to go over to the 
surviving nephew, was capable of taking effect and therefore the plaintiff was 
entitled to a decree for possession of the eight-anna share of the estates with 
wasilat. 

The defendant appealed to the High Court. 

[ 423 ] The Advocate-General (Mr. O. C. Paul^ with him Baboo Annoda 
Pershad Bannerjee) for the appellant. — I contend that the will is a forgery, the 
original will having been altered by interpolating leaves , the will which the 
testator made had his seal at the top and end of each page. Clause 8 is entirely 
inconsistent with the schedule, and this discrepancy has not been mentioned 
by the Judge. The testator has, by the words of the will, attempted to make a 
species of estate-tail, which he cannot do . see The Taoore case (9 B. L. E., 377, 
at p. 406). Can the donee, therefore, have more than an estate for life ? If the 
estate which the teslaitor intended to give was one which the law prohibits, 
effect cannot bo given to his intention ; and here it is clear, he endeavoured to 
give more than a life-estate : see Bhoobun Mohini Debia v. Uurrish ChundeT 
Ghowdhry (I. L. R., 4 Cal., 23, at p, 27 , s. c., L. E., 5 L. A., 138). The gift is 
further one to a class, some persons of which were not in existence at the time of 
the death of the testator, and consequently the whole bequest is void — Sriniati 
Braviainayi Dasi v. Jages Chandra Duit (8 B. L. R., 400) , see also the case of 
Soadairiiney Dosse v. Jogesh Chunder Dutt (I. L. E., 2 Cal., 262). 

The Standing Counsel (Mr. J. 2). Bell, witli him Baboo Srtnaih Boss) for 
the respondent. — The Courts are always inclined to assist a will as much as 
possible, whore it is plain that the testator desired to make an absolute gift , and 
I contend that an absolute gift was given — Mussamut KoUany Koer v. Luchmce 
Pershad (24 W. E., 395). The present case seems very much on a footing with 
Srecmatty Soorsecinoncy Dossee v. Deiiobundoo Muihck (9 Moore’s I. A., 123). 
[Garth, C. J. — I do not think that case applies, as, if wo gave you an absolute 
estate, we should be doing that which the testator directly declared should not 
be done ; but in Soorjeemoncy* s case (9 Moore’s I. A., 123), the Court were 
enabled to give her an estate-in-fee consistently with the terms of the will.] 
The other side have relied on the case of Bhooobun Mohini Debia llujrish 
Chunder Choivdry (I. L. E., 4 CaL, 23, at p. 27 , S. c., L. E., 5 1. A., 138), but 
there tlio gift was intended to convey [ 424 ] more than a life-estate, intending 
to convey what the law prohibits , and their Lordsliips of the Privy Council 
put a fair construction on the will, and gave an absolute estate to Kassissari. 

The Judgment of the Court (Garth, C. J. and Mitter, J.) was delivered 
by 

Garth, C. J. — The plaintiff brought his suit to recover possession of an 
eight-anna share of taluks numberd 278 and 456, under the following circum- 
stances : — 

These two taluks and another numbered 96. together with severalother estates, 
etc., constituted the ]oint property of two brothers. Raja Chunder Shikhuressur 
Eoy and Eaja Mohessur Roy, each entitled to a moiety. The plaintiff is one 
of the sons of the latter, and the minor defendant is the sole “Surviving son of 
the former. When Raja Chunder Shikhuressur died, Eaja Mohessur had five 
sons living, viz., the plaintiff, Kumar Jugodissur and Kumar Sibessur, being 
three uterine brothers by a deceased wife, and Bissessur and Kopessur by 
his then living wife. Chunder Shikhuressur died on the 29th Srabun 
1272 (August 1865), leaving him surviving a widow, Ranee Soudamini, and 
only son, the minor defendant, by the aforesaid Ranee, and two daughters, 
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whether by the aforesaid Banee or not is not clear upon the evidence. He died 
at Bampure Bolia, the head-quarters of the district of Bajshahye, having come 
thither about ten or twelve days before his death, accompanied by only a few 
servants ; not a single member of his family was about him at the time of his 
death. It is not disputed that 27 days before his death, — i. e,, on the 2nd 
Srabun 1272, — he executed a will at his family residence at Taherpur, distant 
about eight or ten hours’ journey from the headquarters. 

It is alleged that, by the 8th clause of this will, Baja Ohunder Shik- 
huressur bequeathed his eight annas share of the taluks in claim, as well as of 
the taluk No. 96, to the plaintiff and his two uterine brothers. The clause in 
question is to the following effect : — 

“My brother’s sons, Kumar Jugodissur Roy, Kumar Tarokessur Roy, and 
Kumar Sibessur Boy, shall receive, for defrayment of the expenses of their 
pious acts, the following out of the [425] properties left by me, to wit : my one- 
half share in Pargannna Chungoo, recorded as No. 278 im the Collectorate of 
Zilla Bajshahye in Dihi Dolil, and others appertaining to Tuppa Byas, and 
recorded as No. 456 ; and in Mouza Dihi Govindpur in Pargana Sautool, 
recorded as No. 96 in the touji or rent-roll of the Collectorate of Zilla Dinage- 
pore. The said three nephews shall hold possession of the above in equal 
shares, and shall pay the Government revenue of the same into the Collectorate. 
They shall have no right to alienate the same by gift or sale, but they, their 
sons, grandsons, and other descendants in the male line shall enjoy the same, 
and shall perform acts of piety as they respectively shall think fit for the 
spiritual welfare of our ancestors. If any of them die without leaving a male 
child (which God forbid), then his share shall devolve on the surviving nephews 
and their male descendants, and not on their other heirs.” 

The plaintiff further alleged that, after the death of his uncle his father 
was allowed to take possession of the eight annas share of all these three taluks 
as guardian of his three sons. But from the month of Bysack 1273 B. S., 
Ranee Soudamini, on behalf of her minor son, the defendant in this case dispos- 
sessed him from the aforesaid eight annas share of the two taluks claimed in 
this suit ; that, subsequently, when the whole estate of the minor defendant 
was taken charge of by the Court of Wards, the disputed share of the two 
taluks also came into their possession. 

The plaintiff’s elder brother, Kumar Jugodissur Roy, and his younger 
brother, Sibessur Roy, having both died on the 24th Maugh 1279 B. S. 
(February 1873) and the 5th Kartick 1276 (October 1869) respectively, without 
leaving any male issue, the plaintiff claims the whole eight annas share under 
the terms of the will. The taluk No. 96 is not included in this suit, because 
it is alleged that, oat of the share bequeathed by the will, he is in possession 
of four annas, the other four annas being in possession of the Court of Wards, 
not on behalf of the minor defendant, but on behalf of the widow of his elder 
brother Kumar Jugodissur Roy. 

According to the provisions of the Act relating to the Court [426j of 
Wards, the suit was brought against the minor defendant represented by the 
manager appointed by the Court of Wards* viz., Horo Gobind Bose. But the 
Court of Wards, by an order dated the 28th May 1877, authorized Ranee 
Soudamini, the mother of the minor defendant, to appear as his guardian, instead 
of the aforesaid manager, and thenceforward the suit was defended by the 
Ranee on behalf of her minor son. 

Her defence was that the 8th clause and several other clauses of the will, 
upon which the plaintiff relies, are not genuine, but were substituted by some 
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of the amlahs of the deceased Baja shortly before his death in the place of 
certain other clauses of the original genuine will. It was further stat^ in the 
defence that, supposing the clause in question is genuine, the bequest is in 
many respects invalid, and that, at any rate, the plaintiff is not entitled to 
more than a life-interest in a one-third share of the eight annas which the 
clause in question purports to bequeath. 

The lower Court, overruling the defence, decreed the plaintiff’s suit. On 
appeal, all the points raised in the defence have been raised before us, and with 
reference to them two questions call for decision : First, whether the 8th clause 
of the will produced in this case, as that of the Baja Chunder Shikhuressur, is 
genuine or not ? and secondly, if it is genuine, upon a correct construction of it, 
what are the rights of the contending parties under it in respect of the eight 
annas share of the two taluks which form the subject-matter of this suit ? 

(After considering the evidence, the learned Chief Justice continued. j 

On the whole, upon a careful consideration of the evidence we think that 
the conclusion of the lower Court upon the question of the genuineness of the 
will filed in this case is correct. 

The next question is, what are the rights of the contending parties under 
the 8th clause with reference to the taluks in suit. The gift in the first place 
is to the three brothers, including the plaintiff, and to their succeeding genera- 
tion m the male line. There is this further condition that, should .any of the 
brothers die vrithout leaving a male child, then his share shall devolve on his 
surviving brother or brothers and their male descendants. 

[ 427 ] We are of opinion that the condition imposed upon the gift, that its 
subject-matter should devolve on male descendants only, is invalid. In Jotcndro 
Mchim Tagore v. Ganendro Mohun Tagore (9 B. L. B., 377, at pp. 394, 395 and 
396) the Judicial Committee observe : — “ It follows directly from this, that a 
private individual, who attempts by gifts or will to make property inheritable 
otherwise than the law directs, is assuming to legislate ; and that the gift 
must fail, and the inheritance take place as the law directs.’’ Further on they 
say : — “ If, on the other hand, the gifts were to a man and his heirs to be 
selected from a line other than that specified by law, expressly excluding the 
legal course of inheritance, as for instance, if an estate were granted to a man 
and his eldest nephew, and the eldest nephew of such eldest nephew, and so 
forth for ever, to take as his heirs, to the exclusion of all other heirs, and 
without any of the persons so taking having the power to dispose of the estate 
during his lifetime, here, inasmuch as an inheritance so described is not legal, 
such a gift cannot take effect, except in favour of such persons as could take under 
a gift to the extent to which the gift is consistent with the law. The first taker 
WQuld in this case take for his lifetime, because the giver had at least that 
intention. He could not take more, because the language is inconsistent with 
his having any different inheritance from that which the gift attempts to confer, 
and that estate of inheritance which it confers is void.” 

Applying the principle enunciated in these observations to the terms of 
the will in this c£|ise, it is clear that,' under the bequest, the three brothers, 
including the plaintiff, received the taluks in equal shares for their respective 
lives, and that the course of succession which was subsequently indicated by 
the testator being contrary to Hindu law, the particular estate of inheritance 
which he attempted to create was void. 

Therefore, on the testator’s death, a one-third share of the eight annas of the 
taluks in suit devolved upon the plaintiff, enjoyable by him for his life, and 
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the remaining two-thirds in equal shares devolved upon his two brothers, 
enjoyable by them in equal shares for their respective lives. 

[1283 But then these brothers died, one after the other, without leaving 
any male issue. Kumar Sibessur died first on the 5th Kartick 1276 (October 
1869), leaving him surviving the plaintiff and his elder brother Kumar Jugo- 
dissur. On the happening of such a contingency as this, the will provides that 
the share bequeathed to the deceased was to devolve upon the surviving brothers 
and their male descendants. This latter limitation being contrary to Hindu 
law, is void. But the gift over to the surviving brothers is not invalid accord- 
ing to Hindu Law : see S. M. Soorjeemoney Dosse v. Dmobundoo Mulkck 
(9 Moore’s I. A., 123, at p. 134) and the observations of the Judicial Committee 
upon that case in Tagore v. Tagore (9 B. L. R., 377, see pp. 399, 400). 

For similar reasons, upon the death of Kumar Jugodissur without leaving 
any male issue, his original share {viz, ^) devolved upon the plaintiff. It is 
somewhat doubtful whether, silong with Jugodissur’s original share {viz, ^^), the 
share received by him on the death of Sibessur also did not pass to the plaintiff. 
But having regaid to tho provisions relating to the legacy as a whole, we 
think tliat it was the intention of tho testator that the whole augmented share 
should pass to the plaintiff, who was the sole surviving brother. The language 
used relating to this gift over to the surviving brother or brothers is not incon- 
sistent with this intention. 

We, therefore, come to the conclusion that the whole eight annas share of the 
two taluks, tho subject-matter of this suit, has devolved upon tho plaintiff under 
the provisions of the will of Raja Chundcr Shikhuressur. But we do not agree 
with the lower Court that the plaintiff’ s right thereto is absolute. His intei^est 
will determine with his death, and, upon tlie happening of that event, the disputed 
share of the taluks in question will revert to the legal heir of the testator. 

In modification of the decree of the lower Court, we decree the possession 
of the disputed share of the two taluks, which is the subject-matter of this suit, 
and declare that the plaintiff has therein only a life-interest. We do not inter- 
fere with the [ 429 ] decree of the lower Court as to mesne profits, but, under the 
circumstances of the ense, we think that each jiarty should bear his own costs 
in this as well as in tho lower Court. 


NOTES. 


Decree varied. 


[Affirmed by Privy Council in Tarokessur Roy Shoshi Shikareshwar Roy • (1883) 9 Cal 

952 P, C.] 
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* [6 Cal. 420] 

The 10th September, 1880. 

Present : 

Mr. Justice Morris and Mr. Justice Prinsep. 

In the Matter of the Petition of Nilmoney Sing'*' 

Dmanath Mookhopadhya 
versus 

Nilmoney Singh. 

Probate — Awlicaium for Order revohhuj Probate — Attaching Creditor of Next-of-kin — 
Sttccesaion Act (X of 1865), s. 234, 

A judgmeat-creditorr who has attached property of hi«i debtor, which purports to have 
been inherited by such debtor from his deceased father, may, where the will of such deceased 
is set up and proved at variance to his interests, apply for a revocation of the order granting 
probate of the will so set up. 

Komolhchun Dutt v. Nilrutten Mmidle (I. L. R., 4 Cal., 360) followed. 

The facts of this case material to this report are as follows : — 

One Bamon Dass died some time in January 1875, leaving him surviving 
his widow Bhoyharini Debi, his son Taranath, and several other sons. Nil- 
money Singh, the petitioner, having obtained a decree against Taranath, attached, 
in February 1875, certain lands purporting to be the property of Tara- 
nath inherited from his father. The widow Bhoyharini intervened in these 
attachment-proceedings ; but, on the 11th February of the same year, her claim 
was disallowed. Subsequently, on the 14th March 1876, Bhoyharini, in 
conjunction with her sons other than Taranath, applied for, and on the 24th 
of the same month obtained, an order granting her probate of the alleged will 
of her husband Bamon Dass. The probate itself, however, was not issued till 
the 21st of December following. On the Ist April 1876, Bhoyharini insti- 
tuted a suit against Nilmoney, praying for a declaration of [480] her 
right to the lands attached by Nilmoney under the decree previously obtained 
by him against Taranath. On the 22nd of December 1876, Nilmoney lodged 
an application, under s. 2341 of the Succession Act, in the Court of the District 
Judge, for a revocation of the order of the 24th March granting probate of the 
alleged will of Bamon Dass to the widow Bhoyharini. The District Judge, on 
the hearing of this application, reversed his former order granting probate, and 
also subsequently dismissed the regular suit instituted by Bhoyharini against 
Nilmoney. The widow appealed in both cases to the High Court. By its 
judgment, dated the 8th May 1878, the High Court (Markby and Prinsbp, JJ.) 
set aside the order made by the District Judge, reversing his previous order 

* Appeal from Original Decree, Nos. 108 and 109 of 1879, against the decree of L. R. 
Tottenham, Esq., Officiating Judge of Nuddea, dated the 24th March 1879. 

Revocation or annul- 
ment for just cause, of J [Sec. 234 : — The grant of probate or letters of administration 
grant of probate or admi- may be revoked or annulled for just cause, 
nifltration. 

Explanation. — Just cause is — 1st, that the proceedings to obtain the grant were defec- 
tive in substance ; 2nd that the grant was obtained fraudulently 
“Just cause. “ by making a false suggestion, or by concealing from the Court 

something material to the case ; 3rd. that the grant was obtained 
by means of an untrue allegation of a fact essential in point of law to justify the grant, 
though such allegation was made in ignorance or inadvertently ; 4th', that the grant has 
become useless and inoperative through circumstances.] 
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granting probate to the widow, on the ground of inadequate seHice of notice on 
all the parties interested under the will, and remanded the matter to the Court 
below in order that it might be again adjudicated upon after an opportunity 
had been afforded the petitioner to remedy this material defect. The High 
Court also reversed the order made in the regular suit instituted by the widow 
against Nilmoney, and remanded it to the Court below for rehearing. Under 
these orders of remand the Court below retried both oases, but substantially 
adhered to its former judgments, revoking the former grant of probate and 
dismissing the suit of Bhoyharini. 

The widow again appealed in both cases to the High Court. 

Baboo Sreenath Doss, Baboo Mohiny Mohun Boy, Baboo Bashbehary 
Ghose, Baboo Kashee Kant Sen, and Baboo Grish Chnnder Chowdhry for the 
Appellant. 

Baboo Ambica Churn Bose and Baboo Bhaivani Churn Dutt for the 
Respondent. 

The Judgment of the Court (Morris and Prinsep, JJ.), so far as is 
material for the purposes of this report, was delivered by 

Morris, J. (who, after stating the facts, proceeded as follows) : — 
The first question that arises is, whether Nilmoney Singh, as creditor 
of Taranath, has any lociis standi / Whether he has [Ml] such an 
interest in the estate of the deceased Bamon Dass as gives him a right 
to apply for revocation of the probate granted of his will ? In support of 
the proposition that he cannot apply for the revocation of probate, several 
authorities have been cited. In In the matter of Mee Tsee (15 W. R., 351), 
Mr. Justice Normak, delivering the judgment of the Court, says : “ We have no 
doubt of the soundness of the proposition that a person who is not next-of-kin, 
and who has no interest in the estate of a testator, has no right to oppose the 
grant of the probate or dispute the validity of the will. In England it has 
been held, that even a creditor cannot controvert the validity of a will, because 
it is a matter of indifference whether he should receive his debt from the 
executor or from an administrator.'* Then the case of Baij Nath Shahaz v. 
Desputty Singh (I. L. R , 2 Cal., 208 ; S.C., 25 W. R., 489) is quoted to 
show that the learned Judges there considered that, in this country also, 
the creditors of next-of-kin to the deceased are not entitled to have 
citations served upon them under s. 250''' Act X of 1865, calling upon 
them to come and see the proceedings before the grant of probate or 
letters of administration.” But this case came subsequently under the consi- 
deration of another Bench of this Court, of whom a member of the present 
Bench was one, in connection with the case of KomoUochun Dutt v. Nzlruttun 
Mundle (T. L. R., 4 Cal., 360); and Mr. Justice Markby, in giving the judgment 
of the Court, made the following observations : " If we thought that the 
decision in Bais Nath Shahai v. Desputty Singh (I. L. L., 2 Calc., 208 ; S.C., 25 

* [Sec. 250 : — In all cases it shall be lawful for the District Judge, if he shall think proper, 
to examine the petitioner in person, upon oath or solemn 
District Judge may gamine affirmation, and also to require further evidence of the due exe- 
petitioncr m person and cution of the Will, * or the right of the petitioner to the 
require further evidence, letters of adminisrtation, as the case may be, and to issue 
and issue citations to citations calling upon all persons claiming to have any interest 
inspect the proceedings, in the estate of the deceased to come and see the proceedings 
before the grant of probate or letters of administration. The 
citation shall be fixed up in some conspicuous part of the Court- 
Publication of citation house, and also in the Office of the Collector of the District, and 
otherwise published or made known in such manner as the Judge 
issuing the same may direct.] 
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W. B., 489) went as far as to hold that a purchaser or an attaching creditor 
could not apply for revocation of a probate, we should, as at present advised, 
refer the point to be settled by a full Bench, because we should disagree from 
such ruling.’* We entirely concur in the opinion here expressed and considered, 
that it is applicable to, and meets the circumstances of, the present case. There 
is no question that Nilmoney Singh, immediately after the death of Bamon 
Dass, and before probate of his alleged will had been taken out, [ 432 ] attached 
the property, which is the subject of the suit of Bhoyharini, as the property of 
his judgment-debtor Taranath, to which he had succeeded on the death of his 
father. Owing to the devolution of the property of Bamon Dass by natural 
succession to Taranath, Nilmoney Singh has such an interest in the property 
of the deceased as entitles him to dispute the genuineness of a will which 
purports to divert the succession from Taranath to another. Under s. 234 of 
Act X of 1866, the grant of probate or letters of administration may be revoked 
or annulled for just-oause ; and according to tlhts, (c) at the foot of that 
section, such a just cause would be when the will, of whicli probate was 
obtained, was forged. Part XXXI, which succeeds s. 234, relates to the practice 
in granting and revoking probates and letters of administration. Under 
s. 250 of that chapter, the Judge, when a will is brought before him for probate, 
may issue citations calling upon all persons claiming to have any interest in the 
estate of the deceased to come and see the proceedings before the grant of probate, 
&c. The words are general, and as Nilmoney Singh has, unquestionably, for the 
reasons above given, an interest in the estate of Bamon Dass, we see no sufficient 
cause under the Act why he should not be allowed to enter a caveat and oppose 
the application for probate by Bhoyharini and the other members of the family 
interested under the will. If he has the right to enter a caveat regarding the 
grant of a probate, he can, on similar grounds, apply for revocation of a probate 
improperly granted. To rule otherwise would, it seems to us, work great 
injustice and shut out Nilmoney Singh from all remedy. As pointed out by 
Mr. Justice Markby, in the case of Kotnollochim Duit v. Nilrutt tin Mundk 
(I. L. R., 4 Calc., 360) already referred to, “ it would lead to the greatest 
confusion if the validity of a will could be questioned in a civil suit after the 
grant of probate. There might be any number of conflicting decisions as to 
the validity of the will. The grant must be contested by a suit in the Court 
out of which the grant issued, and it must be contested before the Court sitting 
as a Court of probate, and not in the exercise of its ordinary civil jurisdiction.” 
We* therefore, [ 433 ] decide this first point in favour of Nilmoney Singh, and 
proceed now to deal with the evidence bearing upon the genuineness or other- 
wise of the alleged will of Bamon Dass. 


I would, therefore, set aside the order of the lower Court, and dismiss the 
application of the Raja petitioner for revocation of the w^ll of Bamon Dass, and 
decree the suit of the plaintiff Bhoyharini with costs in both Courts."*" 

Appeal allotved. 


NOTES. 


iWlu) is entitled to opjtose tlie grant of Probate — ^ 

Succession Act Secs. 234 and 242. Probate and Administration Act s. 60f 
Mortgagee of the heir of the deceased has an interest in the estate of the deceased entitl- 
ing him tooppose the grant of probate to a will set up by the widow of deceased : In the matter 
of the position of Bhobosoondri Debt (1880) 6 Cal. 4G0. See also the judgment creditor of the 


Sec In the matter of the Petition of Bhdboswtduree Dabee^ post„ p. 6 Gal 4G0. 
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next-of-kin of the deceased attaching the property as belonging to his debt& has a right to file 
a caveat . — Ibid. Suboinongala Dost v. Skoahi Bhoshan Biswda (188i) 10 Gal. 418. He can 
oppose the will under s, 69 of the Probate and Adminstiation Act : — (1901) 28 Cal. 441,] 

[6 Oal. 133] 

The 15th September, 1880. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and 
Mr. Justice Mitter. 


Jugtanund Misser Plaintiff 

versus 

Nerghan Singh and another Defendants.'^ 


Evidence Act (I of 1872), s. 92, prov. 3 — Pa7ol Evidence in addition to condition in Kistibnndi 

Part Perfoimance of portion of obligation in Kistibnndi. 

Per Garth, C. J. — Where, at the time of the execution of a written contract, it is orally 
agreed between the parties thac the written agreement shall not be of any force until some 
condition precedent has been performed, the rule that parol evidence of such oral agreement 
is admissible to show that the condition has not been performed, and consequently that 
the contract has not become binding, cannot apply to a case where the written agreement 
had not only become binding, but had actually been performed as to a large portion of its 
obligations. 

The true meaning of the words ‘‘any obligation*’ in the 3rd proviso to s. 92 of Act I of 
1872t is any obligation whatever under the contract, and not some particular obligation which 
the contract may contain. 

One Ram Monorath sold certain properties to Nerghan Singh and 
another (defendants), and desired them to pay parts of the purchase- money to 
one Jugtanund Misser (the plaintiff), to be applied to the discharge of certain 
debts charged on the properties. The defendants paid part of the purchase- 
money in cash ter the plaintiff, and for the remainder executed a kistibundi in 
his favour, and gave as security a mortgage on certain immove- [ 484 ] able 
property belonging to them. The kistibundi contained stipulations that the 
property which was purchased bv the defendants should be at once placed in 
their hands, ^ (and they in accordance with such stipulation entered into posses- 
sion), and further that the remainder of the purchase- money was to be paid in 
certain instalments, on failure of any one of which, the whole sum remaining 
due should become payable. The instalments not being paid, the plaintiff 
brought the present suit to recover the w^hole sum remaining due. 

The defendants contended, that it had been verbally agreed between the 
parties at the time when the kistibundi was executed, that the obligation to pay 
these instalments was not to be put in force until the plaintiff had paid to one 
Gobindhur Singh a debt which had been charged upon the property conveyed, 
and that, at the time the suit was brought, this debt had not been satisfied. 

• Appeal from A^ipellate Decree, No. 636 of 1879, against the decree of E, Grey, Esq., 
Judge of Gya, dated the 30th December 1878, reversing the decree of Baboo Matadin, 
Officiating Subordinate Judge of that district, dated the 28th August 1877. 

* * » • 

t [Sec. 92 ; — q. v. sitpra I. L. B,, 6 Cal. p. 329 

Proviso (3) — The existence of any separate ora.1 agreement constituting a condition 
precedent to the attaching of any obligation under any such contract, grant or, disposition 
of property, may be proved. • » • •] 
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The Subordinate Judge, on the 28th August 1877, held, that parol evidence 
could not be thus admitted to add a very important condition to the kistibundi, 
and decreed the suit with interest in favour of the plaintiff. 

On the 29th September 1877, a decree was obtained against the plaintiff 
for the money due to Gobindhur Singh. 

The defendants appealed to the District Judge, who decided that parol 
evidence of the oral agreement was admissible under proviso 3 of s. 92"°' of Act 
I of 1872, inasmuch as that agreement constituted a condition precedent to the 
attaching of the obligation upon which the suit was brought. He therefore 
remanded the case in order that evidence of the parol agreement should be 
taken, and on the case coming up again before him, on the strength of the 
evidence received, decided the case in favour of the defendants. 

The plaintiff appealed to the High Court. 

Mr. i?. JEJ. Twidale and Baboo Jttggesh Chundcr Dey for the Appellant. 

Baboo Mohesh Chundcr Chowdhry and Moonshee Mahomed Yussoof for 
the Bespondents. 

. [i86] The Judgment of the Court (Garth, C. J., and Mitter, J.) was 
delivered by 

' Garth, C. J. (who, after setting out the facts as above, continued) : — I 
think that the District Judge was wrong in admitting the parol evidence ; he 
appears to have admitted it under proviso 3 to s. 92 of the Evidence Act ; but 
that proviso in my opinion does not apply to a case of this kind. 

I think that the District Judge has taken a wrong view of proviso 3. That 
proviso, as it seems to me, is Intended to introduce into the law of evidence the 
rule which is well established and understood in England, and treated of in 
s. 1038 of Mr. Taylor’s book on Evidence. That rule is, that when, at the 
time of a written contract being entered into, it is orally agreed between the 
parties that the written agreement shall not be of any force or validity until 
some condition precedent has been performed, parol evidence of such oral agree- 
ment is admissible to show that the condition has not been performed, and 
consequently that the written contract has not become binding. 

This will be found exemplified and explained in the following cases : — 
Davis V. Jones (17 C. B., 625), Bell v. Lord Ingestre (12 Q. B., 317), Pym v. 
Campbell (6 E. and B., 370) and Annagurabala Chetti v. Knstnasami Nayak- 
kan (1 Mad. H. C. Bep., 457). 

These cases show that, until the condition is performed, there is in fact no 
written agreement at all. 

But this rule could never ai)ply to a case where the written agreement 
had not only become binding, but had actually been performed as to a large 
portion of its obligations. 

To admit parol evidence to show that some particular stipulation could not 
be enforced, would be to introduce the mischief which s. 92 was intended to 
prevent ; and it seems clear to me that the true meaning of the words any 
obligation *’ in proviso 3 is any obligation whatever under the contract, and 
not, as is contended by the defendants, some particular obligation which the 
contract may contain. 
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[ 186 ] I think, therefore, that the parol evidence was inadmissible, and 
that, as the defence entirely rests upon it, the plaintiff is entitled to a decree. 

The plaintiff will be entitled to his costs in both Courts. 

Mitter, J.— I concur in this decision. I do not think it necessary to 
decide the question whether the defendants are entitled to prove the parol 
agreement upon which they rely ; because, assuming that they were so entitled, 
it was shown in the course of the argument that the plaintiff has discharged the 
obligation imposed upon him by that agreement. 

Appeal allowed. 


NOTES. 

[ADMISSIBILITY OF EVIDENCE WITH REFERENCE TO CONDITION PRECEDENT-- 


Followed in Bam Jibun Serow)y \ . Oglion Nath Ouitterjec, (1897) 25 Cd.1. 40 where it was held 
that oral evidence could not be let in to show that the payee under a promissory note agreed 
not to enforce the payment of money till the maker received money in laud acquisition 
proceedings. Referred to in Tiruvenyada v. Bangasnmt (1888) 7 Mad 19 where it w*»s held that 
oriil agreement to give indcmnit> by the guardian as condition precedent for payment of money 
by the mortgagee under a mortgage executed on behalf of the minor, could be heard.] 


[6 Cal. 436] 

The 16 th September, 1680 . 

Present : 

Mr. Justice Tottenham and Mr. Justice Maclean. 

Mozhuruddin Defendant 

versus 

Gobind Chunder Nundi PLAINTIFF. " 

Landlofd and Tenant — Foifetiutv of holding — Denial by a Tenant ofhia 
LandUrrd^b Title. 

A. a ryot with rights of occupanev, in a rent^suit brought against him by P, the pur- 
chaser of an atma] mehal, denied the existence of the relationship of landlord and tenant 
between himself and B, on the ground that the lands occupied by him were not included on 
the atma viehal purchased hv B, B's rent-suit having been dismissed for failure of evidence 
on this point, B afterwards brought a regular suit to evict A, and for mesne profits. Held, 
that A, by denying the title of B, in the rent-suit, thereby forfeited his rights of occupancy, 
and became liable to eviction. 

This was a suit instituted by the plaintiff Gobind Chunder Nundi to evict 
the defendant Sheikh Mozhuruddin, a ryot with rights of occupancy, from 
certain lands comprised within the boundaries of the ai7?ia mehal Pilshua, the 
purchased property [437] of the plaintiff, and for a declaration that the occu- 
pancy rights of the defendant were forfeited, on the ground that, in a rent- 
suit which had been previously instituted by the plaintiff against the defendant, 
the defendant had falsely denied the title of the plaintiff*. The plaintiff also 
claimed mesne profits. 

• Appeal from Appellate Decree, No. 1829 of 1879, against the decree of C. D. Field, Esq., 
Judge of East Burdwan, dated the 6th May 1879, modifying the decree of Baboo Janokinath 
Mookerjee, Munsifi of Gutwa, dated the Slst January 1879. 

t Aima.—Land granted by the Mogul Government, either rent-free or subject to a 
small quit-rent, to learned or religious persons of the Mahomedan faith, or for religious and 
charitable uses in relaticn to Mahomedanism. Such tenures were recognised by the British 
Government as hereditary and transferable. — Wilson's Glossary, 
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It appeared that the plaintiff was the purchaser of the aima mehal Pilshua, 
at an auction-sale for arrears of Government revenue, and had obtained formal, 
but not actual, possession in June 1875. It was proved that the lands in dis- 
pute were included in the plaintiff's purchase ; that the defendant had been in 
occupation of them as a ryot with rights of occupancy for a period of more than 
thirty years, and had paid rent to the former proprietor of the aima mehal, but 
had not, since the plaintiff’s purchase, paid any rent to him. It was also proved 
that, in 1877, the plaintiff had sued the defendant for rent in respect of these 
lands ; that in such suit the defendant bad denied the plaintiff’s title alleging 
that the lands occupied by him were not included in the plaintiff's mehal, and 
that, in consequence of such denial, the suit was dismissed. 

Upon these facts the Court of first instance held that the plaintiff was 
entitled to a decree for mesne profits for a period of three years, but not to 
evict the defendant, as the denial of the plaintiff's title by the defendant in the 
former suit might have been occasioned by mistake on his part. 

IVom this decision the plaintiff appealed to the Judge of East Burdwan, 
who, on the 6th May, gave the following judgment : — “ I think there can be no 
doubt that the defendant being well aware of the plaintiff’s title, denied it in 
the rent-suit. Now, a tenant who denies his landlord’s title, and sets up an 
adverse title, is liable to be evicted. The Munsif says that * this might be that 
he considered the lands arelakheraj and not the at9na sold to the plaintiff,' and 
it 'is argued before me that the defendant was misled by the former proprietor 
of the aima, who also held lakheraj lands. Now, if this had been pleaded and 
proved, if it had been shown that the defendant, having made reasonable 
enquiries, was misled by the former aimadar, the Court might perhaps take this 
plea into consi- [ 488 ] deration. But I do not find that any such plea was set 
up before the Munsif, and indeed no one appears to have thought of it until the 
Munsif suggested, without evidence, that this was so. I think, therefore, that 
the plaintiff is entitled to evict the defendant." 

From this decision the defendant appealed to the High Court. 

Mr, O, Gregory and Baboo Omanath Bose for the Appellant. 

Baboo Bam Chand MtUer for the Eespondent. 

Mr. G, Gregory (Baboo Omanath Bose with him) for the Appellant. — There 
have been oases in this country in which it was held that a ryot, who denies 
his landlord’s title, forfeits his tenure ; but those decisions seem to have follow- 
ed English cases. In England a tenant forfeits his tenure because that is the 
common law of England, but the whole of the law of landlord and tenant in 
this country is comprised in Beng. Act Ylll of 1869, and as the Legislature have 
not thought it proper to insert the provision in that law, the Courts are not 
competent to import into it a penal provision of that nature. In the previous 
oases here, it seems to have been assumed that the law here allows a forfeiture. 
In Mahomed Bastroollah Bhoonia v. Ahmed Ali (22 W. R., 448^ Mr. Justice 
Dwarkanath Mitter says : “It seems to me that it is by no means a settled 
point of law in this country that the denial by the tenant of the landlord’s 
title works a forfeiture of the tenancy.’' In Sutyabhama D^ssee v. Ktrshna 
Chunder Ghatterjee {Ante, p. 56), your Lordship, Mr.. Justice Maclean, took 
precisely the . view I am now contending for, but the decision was, on appeal 
under the Letters Patent, reversed. But the second decree turned on entirely 
different grounds, which do not exist in this case. I submit it is ultra vires of 
the Courts to establish a penal law of this nature without legii^lative authority. 
A reference to a Full Bench would, I submit, be a proper order to make in this 
case in order that the question may be raised and decided. Even in some of 
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the oases decided here, it is said that the Courts, both here and in England, 
“ always lean strongly against [ 489 ] a forfeiture:*’ SreemtUty Ahullya Dabia v, 
Bhyrub Chunder Pattro (25 W. B., 146). 

Baboo Bam Chum Mitter for the Bespondent was not called upon. 

The Judgment of the Court (Tottenham and Maclean, JJ.) was 
delivered by 

Tottenham, J. — The point pressed upon us by the learned counsel for the 
appellant is, that there is nothing in the law of this country warranting 
forfeiture of his holding as the penalty of denial by a ryot of his landlord's 
title. 

The lower Appellate Court has decreed the defendant's (appellant's) 
eviction for denying the plaintiff's title, though well aware of it. 

Theie are numerous reported cases in which this Court has affirmed similar 
decrees passed under the same circumstances, and there being no contrary 
ruling, we think that we are bound to follow these decisions, notwithstanding 
that the learned counsel has contended that the point was never really raised 
and decided in these cases, but that it was assumed that denial of the land- 
lord's title rendered the tenant liable to be evicted. We are not at present 
prepared to take the opposite view, and to refer the case to a Pull Bench. We 
may observe that the doctrine of forfeiture is not entirely unknown to the law 
of landlord and tenant in Bengal, for s. 38 of Beng. Act VIII of 1869 distinctly 
provides for it in the event of the Collector being unable, from the non-attendance 
of persons holding tenures and under-tenures, to ascertain them at the measure- 
ment of any lands under that section. 

In the present case, we think we are supported by authority, and dismiss 
the appeal with costs. 

Appeal dismissed. 


[«0] APPELLATE CBIMINAL. 

The 29th September, 1880. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Maclean. 

In the Matter of the Petition of Kasi Chunder Mozumdar. 

Juggut Chunder Mozumdar 
versus 

Kasi Chunder Mozumdar."' 

Sanctimi to Proseciitim for giviixg False Evidence — Crvniinal Procedure Code ( Act X of 
1872), sA68 — Jurisdiction to give Sanction — Case settled ivitJiout Evidence ^Duties of Judge — 
Prosecution for False Evidence on verified Petition, wlven such verification is unnecessary. 

The Courts that have jurisdiction to grant a sanction to proceedings under s, 4G8 of Act 
X of 1872, are the Court before which the offence was alleged to have been committed, and 
the Courts to which such Court is subordinate. 

•Criminal Motion, No. 214 of 1880, against the order of C. D. C. Winter, Esq., 
Officiating District Judge of Pabna, dated the 22nd July 1880. 
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Per Garth, C. J. — ^Where a case is settled without evidfence being gone into, the Court 
in which the suit was brought, even if it hav^j power to sanction criminal proceedings against 
any of the parties to such suit under s. 468* of Act X of 1872, is guilty of great impropriety 
and indiscretion in so doing, inasmuch as it can have had no opportunity of judging of 
the bond fides of the claim or defence. 

Senible, — A. petition presented under Reg, XVTI of 1806 not requiring verification, can- 
not, from the fact of its being verified unnecessarily, be made the subject of a prosecution for 
giving false evidence. 

This was an application to set aside an order of the District Judge of Pubna, 
sanctioning a prosecution under the following circumstances : 

On the 17th July 1868, one Juggut Chunder Mozumdar executed amort- 
gage of certain property in Rajshahye in favor of one Kasi Chunder Mozumdar, 
securing a certain sum of money with interest. On the 28th October 1878, 
the mortgagee presented, under Reg. XVII of 1806, a verified petition to the 
Court of Rajshahye for the foreclosure of the mortgage. Subsequently to the 
date of the petition this Rajshahye district was divided, and the land, the subject 
of the mortgage, was taken to form part of the District of Pubna On the 15th 
December 1879, the mortgagor presented a counter-petition to the Court of 
Rajshahye, in which he stated that the mortgage-money had been paid in 
full (in support of which statement a registered receipt was filed, which 
[ 441 ] on the face of it purported to show that the repayment had been made 
in 1869), and prayed that tlie property might be declared free from the mort- 
gage charge. The mortgagee opposed that petition, and contended, that the* 
money had, m point of fact, never been repaid, although it had been agreed 
and intended that it should be. On the 24th February 1880, the mortgagee 
presented another petition in the suit, stating that matters had been amicablv 
settled, and praying that the petition in the foreclosure suit should bo struck 
off the file A decree by consent was accordingly drawm up and filed in 
accordance with the prayer of the petition. 

In July 1880, the mortgagor applied to the District Judge of Pubna for 
leave to prosecute Kasi Chunder Mozumdar (the mortgagee), under s. 193 
of the Penal Code, for the statements made in the petition dated the 28th 
October 1878 ; and the District Judge, reviewing the proceedings which had 
taken place in the Rajshahye Court, and having regard to the registered 
receipt, gave his sanction to the criminal prosecution 

Kasi Chunder Mozumdar then applied to the High Cou"t to set aside the 
order of the District Judge, and obtained a rule calling on the other side to- 
show cause why the order should not bo set aside. 

Mr. M. M. GJiose and Baboo Kali Churn Bannerjee in support of the rule. 
— The Judge of Pubna had no jurisdiction to make the order, the false evidence 
(if any) was given in the jurisdiction of the Judge of Rajshahye , but assuming 
the order to be legal, the Judge had no sufficient evidence before him to justify 
the order. And further, inasmuch as the petition filed in October 1878 did 


• [Sec. 468 — A complaint of an offence against public justice, described in section one 
hundred and ninety -three, one hundred and ninctj-four, one 
Prosecution foe certain hundred and ninety -five, one hundred and nmety-six, one 
offences against public hundred and ninety-nine, two hundred, two hundred and five, 
j’ustico. two hundred and six, two hundred and seven, two hundred and 

eight, two hundred and nine, two hundred and ten, two hundred 
and eleven, or two hundred and twenty -eight of the Indian Penal Code, when such offence 
is committed before or against a Civil or Criminal Court, shall not be entertained in the 
Criminal Courts, except with the sanotiou of the Court before or against which the offence 
was committed, or of some other Court to which such Court is subordinato.3 


3 CAL.— 40 
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not require to be verified upon affirmation or oath, the gratuitous verification 
could not render the petitioner liable to a conviction for giving false evidence 
under the Penal Gode. 

No one appeared to oppose the rule. 

The Judgment of the Court (Garm’H and Maclean, JJ.) was delivered by 

Garth, C. J. (who, after stating the facts, continued) : — The first ground 
upon which it is contended that the order is bad [442j is, that the Judge of 
the Pubna Court had no jurisdiction to make it. 

Upon this ground alone it appears to me that the order is clearly illegal. 
The offence of which Kasi is said to have been guilty is that of giving false 
evidence in a judicial proceeding under s. 193 of the Penal Code, and he is 
said to have given this false evidence in the 4th paragraph of the petition 
which he filed in the District Court of Rajshahye in 1878. If this was an 
offence at all, it seems clear to me that the Court before which it was com- 
mitted was the District Court of Rajshahye, and that, consequently, the only 
Court which could give sanction to any criminal proceeding under s. 468 of 
the Criminal Procedure Code was either the Judge of the District Court of 
Rajshahye, or some Court to which the Rajshahye Court was subordinate. 
The offence was certainly not committed before or against the District Court 
of Pubna, which was not in existence at the time when the alleged offence 
was committed. 

The District Judge of Pubna appears to be under the impression 
that, because the land, which was the subject of the mortgage, has since 
been transferred to the jurisdiction of Pubna, the offence with which Kasi is 
charged must also be considered as having been committed before the District 
Court of Pubna. But this is clearly a mistake. The question is not within 
what jurisdiction the mortgaged property is now situate, but before what 
Court the offence was committed ; and there is no doubt that the offence (if 
any) was committed before the District Court of Rajshahye. I think, there- 
fore, that, upon this ground alone, the sanction given by the Judge of Pubna 
is illegal. 

But it was further contended by Mr. Ghose that, even assuming the Judge 
to have had jurisdiction, he had no evidence or materials before him which 
would legally justify his making the order. It is not necessary for our present 
purpose to decide this further question ; but as it is possible that another 
application of a similar nature may be made to the Rajshahye Court, I think 
it right, as the question has been raised, to express my views upon it. 

In the case of Barkatullah Khan Y.Ileimic (I. L. R., 1 All., 17) it was held 
by [448] a Full Bench at Allahabad, that when the Court in which the evi- 
dence in a case has been given has, under s. 468 of the Criminal Procedure 
Code, sanctioned criminal proceedings, no superior Court has any right to 
question the propriety of that sanction. And in the case of In the viatter of 
the Petition of Barn Prasad Hazara ( B. L. R., Sup. Vol.. 426 ; s. C.. 6 W. R. 
Mis. RuL, 24) it was held by a Full Bench of this Court that where, in the 
course of a suit, ^ a Civil Court commits a party for trial or sanctions criminal 
proceedings against him on a charge of perjury or forgery, the High Court 
cannot, as a Court of revision, reverse such sanction or order upon the ground 
that it was not warranted by the facts. 

There are also other cases to the same effect. But I do not understand 
any of these cases to go so far as to decide, that when a Court before which a case 
is pending sanctions criminal proceedings against one of the parties to that 
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suit, before any evidenoe in the ease has been given, and without any materials 
before it upon which it could properly exercise a discretion, the sanction cannot 
be set aside. 

It seems to me that the reason of the rule laid down in s. 468 consists in 
this, that suitors in a Court of Justice ought to be allowed the fullest liberty 
of speech and action in support of their respective contentions, and so long 
as they use that liberty in good faith and honestly, they ought not to be sub- 
jected to malicious prosecutions. 

The Court which has the best means of forming an opinion upon the bona 
fidcs of the parties and the truthfulness of the witnesses, is the Judge who 
hears the evidence, and therefore, upon that Court or upon some superior 
Court which has the power of looking into the proceedings, the law imposes 
the duty of sanctioning or refusing to sanction criminal proceedings against 
the parties or their witnesses. 

But if a case is settled without any evidence being gone into, it seems to 
me that the Court in which the suit was brought has no opportunity of judging 
of the bona fides of the claim or defence, and if it has any power ab all under 
such circumstances, which 1 very much doubt, to give its sanction to criminal 
proceedings against either party, I think it would be guilty of a great 

impropriety and indiscretion in so doing. In tins particular case no evidence 
jvas gone into. The proceedings taken by the mortgagee in 1878 were instituted 
under Eeg. XVII of 1806, which does not make it necessary that his petition 
should even be verified in the ordinar^’^ way. The suit was subsequently com- 
promised by consent, each party paying his own costs , and it seems to me that 
as no evidence was given on either side, it was quite impossible for them to 
form anything like a correct judgment as to whether the mortgage-money had or 
had not been paid when the proceedings were instituted in 1878. 

Then there was another point taken by Mr. Ghose, which I think, upon 
consideration, is entitled to some weight. 

The petition presented by the mortgagee in 1876 did not require (as we 
have already seen) to be verified upon oath or affirmation. The petitioner was, 
therefore, not bound so to verify it, although in point of fact he did so ; and 
Mr. Ghose’s contention is, that unless the petitioner was legally bound to verify 
the petition, his verifying it gratuitously would not render him liable to convic- 
tion for giving false evidence or making a false claim , see ss. Idl"^ and 1931 of 
the Indian Penal Code. 

• [See. 191 — Whoever being legally bound by an oath, or by any express provision of law 
to state the truth, or bemg bound by law to make a declaration 
Giving false evidence, upon any subject, inaket. any statement which is false, and 
which he either knows or believes to be false, or does not believe 
to be true is said to give false evidence. 

JKxpla'iiatiofi 1, — A statement is within the meaning of this section, whether it is made 
verbally or otherwise. 

Exjdanatton 2. — A false statement as to the belief of the person attesting is within the 
meaning of this section, and a person may ho guilty of giving false evidence by stating that 
he believes a thing which he does not believe, as well as by stating that he knows a thing 
which he does not know.] 

t[Sec. 193. — Whoever intentionally gives false evidence in any stage of a judicial proceeding, 
^ or fabricates false evidence for the purpose of being used in any 

Punishment for false stage of a judicial proceeding, shall be puqished with imprison- 
evidence. ment of either description for a term which^may extend to seven 

years, and shall also be liable to fine, and whoever intention^Jy 
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An oath voluntarily^ taken in a proceeding where an oath is not necessary^ 
would not, by the English law, support an indictment for perjury, and I should! 
doubt whether, under the Penal Code, a statement upon oath, when the oath 
is not necessary, would come within the provisions of s. 191. But it is not 
necessary for our present purpose to decide that question. 

The order of the District Judge, which sanctions the criminal proceedings, 
will be set aside on the first ground. 

Maclean, J. — I concur in setting aside the proceedings on the ground that 
the Court of the Judge of Pubna and Bogra was not the Court before wJiich the 
alleged offence was committed. 

Order set astde^ 


NOTES. 

[Criminal Procedure Code s 468 (1872). s 195 and 47G (1882) (1898) 

Followed m (1882) 6. Mad 29. But the ruling m this case was explained iii (1892) 19' 
Cal. 345 where it was held that the court can take fresh evidence in order to giant sanction 
though the case had been settled without tht court giving into evidence. Again in (1897) 
20 Mad 339 it was held that the Court could go beyond the record in the case and could take 
additional evidence to give sanction pointing out the changes in the language in sections 
195 and 47G of the Criminal Pioceduro Code of 1882 and of s 4G8 of 1872 


[445] The 9th November, 1880. 

Present . 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Maclean. 


In the matter of the petition of Chandrakanta De. 


Venal Code (Act XI jV of s. — Injunction in Civil Suit — Disobedience of Ordet . 

Section 188 of the Penal Code applies to orders made by public functionaiies for public 
purposes, and not to an order made in a civil suit between party and party . 

The proper remedy for disobedience of an order of injunction passed by a Civil Court, 
IS committal for contempt 

This case was sent up to the High Couit by the Sessions Judge of Mymensing 
for an expression of opinion on an order passed by the Magistrate of Mymensing 


gives or fabricates false evidence in any other case, shall be punished with iinjjrisoiimcnt of 
either description foi a term which may extend to three years and shall also be liable to fine. 

Erplanaiion. 1 — A trial before a Couit Martial or before a ^Military Court oi Request 
is a judicial proceeding 

Explanation ^ — An investigation directed by law preliminaiy to a proceeding before a 
Court of J ustice is a stage of a judicial pioccdiiig, though that investigation may not take 
place before a Court of Justice 

Erpiflfnafirwi 5. —An investigation directed by a Court of justice according to law, and 
conducted under the auUiority of a Court of Justice, is a stage of a judicial proceeding, 
though that investigation may not take place before a Court of Justice ] 

Grim inai Reference, No 182 of 1880, fioin the order made by T M. Kirkwood Esa. 
Judge of Myrnensing, dated the 2nd Octi^ber 1880. ’ 


m 
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on 29th April 1880, dismissing a complaint against Girijakanta Lahory and 
others for an alleged offence under s. 188**' of the Penal Code. 

The circumstances which led to the order were as follows : — 

On the 2lst August 1879 the District Judge of Mymensing, on regular appeal, 
passed a decree, directing “ Girijakanta Lahory, the appellant, to retrain from 
excluding, as joint sharer, one Tarinikanta Lahory, from any portion of a tank 
(the subject of litigation between the parties), and both parties from taking or 
giving any person exclusive possession of any portion thereof without the 
consent of the other of them, 

On the same date the District Judge passed another decree “ directing 
Girijakanta Lahory to refrain from excluding Tarinikanta from possession of 
two plots as a joint sharer, and both parties from taking or giving to any other 
persons exclusive possession of either of the plots without tlie consent of the 
other of them. ” -Subsequently to the passing of these decrees, Tarinikanta 
Lahory presented a petition to the District Judge, stating that Girijakanta 
Lahory had disobeyed the injunction, and had erected a hut on the land con- 
tiguous to the tank, asking for permission to prosecute Girijakanta under s 188 
of the Penal Code. 

[446] This was gi-aiited , and on the case coming up liefore the Magistrate 
on the 29th April 1880, he, without taking evidence as to the fact of the 
building of the hut, found that the order of injunction passed hy the District 
Judge had not been promulgated, and cxjiressed a doubt as to whether an 
order bv a Civil Court was an order of a nature contemplated by s. 188 of the 
Penal Code, and therefore acquitted the accused under s. 211 1 of the Code of 
Criminal Procedure. The Re.ssions Judge disagreed with the view taken by 
the Magistrate, and referred the following jioints to the High Court for opinion * — 

(i) Whether the Magistrate was right in holding that s. 188 of the Penal 
Code does not apply to disobedience of an ordor promulgated bv a Civil Court? 

(li) Whether the Magistrate was right in holding that the order had not 
been adequately promulgated ? 

No one appeared for either party 

’^[Sec. 188 . — Whoever knowing that, by an order promulgated by a public servant 
lawfully empowered to promulgate such order, he is directed to 
Disobedience to airorder abstain from a certain act, or to take certain order with certain 
duly promulgated h> a property in his i)ossession or under his management, disobeys 
public servant. such direction, shall, if such disobedience causes or tends to 

cause obstruction, annoyance or injury, or risk of obstruction, 
annoyance or injury to any person lawfully employed, be punished with simple imprisonment 
ior a term which may extend to one month, or witli fine which may extend to two hundred 
Rupees or with both; and if such disobedience causes or tends to cause danger to human life, 
health or safety, or causes or tends to cause a not or affiay, sliall be punished with imprison- 
ment of either description for a term which may extend to six months, or with fine which 
may extend to one thousand Rupees, or with both. 

Explanation : — It is not necessarv that the offendof should intend to produce harm, or 
contemplate his disobedience as likely to produce harm. It is sufficient that he knows of the 
order which he disobeys, and that his disobedience produces, or is likely to produce, harm.] 

t[Sec 211 : — If the Magistrate, in any ease tried under this 

Acquittal. chapter, finds the accused person not guilty, he shall record a 

judgment of acquittal. 

If the accused person is convicted, the Magistrate shall pass sentence upon him accord- 
ing to law. When the personal attendance of the accused person 

Sentence. during the trial has been dispensed with, the sentence of the 

Magistrate, if the sentence be for fine only, may be pronounced 
in the presence of such accused person’s agent, if he has been permitted to appear by agent ; 
or the accused person may be required to attend to hear such sentence.] 
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opinion of the High Ck>art (Garth. CJ.. and MacIiEah, J.) was 

given by 

Garths C.J. — In our opinion s. 188 applies to orders made by public 
functionaries for public purposesi and not to an order made in a civil suit 
between party and party ; so we think the Magistrate was right in refusing to 
act under the section. 

jlt the defendant in the suit has disobeyed the injunction, the Judge ought, 
on the application of the plaintiff, to have sent him to jail for disobeying the 
Court's order ; that was the proper remedy. 


[M7] APPELLATE CIVIL. 

The 18th November ^ 1880. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Mitter. 


Laljee Sahoo Plaintiff 

versus 

Boghoonundun Lall Sahoo Defendant."*' 


Limitation Act (XV of 1877) j s. J9, a^nd sched. ii, art, 85 — Acknowledgment of Debt 

due — Uncontradtcted Acknoxoledgment of Debtor, xvot openly admitted by Creditor, 

Article 85, sched. ii of Act XV of 1877, is intended to apply to cases where an account 
has been going on between two parties, and balances have been struck from time to time, 
showing the amount due from one of such parties to the other ; and the suit to which that 
article is intended te apply is a suit brought by one of those parties against the other for the 
balance found to be due on that account. 

A creditor who does not openly assent to an amount acknowledged by his debtor to be 
due to him, is nevertheless entitled to take advantage of such acknowledgment so long as it 
remains uncontradicted and unexplained by his debtor. 

This was a suit brought on the 2l8t December 1877 to recover Bs. 17,590-3-6, 
principal apd interest, due on an iki-amama, under the following circum- 
stances . — 

The plaintiff and defendant were members of the same family, and their 
ancestors carried on business as mabajuns, and owned a mahajani koti in 
Durbunga, which was known by the name of the Burra Koti. Subsequently 
the shareholders of eight annas of this business established a koti for themselves, 
which was called the Ohoti Kota ; and these two kotis had mutual dealings with 
one another, independently of the business which they jointly carried on as 
mahajuns with tlje outside public. 

On the 27th September 1871 the mahajani business with the public came 
to an end, but the accounts of the Burra Koti and Ohota Koti as between 
themselves remained unsettled until the 23rd of November 1873, when the 
disputes between them were referred to arbitration. 

* Appeal from Original Decree, N®. 53 of 1879, against the decree of W, DaCosta, Esq., 
First Subordinate Judge of Tirhoot, dated the 12th December 1878. 
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C«8] Although Bome discussions took place mth reference to the 
accounts, no regular meeting of the arbitrators was ever held : but, on the 
24th December 1874, an ikramama was executed, in which the sums due 
from the members of the Burra Koti to the members of the Chota Koti, are 
said to have been ascertained ; and upon this ikramama the claim of the 
plaintiff, who is a member of the Chota Koti, against the defendant, who 
represents the Burra Koti, is founded. 

The parties who executed this instrument were the defendant Eoghoo- 
nundun Lall Sahoo and his deceased father Bissessur Lall Sahoo, the 
members and representatives of the Burra Koti. It recited the disputes 
which had arisen between the members of the Burra Koti on the one hand, 
and the plaintiff and Roghubur Sahoo and Ram Golam Sahoo, the members 
of the Chota Koti, on the other ; it further recited that an arbitration agree- 
ment had been drawn up, but had not been carried out, and that disputes 
with regard to their monetary dealings with one another had been settled on 
the basis, that up to the previous day, the 30th Aughran 1282 (corresponding 
with 23rd December 1874), there was found due to the members of the Chota 
Koti from the members of the Burra Koti the sum of Rs. 53,951-10-3. It further 
recited that the sum of Rs. 16,793-6-6 had been found due from the Chota Koti 
to the Burra Koti, and that, after setting that off against the Rs. 53,951-10-3, 
the balance, being the sum of Rs. 37,158-3-9, was due from the Burra Koti to 
the Chota Koti. Of this amount, Rs. 24,772-2-6, being two-thirds of the 
Rs. 37,158-3-9, were declared’ to be due to Roghubur Dyal Sahoo, Ram Golam 
Sahoo, and Turban Lall Sahoo, in resect to which they had executed a 
separate deed of assent to the ikramama in favour of the members of the Burra 
Koti, and the remaining sum of Rs. 12,386-1-3 was declared and acknowledged 
by Roghoonundun Lall Sahoo and Bissessur Lall Sahoo to be duo from them 
to the plaintiff. 

The Subordinate Judge found that the suit should have been brought 
within three years from the close of the year in which the last item in 
the accounts between the parties had been admitted or proved. The last 
admitted item bearing date the 27th September 1871, he held, that the suit was 
C«9] barred under Art, 85,'*^ sched. ii, of -Act XV of 1877, inasmuch as the 
ikramama had been executed on the 24th December 1874, at a time when limir 
tation had already expired, and therefore such an ikramama could not be said 
to be an acknowledgment of the debt due under s. 19 of the limitation Act. 

The plaintiff appealed to the High Court. * 

Mr, Phillips and Baboo Chnnder Madhuh (ihose for the appellant. 

The Advocate-General (Mr. Paul) and Baboo Hem Chunder Banerjee for the 


respondent. 


* 

• [Art. 85 



Dbficription of suit. 

Period of Limitation, j 

Time from •which the period 
begins, to run. 

For the balance due on a 
mutual, open and current 
account, where there have 
been reciprocal demands 
between the parties. 

Three years. 

The close of the year in which 
the last item admit t^ or proved is 
entered in the account ; such year 
to be computed {|>s in the account.] 
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LAUEE SAHOO v. 


The Judgement of the Court (Gakth, C. J., and Mittbb, J.) ' was 
delivered by 

Garth, C. J, (who having stated the facts continued) We think that 
the lower Court has made a mistake in this case. 

Tlie plantiff says in his plaint that he w^as a party to the ad- 
justment of accounts which resulted in this deed of settlement, but he 
has not been called as a witness, and it has not been proved that he 
was actually a party to that adjustment. This suit was brought just 
within the three years from the time when that deed was executed, and 
it was contended by the plaintiff in the Court below, that this deed was a 
Ruflicient admission of a debt due from the defendant to the plaintiff to prevent 
the suit being barred by limitation. 

The Subordinate Judge, liowever, considered that the case must be 
governed by art. 85, sched. ii, div. i, of the Limitation Act of 1877, which 
provides for a suit brought ** for the balance due on a mutual, open and current 
account, when there have been reciprocal demands between the parties,” and 
as m that case the period of limitation would run from the close of the year m 
which the last item admitted and proved is entered in the account, he 
considered tliat the limitation , would run in this case from the end of the 
year 1871, in which year the last item of Rs, 2,000, placed to the credit of 
the mem hors of the Chota Ivoti, appears to be entered under date 27th September 
1871. As the case fell under tins article, and tlie limitation ran from 
[ 450 ] the cud of 1871, the lower Court lield tlie planiiff’s suit to be barred. 
Wo consider that, in dealing with the case in this way, the lower Court has 
misapprehended lioth the nature of tlie suit and the true meaning of art. 85 in 
the Limitation Act. 

Tliat article, as it seems to us, is intended to apply to cases where an 
account has been going on between two parties and balances have been 
struck from time to time showing the amount due from one of such parties 
to the other , and the suit to which that article is intended to apply, is a suit 
brought by one of those parties against the other, for the balance found to be 
due to him on that account. 

It seems to us that this is a suit of a totally different nature. It is not 
brought to recover tlie balance due upon any account at all ; it does not 
appear that in the accounts which were kept between these jiarties there were 
ever any balances struck, or that any balance was ever found to 
be due to the plaintiff upon that account. On the contrary, we must 
presume that the parties to that account would be the members of 
the Burra Koti on the one iiand, and of the Chota Koti on the other, and it 
would be (luite inconsistent with the nature of such an account that any 
balance should be found duo on that account to the plaintiff separately. 

The plaintiff's real claim, as it seems to us, consists in this At t.he tii!tie 
when the mahajani business ceased, — i.e., in the year 1871, disputes were 
going on between the members of the Burra Koti and those of the Chota Koti 
with reference tp their unsettled accounts. They had been carrying on at that 
time a partnership business, in w^hich certain members of the partnership had 
had separate transactions with the other members of the partnership. Whilst 
these disputes were pending, it was competent, of course, for the members of 
either koti or for any one of these members, making all the other members of 
the partnership parties, to institute a suit for an account, and until the accounts 
had been adjusted and a particular sum found due to one of the members from 
all or some of the other members, no member could have brought a separate 
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suit for a specific sum such as the plaintiff claims in the present case. The 

E laintiff, as we take it, could only bring the suit to recover the sum, 
451 ] which he claims here, upon an adjustment cf account having taken 
place, the result of which was, that a debt was found due from one or more 
of the other members of the concern to himself. 

But his case is, that such an adjustment of account has in fact taken 
place, and that the ikrarnama of the 24th December 1874 is of itself sufficient 
evidence of it. 

It was contended before us in the first instance, that the admission made 
by the defendant in the ikrarnama of 24th December 1871 amounted, m fact, 
to an account stated with the plaintiff ; and if that were so, of course the 
account stated would be itself sufficient to enable the idaintiff to maintain 
an action. But in order to make it an account stated, the jilaintiff himself 
must have been a consenting party to it , and there is ceitainly no evidence 
that he was a consenting party to it. On the contrary, it would appear 
from the latter portion of the ikrarnama that the other three peisons who 
constituted the Chota Koti with the plaintiff liud assented to the ikrarnama 
and had given a deed to the members of the Burra Koti to confirm 
their assent, but that the plaintiff had not done so. We think, tlierefore, 
that the plaintiff has not establislied any case upon an account stated. 

^ But then it was argued by Mr. PJiiilips that the ikrarnama at least 
amounts to this , to an admission by tlie memliers of the Burra Koti that 
they had adjusted accounts with the members of the Chota Koti, including 
the plaintiff , and that, upon sucli adjustment of accounts, they acknowledged 
that a sum of Ks. 12,386-1-3 was due to the plaintiff. Whetlier the plaintiff 
himself was a party to that acknowledgment does not appear, but the deeds of 
the 24th of December 1871, and the other deed, whicli was executed by the 
throe ineuibers of the Chota Koti, amount, at an\ rate, to an acknowledgment 
by all the other members of both concerns, except the plaintiff, tliat the plain- 
tiff is entitled to leceive the sum found to be due to him from the defendant. 

We think that this contention is well founded. It does not appear wdien 
the adjustment took place, but I think the ikrarnama is sufficient evidence as 
against the defendant, especially [452j as it is uncontradicted and unexplained, 
that the sum of Rs. 12,386-1-3 is a separate debt acknowledged to be due by 
the defendant to the plaintiff at some time prior to the date of the ikrarnama. 

But then it is said that, as no time is s.howm when the adjustment took 
place, and consequently when the separate debt first had an existence, it is 
improper to say that the ikrarnama, which contained an acknowledgment of 
the debt, was made within three years of the time when the debt first arose ; 
but the answer to this argument appears to us to be patent upon tlTTO evidence. 

As long as the account remained unsettled and no adjustment took place, 
1t is clear that the separate debt, for which the plaintiff now sues, could have 
had no existence , and it appears from the evidence of the plaintiff’s 
first witness, that those disputes were unsettled and were refeired to 
arbitration so lately as the 23rd November 3873. Th^ adjustment of 
accounts, therefore, must have taken place, and the separate debt due to the 
plaintiff by the defendant must have had its origin, at some time between 
the 23rd November 1873 and the 24th of December 1874. The acknowledg- 
ment, therefore, which was made on the 24th December 1874 in the ikrarnama, 
was made within three years from the time when the debt first accrued due ; 
this acknowledgment would be clearly sufficient under s. 19 of the Limitation 
Act, and it was made within three years from the commencement of this 
.suit. 


dOALt— il 


321 



HUBBI PBASAD v. 


W% % 8 Oal. 888 

It may then be said» that the plaintiff, by never openly assenting to the 
amount of the debt thus acknowledged to be due to him by the defendant, 
has placed it out of his power to take advantage of it now ; but we thixik that 
he has a right to take advantage of it at any time, so long as the acknowledg* 
ment of the debt remains uncontradicted and unexplained by the defendant* 
Assuming that the execution of the ikrarnama was unknown in the first instance 
to the plaintiff, still if he afterwards became aware of it, and communicated 
to the defendant, as be did at any rate by bringing this suit, that he had 
assented to the adjustment, unless the defendant repudiated or explained away 
the admission that he had made, we consider that the C«68] plaintiff 
is entitled to take advantage of that admission in this suit. 

We think, therefore, that the plaintiff is entitled to recover the amount 
admitted by defendant to be due, and the only question that remains is as to 
interest. With regard to this, as it does not appear that the plaintiff took any 
steps to enforce his claim, or to take advantage of defendo.pt's admission, before 
he brought this suit in December 1877, we do not think that he ought to be 
entitled to any interest up to that time. But from the commencement of the 
suit to the date of decree we think that he should be entitled to interest at 
12 per cent., and from that time till payment to the usual 6 per cent. He 
should also obtain bis costs in proportion to the amount recovered in both 
Courts. 

Appeal allowed. 


[6 GaL 453] 

The 26th November ^ 1880, 

Pkesent : 

Sib Eichakd Garth, Kt., Chief Justice, and Mr. Justice Field. 


Hurri Prasad Plaintiff 

versus 

Jaumna Prasad and another Defendants. ’' 


Survey proceedings — Bei^ig, Act V of 1875, s, 45, cl, (h), and s, 62 — Survey proceedings 
not taken for public purpose — Bight of suit. 

Section 45, cl. (6) of Beng. Act V of 1875 applies only to a survey or some similar proceed- 
ing taken by a revenue officer “for some public purpose,” and against which any party who 
may be afiectod by the boundary laid down by such officer would have a right to object. 

Therefore, where such a proceeding, althougn initiated under Beng. Act V of 1875, has 
been taken for thu purpose of settling the boundaries of private property as between the owners 
of it, the party aggrieved by the order of the Collector in such proceeding is not debarred 
by 8. 62 nf the Act from bringing a suit in the Civil Court to have the boundaries 
ascertained . 

This was a suit brought for the purpose of having the plaintiff’s right and 
possession in three bighas one cotta of land declared, and certain boundary 
pillars removed, and a map, sanctioned by a Collector, rectified. 

• Appeal from Appellate Decree, No. 2161 of 1879, against the decree of Baboo Koylash 
Ohunder Mookerji, Subordinate Judge of Bhagalpore, dated the 25th August 1879, affirming 
the decree of Moulvj Mahomed Nurul Hosain, IChan Bahadur, Munsif of the district dat^ 
the 26th March 1879. ’ 
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t484] The plaintiff and defendants were owners and proprietors of adjoining 
land^, and it appeared from the proceedings filed, that some time previous to 
the institution of the present suit, an application had been made by the present 
defendants to a Ck)llector under the Bengal Survey Act (V of 1875) for a 
settlement of the boundary of their estate, and that the Collector, in pursuance 
of such application, had settled the boundaries and sanctioned a map. The 
plaintiff alleged, in the present suit, that this boundary was erroneous, and that 
it had the effect of depriving him of three bighas and one ncotta of land, trans- 
ferring it to the defendants,' and that the real boundaries had been correctly 
ascertained in a suit between himself and the father of the defendants ; he 
therefore brought this present suit for the purposes above-mentioned. 

The Munsif decided in accordance with the contention raised by the 
defendants, that, inasmuch as the plaintiff had not preferred an appeal against 
the proceedings, lindqj:. Beng. Act V of 1875, taken by the Collector, he was 
therefore debarred by the provisions of s. 62 of Beng. Act V of 1875 from 
bringing this suit in the Civil Court. He accordingly dismissed the suit. 

The plaintiff appealed to the Officiating Subordinate Judge, who upheld 
the decision of the Munsif. 

The plaintiff then appealed to the High Court. 

Baboo Amarendro Nath Chatterjee for the Appellant. 

Baboo Rojendro Nath Bose for the Eespondents. 

The arguments used are sufficiently set out in the judgments of the Court. 

The following Judgments were delivered ; — 

^arth, C.J. — The plaintiff, who is the owner of Mouza Mokimpore, 
brings this suit for the purpose of having a certain boundary ascertained 
between his mouza and the mouza at Chuck Gopal, which belongs to the 
defendants. 

He says, that this boundary was determined in a suit which he [45S] 
brought against Boghubar Singh and others, the proprietors of the defendants* 
mouza, to which Lal]i Sahu, the father of the defendants, was a party. 

In answ^er to this claim the defendants’ case is, that they had made an 
application to the Collector, under Beng. Act V of 1875. to have the boundary 
between the plaintiff's land and their own laid down in accordance with 
the map made in a butwara-proceeding, ^vhich took place many years ago 
between the proprietors of the defendants’ mouza. 

The defendants further say, that, upon the application so made by them 
to the Collector, the boundary was laid down by an Ameen in the first 
instance ; that the plaintiff appeared and made objections to it , that eventually 
the Collector made an order laying down the boundary in accordance with the 
Ameen ’s views , and that the plaintiff has not appealed against the decision of 
the Collector, as he should have done {see s. 62 of the said Act), before he 
could bring this suit. • 

The lower Courts apparently considered, that the case depended upon 
whether the proceedings of the Collector were regular or not, and whether 
by reason of s. 62 the plaintiff’s suit was barred ; and they both decided 
that the order of the Collector was binding upon the plaintiff, and that 
he had no right finder s. 62), not having appealed against the Collector’s order, 
to bring this suit. 
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It has now been contended before us, that the order of the Collector ia hot 
• binding upon the plaintiff at all ; that the Collector had no jurisdiction under 
the circuinstances to enter upon the enquiry ; and that, although the plaintiff 
may have taken part in the proceedings, the order of the Collector was not 
binding upon him. 

The defendants, on the other hand, contended that the proceedings of the 
Collector wore perfectly legal. 

First they say, that the case was one coining under the provisions of those 
sections of the Act which immediately precede s. 45. But I tliink that this 
is clearly not so. In order to bring the case within those sections, it must 
appear that there was a survey going on under s. 3, and that the order of the 
Collector had been made under the survey-proceedings. 

[ 456 ] Then, secondly, they say, that under s. 45 the Collector has power 
to lay down a boundary in any one of these three cases : — 

{a) Where the boundary has been determined by a competent Court ; or 
(6) where it has been laid down on a map in the course of a previous revenue 
survey or settlement or ot.her proceeding of a revenue officer for any special 
purpose, and against which no obiection has been preferred to any authority 
competent to decide upon such objection , or (c) where it has been laid down 
by a survey under this Act. 

In any of these cases the Collector mav, if he thinks it desirable that the 
boundary so laid dowm sliall be rolaid, proceed to relay it in the manner 
prescribed bv s. 44. The defendants say that the boundary which the plaintiff 
desires to ha\e ascertained in this suit is one which lias been determined by a 
competent Court, because it was determined in the suit between Himself and 
certain of the proprietors of the defendants* mouza, of whom the defendant's 
father was one. But the boundary which the Collector was asked to lay 
down was not the boundary which was determined in that suit between the 
plaintiff and the proprietors of the defendants’ mc'pza , on the contrary, it was 
a very different one, which w’as laid down, not in that suit, but in the butwara 
proceedings, which took place between the ,several proprietors of the defendants* 
mouza and to which the present plaintiff’ was no party. 

Then it is said that the case comes within cl. (b) of s. 45, because the 
defendants* alleged bouncUry was laid down in the butwara, which was a 
proceeding taken by a revenue officer for a special purpose. 

But in my opinion this is not so. f consider that cl. (b) applies only to a 
survey or some similar proceeding taken by a revenue officer for some public 
purpose, and against which any party who may be affected by the boundary' 
laid down by such officer would have a right to object. The latter part of tlie 
clause clearly points bo tins, because, speaking of the boundary, it says, “against 
which no objection has been preferred to any authority competent to decide 
such objection.** 

Now the defendants* butwara was not a proceeding taken for any public 
purpose It waf taken for the purpose of a division [ 457 ] of private property 
as between the owners of it ; and the boundary which was laid down was one 
to which neither the plaintiff', nor any other person besides those interested 
in the defendant's estate, had any right to object. 

For these reasons I think that the Collector had no power, under Act V 
of 1875, to determine the boundary laid down in the butwara-proceedings so as 
to bind the present plaintiff; and therefore the latter is not prevented from 
bringing this suit by s., 62. 
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^ Then, lastly, the defendants contend, that even assuming the proceedings 
of the Oollector to have been invalid under that Act, as the proceedings were 
taken at the instance of one of the parties and acquiesced in by tlie other, who 
took a part in them, his decision between them ought to be binding as an award. 
But the plaintiff was clearly no party to the proceedings in that sense. He 
objected to the boundary laid down by the Ameen, because he was under the 
impression tliat the Collector had a right by law to decide the boundary ; but 
there is no reason whatever for supposing that he intended to leave the* 
matter to be determined by the Collector as a private .and independent 
arbitrator. 

I think, therefore, that the plaintiff has a right to bring this suit in order 
to have the boundary laid down in the present suit ascertained 

The judgments of both the lower Courts will he reversed , and the case 
must go back to the Miinsif’s Court for i ©trial The costs in all the Courts 
will abide the ultimate result. 

Field, J. — The plaintiff in this case is the proprietor of Mouza Mokimpore. 
The defendants are the proprietors of Mouza Chuck Gopal. It appears that, 
at sometime previous to the institution of this suit, an application had been 
made to the Collector professedly under “ The Bengal Survey Act ” (V of 1875). 
The Collector, professing to proceed under this Act, laid down a boundary 
between Mouza Mokimpore and Mo»'za Chuck Gopal 

The plaintiff alleges that this is an erroneous boundary, and that it has 
the effect of taking away from Mouza Mokimpore [ 458 ] three bighas one 
cotta and 14f dhurs of land, and transferring this portion of land to Mouza 
Chuck Gopal, to which, according to his contention, it does not belong. He 
therefore asks that his right and possession in these three bighas one cotta 
and 14 J dhurs of land mav be declared ; that the boundary pillars erected 
under the Survey Act may be removed , and that the map, upon which this 
boundary has been marked, may be rectified. 

In the lower Courts it was objected that the proceedings of the Collectoc 
were not in strict conformity with the provisions of Bong. Act V of 1875 ; and 
further, that as the plaintiff had prefen-ed no appeal to the revenue authorities, 
he is debarred by the provisions of s. 62 of the Act from bringing this suit 
in the Civil Court, 

If the Collector had jurisdiction, and in the exercise of that jurisdiction 
committed certain irregularities of procedure, that is a matter which must have 
been rectified by an appeal to the superior revenue authorities. It becomes, 
therefore, unnecessary to say anything further upon this first question. 

In order to decide the second question, it becomes necessary to consider, 
in the first place, whether the Collector had, under the provisions of Beng. Act 

V of 1875, any jurisdiction whatever to deal with the question of the boundary 
between Mouza Mokimpore and Mouza Chuck Gopal. 

The jurisdiction given to the Collector in boundary disputes by Beng. Act 

V of 1875 is a limited one. When the Collector is engi^ged in the survey of a 
district, or portion of a district, which has been authorized by the Lieutenant- 
Governor under s. 3 of the Act, he has then power under s. 40 to deal with 
boundary disputes arising and necessary to be determined in the course of 
such survey. 

It is perfectly clear that no such survey was being conducted in the 
present case, and that, therefore, the provisions of ss. 40 to 44 have no appli- 
cation. 
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We come then to s. 45. It was at one stage of the argument Qontended« 
that the Collector in laying down this particular boundary was merely laying 
down a boundary which had been determined by a Civil Court in a previous 
case ; in fact [M9] the case referred to in s. 2 of the defendants’ written 
etatement. But on a reference to the application made to the Collector and 
to his proceedings, it is quite clear that the Collector never intended, and did 
not proceed, to lay down any boundary which was determined by the Civil 
Court in that suit. 

The respondents* pleader then contended, that cl. (i) of s. 46 is appli- 
cable, and that what the Collector was really doing was relaying the boundary 
determined in previous butwara-proceedings. 

It is clear, however, that those butwara-proceedings were only for the 
purpose of partitioning Mouza Chuck Gopal between the proprietors thereof, 
and that the boundaries which the Collector had jurisdiction to determine in 
those proceedings were only the boundaries of the respective shares of the pro- 
prietors of that mouza. The Collector had not, and could not have, under 
the law, any power to determine the boundaries between Mouza Chuck Gopal 
and Mouza Mokimpore It is therefore impossilile to say that this boundary 
was determined in the butwara-proceedings, and that the Collector was, under 
cl. (b) of 8. 45 of Act V of 1875, proceeding to relay the boundary so deter- 
mined. 

It is clear, therefore, to my mind that, upon the application made to the 
Collector, he had no jurisdiction under the Act of 1875 to proceed to relay the 
boundary between Mouza Chuck Gopal and Mouza Mokimpore. I am also 
of opinion, that the submission of the plaintiflF to the proceedings erroneously 
taken under Act V of 1875, could not give to the Collector a jurisdiction ncrt 
conferred on him by the Act. I agree, therefore, in setting aside the judg- 
ments of the lower Courts and in remanding the case to the first Court for 
trial upon the merits. 

Appeal allowed — Case remanded. 


[460] The 27th November, 1880. 
Present: 

Mr. Justice White and Mr. Justice Field. 


In the matter of the Petition of Bhobosoonduri Dabee, Nobeen Chunder Sil and 

others 

versus 

Bhobosoonduri Dabee.** 

pTohote — Caveat — Interest of Attaching Creditor — Next~of~km — Mortgagees — Succession 
of men) •s. 234, illus. (b), s. 24^—20 and 21 VicU, c. 77, s. 62. 

A, a judgment-creditor, attached certain property as belonging to B, his debtor. B was 
the next-of km of C, deceased. The widow of C applied for probate of an alleged will of her 
husband. On caveat entered by A, — held, that he had such an interest as entitled him to 
oppose the grant. 

• Appeal from Original Decree, No. 213 of 1879, against the order of A. T. Maclean, 

.Esq., Judge of 24-Pargannas, dated the 25th of April 1879. 
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D held a mortgage tom B, executed subsequently to C's death, of other property, which 
ihe widow also alleged formed part of her husband’s estate. On caveat entered by jD, — held 
also, that he had snch an interest as entitled him to oppose the grant. 

Per Field, J. — Under s. 242* of the Succession Act, any person who can show that be 
is entitled to maintain a suit in respect of property over which probate would have effect, 
possesses a sufficient interest to entitle him to enter a caveat and oppose the grant. 

facts of the case relevant to this report sufficiently appear in the 
judgments of the Court. 

Baboo Sham Lall Mitter and Baboo Mohun Chund Mitter for the Appel- 
lants. 

Baboo Ambica Chum Ohose for the Eespondent. 

The following Judgments were delivered ; — 

WhitOf J. — This is an appeal against a decree of the District Judge of the 
124-Pargannas, granting probate of the will of Nobo Coomar Ganguli, deceased, 
to Bhobosoonduri Dabee, the respondent, who is his widow and executrix. 

The testator died on the 21st October 1877, and left, besides his widow, 
two sons, Parbutti Churn Gp.nguli, an adult, and Hori Churn Ganguli, a minor. 
The will purports to give the entire property of the testator to his widow for 
her life, and after her [ 461 ] death to his sons. It thus postpones the inherit- 
ance of the sons until after their mother’s death. 

- Nobeen Chunder Sil, the appellant No. 1, claiijis to have obtained in 1878 
a money-decree against Parbutti Chum Ganguli for a private debt of his, and, 
on the 4th of February 1879, which was about a month before the will was 
propounded, to have attached the share of Parbutti in the immoveable property 
left by the testator. 

The remaining two appellants, Brojo Mohun Ghose and Obhoy Churn 
Sen, claim, under a mortgage executed by the two sons of the testator about a 
month after his death, to be the mortgagees of the immoveable property left 
by the testator. 

The three appellants filed a caveat against the gran^' of probate, but the 
District Judge, on the authority of a decision of this Court — Baijnath Shahai 
V. Despiitty Singh (I, L. R., 2 Cal., 208) — refused to allow them to take part 
in the proceedings or oppose the grant. 

The question before us is, whether, supposing the appellants to prove 
that they have the interests which they claim, they or either of them have 
such interests in the estate of the deceased as entitle them to file a caveat and 
oppose the grant ? 

It is not necessary to consider whether the case cited by the District 
Judge is good law, for it does not determine the question with which we have 
to deal In that case the parties opposing the probate were simple creditors 
of a person who was the heir of the deceased, supposing the testator had died 
without a will, and supposing also that he had not adopted a son. In the 
present case the appellants have a claim upon the immoveable property left by 
the testator, — two of them as mortgagees of the persons whp, if the testator 

* (Sec. 242 : — Probate or letters of administration shall have effect over all the property 
and estate, moveable and immoveable of the decreased, through- 

ConclusivenesB of pro- out the province in which the same is granted, and shall be 
bate or letters of adminis- conclusive as to the representative title against all debtors of 
tration. the deceased, and all persons holding property which belonged 

t to him, and shall afford full indemnity to all debtors paying the 

debts, and all pjersons delivering up such proper^ to the person to whom such probate or 
letters of administration shall have been grant^. J 
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left no will, are entitled to create the mortgage, and one of the appellants as 
the attaching creditor of one of these persons. 

In the search which I have been, able to make in the English reports and 
text-books, I can find no cases, and therefore no decision, in which persons 
standing to the deceased’s estate in the relation in which the appellants 
respectively stand have entered caveat or applied to revoke grants. Probate and 
administrations in England only affect personal property, and no title to such 
[ 462 ] property can be made without the act of the executor or administrator. 
It is plain that mortgages by the next-of-kin of their shares in the deceased’s 
personal estate, before distribution of the assets by the executor or adminis- 
trator, if they ever occur there, must bo of extreme rarity. It is almost 
beyond the bounds of probability that a party would before probate take from 
the next-of-kin an assignment of their interest in the estate as upon an intes- 
tacy ; or that, if he did, he would not fortify his title by making the next-of- 
kin execute a power-of-attoiney autliorizing him to oppose probate in tlieir 
name. In this country, however, probate has effect over all the property of 
the deceased, both moveable and immoveable (s. 242 of the Indian Succession 
Act, 1865), and everything that is capable of assignment is, according to the 
habits and practice of the people of this country, constantly being assigned, 
quite irrespective of whether the title is inchoate or imperfect, doubtful 
or bad. 

It cannot be disputed that the appellants have a direct interest in disput- 
ing the will. They alleged that the will is a forgery, and has been concocted 
for the purpose of overriding their mortgage and attachment. The authorities 
show that, so long as the probate remains unrevoked, the attaching creditor 
could not bring the attached property to sale, nor could the mortgagees by any 
suit get the benefit of their mortgage. Their proceedings in each case would 
be defeated by the i^roduction of the probate, for they could not raise the 
issue that the will was forged. “ A probate unrevoked,” says Mr. Justice 
Williams in Vol. I Williams on Executors, 7th edition, p. 549, “ is conclusive 
both in the Courts of law and equity, not only as to the appointment of 
executors, but as to the validity and contents of the will, so far as it extends 
to personal property.” As a probate in India extends to immoveable property, 
the doctrine applies in this country to all the property left by the deceased. 
The only grounds on which the appellants could impeach the probate in u 
Civil Court would be those stated in the 44th section of the Indian Evidence 
Act, namely, — that the probate was granted by a Court not competent to grant 
it, or that it was obtained by fraud or collusion, which means fraud or 
collusion upon the Court, and perhaps also fraud upon the person disinherited 
by the will — [ 463 ] Barncsly v. Poivcl (1 Ves., Sen., 119, 284); but they could 
not show that the will was never executed by the testator or was procured by 
a fraud practised upon him. It is obvious, therefore, that, unless the appellants 
have a locuh staiidi in the Probate Court, they are without remedy, supposing 
their case against the will to be true. 

Mahkby and Petnsep, JJ., in Koinollochun Duit v. Ntlruttim Mundie (I. 
L. B., 4 Cal , 360) have virtually decided the question before us, so far as the 
mortgagee-appellants are concerned. The plaintiff there had purchased from a 
widow an estate which she was supposed to have inherited from her husband. 
Afterwards the brother of the husband obtained and produced at the trial 
probate of a will of the husband, by which he bequeathed the whole property 
to his brother. The plaintiff' sued to recover the property from the, possession 
of the brother, alleging that the will was a forgery. This Court reversed a 
remand order of the District Judge, which directed the first Court to try the 
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qtiBstion of the genuineness of the wiU, and directed that the trial should be 
postponed in order that the plaintiff might apply to the Probate Court of the 
District Judge to revoke the grant of probate. 

MabkbYi apparently based his decision upon the language of s. 242 of 
the Indian Succession Act. But that section, whilst stating that the probate 
shall be conclusive as to the representative title, is silent as to its effect with 
respect to the validity and contents of the will. Its conclusive effect in the 
latter respects is really the legal consequence of the exclusive jurisdiction of 
the Court of Probate, as stated by Mr. Justice Williams in Vol I, Williams on 
Executors, p. 549. In the mofussil the District Judges are the sole Courts of 
Probate, and it would be obviously inconsistent with the exclusive jurisdiction 
conferred upon them, that probates until revoked should not be conclusive as 
to the due execution of the will to which the grants relate. 

The mortgagee-appellants in the present case stand substan-[464]tially in 
the same position as the plaintiff in Komollochun Dutt v. Nilruttun Mundle 
(I.L. B., 4 Cal., 360) ; they are purchasers pro tanto and assigns of the 
immoveable estate of the deceased, although only for the limited purpose of 
securing money which they have advanced to the testator’s heirs. If, according 
to the authority just cited, they might apply to revoke the probate that has 
issued, it follows that they may also enter a caveat and oppose the grant. 

The case of an attaching creditor of the next-of-kin was not before the 
Court in Komollochun Dutt v. Nilruttun Mundle (I. L. E., 4 Cal., 360), but 
Markby, J., intimated an opinion that an attaching creditor was also entitled 
to apply to revoke probate. This point has been recently decided in favour of 
the attaching creditor in Umanath Mookhopadhya v. Ntlmoney Singh (Ante, 
p. 429). 

I am of opinion, therefore, that the appellants claim respectively such 
interests in the estate of the deceased as entitle them, upon proof of their 
interests, to file a caveat and oppose the grant of probate of the will of Nobo 
•Coomar Ganguli, deceased. 

As the Court below in effect dismissed their caveat without deciding whether 
they had the respective interests which they claim, it will be necessary for them 
to prove those before being allowed to oppose. 

The appeal-is allowed, the decree of the lower Court is set aside, and the 
case remanded for trial on the merits, upon proof being first given by the 
appellants of the respective mortgage and attachment. The costs of the first 
trial and of the trial on the remand to abide the result of the remand. 

Field, J. — In this case one Bhobosoondury Dabee applied to the Court of 
the District Judge of the 24-Parganas for probate of a will said to have 
been executed by her deceased husband, Nobo Coomar Ganguli. A caveat 
was lodged by three persons, Nobeen Chunder Sil, Brojo Mohun Ghose, 
Obhoy Churn Sen. Brojo Mohun Ghose and Obhoy Churn Sen claimed to 
come in and see the proceedings an^ oppose the grant of probate, on the ground 
“that the testator's sons Par-[465]butti Chum Ganguli and Hori Churn Ganguli 
had mortgaged to them a portion of the property which bhlonged to the 
deceased Nobo Coomar Ganguli, and which would have descended to these 
sons, the heirs, according to Hindu law, if Nobo Coomar Ganguli bad died 
intestate. 

Nobeen Chunder Sil obtained a decree for a private debt against Parbutti 
Chum Ganguli, and in execution thereof attached Parbutti Chum's share in 
the property before the will was propounded. 
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The learned District; Judge of the 24-;Parganas, upon the authority of 
the case of Baijnath Shahai v. Desputty Stngh (I. L. E., 2 Cal., 208), held, 
that these three caveators were not entitled to see the proceedings and oppose 
the grant of probate. 

The contention of all three caveators is substantially this, that the sons of 
Nobo Coomar Ganguli had, upon their father’s death, inherited his property and 
mortgaged it to Brojo Mohun and Obhoy Churn ; and that the will propounded 
by Nobo Coomar's widow is a forgery, and has been concocted for the purpose 
of defeating the rights of the mortgagees and the creditors of the sons. 

With respect to Brojo Mohun Ghose and Obhoy Churn Sen the case 
stands tuas : These two persons are mortgagees, and being assignees of Nobo 
Coomar’s sons, may be said to stand in the shoes of these sons. If the 
contention of these two persons is true — namely, that Nobo Coomar died 
intestate, and that the will propounded by his widow is a forgery, concocted for 
the purpose of perpetrating a fraud upon them — it becomes an important question 
to consider' whether they have not such an interest as will enable them to show 
that the will is a forgery, and has been manufactured for the purpose of 
practising a fraud upon them , and secondly, whether they are entitled to show 
this in the probate proceedings before the District Judge, or have the right to 
show it in a suit framed for the purpose and instituted in a different 
Court. 

In the case of Komollochtm Dutt v. Nilriittnn Miindlc (I. L. E. 4 Cal.. 860) 
it has been held by Markby and Prinsep, JJ., that the grant of probate is the 
decree of the District Judge, which cannot be [ 466 ] questioned or set aside in 
any other Court of inferior jurisdiction. In that case two brothers were joint 
proprietors of certain property. One of them died cliildless, leaving his widow 
him sui'viving. This wddow^ sold her interest in her husband’s estate to one 
Nilruutun Mundle After this sale the surviving brother propounded a wull 
said to have been executed by his deceased brother. Probate of this will 
was obtained in the Court of the District Judge. Nilruttun subsequently 
sued to recover the widow’s share of the property, alleging the wdll to be a 
forgery. Markry, d., referring to, and approving of, the case of Matfho 
V. Williams (2 All. H. C Kep , 268), held that the validity of the will could not 
be questioned m the Court of the Suboidinate Judge, and that the proper 
course for Nilruttun was to apply to the Distnct Judge to revoke probate of 
the will. Nilruttun’s appeal was accordingly adjourned to enable him to 
make an application to the District Judge for revocation of the probate. 
Maukhv, J., said tliat “ the grant of probate is the decree of a Court w^hich no 
other Court can set as.de except for fraud or want of jurisdiction, and no such 
ground is alleged here.” 

So far as the facts of the case appear from the published report, [ am 
myself unable to understand tins observation. Nilruttun contended that the 
will wras a forgery. There was no suggestion that the suiviving brother had 
propounded and obtained probate of a forged will, being in ignorance of the fact 
of its Vieing forged, and if, knowing the ^m 11 to be forged, he propounded it in the 
Court of the District Judge for the purpose of obtaining probate accordingly, it 
is difficult to see that fraud was not practised upon the Couit of the District 
Judge. 

In the case now before us the caveatois, Brojo Mohun Ghose and Obhoy 
Churn Sen, allege that the will is a forgery, and has been concocted by the 
widow and her sons iri collusion for the purpose of defeating the rights of them, 
the mortgagees. This, is a case which appears to stand on all fours with the 
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case of KomoUochm Dutt v. Nvlruttun Mundk (I. L., B., 4 Cal., 360) ; 
and if these caveators are unable to contest the validity of the will in 
[467] another Court, and are also precluded from coming in to see the probate- 
proceedings and opposing the grant of probate, it is clear that they will be 
entirely without a remedy. 

In the case of Baijnath Shahai v. Desputty Stngh (I. L. B., 2 Cal., 208) the> 
persons who opposed the grant of probate had not lodged a caveat, and they 
were merely creditors of the next-of-kin of the deceased. I think that there 
can be no doubt that such “ persons were not persons claiming to have an 
interest in the estate of the deceased " within the meaning of s. 250 of the 
Indian Succession Act (X of 1865). In Komollochun Dutt v Nilruttun Mundle 
(I. L. R., 4 Cal., 360), Markby, J., drew a distinction between a mere creditor 
of the next-of-kin and a purchaser or assignee of the next-of-kin, and observed 
that a purchaser or assignee would be in a very different position from a 
creditor of the next-oPkin. Following the authority of this case, I think that 
Brojo Mohun Ghose and Obhoy Churn Sen, being mortgagees of the sons of 
the alleged testator, are entitled to come in and see the proceedings and contest 
the grant of probate. 

According to the law of England, the grant of probate of a will has always 
been conclusive as to the validity of the will, so far as personal property is 
concerned. Repeated attempts were made to induce the Court of Chancery to 
assume a jurisdiction which would have infringed this principle. In the 
case of Alle7i v. M'Phcrson (1 H. L. Cas., 191) a bill was filed to have the 
executors of a will declared trustees for one JS. A, to the amount of certain 
bequests which had been made in the will and certain codicils, but revoked by 
a later codicil. The ground upon which relief was asked was, that this last 
codicil had been executed under undue influence of the residuary legatee and 
false representations made at her instance respecting H, A.\s character. It was 
decided (dtHseJitienttbus Lord CoTTKNHAM, Chancellor, and Lord Langdale, 
M. R.) that the Court of Chancery had no jurisdiction in the matter, and that 
the proper course would have been an appeal to the Judicial Committee of the 
Privy Council against the sentence of the Ecclesiastical Court. 

In the case of Meluish v. MtUon (Ij. R., 3 Ch. D., 27) a wife had, as sole 
exe-[468]cutrix, obtained a grant of probate, and it was held that the Court of 
Chancery had no jurisdiction to entertain a bill to have her declared a trustee 
for the heir-at-law and solo next-of-kin, on the ground that she was not the 
lawful wife of the testator, as she had a former husband living, and that as the 
will was made in favour of the unfe, she was not entitled to take the property 
under this wull. 

There are numerous other cases which establish the position that a grant 
of probate is, so far as regards personal estate, conclusive as to the genuineness 
of the will of which probate is granted. 

In 1857 it was enacted by the Court of Probate Act, 20 and 21 Viet., 
c. 77, s. 61, that “ where proceedings are taken for proving a will in solemn 
form, or for revoking the probate of a will on the ground of the invalidity 
thereof, or where, in any other contentious cause or matter under this Act, the 
validity of a will is disputed, unless, in the several cases aforesaid, the will 
affected only personal estate, the heir-at-law, devisees, and other persons 
having or pretending interest in the real estate affected by the will, shall, 
subject to the provisions of this Act and to the rules and orders under this Act, 
be cited to see proceedings ; or otherwise summoned in like manner as the 
next-of-kin or others having or pretending interest in the personal estate 
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affeoted by a will, should be cited or summoned, and may be permitted to 
become parties or interyeoe for their respective interests in such real estate, 
subject to the rules and orders and to the discretion of the Court.’" Section 
62 then enacts, " that where probate of such will is granted after such proof in 
solemn form, or where the validity of the will is otherwise declared by the 
decree or order in such contentious cause or matter as aforesaid, the probate, 
decree, or order respectively shall enure for the benefit of all persons interested 
in the real estate affected by such will, and the probate copy of such will, 
or the letters of administration with such will annexed, or a copy thereof, 
respectively stamped with the seal of the Court, shall, in all Courts and in 
all suits and proceedings affecting real estate of whatever tenure, be received 
as conclusive evidence of the validity and contents of such will, in like 
t469j manner as a probate is received in evidence in matters relating to the 
personal estate ; and where probate is refused or revoked on the ground of the 
invalidity of the will, or the invalidity of the will is otherwise declared by 
decree or order under this Act, such decree or order shall enure for the benefit 
of the heir-at-law or other persons against whose interest in real estate such 
will might operate, and such will shall not be received in evidence in any suit 
or proceeding in relation to real estate, save in any proceeding by way of appeal 
from such decrees or orders.” S^tion 68 provides that in certain cases the 
heir need not be cited, and that where he has not been cited, he is not to be 
affected by the proceedings. Section 64 enacts that, " in any action at law or 
suit in equity, where, according to the existing law, it would be necessary to 
produce and prove an original will in order to establish a devise or other 
testamentary disposition of, or affecting, the real estate, it shall be lawful 
for the paiiiy intending to establish in proof such devise or other testamentary 
disposition to give to the opposite party ton days, at least, before the trial or 
other proceeding in which the said proof shall be intended to be adduced, 
notice that he intends at the said trial or other proceeding to give in evidence 
as proof of the devise or other testamentary disposition the probate of the 
said will or the letters of administration with the will annexed or a copy there- 
of, stamped with any seal of the Court of probate; and in every such 
case such probate or letters of administration, or copy thereof, respectively 
stamped as aforesaid, shall be sufficient evidence of such will and of its 
validity and contents, notwithstanding the same may not have been proved 
in solemn form, or have been otherwise declared valid in a contentious 
cause or matter, as herein provided, unless the party receiving such notice 
shall, within four days after such receipt, give notice that he disputes the 
validity of such devise or other testamentary disposition.” 

The Indian Succession Act (X of 1865) makes no distinction between real 
and personal property and the effect of probate of a will upon such property 
respectively. Section 242 enacts that “ probate or letters of administration 
shall have effect over all the property and estate, moveable or immoveable, of 
U70] the deceased, and shall be conclusive as to the representative title 
against all debtors of the deceased and all persons holding property which 
belongs to him, and shall afford full indemnity to all debtors paying their 
debts, and all persons delivering up such property to the person to whom such 
probate or letters of administration shall have been granted.” 

That probate of a will is conclusive as to the legal character of the execu- 
tor was decided in Alim v. Ihmdas (8 T. B., 125) and in Noell v. Wells (1 Lev., 
235), and has never since been doubted. 

The section, which I have just quoted^affirms and enacts the conolasive- 
ness of a grant of probate or administration as to the representative title 
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merely, end it is a matter of observation that in this Act, passed in 1866, no 
provisions were introduced similar to those which I have just quoted from the 
Court of Probate Act of 1857, declaring a probate of will to be conclusive evidence 
in all Courts and in all proceedings of the validity and contents of the will itself. 
Are there any provisions in the Indian Succession Act which supply this 
omission or deficiency, whichever it may be called ? Section 250 of the Act 
gives to the District Judge the large power of issuing citations to all persons 
claiming to have any interest in the estate of the deceased. What is the 
meaning of the expression ** persona claiming to have any interest?’* It 
appears to me that the persons 'claiming to have any interest “ must be per- 
sons having such an interest as would entitle them to maintain a suit in res- 
pect of the subject-matter of such estate — persons having, for example, such 
an interest as, according to the practice of the Court of' Chancery, would 
entitle them to file a hill in a Court of Equity" ; see this question discussed in 
Daniell’s Chanceiy Practice, 5th Edition, page 267. If this be the proper 
construction, I think that the mortgagees, Brojo Mohun Ghose and Obhoy 
Chum Sen, and also the attaching creditor, Nobeen Chunder Sil, are persons 
who might have been properly cited under s. 250, and who, having come in 
and stated the interests claimed by them, are entitled to be made parties to 
the suit brought in the Court of the District Judge to obtain probate of the 
alleged will. Section 261 then enacts'* that in any case be-L471] fore the 
District Judge in which there is contention, the proceedings shall take, as 
nearly as may be, the form of a regular suit, according to the provisions of 
the Code of Civil Procedure, in which the petitioner for probate or letters of 
administration, as the case may be, shall be the plaintiff, and the person who 
may have appeared to oppose the grant shall be the defendant.'* 

It would appear that the persons who have appeared as caveators, and 
have been parties to the contentious proceedings in the Court of the District 
Judge (and perhaps also those persons who having been served with personal 
notice have failed to appear), will be the only parties bound by those pro- 
ceedings ; and that other persons falling within the definition " persons claim- 
ing to have any interest, Ac.," who are not parties to the original proceedings, 
or, though entitled to be cited, were not served with personal notice thereof 
[see illus. (b) to s. 234] , have for their only remedy an application under s. 234 
for the revocation or annulment of the grant of probate or letters of adminis- 
tration ; and that* in making such an application, they will be limited by the 
expression " just cause " as defined in that section. 

Section 235 enacts that the District Judge shall have jurisdiction in 
granting and revoking probate and letters of administration in all cases within his 
district.*' The jurisdiction created in the mofussil by the Indian Succession 
Act is a new jurisdiction which, before the passing of this Act, did not belong 
to the Civil Courts. According to the ordinary rules for the interpretation of 
Statutes, it follows that this jurisdiction can be exercised only by the Court of 
^he District Judge, and not by any other Civil Court in the mofussil. I am, 
therefore, of opinion that, whether the persons interested came in the first 
instance to oppose the grant of probate, or subsequently to have a grant revoked 
or annulled, they must come to the Court of the District Judge ; and as this 
Court has thus an exclusive jurisdiction, it must be careful not to deny all 
mmedy to persons interested by refusing to allow them to be made parties to 
its proceedings. As to the text of what constitutes a sufficient iutereet to 
entitle any particular person to be made a party, according to the view which 
I have already stated, I think it comes to [672] this, that any person has a 
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Buifioient interest who can show that he is entitled to maintain A’ suit in 
respect of the property over which the probate would have effect under the 
provisions of s. 242 of the Indian Succession Act. 

I concur in allowing the appeal and remanding the case for trial on the 
merits. The appellants will of course have to prove the interest alleged by 
them. 


Appeal allowed. 


NOTES. 

fCAYEAT—WHO CAN FILE?— 

Following this case it was hold in SubJwmongal Dosst v Shoshi Bhosan Dosd (1884) 10 
Cal. 415 that a mortgagee of the properties inherited by a son from his mother could oppose 
the grant of a probate to a will sot up by daughter in>law. A presumptive reversioner is held to 
have sufficient interest to oppose the grant of probate though his interest is only contingent: 
In the matter of tlw petition of Hnrro I jail Saha (1882)8 Cal. 570; Brindahun Chunder Saha 
V. Somcshwar Shabat Parmaniclc (1907) 10 C. L. J. 268. But a person claiming adverse 
interest in the estate of the deceased and denving the power of disposing properties in the 
testator cannot file a caveat Ahiram Das ^ Jayaiam Pa? id (1889) 17 Cal. 48 where the pro- 
position laid down in this case bv FIELD J was di.ssented fiom The practice of the Bombay 
High Court is the same Ochica Ram v. DolaUam (1904) 6 Bom L R. 961 where it was held 
that the brother of a tostatar could not file a caveat objecting that the testater had no power 
to dispose of joint family property.] 


[6 Cal. 472] 

The 27th November, 1880, 

Present : 

Mr. Justice Mttter and Mr Justice Maclean. 

Baboojan Jha Judgment-Debtor 


versus 

Byjnath Duit Jha and others Decree- holders '' 


Eiecuhon Proceedings — Mesne Profits — Amount awa?ded in Execution larger than that 
claimed in Plaint — Couit Fees Act (VJI of 1870), s. II, para. 'J. 

The plaintiff brought a suit for possession, and for a certain sum as mesne profits which 
he assessed at three times the annual rent paid to the defendant by tenants in actual 
possession of the land. He obtained decree for possession, and the decree onlercd that the 
amount of mesne pro^if^ due to him should be determined m the execution-proceedings. On 
an inve.stigation, a larger sum was found to lie di:e to him for mesne profits than that claimed 
by him m his suit. The plaintiff, therefore, paid the excess fee as provided by para 2 of 
s, U of Act VII of 1870 ; but held, the amount of mesne profits recoverable by him must be 
limited to the amount claimed in the plaint. 

In this matter the decree-holders had been plaintiffs in a suit to recover 
possession froiri^he defendant (the judgment-debtor in this matter) of certain 
lands in Mou^aa Juggut, and also for mesne profits which it appeared they had 
in their plaint assessed at Es. 309, or three times Es. 103, the annual rent paid 
to the defendant by tenants in actual possession of the land. In this suit the 
plaintiffs, on the 24th July 1878, obtained a decree for possession, and it was 

* Appeal from order, No. 174 of 1880, againfit the order of H. W. Gordan Esq,, Judge 
of Tirhut, dated the 80th April 1880 affirming the order of Baboo Tej* Chunder Mookerjee, 
MUnsif of Madboobani, datpd the 13th September 1879.’ 
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&lso ordered by the decree that the amount of the mesne profits claimed was 
to be determined ip the execution department. * An Amin was accordingly 
deputed to make W78j the necessary investigation» and he, after doing so, 
reported that the amount of mesne profits to which the plaintiffs were entitled for 
the three years, was a sum nearly three times as great as that mentioned in their 
plaint. In making this report, the Amin went on the principle that the plaintiffs 
haying been in actual or khas possession of the lands claimed by them at the time 
when they were wrongfully dispossessed, were entitled to recover the full amount 
which they would have realized had they not been wrongfully dispossessed, 
and not what the^ judgment-debtor chose to receive according to his own 
arrangement while in wrongful possession. 

The Munsif having overruled the objections of the judgment-debto'^ to this 
report, the latter ajIpCaled to the Officiating District Judge of Ti-hut, and in 
this appeal, for the first time, raised, in addition to the objections previously 
urged by him. the further objection that tiie plaintiffs were bouT>d bv the 
claim as to mesne profits made by them in their plaint. The District judge 
overruled all the objections of the judgment-debtor, and as to the one 
then first urged before him. ruled, that the appellant could not go behind 
the decree which had ordered that the amount of the mesne profits claimed 
was to be determined in the execution department without dire^‘ting that 
the amount of mesne^ profits specified in the jdaint should he the maximum 
amount recoverable in execution. In support of thib vie he refe'^red to the 
following cases— Oc)ln7id iJhithU v. Dtijumburee Delia (9 W. R., 
217), Liikheekant Doss v. DeendyaJ Doss (14 W. R., 82), and Pearee Hoonduree 
Dossee v. Eshan Chunder Bose (16 W. R., 302), also to s. 11 % para. 2 of Act VII 
of 1870 (The Court lees Act), which jirovides, tliat ** where the amount of 
mesne profits is left to bo ascertained in the course of the execution of the 
decree, ^ Ac is ‘ 6*0 ascertained exceed the 2>rofits clainuult the decree shall 

be stayed until the difference between the fee actually paid and the lee which 
w^ould liave been payable had the suit comprised the whole of the profits so 
ascertained, is paid. ^ It was clear, tlie Court remarked, from this section 
that tlio Legislature^ did not intend tliat the claimant should, [474] in the 
niatter of mesne profits, be limited to the amount claimed in his plaint, and as 
in the case before it, the excess fee had been paid by the decree -holders, it 
dismissed the appeal with costs. 

Prom this decision the judgment-debtor appealed to the High Court 

Baboo A7iiind Gopal Palit for the Appellant. 

Baboo Umakah Miikcrjee for the Respondents. 


[bee. 11 -In suits for mesne profits orfoi immove.ible property and mesne profits, or for 
, . i. j. account, if the profits or amount decreed are or is in excess of 

J roceauro in suits for the profits claimed or the amount at which the plaiiitifE valued 
^ the rehol sought, the decree shall not be executed until the 

wlien amount decreed ex- difference between the foe actually paid and the fee which would 
ceeds amount claimed. have been payable had the suit comprised the whole of the pro- 
fits or amount so decreed shall have been paid to the proper 
officer. 

^ ascertained in the course of the exe- 
^ differonoe between the foe actually 

^ have l^n wable had the suit comprised the whole of the proflte 

“hTsuit San^te dismte^.f ‘™® Oo“rt shall 


Procedure in suits for 
mesne profits or account 
when amount decreed ex- 
ceeds amount claimed. 
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mtiSVt this esse the aiq>e]laot has been adjudged liable for about 

Bs. l,'^60as mesne profits due for three years on aooount of the respondents' 
shsxe, three annas eight gondss one dumri, in Houza Juggut, for which the 
respondents got a decree on 24th July 1878. 

The only contention raised before us is, that the respondents are bound by 
the amount of mesne profits daimed by them in the plaint, viz., Bs. 309. 

For the appellant two oases have been cited — Karoo Lai Thakoor v. Forbes 
(7 W.B., 140) and Oooroo Doss Boy v. Bungshee Dhursein (15 W. B., 61). In 
the former of these, it was laid down that “ if the plaintiff had estimated his 
mesne profits in a general way with the view of determining the value of the 
suit, he would have been entitled to recover whatever sums had been realised 
or wona capable of being realised by the defendant ; but when he comes into 
Court, and knowingly fixes the rate of each bigha of land, he is bound by his own 
assessment. ” LocH, J., who was one of the Judges in this case, seems to have 
decided a subsequent case, that of Hurro Oobind Bhukut v. Digumburee Debia 
(9 W. B., 217), in an opposite sense : but be joined in deciding the latter case, 
that of Gooroo Doss Boy v. Bungshee Dhur Sein (16 W.B., 61), on the same prin- 
ciples as were laid down in Karoo Lai Thakoor v. Forbes (7 W. B., 
140). The respondent meets the contention by reference to two deci- 
sions of this Court — Lukheekant Doss v. Deendyal Doss (14 W. B., 82), 
C«8] And Pearee Soonduree Dossee v. Eshan Chunder Bose (16 W. B., 302). 
In the former of these cases it was laid down, that even Wth respect to the 
claim as stated in the plaint that would be subject to the result of further 
investigation and in the latter case, D. N. MiTTEB, J., laid down that where 
the decree did not limit the amount, and the plaint stated the amount 
approximately, the Court executing the decree could not go behind it. 

Section 11 of the Court Fees Act was also cited in support of the 
respondent’s contentfOn. 

In their plaint the respondents deliberately claimed Bs. 103 as the 
annual rent of the land from which be had been dispossessed. There was no 
-approximate rate or amount mentioned. 

We think that the general rule that a plaintiff cannot recover more than 
be claims in his plaint, ought not to be departed from except under special 
circumstances. The decision in the case of Gooroo Doss Roy v. . Bungshee 
Dhur Sein (15 W. B. 61) lays this down, as we think, correctly. In this case the 
plaintiffs appear to have been aware that the lands of which they sought posses- 
sion were in the occupation of tenants paying an ascertained rent of 103 for 
plaintiff’s share ; that being so, the plaintiffs demanded damages at that rate on 
account of the loss they had sustained from the wrongful possession of the 
defendant. It would have been better if the first Court had not reserved the 
ascertainment of the mesne profits for execution, and our decision is, that the 
plaintiffs can recover no more than Bs. 309 for the years 1280-82. 


The appeal will, therefore, be decreed with costs, which we assess at two 
gold-mohurs. • 


Appeal allowed. 


MOTB8. 

(MODIir OF MB8KB PROFITS-- 

Whether the could recooer in execution more than that claimed in the jfMni, 

The rule laid doivu in ease is not a general rule : — (1883) 9 Cal. 112 where the iTudgai 

allowed more than ttue Bmognt claimed in the plaint after consulting the fudges who decided 
Rtie case.] 
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Hie mede in t]w plaint with referenc)^ to the amount is only evidence against 

' he plaiUtiil : fibid^) The rule will not apply when the plaintiff claims the amount approxi* 
mately : (1^2) B OaL, where the Judges distinguished this case on the ground that 
the plaintiff here in had deliberately fixed the amount in the plaint. 

Under the present Oivil Procedure the determination of question of mesne profits is not 
left to the execution department.] 


Cl76a APPELLATE CRIMINAL. 

TAe 29th Novemher,,1880, 

Present : 

Sm Richard Garth, Kt., Chief Justice, and 'Mr. Justice Field. 

In the matter of the Petition of Mohamed^sbak. 

Chnndro Matwari ^ 

versus 

Mohamed Eshak.’^' 

Appeal — Jurisdiction — Time from which an order of appointment dates* 

An Assistant Magistrate convicted an accused on the 12th August, and by an order of 
Oven date, such Magistrate was invested with power to act as a Magistrate of the 1st class, 
although the fact, that he had been so invested with full powers, was not communicated 
to him until the 23rd idem. The accused appealed to the District Magistrate and wa 
acquitted. On motion made to the High Court to set aside the acquittal, on the ground 
that, after the' date of the order of the Lieutenant-Governor investing the Assistant 
Magistrate with further powers, no appeal lay to the District Magistrate — held^ that even 
supposing the Lieutenant-Governor’s order conferred first class powers upon the Assistant 
Magistrate from the moment it was made, it must be shown before the District Magistrate’s 
decision could be set aside, that the order of the Lieutenant-Governor was signed before 
the conviction. 

Quare, — ^Whether an order investing a Magistrate with Ist class powers, is of any force, 
or amounts to an authority to exercise such powers, until the order has been officially com- 
municated to the Magistrate ? 

In this case the accused, Ohundro Marwari, was charged with criminal breach 
of trust under s. 408 f of the Penal Code ; and the Assistant Magistrate found 
him guilty, and sentenced him, on the 12th of August 1880, to four months’ 
rigorous imprisonment. 

The accused appealed to the Magistrate, who held, that he had not acted 
in such a manner as to bring him under the criminal law, and released him 
from imprisonment. 

The prosecutor then applied to the High Court to have the ' District 
Magistrate’s judgment set aside, on the ground that on the very day (the 12th 

^Criminal Motion, No. 260 of 1880, ag 9 *inst the ordei of C. C. Stevens, Esq., Officiating 
Magistrate of Burdwan, dated the 24th August 1880. 

t[8eo. 408. — Whoever, being a clerk or servant, or employed as a clerk or servant, and being 
in any manner entrusted in such capacity with property or with 
Oriminal breach of trust any dominion over property, commits criminal breach of trust 
by a chirk or servant. in respect of that property, shall be punished with imprisonment 

of either description for a term which may extmd to seven years, 
and shall also be liable to fine.] 
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Auftust 1880) on which the aconsed was convicted by the Assistant Magistrate, 
the latter was, by an order of the Lieutepant-Gpvemor, made a first cl^ 
Magistrate, and conaeguently that the District Magistrate had no ivurisdiction 
to entertain an apijeal from his decision. It appeared from a letter from the 
Magistrate of Bumwan to the Begistrar Of the [477] High Court, that the 
Assistant Magistrate had been invested by Government with full powers to act as 
a Magistrate of the first class ; but that the letter informing the Magistrate of 
Burdwan of the fact, was not received until the 21st of August, and was not 
communicated to the Assistant Magistrate until the 23rd. ^ A rule was granted 
calling on the accused to show cause why the order made on appeal should not 
be set aside. 

Mr. Af. P. Gasper (with him Baboo Amarendronat^ Chatterjee) for the 
accused. 

Mr. II, fj, Mendies in support of the rule. 

The Opinio^ of the Court (Garth, C. J.. and Field J.) was delivered by 

Garth, C.J. — In this case one Mohamed Eshak applied to this Court to 
send for the papers in a case m which one Chundro Marwari has been acquit- 
ted by the District Magistrate, for the purpose of having the Magistrate's 
judgment set aside. 

Chundro Marwari was convicted on the 12th of August last by 
Mr. Caspersz, who was the Assistant Magistrate, of criminal breach of trust, 
upon the prosecution of Mohamed Eshak, who was his 6inplo>er. An appeal 
was preferred to the District Magistrate, who, after hearing the case, reversed 
the conviction and acquitted the prisoner. 

We were asked to set aside this judgment of tlie District Magistrate, upon 
the ground tliat, on the very dav on which Chundro Marwari was convicted by 
Mr. Caspersz, Mr. Caspersz was, by an order of the Dieutenant- Governor, made 
a first class Magistrate, and consequently that the District Magistrate had no 
jurisdiction to entertain an appeal from his decision. 

But having now ascertained the true state of the case, i tliink that there 
is nothing in this objection. In the first place I have great doubt, whether the 
mere order of the Lisutenant-Governor, that a Magistrate shall be vested with 
first class pow^ers, is of anv force, or amounts to an authority to the Magistrate 
to exercise those powers until the order of the Lieutenant-Governor has been 
ofiicially communicated to him — until in fact he [478] knows officially what the 
order of the Lieutenant-Governor is ; and astho order, which was made on the 
12th of August, could not have been received by Mr. Caspersz until after that 
day, there is no reason whatever why his decision of the i2th of August should 
not have been made the subject of apjioal to the District Magistrate 

But even supposing that the order of the Lieutenant-Governor conferred 
upon tho Magistrate first class powers from the moment when it w^as made, it 
does not appear lliat in this case the order, making Mr. Caspersz a first class 
Magistrate, was signed before tho conviction. It may w^ell be that the convic- 
tion took plactb in the early part of the day, and that the order, making 
Mr. Caspersz a first class Magistrate, was made afterwards, and unless we are 
satisfied that tho District Magistrate had no power to hear the case upon 
appeal, I think it clear that we ought not to interfere. 

But then it is said that, as the case is now before us, we ought to set aside 
the judgment of the District Magistrate, if we find that it is erroneous in point 
of law. I confess, I entertain some doubt as to what our powers may be in 
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that respect ; but assuming that we had the powers I certainly should be unwill- 
ing, under the circumstances of this case, to set aside a j adgment of acquittal* 
These, cases of criminal breach of trust often involve very nice questions ; and 
I think that the materials before the Magistrate may well have justified him in 
holding that, having regard to the confidential relation which existed between 
the prosecutor and the prisoner, the acts committed by the latter might make 
him answerable to his master civilly, but not criminally. That being so, I am 
of opinion, that we ought not to interfere, and that the rule must be discharged. 

Buie discharged. 


.^1479] APPELLATE CIVIL. 

The 3r(l December, 1S80. 

Present : 

Mr. Justice Morris and Mr. Justice Prtnsep. 


Ramkishore Chuckerbutty and another Objectors 

versus 

Kallykanto Chuckerbutty Decree -holder. *' 


Execution of deaee — Civil Procedure Code (Act X of 1877), s ^34 — Representative of 
deceased husband's estate — Form of Decree against Hindu widow. 

A Hindu widow instituted a suit to recover possession of certain propert> belonging t 
Iier deceased husband, and that suit was dismissed with costs. The widow having died 
before execution for the costs w«is taken out, the decree-holder sought to take out execution 
against the next heirs of the late widow’s deceased husband. Held, the fact, that the 
widow did not in her suit seek to recover any inteiest personal to heiself, but that she 
contracted the judgment-debt in the effort to recover a £>ortiorj of her husband’s estate, to 
which in its entirety the next heirs of her late husband had succeeded, was sufficient to make 
the whole estate liable, and would entitle the decroe-holdor to satisfv his decree against “ the 
legil representatives ” of the late widow’s husband, under s. ‘2'14 of Act X of 1877 t 

Mohima Chunder Roy Chowdhiij v. Ram Kis/iorc Acharjeo Chnwdhrif (15 B. Tj. R., 142) 
distinguished, * 

In a do(!rce against a Hindu widow, it should be stated whether the decree is a personal 
decree, or one against her as representing her deceased husband. 

One Bissessuree Debia, a Hindu widow, sued to recover a share in certain 
immoveable property, which she claimed as forming a portion of liei* liusband’s 
ancestral estate, from which she had been deprived, since lier husband’s death, 

* Appeal from order No. 230 of 1880, against the order of T. M Jvirkwood, Esq., Judge 
of Mymensing, dated the Ist May 1880, reversing the order of Baboo Kanie Lai I Mookerjee, 
Munsif of Nicklee, dated the 14th July 1879. • 

If judgment-debtor die t[Soc. 234 . — If a judgment debtor dies before the decree has 

before execution, applica- been fully executed, the holder of the decree m.^y apply to the 
tion may be made against Court which passed it to execute the same against the legal 
his representative. representative of the deceased. 

Such representative shall be liable only to the extent of the property of the deceased which 
has come to his hands and has not boon duly disposed of ; and for the purpose of ascertaining 
such liability, the Court executing the decree may of its own motion, or on the application of 
the decree-holder, compel the said representative to produce such accounts as it thinks fft.] 
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by two of the defendante ; the remaimng two defendants wete the next heirs of 
her husband, and were joined as parties to the suit as bolding another share in 
the property in question. 

The suit was dismissed with oosts in favour of the first two defendants, who 
alone appeared. The decree-holder attached certain property in the hands of 
the widow, but whilst execution was being taken out, the widow died, and the 
decree-holder took out [iso] execution against the next heirs of her husband. 
The decree-holder admitted that the widow left no property of her own, and 
that the„ property sought to be attached was held by her in her capacity as a 
Hindu widow. In examination it ap|>eared that one of the objectors, who 
was one of the reversionary heirs, stated, that he had advised the widow to 
bring the suit, and had looked after it for her. The lilunsif. held, tbsft the 
widow’s life-interest having come to an end, nothing remained to be sold at 
auction, and he therefore dismissed the application. 

The decree-holder appealed to the District Judge, who held that the debt 
under the decree was not a personal debt of the widow, but was one binding 
on the estate of her husband. He therefore allowed the appeal. 

The objeetors appealed to the High Court. 

Baboo Jogesh Chunder Roy for the Appellants. 

Baboo Rama Chum Banerjee for the Bespondent. 

The Judgment of the Court (Mohbis and Pbinsep, JJ.) was delivered by 

Morris, J. (who, after stating the facts, continued) : — ^In special appeal it 
is contended that the Judge has put a wrong construction upon the decree, 
which by its terms purports to be against Bissessuree Debia personally, and that 
they, special appellants, are not, within the meaning of s. 234 of the Civil Proce- 
dure Code, legal representatives of the deceased.” In support of this conten- 
tion they cite as an authority the case of Mohima Chunder Boy Chowdhry v. 
Bam Kishore Acharjee Chowdhry (15 B. L. B., 142). They also refer to a 
recent, but unreported, case, decided in special appeal by a Division Bench of 
this Court. The judgment of Sir Bichabd Couch in the firat quoted case supplies 
two reasons, which militate against the argument of the special appellants. Sic 
Bichabd Couch says : — ** In the present case the debt was not due from the 
husband, and if the estate of the husband is to be charged either for the arrears 
of rent becoming due after bis death, or for the bond which was given by the 
[ 481 ] widow, it can only be upon the ground that the debts were necessarily 
contracted by the widpw, or under such circumstances as to make the whole 
estate liable, and not merely the interest in it of the person who contracted 
them.” And again : ** Here the suits were against the widow only, she cannot 
be said to have been defending them as representing the reversioner, or as 
protecting his interest.” 

Now it is manifest in this case, from the summary of the plaint which is 
embodied in the decree now sought to be executed, that the widow did not seek 
by her suit to recover any interest personal to herself, but that she contracted 
this judgment-debt in the effort to recover a portion of her husband’s estate. 
It was only in her character as representative of that estate that she did, or 
indeed could have, instituted that suit, and any land which she might recover 
in it would necessarily form portion of her husband’s ancestral estate which she 
enjoyed during her lifetime, and to which, at her death, the special appellants, 
as next heirs, have succeeded. But if we bad any doubt regarding the nature 
of that decree, it would be removed by the conduct of the reversionary heirs, the 
special appellants before us. They were made parties to the suit, but made no 
opposition to the clauff of the widow. On the contrary, the Judge points out that 
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one of them admitted that he advised the widow in the conduct of the suit. 
There, it seems to us, are, to use the words of Sir Bighabd Couch, circum- 
stances which make the whole estate liable,*’ and which render this case clearly 
distinguishable from the one which was then before him. 

As to the unreported case referred to, the facts of it are not before us, and 
it seems to us from the judgment which has been read to us, that the learned 
Judges never intended to decide that, under no circumstances, could the estate 
in which a widow has only a life-interest be rendered liable in satisfaction of a 
decree obtained against her, unless such liability was expressly declared in the 
decree. 

It would no doubt be more satisfactory if our Courts were always to be 
careful in recording whether a decree against a Hindu widow is a personal 
decree or one against her as representing her husband’s estate and chargeable 
thereon — and such C«823 a practice would materially diminish litigation ; 
but in our experience this has not been hitherto the practice of our Courts. 

Having regard, therefore to these considerations, we are of opinion that 
the decree was against the widow Bissessuree as representing her husband's 
estate ; and that, therefore, the special appellants, as succeeding to that estate 
by right of inheritance, are liable to satisfy that decree as the legal representa- 
tives within the meaning of s. 234. 

We, therefore, dismiss the appeal with costs. 

Appeal dismissed. 


NOTES. 

[HINDU WIDOW EBPRB8BNT1N0 THE ESTATE OF HUSBAND—LEOAL REPRESEN- 
TATIYBS— 

Civil Procedure Code s. 234 of ActX of 1877=s. 234 of Act X of 1882=8. 60 (of 1908). 

Decree for mesne profits against the widow in a suit where she claimed certain properties 
as belonging to her husband’s estate could be enforced against the estate in the hands of 
reversioners : (1903) 7 G.W.N., 678. 

See also (1904) 8 G.W.N., 943, where the parties were the same and where Justice 
WOODBOFFE&discusses the question elaborately. 

It ought to be construed liberally : WOODROFFE, J. (ibid.) The sale in execution of decree 
for costs against the widow representing her husband’s estate passes the whole interest in the 
properties sold : (1908) 9 G.L. J., 346. If a widow conducting suit on behalf of her husband’s 
estate dies, her husband’s reversionary heirs are proper legal representatives to carry on the 
suit under s. 865 of G.P.C. (1882). 

The principle laid down in this case was applied to a Mohemadan family in (1895) 20 
Bom. 338 where it was held that if the debt was binding on the estate the sale in execution of 
a decree against the widow passed the interest of other heirs. 

Referred to in (1907) 34 Gal. 642 F.B.^11 G.W.N, 693 P.B.=6 G.L.J. 491 F.B. There 
it was held that a decree against father could be executed in respect of ancestral estate in 
the hands of his sons though they thke by survivorship. The G.P.G. of 1908 has given effect 
to this rule.] 
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[6 Cal. 188.] 

APPELLATE CRIMINAL. 

The 3rd December, 1880. 

Present : 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice Field. 

In re Mir Ekrar Ali. 

The Empress v. Mir Ekrar Ali.'' 

Penal Code (Act XLV of 1860), ss. 192, 4-64, cl. 2 — Fabricahng False Evidence — Forgery 
— Alteration of Date of Document. 

Where the date of a document, which would otherwise not have been presented for regia* 
tration within time, is aJtered for the purpose of getting it registered, the offence committed is 
not forgery, where there is nothing to show that it was done ‘‘dishonestly or fraudulently,” 
within cl 2, 8. 464 of the Penal Code, but fabricating false evidence within s 192.1 

The facts sufficiently appear in the Judgment of the Court (Garth, C.J., and 
Field, J.), which was delivered by 

Garth, C.J. — The accused presented a bond for registration on the 18th 
December 1879. This bond is said to have been originally dated the 6th 
August 1879. If this date had remained, the instrument was presented after 
the time withm which such an instrument must be by law presented for registra- 
tion. The accused is said to have altered the date to the 26th August in 
order to bring the bond within time ; or to have presented it for registration, 
knowing that the date had been so altered. It appears to us that the alteration of 
[183] the date under these circumstances is not forgery, as there is nothing to 
show that it was done “dishonestly or fraudulently*’ within the meaning of 
cl. 2, s, 464+ of the Penal Code. 

It is not contended that the bond itself was not genuine, or that the 
accused intended to support a false claim by a false bond. It is clear that his 
intention in altering the date of the bond was to cause the registering officer to 
entertain an erroneous opinion touching a point material to the result of the 
registration proceedings : and this being so, his acts constituted fabricating false 
evidence (ss. 192, 193, Penal Code), and using fabricated evidence (s. 196, 
Penal Code) 

* Critr inal Revision, No. 289 of called for by the High Court on Sessions State- 
ment of Bhagalpore. 

{ [Sec 192 — Whoever causes any circumstance to exist, or makes any false entry in 
any book or record, or makes any document containing a false 
Fabricating falsecvidonce. statement intending that such circumstance, false entry, 
or talse statement may appear in evidence in a Judicial 
proceeding, or m a proceeding taken by law before a public servant as such, or before an 
arbitrator, and that such circumstance, false entry, or false statement, so appearing in 
evidence, may cause any person who in such proceeding, is to form an opinion upon the 
evidence, to entertain an erroneous opinion touching any point material to the result of such 
proceeding, I'l said ^ to fabricate false evidence.”] 

Making afalse doriment J [Sec. 464 — : A person is said to make a false document 

• ♦ • • 

01. 2. — ^Who, without lawful authority, dishonestly, or fraudulently, by cancellation or 
otherwise, alters a document in any mater jal part thereof, after it has b^n made executed 
either by himself or by any other person, whether such person be living or dead at the time of 
such alteration.] 
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In this view of the Law. and as the Sessions Judge did not take a serious 
view of the offence oommittcid, we reduce the sentence of imprisonment to two 
months' rigorous imprisonment. The sentence of fine will stand. 

Sentence modiHed. 


[6 Cal. 483.] 

ORIGINAL CIVIL. 

The 4th December^ 1880. 

PrEwSENT : 

Sir Rtckarh Garth, Kt., Chief Justice, Mr. Justice 
PONTIFBX, AND MR. JUSTICE MORRIS. 

In the Goods of Grish Chunder Mitter, deceased. 

fjCfters of Administration — Estate of Deceased Hindu , consisting of Immove- 
able and Moveable Property, 

Except undci special circumstances, letters of administration to the estate of a deceased 
Hindu must be taken out in respect of the immoveable as well as the moveable property 
forming part of such estate. 

This was a reference to the Chief Justice under s. 5 " of the Court Fees 
Act (VII of 1870), under the following circumstances : — An application was 
made on the Original Side of the High Court, before Broughton, J., for the grant 
of letters of administration to the estate of one Grish Chunder Mitter, deceased, 
limited to certain Government securities. In addition to these securities, the 
deceased had left landed property, but the applicant expressly omitted any 
request for letters of administration in respect of such property. In the opinion 
of the learned Judge, the question whether letters of administration for such 
limited purpose could be granted in respect of the estate of a Hindu [484] 
deceased, was a fit one for reference, under s. 5 of the Court Fees Act fVIT of 
1870), to the Chief Justice. 

This question was accordingly referred to the Chief Justice by the Taxing 
Officer. In the letter of reference the attention of the Chief Justice was direct- 
ed to the following cases : Mancharji Pestanji v. Narayan Lakshuvianji 
(1 Bom. II. C. Rep. 77 at p. 83) , hi the goods of Bam Chandra Dass (9 B. L. 
R., 30), as plso to a note on the subject by Mr. Collis, the then Officiating 

* [Sec. 5 • — When difference ariaes between the officer whose duty it is to see that ahy 

fee is paid under this chapter and any suitor or attorney as to the 
Procedure in case of necessity of paying a fee or the amount thereof, the question will, 
difference ns to necessity when the difference arises in any of the said High Courts, bc 
or amount of fee. referred to the taxing-officer, whose decision thereon shall be final, 

except when the question is, in his opinion, one of general 
importance, in which case he shall refer it to the final decision of the Cj^ief Justice of such 
High Court, or of such Judge of the High Court as the Chief' Justice shall appoint either 
generally or specially in this behalf. 

When any such difference arises in any of the said Courts of Small Causes, the question 
shall be referred to the clerk of the Court, whose decision thereon shall be final, except when 
the question is, in his opinion, one of general importance, in which case ho shall refer it to 
the final decision of the first Judge ut such Court. 

The Chief Justice shall declare who shall be taxing officer within the meaning of the 
first paragraph of this section.] 
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*• 

Adxninistrator-G^neralt in which note the following oases wera also quoted 
Kadumbinee Dossee v. Koylaih Raminee lessee (I. L, B., 2 Cal., 431)» /e&2 
V. Lefevre (Montriou's Morton, 152), Freeman v. Fairlie (1 Moore's I. 
A., 306), Naondi Beramii v. Rogers (4 Bom. H. 0. Bep., 0. 0., 1, at. pp. 88,71), 
Doe dem Savage v. Bancharam Tagore (Montriou's Morton, 106), In the goods 
of Bibee Muttra (Montriou’s Morton 191), Mokar Ranee Essodah Bye v. East 
India Company (1 Tay. and B., 299), Lalhibhai Bapubhai v. Manhmarbai 
(I. L.B., 2 Bom., 388), Srimati Jaykali Debt v. Shibnath Chatterjee (2 B.L.B., 
O, C., 1) Nilkant Chatterjee v. Peari Mohun Dass (?{ B. L. B., O. C., 7), Oopod 
Narain Mozoomdar v. Shosheebhushun Mozoomdar (13 B. L. B., 21), Lai Chand 
Ramdayal v. Oumtibai (8 Bom. H. 0. Bep., O. 0., 140), Brajanath Dey v. 
Anandamayi Dasi (8 B. L. B., 208, at p. 220), and Mussamut Bhoobun- 
moyi Debia v. Bam Kishore Acharji (10 Moore's I. A., 279, at p. 308). 

The point being a very important one, the Chief Justice requested PONTIFEX 
and Morris, JJ., to hear the case with him. 

The Advocate-Oeneral (Mr. Paul) for the Secretary of State. 

ilr. Piffard for the Petitioner: 

The Opinion of the Court was delivered by 

Garth, C. J. — We think it quite clear that, in this case, and as a rule in 
all cases, general letters of administration of a Hindu’s estate must be taken 
out for the immoveable as well as the moveable property, and that duty must 
be paid upon the value of the [4SS] whole. Limited administration can only 
be granted under special circumstances. 

The real point in the case decided by KENNEDY, J., in the case of Kadttm- 
b%nee Dossee v. Koylash Kamtnee Dossee (I. L. B., 2 Cal., 430), is beside the 
present question ; and the opinion there expressed by the learned Judge seems 
not to have been necessary for the purposes of his decision. 

Attorney for the Secretary of State : The Government Solicitor (Mr, Upton). 

Attorney for the Petitioner : Baboo Shamoldhone DutL 
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[6 0*1. 188] 

The 7th December, 1880. 

Present. 

Mb. Justice White. 

Kristo Mohiney Dossee and others 
versus 

Kally Prosonno Ghose and anotlier.'*' 

Execution — Relief asked for in accardn^ice with statements in plaint not forming a 
separate prayer in the plaint — General prayer for relief — Conti ol of execution. 
a joint owner of an estate with savoa the joint estate from sale for arrears of 
Government revenue in payment of whicli B had made default, for sueh purpose mortgaging 
her share in the estate to E. A then sued B for contribution. Pending that .suit, B again 
made default, and the estate was sold and purchased by G, subject to incumbrances. Sub- 
sequently, -4 obtained her decree against J3, and a.ssignod her decree to who obtained an 
order for execution and attached certain property belonging to B J) and E then entered into 
an agreement with C, that they would release C and the share charged with payment of ^ ’s 
decree, from all liability, and that thev would entrust the whole conduct of the execution- 
proceedings to 6’, in consideration of his granting a perpetual lease of part of the property to D 
and E. * In pursuance of this agreement, D and E granted .i release to C, and 0 granted a lease 
toE for himself, and it was contended, also, as benamidar of !) The agreement contained a 
proviso that should the Court, m which the decree should be executed, of its own accord or 
on the petition of /f, or his legal representative, notwithstanding objection on the part of D 
and E, make any order directing the decree to he executed .iganist the estate, then in such 
case D and K should not be bound bv the release, and thnt it should be open to C to cancel 
the agreement. D aiiplicd for execution against the estate of the adopted sou of B (who had 
died), but subsequently abandoned all proceedings and tr.insferred his dccicc to the High 
Court to obtain execution against a house belonging to C, in Calcutta The adopted son and 
widow of B, [436] in a suit brought against C and I), objected to the cxecuti >n -proceed mgs, 
and after paying the sum duo to 7> into Court, asked for an injunction sta,\ing all further 
proceedings in execution until the hearing of the suit. 

Held, that D had obtained, out of the hen directed In the decree, some benefit or 
advantage, which the plamtifis might have a right to have \alucd at the hearing, and that, 
notwithstanding this did not form the subject of a separate pra\er m the plaint, the Court 
would grant the injunction. 

The facts of this case, which gave rise to the motion made before the Court, 
were that two persons, Khelut Chunder Ghose and Karainee Soondery Dossee, 
were the joint owners of a certain estate, registered No. 1 in the Towjee 
of the Nuddea Oollectorate ; that the Government revenue, through default 
on the part of Khelut Chunder, fell into arrears, and Karainee, in order 
to prevent a sale of the estate, borrowed a sum of money at high interest, 
mortgaging her share of the estate to one Hurry Churn J3ose, and paid off the 
sum due, as revenue ; she, on the 5th June 1872, sued Khelut Chunder, for 
contribution of his share of the revenue so paid by her as aforesaid, asking 
that the property for which revenue had been paid njight be made a 
first charge for the debt. Pending this suit, Khelut Chunder again defaulted, 
and Kaminee being unable to raise sufficient money to save the estate, it 
was sold by public auction, and purchased, on the 23rd March 1874, by one 
Kaliprosonno Ghose, subject to the incumbrances thereon ; and he, on 9th 
April 1874, took m assignment of the mortgage from Ilurri .Churn Bose. On 

* Application in suit No. 632 of 1880, Original Side. 


3 OAL.— 44 
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the 11th January 1873, Kaminee's suit against Khelut Chunder was dismissed, 
but was eventually, on the 18th January 1876, finally decided in her favour in 
the Court of appeal. On the 16th January 1877, Kaminee assigned her decree 
to one Hutnesser Biswas, who, on the 13th July 1877, after placing his name 
on the record in the stead of Kaminee, applied for and obtained an order for 
execution of Kaminee’s decree, and attached certain properties belonging to 
Khelut Chunder. Some time in the month of July 1877, Rutnessur and Hurry 
Churn Bose entered into an agreement with Kaliprosonno Ghose, “ that they 
should not proceed to realize the charge against the zamindari which formerly 
belonged to Khelut and Kaminee, and that they would release Kaliprosonno 
and the share so charged with the payment of the decree, from all liability, and 
C«87] that they would not take any proceedings in any Court against 
Kaliprosonno and the share charged under the decree, and that they would 
entrust the whole conduct of the execution -proceedings to Kaliprosonno in 
consideration of the latter granting a perpetual lease of part of the said property 
to Butnessur and Hurry Churn Bose at a low rental ” There was, however, a 
proviso in this agreement to the effect that should the Court, in which the 
decree should be executed of its own accord, or upon p3titLon of Khelut 
Chunder, or his legal representatives, and notwithstanding objections on the 
part of Butnessur and Hurry Churn Bose, make any order directing the decree 
to be executed in the first instance against the estate formerly belonging to 
Khelut and Kaminee, then Butnessur and Hurry Churn Bose should not be 
bound by the covenant for release, nor be bound to inde njify Kaliprosonno 
as therein agreed ; but that in such case it should be open to Kaliprosonno to 
cancel the agreement. In pursuance ot the agreement, on the 4th August 1877, 
Butnessur and Hurry Churn Bose executed a release in favour of Kaliprosonno ; 
and on even date with such release, Kaliprosonno executed a patni lease in 
favour of Hurry Churn Bose. 

On the 1st August 1877, Butnessur took certain steps to execute his decree, 
which, however, were subsequently abandoned. But, after the death of Khelut 
Chunder, Butnessur, on the 13th June 1878, applied for execution against 
certain property of Bomanath Ghose, the adopted son of Khelut Chunder, but 
an objection was successfully taken that execution should first be taken 
out against the property which formerly belonged jointly to Khelut and 
Kaminee, and an order pissed in accordance with such objection ; this order 
was, however, reversed by the High Court, and Butnessur, however, subse- 
quently, abandoned all previous execution-proceedings, and transferred his 
decree to the High Court for execution against certain properties of Kali- 
prosonno in Calcutta. 

The plaintiffs in thi^^ suit, the widow of Khelut Chunder, and the next 
friend of Khelut Chunder’s adopted son, Bomanath Ghose, objected to execu- 
tion being taken out, and after paying the sum due to Butnessur under the 
decree into Court, asked for an injunction to stay all further execution- 
proceedings. 

£488] On the 15th September 1880, a rule msi was obtained, calling upon 
Butnessur to show cause why all further execution-proceedings should not be 
stayed. 

Mr. Bramoii (with him Mr. Mittra), for the defendant Butnessur Biswas, 
showed cause against the rule. — The rule has been obtained on the facts set 
out in the plaint alone ; no verified petition or affiiavib has been filed by the 
plaintiffs. The Court will not make absolute the rule, seeing that it has been 
obtained in such an irregular manner. [WHITE, J, — I find that the practice in 
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the offices of the Original Side of the Court is to allow in taxation the costs of 
affidavits in such motions as the present^ but inasmuch as such an affidavit 
would be but an echo of the plaint, I do not think I can refuse to hear the rule 
because there happens to be no petition or affidavit.] Plaints are verified on 
information and belief, and no Court would grant an injunction on an affidavit 
made merely on information and belief. [WHITE, J. — The Court having granted 
the rule on the plaint, I shall allow the rule to be heard.] The only point 
raised by the other side aa against our right to take out execution is, that 
we entered into an agi'eement with Kaliprosonno, which has partially satisfied 
the decree. Now there has been no part satisfaction, the plaintiff makes no 
such allegation in his plaint, and no patni has been granted to my client. 
[Mr. Kennedy. — The prayer for general relief is large enough to include the allega- 
tion.] The question as to whether there has been partial satisfaction ought 
to have been raised in^e execution-proceedings, and not in a separate suit : 
s. 244" of Act X of 1877. Where an injunction is applied for on one ground, 
it will not be granted on another which has not been put forward : Joyce on 
Injunctions, p. 1030. 

Mr. Kennedy (with him Mr. Evans, Mr. Bonnerjee, and Mr. Henderson) in 
support of the rule. — We have paid the money due under the decree into 
Court, and the defendants should only be allow'ed to take it out on giving 
security ; we say that Kaliprosonno ought to pay the money, and not Khelut 
Chunder’s estate. Eutnessur and Hurry Churn agreed to release the charge 
on Kaliprosonno and also the charge on the [4891 estate ; the patni potta was 
executed in pursuance of the agreement, and we say that Hurry Churn executed 
it as for himself and benami for Eutnessur; we, therefore, seek to have the 
equities between Khelut and Kaliprosonno determined. Eutnessur has not been 
compelled to go against Allumpore, the estate formerly belonging to Khelut and 
Kaminee ; therefore, the saving clause of the agreement is not put in force. 

White, J. — I have come to the conclusion, after some doubt, to make this 
rule absolute. 

The object of the suit is to compel Kaliprosonno Ghose to pay, to the extent 
of the value of his share in a particular zamindari, the amount of a decree 
which has been passed against this estate. 

It is unnecessary to consider the doubts as to whether the plaintiffs will 
be entitled at the hearing to that relief or any other relief in some qualified 
form, because, assuming that they could establish their right to any such relief, 
1 consider that the plaintiffs have failed to show that the defendant Eutnessur 
Biswas, who is now executing the decree, ought to be stayed in consequence, 
supposing even that such an equity at all exists. The Appellate Court having 
decided that Eutnessur may execute his decree against the estate of Khelut, 
and not against the estate upon which a lien was declared by the decree, he 


Question to be decided 
by Court executing decree. 


•[Sec. 244: — The following questions shall be determined by 
order of the Court executing a decree and not by separate suit, 
(namely) — 


(a) questions regarding the amount of any mesne profit as to which the decree has 

directed inquiry ; • 

(b) questionsr regarding the amount of any mesne profits or interest which the decree has 
made payable in respect of the subject-matter of a suit between the date of its institution 
and the execution of the decree, or the expiration of three years from the date of the decree ; 

(c) any other questions arising between the parties to the suit in which the decree was 
pass^, or their representatives, and relating to the execution of the decree ; — 

Nothing in this section shall be deemed to bar a separate suit for mesne profits accruing 
between the institution of the first suit and the execution of the decree therein, where such 
profits are not dealt with by such decree.J 
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cannot, in my opinion, be restrained from executing his decree, because he is 
exercising bis own right, but when he does exercise that right, the plaintiffs 
can ask Kaliprosonno to recoup. The prayer of the plaint is not one upon 
which they can take this point, but I am not prepared to say that' the plaintiffs 
may not at the hearing get the benefit under the prayer for general relief 
against the defendant Kaliprosonno Ghose. 

It is objected that, having regard to the rules which govern this Court in 
granting injunctions, the rule should be discharged, because the Court is of 
opinion that the injunction could only be sustained where there is a 
specific prayer — Castelli v. Cook (7 Hare, 89). I am not prepared to 
give full effect to the rule asked for, but there are statements in the 18th 
and tlae follow- [490]ing paras of the plaint, which show that certain transactions 
have taken place between Kaliprosonno and Eutnessur, the result of which 
appear to me to be that Eutnessur has, out of the lien directed by the decree, 
derived some benefit or advantage, which benefit or advantage the plaintiffs 
ought to have valued, and such value set against the amount which they are 
bound to pay Eutnessur under the decree. This, however, does not form the 
subject of a separate prayer in the plaint. 

It appears to me that there is a case made out that the defendant Eutnes- 
sur’s execution should be controlled. I think this Court ought to control it 
and make the circumstance alluded to by Mr. Branson a consideration in deal- 
ing with the costs. 

It is also objected, that as it appeals that Eutnessur has been only execut- 
ing the decree, the question raised by the plaintiffs as to partial discharge of 
the decree should be dealt with under s. 204 of the Civil Procedure Code. This 
is no doubt an argument to be adduced at the hearing, and I cannot at this stage 
of the case be called upon to decide that, nor could I dismiss the suit at this 
stage while this point is not decided. The money has been paid into Court by 
the plaintiffs, and that was one of the terms upon which this rule was 
obtained. 

Now the question is, whether the execution-creditor is to be put upon 
some terms if he takes out the money before the final deteimination of the 
case. 

Upon the fact appearing in the plaint that Eutnessur obtained a benefit 
which the plaintiff's ought to have in reduction of what is payable under the 
decree, viz,, the value of an eight-anna share in patni lease in five villages 
without salamee, it may be that they are only entitled to whatever the amount 
of money was in the payment of which Khelut Chunder made default, and for 
which his estate was sold ; but all this should be decided at the hearing. At 
all events, some benefit lias been obtained which ought to go in reduction of 
the amount decreed. 

Mr. Branson's client ought to have his costs. 

The plaintiffs having paid into Court the amount of the decree and costs, 
plus Es. 500 for costs of execution, this rule should be made absolute, and 
Eutnessur be restrained from prosecuting his execution -proceedings until the 
hearing of the [491] suit or further order of this Court. Eutnessur to be at 
liberty to take tlie amount out of Court on furnishing security to the satis- 
faction of the Eegistrar. He will have his costs of showing cause against the 
\*ule. 

Buie absolute. 

Attorney for the Plaintiffs : J, Remfry, 

Attorney for the Defendant Eutnessur : Baboo Troyluchmauth Boya. 
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APPELLATE CRIMINAL. 


The 7th December, 1880. 

Present : 

Sir Richard Garth, Kt., Chief .Tustice, and 
Mr. Justice Field. 


In the matter of the petition of the Legal Remembrancer. 
The Empress 
versus 

^ ■ Nobo Gopal Bose."’" 


Transfer of Crwnvnal Case to another District — Criminal Procedure Code {X of 1872 ), 
s. 64 — Grounds necessary to obtatn transfer when application is opposed by accused. 
Before the transfer of a case from one Criminal Court to another can be made, in cases in 
which the accused objects to the transfer, the prosecution must bring forward the very best 
evidence to prove that a fair trial cannot be had m the district in which the case is ordi- 
narily triable. 

This was an application for the transfer of a criminal case under s. 64 1 of Act 
X of 1872. 

On the 19th November 1880, the Crown obtained a rule calling upon the 
accused to show cause why the case should not be transferred from the Court of 
Burdwan to Hooghly, or to such other district as the Court might direct. 

The grounds on which the rule nist was obtained were set out in an 
affidavit of Mr. Stevens, the District Magistrate of Burdwan, and were to the 
effect that he had been informed, and believed, that the case was causing 
considerable excitement in the district , that the prosecutor and one of the 
accused were persons of influence in the locality; and that most of the inha- 
bitants of the district had their sympathies enlisted on one side or the other. 
The rule came on for hearing on the 7th December 1880, 

[492] Mr. Ml P. Gasper appeared to show cause against the rule. The 
grounds set out in the affidavit of Mr. Stevens (who has only lately been 
appointed the Magistrate of Burdwan) are insufficient ; his statements are all 
based on information and belief , and in no one instance is the name of any infor- 
mant given. My client, in his affidavit, states that he has little or no influence in 


High Court may transfer 
case or direct trial in dis- 
trict other than that in 
which offence was com- 
mitted. 


* Criminal Rule, No. 31 of 1880, against the order of C. C. Stevens, Esq., District 
Magistrate of Burdwan, dated the 30th November 1880. 

t [Sec, 64 : — Whenever it appears to the High Court that such 
order will promote the ends of justice, or tend to the general 
convenience of the parties or witnesses, it may direct the transfer 
of any particular criminal case, or appeal, or class of cases or 
appeals from a criminal Court, subprdinatedio its authority, to 
any other such criminal Court of equal or superior jurisdiction, 
or may order that any offence shall be inquired into or tried in any district or division 
of a district other than that in which the offence has been committed, 

or that it shall be tried before itself. If the High Court withdraws any case from any 
other Court for trial before itself, it shall observe the same procedure which that Court would 
have observed if the case had not been so withdrawn. 

Provided that the orders issued under this section shall not be repugnant to orders issued 
by the Local Government under the last preceding section.] 
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Burdwan ; that he had, under an order of Court, summoned thirty-two witnesses, 
and had been compelled to deposit 300 rupees in Court for the expenses of 
their attendance, and that the greater portion of such witnesses lived in Burd- 
wan itself, and that if the case is transferredi he would be put to great expense ; 
that but of the 290 jurors on the jury list of Burdwan, he is only intimately 
acquainted with at most fourteen, and entirely unacquainted with 180 others. 
There is further no precedent in any of the reports which admits of a transfer 
on the grounds put forward by the Crown. They have numerous safeguards 
against the grounds they rely on. 

Baboo Jugodanund Mookerjee in support of the rule. 

The Judgments of the Court (Garth, C.J., and Field, J.) were 
as follows : — 

Garth, C.J . — I think that this rule should be discharged. 

It was granted at the instance of the Legal Bemembrancci calling upon 
Nobo Gopal Bose and the other prisoners to show cause why the case against 
them, which now stands for trial in the Sessions Court of Burdwan, should not 
bo transferred to Hooghly or to the 24-Parganas, or to some other jury district, 
upon the ground that a fair trial is not likely to be obtained at Burdwan. 

The affidavit in support of this rule was made by Mr. Stevens, the District 
Magistrate of Burdwan, and it is certainly couched in very general terms. 

Mr. Stevens says that he has been credibly informed, and believes, that 
the case is causing considerable excitement in the district ; that the prosecutor, 
and the prisoner Nobo Gopal Bose, are persons of influence in the locality ; and 
that most of the inhabitants of the town of Burdwan and its neighbourhood 
Ci98] have their sympathies enlisted on one side or the other. But he does 
not tell us from what sources his information is derived, nor, except in very 
general terms, the grounds of his belief. 

But we were nevertheless induced to grant the rule, because having regard 
to the allegations in the affidavit, we thought it extremely probable that both 
sides might wish to have the case tried elsewhere, and that it would be at least 
as desirable for the prisoners as for the Crown that the trial should not take 
place at Burdwan. 

It now appears, however, that all the prisoners, and especially Nobo Gopal 
Bose, object very strongly to the transfer, both upon the ground of expense and 
otherwise ; and it therefore becomes our duty to determine wiiether, under the 
circumstances disclosed in the affidavits on either side, we are justified in 
removing the case from the Court where it is legally triable. 

1 am clearly of opinion that before we transfer a criminal case to another 
district against the wish of the accused party, we ought to require the very 
best evidence that a fair trial cannot be had, or, in other words, that the jury 
cannot be trusted to do their duty impartially. 

Now, as I said before, Mr. Stevens’ affidavit is very general in its language. 
It seems that he himself has only been in the district about three months. 
He does not tell ps what are his sources of information or the grounds of his 
belief, and it may be, as Mr. Gasper has suggested, that he has acted upon 
the report of the Police, who may be desirous of having the case tried in 
another district. 

On the other hand, we have an affidavit from the prisoner Nobo Gopal 
Bose, in which he says, in the first place, that he has made arrangements for 
the trial at Burdwan, and incurred considerable expense in so doing ; and in 
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the next place he says that there are upwards of 290 jurymen in the district 
of Burdwan, that with at least 180 of those persons he is not acquainted, and 
that, to the best of his belief, he does not know any one who is acquainted with 
them ; and lastly, he directly contradicts the statements of Mr. Steven^ as to 
the case having caused any public excitement. 

Then we must also bear in mind, in dealing with applications [ 494 ] of 
this kind to transfer a case from one district to another, that there are many 
safeguards in this country against any undue bias on the part of the jury. 

In the first place, there is the right to challenge any of the jurymen who 
are known to be partizans of either party, if there is any real ground for suppos- 
ing that they are likely to be unduly biased. Then another safeguard, as 
Mr. Gasper very properly observes, is that the Judge may, if he pleases, disregard 
the verdict of the jury altogether, and there is also the High Court as a last 
resource in case of^any miscarriage of justice. So that there is less reason 
here than there might be in England for transferring a case for trial to another 
district, upon the ground that an impartial jury is not likely to be obtained. 

If, therefore, the Crown considers it desirable that the trial should take 
place elsewhere, the application should have been made upon much more cogent 
grounds and better materials than those which we have now before us, and we 
cannot accede to the suggestion of the learned Government Pleader, that 
we^ should postpone our decision upon their rule, in order that some fresh 
materials may be obtained. 

I should also add that, if I had more doubt about the matter than I have, 
I confess that what we have just now heard from my learned brother, and 
from the Government Pleader, would have influenced my mind very materially. 
We are informed by the latter (although he has had a large experience in this 
Court for many years) that he is unable at present to mention a single instance 
in which such a transfer in a criminal case has been made. * And my learned 
brother, who, we all know, has had a very large experience in themofussil both 
as a District Judge and a Magistrate, does not remember any case of such a 
transfer, although in many instances criminal trials have been held under 
circumstances which have caused considerable public excitement. 

The rule must, therefore, be discharged. 

Field, J.— I concur in thinking that this rule should be discharged. 

[ 496 ] This is an application, under s. 64 of the Code of Criminal 
Procedure, to have a criminal trial before the Court of Sessions transferred from 
the Burdwan District to the district of Hooghly, Howrah, or the 24-Parganas. 

The grounds upon which such a transfer can be made under s. 64 are — 
(1) that it will promote the ends of justice, or (2) that it will tend to the 
general convenience of the parties or their witnesses. 

Now the second ground may he disposed of at once, for in the present 
case it is not attempted to be shown that the transfer of the trial from Burdwan 
will tend to the convenience of the parties or witnesses, while on the part of 
the accused, it is strongly urged that the transfer, if allowed, will cause con- 
siderable inconvenience and expense to him in procuring J/he attendance of 
the witnesses whom he wishes to call for the defence. Then as to the first 
ground it appears to me that, in order to obtain such a transfer, there 
should be shown to this Court something more tangible and something more 
definite than is disclosed in the affidavit made by Mr. Stevens. It may be 
that this gentleman entirely believed what he has stated In his affidavit, 
and I have no doubt that he did believe it. But what he has stated is 
stated not upon his own personal knowledge, but upon his belief and upon 
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information received from third parties, who are not mentioned, , and as to 
whose means of knowledge or good faith we have no means of forming an 
opinion. 

I think that this affidavit, unsupported by other matter, even under the 
system of criminal law in force in England, would be considered insufficient ; 
and I think that in this country it is ex majore vi insufficient, and for this 
reason. The system of criminal law in force in India differs in three essential 
respects from that in force in England. In the first place, the jury mus^; not 
necessarily be agreed in the verdict. The verdict of a majority is sufficient. 
In the second place, the accused must not necessarily be acquitted, if the jury 
or the majority of them find him not guilty. The Sessions Judge can, if he 
difl’ers in opinion from the jury, refer the case for the consideration of the 
High Court, and it has been decided that upon such a reference the High Court 
can consider the case as well upon the facts as [496] upon the law. In the 
third place, the Local Government, if dissatisfied with the verdict of acquittal, 
can appeal against it to the High Court. 

Having regard to these essential points of difference between the law in 
India and the law in England, it appears to me that, in order to succeed in an 
application of this nature when opposed by the person committed for trial, at 
least as strong a case should be made out in this country as in England, and, 
speaking for myself, I should say a stronger case. 

It may be observed that in the affidavit upon which this rule was granted, 
it was stated that Giridhari Mohunt, upon whose prosecution the accused have 
been committed, has a strong party in Burdwan opposed to Nobo Gopal, 
accused, while Nobo Gopal has influence with persons opposed to Giridhari. 
It, therefore, appeared quite possible that Nobo Gopal w^ould himself wish to 
be tried in another district ; but as he desires to be tried at Burdwan, and is 
willing to risk, the influence of Giridhari being exerted against him, an 
order for the transfer of the trial can be made only if wo are satisfied that 
Nobo Gopal may, or may be able to, exert his influence with the jury so as to 
defeat the ends of justice, and of this I am not satisfied on the affidavit, which 
is the only evidence before us. I concur in discharging the rule. 

Buie discharged. 


NOTES. 

[This case was distinguished in (1897) 25 Cal. 727, where it was held that the difficulty 
of obtaining an impartial jury was a legal ground foi transfer of the case.] 
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The 9th December, 1880. 

Pebsbnt : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 

Field. 

The GovernmenI; 
versus 
Karimdad.=^‘ 

Penal Code (Act XLV of ISSO), s. 211 — Proeecutton for making a False 
Charge — Sjlportunity to Accused to prove the Tttith of Charge. 

Before a person can be put upon his trial for making a false charge under s. Ollf of the 
Penal Code, he must be allowed an opportunity of proving the truth of the complaint made 
by him ; and such an opportunity should be afiorded to him, if he desires to take advantage 
of it, not before the Police, but, before the Magistrate. . 

£407] Magistrates should clearly understand that whilst the Police perform their proper 
duty in collecting evidence, it is the function of the Magistrate alone to decide upon the 
sufiieiency or credibility of such evidence when collected. 

On the 26th July 1880, one Karimdad laid a complaint before the head 
constable in charge of Kubdia outpost, against one Doorga Churn Ghose, a 
Government ofScer, and against his peon, under s. 8421 of the Penal Code. The 
Police enquired into the case and reported that the charge was false. 

On the 20th August, the Deputy Magistrate in charge of the sub-division 
recorded his order on the Police report to the effect, that the charge laid was 
utterly false, and recommended the Magistrate of the District to order the 
prosecution of Karimdad under s. 211 of the Penal Code. The Magistrate had 
previously summoned Karimdad fco make his statement at head -quarters before 
one of the Deputy Magistrates ; he, however, neglected to attend. 

On the 31st August, the Magistrate sanctioned the institution of proceed- 
ings against Karimdad under ss. 211 and 198$ of the Penal Code, and directed 
the Deputy Magistrate to take up the case. 

• Criminal Reference, No. 198 of 1880, from the order of A. Mauson, Esq., Officiating 
Magistrate of Chittagong, dated the 20th November 1880. 

t|Sec. 211 : — Whoever, with intent to cause injury to any person, institutes or causes to 
be instituted any criminal proceeding against that person, or 
False charge of offence falsely charges any person with having committed an offence, 
made with intent to in- knowing that there is no just or lawful ground for such proceed- 
jure. ing or charge against that person, shall be punished with 

imprisonment of either description for a term which may extend 
to two years, or with fine, or with both ; and if such criminal proceeding be instituted on a 
false charge of an offence punishable with death, transporation for life, or imprisonment 
for seven years or upwards, shall be punishable with imprisonment of either description for 
a term which may extend to seven years, and shall also be liable to fine.] • 

tCSeo. 342 rWhoever wrongfully confines any person shall be punished with imprisonment 
Punishment for wrong- either description, for a term which may extend to one year, 
ful confinement. y^hich may extend to one thousand Rupees, or 

with both.] 

Using as a true certifi- , SESec. 198 Whoever corruptly usm or attempts to use any 
oate one known to be false certificate, as a true certificate, knowing the same to be 

in a material point. ^ material point, shall be punished in the 

* manner ae if he gave false evidence.] 


3 OAIi.— ifi 
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On the 21st September, the D^uty Magistrate, without going into the 
case, passed the following order ; — As without first hearing the ease in which 

Earimdad is the complainant, a case under s. 211 of the Indian Penal Oode 

* cannot proceed, it is therefore ordered that the Police be directed to send up 
’* witnesses and Golok Sing, peon, as accused in the case in which Earimdad 
' is the complainant, and the case be fixed for the 30th September. The 

* witnesses present to appear on that day.*' 

On the 30th September, Golok Sing was not present, and the Deputy 
Magistrate addressed the District Magistrate on the subject, and postponed the 
case until a reply was received. 

The District Magistrate, considering that the course pursued by the Deputy 
Magistrate was wrong, transmitted the record, under s. 296 of Act X of 1872, 
to the High Court. 

No one appeared before the High Court. 

, Ci983 The Opinion of the Court (Garth, C. J., and Field; J.) was as 
folfows : — 

We are unable to see that the orders passed by the Deputy Magistrate in 
this case are irregular or illegal. Whatever opinion may have been formed by 
the Magistrate upon the Police report as to the truth of Karimdad's complaint, 
when he appeared with his witnesses and asked to be allowed to prove his case, 
we think that the Magistrate could not, without hearing him and his witnesses, 
and deciding upon the truth or falsehood of his charge, proceed to put him on 
his trial under s. 211 of the Penal Code. It is manifest justice that a man 
ought not to be tried for making a false complaint until he has had an opportunity 
of proving the truth of the complaint made by him ; and such opportunity 
should be afforded him, if he desire to take advantage of it, not before the 
Police, but before the Magistrate. If peisons are to be prosecuted under s. 211 
of the Penal Code upon the mere report of a Police officer that their complaints 
are not true, the Police are made the judges, whether a complaint is true or false. 
Such a delegation of magisterial functions is not contemplated by the law, and 
it requires but little experience of this country to understand how dangerous it 
would be to the best interests of justice. Magistrates of all grades cannot 
understand too clearly that, while the Police perform their proper duty in 
collecting evidence, it is the function of the Magistrate alone to decide upon the 
sufficiency or credibility of this evidence when collected. 

We decline to interfere (see Empress v. Irad Ally, I. L. R., 4 Oal., 869; 
Empress v. Sahk I. L. R., 1 All. 527 ; Empress v. Alnil Husain, I. L. R. 1 
All, 497 ; Bhokteram v Heera Kholita, [. L, R. 5 Cal. 184 : and Ashruf Ah 
V. The Empress, I. L. R., 5 Cal., 181). 

NOTES. 

(PENAL CODE 8. 211— 

Opportunity to be given to complainant for proving his case before charging him unde^* 
tf. 2Ji— , 

Magistrate ought not to give sanction upon Police Report alone : — (1886) 10 Mad. 282 
F.B. ; (1882) 5 All. 36 ; (1885) 8 AU. 38 ; (1887) 14 Cal. 767 F.B. 

But a conviction without giving such opportunity is not illegal (1884) 7 Mad. 292 ; 
(1896) 22 Bom. 696. But See (1881) 7 Oal. 87 where it was held contrary. 

But if complainant la examined, it is sufficient and the conviction ir legal ; — (1681) 7 
Gal. 208.] 
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C499] APPELLATE CIVIL. 


The 9th December^ 1880. 

Present : 

Sir Richard Garth, Kt., Chief Justice 
AND Mr. Justice Field. 

In the Matter of the Petition of Hameedoollah. 


Hameedoollah Plaintiff 

versus 

Mahomed Asghnr Hossein and another Defendants.*' 


Copyright Act (XX of IS47), s. 7 — Small Cause Court Acts (IX of 18f>0 and XI of 
1865)—Zilla Court— Act XII of 1876. 

As the class of cases provided for by s. 7+ of the Copyright Act (XX of 1847) was 
transferred to the jurisdiction of the Calcutta Court of Small Causes by Act IX of 1850, 
notwithstanding the express language used in s. 7 of the Copyright Act, so by analogy the 
juri^fetion in the same class of cases arising in the mofussil was transferred to the 
jurisdiction of the Mofussil Courts of Small Causes by Act XLII of 1860 and Act XI of 1866. 

But sched. i of Act XII of 1876, amending Act XX of 1847, has now re-transferred the 
jurisdiction in such suits to the District Courts. 

This was a rule calling upon Mahomed Asghur Hossein and Syeddeen 
Ahmed to show cause why an order of the Officiating Judge of the Small 
Cause Court of Sealdah, dated 29th May 1880, should not be set aside, and 
the Judge directed to entertain the suit. 

The facts of the case were that, on the 25th July 1878, one Sheikh 
Hameedoollah instituted a suit in the Civil Court of the District Judge of the 
24-Parganas to recover Rs. 375 as damages against one Mahomed Asghur 
Hossein and another for infringement of copyright arising out of the publi- 
cation of a certain Bengali book. On the 4th September 1878, the District 
Judge directed the plaint to be returned, on the ground that the ordinary Civil 
Court had no jurisdiction, the suit being one for damages ; and that the suit 
should have been brought in the Small Cause Court. 

* Rule No. 939 of 1880, against an order of Baboo Balloram Mullick, Officiating Judge 
of the Small Cause Court at Sealdah, made in suit No. 1589 of 1880, dated the 29th May 
1880. 

t[8ec. 7 : — And it is enacted, that if any person shall after the passing of this Act, print, 
or cause to be printed, either for sale or exportation, any book in which there shall be subsist- 
ing copyright, without the consent in writing of the proprietor thereof, or shall have in his 
possession for sale or hire any such book so unlawfully printed without such consent as afore- 
said, such offender, if he shall have so offended, within the local limits of the jurisdiction of 
any of the Courts of judicature established by Her Majesty’s. Charter shall be liable to a 
special action on the case in such Court, and if he shall have so offended in any other of 
• the territories subject to the Government of the East India Company, to a suit in the 
Zillah Court within the jurisdiction of which he shall have so offended, which shall and may 
be prosecuted in the same manner in which any other action of damages may be brought 
r and prosecuted there, and if he shall have so offended in any such last mention^ part of the 
. territories subject to the Government of the East India Company in which there is no Zillah 
Court, to a suit in the highest local Court exercising original civil jurisdiction in such part of 
the said territories*] 
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Sheikh Hameedoollah thereupon filed his suit in the Small Cause Oo^rt 
of Sealdah ; and, on the 28th Beoember 1878, the Judge of the Small Cause 
Court passed a decree in his favour. 

The plainti£r took out execution of this decree and attached cer- 
[500]|tain property of the defendants. The defendants paid up Bs.^ 450, 
which was received in full satisfaction of the decree, and at the same time a 
petition dated 4th March 1879 was filed in Court by the judgment-debtors^ 
stating that the plaintifi had relinquished all claim to damages, and hc^ 
received Bs. 450 in satisfaction of the decree, and that they, the judgment- 
debtors, agreed for the future to abstain from publishing and selling any 
book registered in the name of the decree-holder, and of which he had acquired 
the copyright ; and further stated that, should they break this agreement, they 
would be liable to be sued for damages, and also for the damages already 
relinquished. 

The defendants having again infringed the plaintiff's copyright in a second 
book, the plaintiff, on the 29th March 1879, instituted a suit for damages, and 
the damages relinquished under the petition of the 4th March 1879, against 
defendants in the Small Cause Court. On the 29th May 1880, the Judge of 
the Small Cause Court dismissed the suit, on the ground that he had no 
jurisdiction to entertain a suit of such a nature. As regards the question of 
jurisdiction, the Judge stated as follows : 

“ It appears to be pretty clear that prior to the passing of Act XX of 1847, 
it was extremely doubtful whether the right called ‘copyright” could be enforc- 
ed in British India at all, and the Legislature had doubts as to the applica- 
bility of the English Common law to Indian cases. To remove these doubts 
the Act was passed with a view to afford relief to the wronged, so that the 
relief which the owner of an infringed copyright is entitled to, in this country 
is purely statutory. That being so, the plaintiff must conform to the Statute 
regarding the form of his action. Sections 1 and 13 enumerate the remedies, — 
i, e., he may sue to recover the books printed without authority or for damages 
for the detention thereof, or sue for damages for the conversion thereof in 
trover. The present action is neither one of detinue or trover so far as the 
language of the plaint goes, but it is the former by implication, plus a claim for 
damages for the detention of the book. Section 7 defines the Courts empowered to 
try such suits, — viz,,!^ the Supreme Court ; 2, the Zillah Courts. Where the second 
class of Courts does not exist, the suits are triable in the highest local Court 
exercising original civil [SOI] jurisdiction. So that when s. 13 speaks of the 
institution of oases in other local Courts, the definition given in the 7th section 
should not be overlooked. ... It was further contended that the defendants have, 
by the solenamab, dated 4th March 1879, contracted not to infringe the copy- 
right, and that therefore the case is one for breach of contract, which the Small 
Cause Court is competent to try under s. 6 of Act XI of 1865. The solenamah is 
no contract at all ; it is merely a recognition of the plaintiff's copyright, the defen- 
dants promising to abstain from printing books in which the plaintiff had a 
copyright. . • . But supposing it to be a breach of contract case, jurisdiction to 
try it has been^taken away by s. 11 of the Civil Procedure Code from the 
constituted Civil Courts. Section 11 has not been extended to the Small 
Cause Court, but s. 47 of Act XI of 1865 extends the provisions of the 

Provisions of Section 26 * [Sec. 47 : — The twenty-sixth Section of Act X of 1662 to 

of Act iX of 1862, and of comoUdate and amend the Law relating to $tam^ dtiHes, and# 
Act VI il of 1859, made except as hereinbefore provided, the provisions of the Code of Civil 
appli4^b*e to oases oogni- Proo^uie shah,' so far as the same are or maybe ai^lioa^, 
sable un^er this Act. eirtend to all suits and proceedings under this Act} 
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Procedure Code of Small Oause Court cases as far as they are applicable ; it 
cazmot be the intention of the Legislature to give the Small Cause Court power 
to try cases which, under s. 11 of the Civil Procedure Code, are within the 
exclusive jurisdiction of other Courts. I, therefore, hold that the Small Cause 
Court has no jurisdiction.” 

At the hearing of the rule 

Moonshee Mahomed Yusooff appeared for the Plaintiff. 

Baboo Umesh Ghunder Banerjee for the Defendants. 

The Judgment of the Court (Garth, C. J , and Field, J.) was 
delivered by 

Oarthf C. J. — I think that this rule should be discharged. 

The plaintiff in the first instance brought a suit against the defendants in 
the District Court of tBe 24-Parganas for an alleged infringement of his copy- 
right. The Judge of the 24-Parganas dismissed the suit, upon the ground that, 
being a suit for damages, it ought to have been brought in the Small Cause 
Court. 

The plaintiff then brought a suit in the Small Cause Court at Sealdah, and 
there the defendants took the objection that the suit could not be brought in 
the Small Cause Court, but should [802] have been brought in the District 
Court of the 24-Pargana8. The Small Cause Court dismissed the suit upon 
that ground , and this rule was then obtained by the plaintiff* to set aside the 
order of the Small Cause Court, dismissing his suit and directing that Court to 
try the cause upon the ground that it was properly cognizable there. 

In support of the rule, the learned pleader has now called our attention to 
a case decided in the year 1859 by Sir B. Peacock and two other judges, 
Jodoonath Mullich v. Yawarally (Gasper's Rep., 185). 


In that case it was no doubt decided that, since the passing of the Small 
Cause Court Act of 1850, a suit for the infringement of copyright in Calcutta 
must be brought in the Court of Small Causes, and not on the Original Side 
of this Court ; and the grounds of the decision were these . the Copyright Act 
(XX of 1847) had in effect provided in s. 7 that “ if any person infringed a 
copyright, the offender, if the offence wras committed within the local limits 
of the jurisdiction of any of the chartered High Courts, should be liable to an 
action in such Court ; and that if he offended in any other part of the British 
territories, he should be liable to a suit in the highest local Court exercising 
original civil jurisdiction.” 


That being the law in 1847, the Presidency Small Cause Courts * Act was 
passed in 1850, giving the Small Cause Court exclusive jurisdiction in all suits 
for damages up to a certain amount ; and Sir B. PEACOCK and the other Judges 
held ki that case that, by that Act, tbe jurisdiction, which had been given to 
the High Court by the Aet of 1847, was transferred to the Small Cause Court 
in suits up to the prescribed amount for infringement of copyright. 

By that decision, which appears to me quite correct, we are of course 
bound ; and by a parity of reasoning, the Mofussil Small Catfse Courts, when 
they were established in 1865, obtained exclusive jurisdiction in the mofussil 
to try suits for damages for infringement of copyright up to a certain amount. 


* [Sec. 11 : — The Court shall (subject to the provisions herein contained) have jurisdiction 
all civil suits suits, of a civil nature excepting suits of which 

gsjsCT “ <» u» .to 
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But since these Small Cause Court Acts were passed, s. 7 of Act XX of 1847 has 
been amended by Act XII of 1876 ; and that section now [503] in effect runs 
thus: — “If any person shall infringe any copyright, the offender shall be 
liable to a suit in the highest heal Court exercising original civil jurisdiction.** 
As, therefore, by the Act of 1865 the Legislature transferred the jurisdiction in 
cases for infringement of copyright up to a certain amount from the District 
Courts to the Small Cause Courts, so the Act of 1876 has re-transferred the juris- 
diction in such suits back ngain to the District Courts. 

This appears to me the plain meaning of the Legislature, and it is certainly 
founded on much good reason ; for these suits for infringement of copyright 
involve questions of great difiSoulty, and should be tried by the Court most 
competent to deal with them. 

It is hard in this particular case that the plaintiff should have had to pay 
the costs of both Courts , and although we must discharge this rule, we do so 
without costs. 

Field, J, — I am of the same opinion. The effect of the decision quoted 
from Gasper's Reports is that the class of cases provided for by s. 7 of the 
Copyright Act, XX of 1847, was transferred to the jurisdiction of the Calcutta 
Small Cause Court by Act IX of 1850, notwithstanding the express language 
used in s. 7 of the former Act. By analogy the jurisdiction in the same class of 
cases arising in the mofussil was transferred to the jurisdiction of the Mofussil 
Small Cause Court by Acts XLII of 1860 and XI of 1865. Had the law 
remained in the position in which it then stood, there can be no doubt but that 
this case would have been cognizable in the Small Cause Court ; but in 1876 
the Legislature stepped in and repealed a considerable portion of s. 7 of Act 
XX of 1847. 

Eliminating the matter thus repealed, the section now stands as follows : — 
“ If any person shall print, or cause to be printed, either for sale or exportation, 
any book in which there shall be subsisting copyright, without the consent in 
writing of the proprietor thereof, or shall have in his possession for sale or hire 
any such book so unlawfully printed without such consent as aforesaid, such 
offender shall bo liable to a suit in the highest local Court exercising original 
civil jurisdiction." 

[504] It appears to me that the section as so altered must be regarded as 
a fresh enactment of the Legislature ; and this being so, there can be no doubt 
that the intention of the Ligislature is that these cases arising in the mofussil 
should now be tried in the Court exercising the highest original civil jurisdic- 
tion, which in the present instance is the Court of the District Judge. 

Buie discharged. 
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[6 CaL BOi] 

ORIGINAL CIVIL. 

The 19th and 20th^ December, 1880, 

Present : 

Mr. Justice White. 

Ashootosh Dutt 
versus 

Doorga Chum Chatterjee. 

Lwnitaticm Act (XV of 1877), sclted, ii, art, 180 — Ejoeq\Uton of Decree — Revivor — Civil 
Procedure Code (Act X of 1877), ss, 230, 245, 248 — scire facias, Writ of. 

The plaintiff obtained a decree in 18G4. The first application for execution was made in 
September 1869 under s. 216* of the Civil Procedure Code (Act VITI of 1859) ; and after 
notice to the defendant as provided thereby, an order was made under that section for exe- 
cution to issue. In September 1880 an application for execution was made under s. 230 of 
the Civil Procedure Code of 1877, which repealed Act VIII of 1859 

Held, that the order, after notice, had the effect of reviving the decree within the 
meaning- of art. 180t sched. ii, Act XV of 1877, and therefore the decree was not barred by the 
law of limitation. 

An order for execution under the Code made after notice to show, cause has on the 
Original Side of the Court, the same efiect as an award of execution in pursuance of a writ of 
scire facias had under the Procedure of the Supreme Court ». c, it creates a revivor of the 

decree. 

• [Sec. 216 : — If an interval of more than one year shall have elapsed between the date of 
the decree and the apxilication for its execution, or if the enforce- 
In certain special cases ment of the decree be applied for against the heir or representa- 
notice to show cause why tive of an original party to the suit, the Court shall issue 'a 
the decree should not be notice to the party against whom execution may he applied for 
executed shall be issued requiring him to show cause, within a limited period to be fixed 

by the Court, why the decree should not bo executed against 
him ; Provided that no such notice shall be necessary in consequence of an interval of more 
. than one year having elapsed between the date of the decree and 

Proviso. application for execution, if the application be made within 

one year from the date of the last order passed on any previous application for execution ; and 
provided further that no such notice shall be necessary in coubcqucncc of the application being 
against an heir or representative if upon a previous apxdication foi execution against the same 
person, the Court shall have ordered execution to issue against him.J 
t [Art. 180 

^ X- n • j rT Tune from which period begins 

Description of Application. Period of Limitation. ® 


To enforce a judgment, Twelve years. | When a present right to enforce 

decree or order of any Court the judgment, decree or order 

established by Royal Char- accrues to some person capable of 

ter in the exercise of its releasing the right . Provided that 

ordinary original civil juris- when the judgment, decree or order 

diction or an order of Her has been revived, or some iiart of 

Majesty in Council. the principal money K>ecurod there- 

by^, or some interest on such money 
has been paid, or some acknowledgment of the right thereto has been given in writing, signed 
by ti)ie person liable to pay such principal or interest or, his agent, to the person entitled 
thereto or his agent the twelve years shall be computed from the date of such revivor, payment 
or acknowledgmet, or the latest of such revivor, payments, or acknowledgments, as the case 
may be.] 
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The clause of s, S2d0 of Act X of 1877, Which prohibits a subsequent applioatm for exe- 
cution, only applies where 'the previous application has been made under that section, and 
not where such previous application has been made under Act VIII of 1859. 

In this case the plaintiff obtained a money-decree in the High Oourt 
against the defendant on the 16th of November 1864. The first application 
execution of this decree was made on the 18th September 1869, whan the 
Court ordered a writ of attachment to issue against the person of tjbe 
defendant. After several fruitless attempts to execute this and other subse* 
[SOSj quent similar writs, the plaintiff ultimately succeeded in arresting the 
defendant on the 28th of January 1873. and he was committed to jail The 
defendant lay in jail for two years without satisfying the decree ; and at the 
end of that time was released under the provisions of the Code of 1859, which 
limited imprisonment under a decree to two years. 

In the meanwhile, the plaintiff had the decree transmitted for execution to 
the District Oourt at Hooghly , and that Court, upon an application made on 
tile 20th of August 1874, ordered the right, title, and interest of the defendant 
in certain property within its jurisdiction and in the possession of the defendant 
to be attached. 

When this was done, the defendant and his brother preferred a claim, on the 
ground that the property attached was dehutter property. The claim was dis- 
allowed; and the defendant and his brother, on the 4th December 1874, brought a 
suit to establish that the property was debutter, and therefore not liable for the 
defendant’s debts. This suit was carried through the various Courts of this 
country to the Privy Council, where it was finally decided, on the 6th of July 
1879, that the defendant had, subject to the trusts for the idol, a saleable 
interest in the property attached. This interest was accordingly sold in July 
1880 and reali^sed lis. 273-11. With the exception of this sum, no money was 
realized by the plaintiff under the decree, and there remained a balance due of 
Rs. 11,977-7. Tlie plaintiff having, as he alleged, recently ascertained that the 
defendant possessed some immoveablo property within the original jurisidiction 
of the High Court, procured the decree to be brought back to that Court ; and. 
on the 16th September 1880, obtained the present rule, calling on the defendant 
to show cause why the decree should not be executed. 

Mr, T, A, Apear now showed cause and contended, that if s. 230 of the 
Civil Procedure Code applied to this application for execution, the applica- 
tion w^as barred, inasmuch as more than twelve years had elapsed from 
the date of the decree, and no fraud or force had been shown on the part of the 

I ’udgment-debtor to prevent the execution of the decree within that time; see 
.806j cl. (a), s. 230. That was the only exception in that section which could 
apply under the circumstances of the present case, and that exception did not 
apply hwe. But if s. 230 does not apply, the application is barred by aA. 180, 
sohed. ii of Act XV of 1877, which provides a period of limitation of twelve of 
years from the time when the right to enforce the decree accrued. There were 
several provisions, two of which, it would be contended, were applicable here, 
as giving a fresh period from which the twelve years could be — - 

namdy, that the decree had been revived, or some part of the money secured 
by the decree had been paid or the debt acknowledged ; but it is $ubmit||ed 
there has been no revivor of the decree in the sense intended. The ordeiwrf^ 
18th September 1869 was merely a continuation of the proceedings, did 
not give a fresh point ttom which limitation could be computed, nor has there 
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been any snob payment as to give a fresh period of departure. It is submitted 
the payment contemplated by the proviso to art. 180 is a voluntary payment 
by the judgment-debtor or any one representing him, and not a payment 
enforced by execution-proceediiigs : no acknowledgment of the debt has been 
given. The present application for execution is therefore barred. 

Mr. Kennedy (with him Mr. Bonnerjee), in support of the rule, contended, 
that there had been both payment and revivor within the meaning of art. 180 
of Act XV of 1877. Any payment would be sufficient, and the plaintiff 
had admittedly received a portion of the debt since taking out execution. 
[White, J. — That was not a payment, but an exaction.] But even if this is 
not sufficient, there has been a revivor of the decree by the order of the 18th 
September 1869. That was an order made after more than a year from the 
date of the decree, and ipiist be taken to have been made under the then existing 
procedure, namely, ss. 215 and 216 of Act VIII of 1859. Now those sections were 
merely an express enactment continuing the procedure by scire facias as it exist- 
ed in the Supreme Court as part of the law of England. That law is laid 
down in Tidd’s Practice, vol. ii, p. 1103, which shows that one of the 
Cases in which writs of scire facias were issued was where a [607J judgment 
was more than a year old, in w^hich case the judgment-creditor had to cause the 
writ to bo issued, calling on the debtor to show cause w^hy execution should not 
be allowed. There were two cases in which writs of Scire facias were in general 
use , the other being where the judgment-debtor was dead. With respect to a 
writ issued after the death of the judgment-debtor, it w^as held that it created 
a new right and was not a mere continuation of the suit — Farrell v. Glecson 
(11 01. and Pm., 702) and Farran v. Beresford (10 Cl. and Pin., 319). These 
oases were afterwards cited before the Privy Council in Ireland in In the matter 
of Blake (2 Ir. Ch. Rep., 643) and Griffin v. Blahe (2 Ir. Oh. Rep., 645), where 
the question was, whether there was any distinction between the effect of a writ 
of scire facias issued after the death of the debtor, and one issued because tho 
judgment was more than a year old , and it was there held there was no- 
distinction, and that the latter equally created a new present right to receive 
the debt. What was meant by a revivor is shown too in Pitzherbert's Natura. 
Brevium, p. 266. Without this procedure the judgment could not be enforced. 
This then was the procedure in force in the Supreme Court in 1859, when 
the Civil Procedure Code and the Limitation Act of that year were passed. 
It is submitted that the Legislature intended to substitute the procedure laid 
down in ss. 215, 216 of the former Code for the proceeding by scire facias, 
and that the effect of a notice under the latter section should have the same 
effect as the issue of the writ. The words used in s. 19 of the Limitation Act 
of 1859 have been continued down to the present time —see art. 180, sched. ii 
of Act XV of 1877 ; and the procedure in ss. 215, 216 of Act VIII of 1859 is 
continued in ss. 245*, 248 of Act X of 1877. [White, J. — There is nothing 
about revivor in s. 248 of the Civil Procedure Code. Does the taking proceed- 
ings under s. 248 have the effect of reviving the decree, notwithstanding that 
omission ?] It is submitted it has ; the notice gives a new right, just as the 
scire facias did. The Civil Procedure Code was passed prior to jihe Limitation 
Act ; so, supposing there is an error, the latter Act should guide the Court. 

• [Sec. 246 The Court, on receiving an application for the execution of a decree, shall 
ascertain whether it contains the particulars mentioned m 
Paopedure on receiving Section 236, or such of them as may bo applicable to the case, 
app^pottion for execution and whether it is accompanied by the inventory mentioned in 
of decree. Section 236 ; and if such particulars or inventory are or is 

wanting, it idiall reject the application or return it for amend- 
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[White, J. — Section 230 of the Co'^e seems to prohibit the [SOS] Court 
altogether from entertaining the application.] As to s. 230 of the Procedure Code 
of 1877 it is submitted it does not apply. Act X of 1877 does not apply to 
“ any proceedings after decree that may have been commenced and were still 
pending’* on the Ist October 1877, when the Act came into force ; see s. 3*^* as 
amended by Act XII of 1879. This section was altered on account of the FuU 
Bench ruling in Eunjit Stngh v. Meherban Koer (I. L. E., 3 Cal., 662). These 
proceedings were prior and pending at that time. Besides, s. 230 says, that the 
prior application must have been made under that section, otherwise the section 
does not apply. [White, J. — It was made under the provisions of the then 
Code of Civil Procedure, which were to the same effect as s. 230.] The words 
are express “ under this section, ” not “ under the Procedure Code, ” which 
would have been probably used if the intention of the Legislature had been 
other than I contend it was. As to fraud on the judgment- debtor’s part, it is 
submitted that his saying his property was debuttar amounted to fraud . it was 
really concealing his property. [White, J. — [ can’t say he had no ground for 
saying so. Two Courts decided in his favour.] 

Mr. r. /I. Apcar was allowed to reply. — The proviso in s. 3 of Act X of 
1877 does not apply. This proceeding had not commenced, nor was it pending, 
before Ist of October 1877. What was pending was the proceeding in execu- 
tion against the dehuttcr property, which has been satisfied. Though the Limi- 
tation Act received the assent of the Governor-General subsequently to the 
Civil Procedure Code, yet both Acts came into force together. The means by 
which execution is to be obtained is the Civil Procedure Code alone, and the 
Court is bound by the words of that Code. H it was intended to introduce the 
WTit of bctra facias into the Code of 1859, the intention would have been made 
clear, The introduction of the word “ revive ” in the Limitation Act may well 
have been to exclude the writ of scire facmSy inasmuch as that writ had been 
done away with by the common Law Procedure Act of 1852. It is submitted 
that s. 230 of the Code of Civil Procedure is not [S09] limited to cases in 
w^hich a previous application has been made under that section, but is applicable 
to the present case. [Mr. Kennedy referred to Byraddi Subbarcddi v. Dasappa 
Ban (I. L. E., 1 Mad., 403), Sohan Lai v. Kanm Buksh (I. L. R., 2 All., 281), 
and Ba7n Kishen y.Sedhu (1. L. E., 2 All , 275), to show that unless a previous 
application has been made under s 230 that section does not apply.] 

Cur, adv. vtUt, 


ment or for the addition of the inventory, as the case may be or amend it then and the^Q. 
Every amendment made under this section shall be attested bv tbc signature of the Judge. 

When the application is admited, Court shall enter in the 
Procedure on adm.ttmc. register of the suit a note of tbc application and the date on 
f4iplication. which it was made, and shall order execution of the decree 

according to the nature of the application provided that, in the 
case of a decree for money, the value of the property attached shall as nearly as may be 
correspond with the amount for which the decree has been made 

*[Sec. 3. — The enactments specified in the first Schedule hereto annexed are hereby 
repealed to the extent mentioned in the third columm of the 
same Schedule. 


Enactments repealed. 


But when ixAiny Act, Regulation or Notification passed or issued prior to the day on which 
this Code comes into force reference is made to Act VIII of 
References m previous 1859, Act XXIIl of 1861, or the Code of Civil Procedure or to any 
Acts. other Act hereby repealed, such reference shall so far as may 

be practicable, be read as applying to this Code or the coires- 
ponding part thereof. 


Saving of procedure in Nothing herein contained shall affect the procedure prior 
suits instituted before 1st to decree in any suit instituted or appeal presented before the 
October 1877. ' Code comes into foroe.J 
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White^ J. (after stating the facts as above, continued) : — The decree is 
more than twelve years old, and as such execution would be barred under art. 
180, sohed, ii of the Indian Limitation Act, 1877. But Mr. Kennedy, for the 
plaintiff, has contended with much ability and learning, that the order of this 
Court of the 18th of September 1869 was a revivor of the decree within the meaning 
of the proviso attached to the foregoing article, and which is in these words, 
provided that when the judgment or decree has been revived .... the 
twelve years shall be computed from the date of such revival, or the latest of 
such revivals.” 

The petition does not state how the order of the 18th of September 1869 
came to be made. But it was, made long after the Code of 1859 had been 
applied to this Court on its Original Side. It also appears to have been the 
first order from executirni* which issued upon the decree, and to have been made 
after the lapse of more than a year from the date of the decree ; so I must take 
the order to have been made under ss. 215 and 216 pf the Code of 1859, and, 
therefore, after notice to the defendant to show cause why the decree should 
not be executed against him. 

The corresponding sections to those in the Code of 1877 are ss. 245 and 
248, the latter of which enacts that notice to show cause must issue, “ if more 
than a year has elapsed between the date of the decree and the application for 
its execution.” 

In neither of the Codes is an order for execution made after notice under 
these foregoing sections, described as reviving the decree. The question is, 
whether it has that effect, [ 510 ] and is what the Legislature had in mind 
when it speaks in the present Limitation Act of the revival of a decree. 

The proviso in question is a transcript of one m the repealed Limitation 
Act of 1871, and in tracing back to its source, the language used in the proviso, 
we find the woids first used in s. 19 of Act XIV of 1859, which enacts, that 
no proceeding shall be brought to enforce a judgment or decree of a Court 
established by Royal Charter but within twelve years from ihe decree, unless ki 

the meantime such decree shall have been duly revived and in 

such case no proceeding shall be brought to enforce the decree but within twelve 
years after such revival or the latest of sucii revivals. ” 

This was the first Limitation Act of the Legislature of India which applied 
to the Chartered Courts at the three Presidencies. In 1859, these Courts were 
governed by their own procedure. It was part of that procedure that execution 
could not issue upon a judgment more than a year old without suing out a writ 
of scire facias against the defendants. The 195th of the repealed rules of 1851 
on the Plea Side of the old Supreme Court of Calcutta recognises the procedure • 
to be such. 


*[Sec. 19 : — No proceeding shall be taken feoonforcc any judgment .decree, or order of any 
Court established by Royal Charter but within twelve years next 
Proceedings for enforcing after a present right to enforce the same shall have accrued to some 
judgments,&c., of Supreme persons capable of releasing the same unless in the mean-time 


Courts to be taken within such judgment, decree, or order shall have been duly received, 
twelve years. or some part of the principal money secured fty such judgment, 

decree or order or some interest thereon shall have been paid, or 
some acknowledgment of the right thereto shall have been given in writing, signed by the 
person by whom the same shall be payable or his agent, to the person entitled thereto ot 
his agent ; and in any such case no proceeding shall be brought to enforce the said judgment, 
decree, or order, but within twelve years after such revivor, payment or acknowledgment, or 
the latest of such revivors, payments, or acknowledgments, as the case may be, provided 
that for three years next aRer the passing of this Act every judgment, decree, and order 
T, A»Arr which may bo in force at the date of the passing of this Act, 

mS^nowinfL? ' by law now in for^. anytb»g 

znent now in lorce. contained notwithstanding.] 
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The vnrit of sdre facias was introduced into the Chartered Courts from 
the English law, and that law governed its operation and effect. By the 
common law of England, in the case of judgments in personal actions, if more 
than a year and a day passed without execution, the plaintiff’s only remedy 
was an action of debt upon the judgment. The Statute of Westminster the 
2ndt 13 Edward 1, o. 45, gave the plaintiff the alternative remedy of suing out 
a scire facias (4 Oomyn’s Digest, Title Execution, A. 4 and I. 4 ; Tidd’s Practice, 
p. 1102). The effect of an award of execution in pursuance of the scire facias 
was to revive the judgment. It is so stated in Tidd's Practice, p. 1103 ; and 
the point is placed beyond controversy Farrell v. Oleesdn (11 01. and Fin., 702) 
and In the matter of Blake (2 Ir. Oh. Eep., 643), before the Judicial Committee 
of the Privy Council in Ireland. These cases decide that sctre facias upon a 
judgment is not a mere continuation of a former suit, but creates a 
new right. It would appear from Tidd’s Practice, p. 1106, citing a case 
£611] from 2 Salkeld, 598, that although subsequent writs of scire facias may 
be taken out, and it may be necessary to take them out, it is the first scire facias 
which revives the judgment* It is unnecessary, however, to determine in this 
case how that may be, as the first order for execution in the present case is 
leas than twelve years old. 

There was then, at the date when the Limitation Act of 1859 came into 
force, a proceeding in the Supreme Court which had unquestionably the effect of 
reviving a judgment. This proceeding has since been displaced by a new 
proceeding, which in substance is the same as the old proceeding. It com- 
mences with a notice to show cause why the decree should not be executed, 
and terminates with an order for execution, which is tantamount to the award 
of execution under the scire facias. Inasmuch as the legislature has, not- 
withstanding the change in procedure, retained in the present Limitation Act 
the language of the Act of 1859, and prescribed a fresh point of departure for 
the twelve years in the case of a judgment that has been revived, and 
inasmuch as I am bound to give effect, if possible, to every part ®f the language 
of the Legislature in the Limitation Act, I must hold that an order for execution 
under the Code made aftev notice to show cause has, on the Original Side of 
this Court, the same effect of reviving the judgment as the scire facias had. 

It is contended for the defendant that though the order of the 18th of 
September 1869 may have revived the judgment, [ am pj’ecluded from granting 
the present application by that part of s. 230 of the Code now in force which 
prohibits this Court from granting, except under certain circumstances, a subse- 
quent application vs here the decree is more than twelve years old. 

Section 230 of the Code, as it stood when the Code was passed in 1877, 
prohibited the granting of a subsequent application for execution of a decree 
more than twelve years old, unless the Court was satisfied that due diligence 
had been used to obtain satisfaction under the previous order for execution. As 
the section now stands, amended by the Act of 1879, it prohibits the grant 
of a subsequent application, no matter what diligence may have been 
used, unless thS judgment-debtor has, by [612] fraud or force, prevented the 
decree from being executed within tbe twelve years. The consequence is, that 
if from the mere impeeuniosity of the judgment-debtor a decree remains un- 
satisfied for twelve years, no further order for execution can be made. No 
fraud or force has been found to exist in the present case, but Mr. Kennedy 
argues that this part of s. 230 only applies where the previous application for 
execution was actually' made under s. 230, and not where, as here, the previous 
application was made imder the Code of 1859. The language employed in 
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6. 230 is this, '* Where an application to execute a decree has been made under 
this section and granted, no subsequent application to execute the same decree 
shall be granted after the expiration of twelve years, ” 

The natural meaning of the foregoing language is, that the previous appli- 
cation must be one made under s. 230. Mr. Kennedy has cited the cases of 
Byraddi Subbareddi v. Dassappa Bait, (I. L. B., 1 Mad., 403) and Bam Kishen 
V. Sedhu (I. L. B., 2 All., 275),. in which these Courts considered that the 
restriction upon the subsequent application only applied whore the previous 
application had been made under s. 230. The effect of this new provision in 
s. 230 is to cut down the right of a judgment-creditor to procure execution to 
issue upon an unsatisfied judgment. 

I am of opinion that the restriction does not effect the present application, 
and that, consequently, I-am not prevented from making this rule absolute. 

When the case occurs of a subsequent application for execution after the 
grant of a previous application under s. 230, a somewhat difficult question may 
arise how to reconcile the language of that section with the proviso in art. 180 
of sched. ii of the Limitation Act of 1877 ; but it is unnecessary now to pro- 
nounce any opinion upon the point. 

The rule will be made absolute with costs, and execution will issue for the 
balance remaining due under the decree. 

Buie absolute. 

Attorney for the Plaintiff : Mr, Heckle, 

Attorneys for the Defendant : Messrs. Ohose and Bose. 

NOTES. 

[REVIVOR OF DECREE 

The corroctuess of the ruling in this case was doubted in (1890) 17 Cal. 491 but it has sines 
been followed as an authority : — (1892) 20 Cal. 651 ; (1884) 7 Mad. 540 • (1895) 22 Cal. 921 ; 
(1896) 24 Cal. 244 ; (1903) 30 Cal. 979. 

The subject is dealt with by Mookerjee, J. in (1909) 36 Cal. 543=9 C. L. J. 271. If there is 
no order for execution after issuing notice under s. 248 (C. P, C.) there is no revivor : — (1903) 
30 Cal. 643=7 C. W. N. 793. 

An application for transmission of certified copy of decree amounts to revivor : — (1895) 
Cal. 921. 

See also Mitra on Limitation, Vol II (1911) p. 1241,] 
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[618] APPELLATE CIVIL. 

The 10th December, 1880. 

Prksent : 

SiK Eichard Garth, Kt., Chief Justice, and Mr. Justice Field. 

Latchman Pandeh Decree-holder 

versus i 

Maddan Mohun Shye and others Judgment-debtors.* 

Mmecution of Decree — Court which passed the Decree — Civil Procedure Code (Act X of 1877 ^ 

as amended by Act XII of 1879)^ SB, 223, 649 — Limitation Act {XV of 1877), sched, U, 

art, 179, cL 4, 

Per Garth, C.J. — Section 649 of the Civil Procedure Code as amended by Act XII of 
1879, which explains the meaning of the expression the “ Court which passed the decree,” 
does not exclude the Court which originally passed the decree as being a Court in which an 
application for execution should be made, but merely includes another Court. 

When, therefore, a Court which has passed a decree has ceased to have jurisdiction to 
execute it, the application for execution may be made either to that Court, although it has 
ceased to have jurisdiction to execute the decree, or to the Court which (if the suit wherein 
the decree was passed were instituted at the time of making application to execute it) would 
have jurisdiction to try the suit. 

Per FIEIjD, J. — A Court does not cease to be “the Court which passed the decree ” 
merely by reason that the head-quarters of such Court are removed to another place, or 
merely because the local limits of the jurisdiction of such Court are altered. 

An application for the transfer of a decree under the provisions of s. 223 and the following 
section of Act X of 1877, is a step in aid of the execution of the decree within the meaning of 
cl, 4 , art. 197, sched. ii of Act XV of 1877. 

Thb facts of this case are sufficiently stated in the Judgments. 

Baboo Trmhhanauth Mttra for the Appellant. 

Baboo Bash Behary Ghose for the Respondents. 

Garth, C.J. —A suit was brought in the Court of the Munsif of Manbazaar, 
to recover the sum due upon a mortgage -bond, and to realize that sum 
by sale of the mortgaged [514] property ; and a decree was made accordingly. 
That decree was dated the 5th of December 1876, and on the 5th of December 
1879 an application was made to the same Munsif, who had then removed his 
Court to Barabazaar, for execution of the decree. 

In the meantime the particular area in which the mortgage-property was 
situate had been removed from the Munsifi of Manbazaar to the Munsifi of 
Eatra. 

The Munsif of Manbazaar entertained the application for execution, and, 
•onsidering that he had jurisdiction to deal with it, he sent it with the usual 
©ertificate to thf Court of the District Judge of Bancoora to be executed, and 
that Judge sent it on to the Munsif of Eatra for execution. 

It was then objected that the application for execution had not been made 
to the proper Court, and that the execution-creditor was bound to apply, 


* Appeal from order No. 226 of 1880, against the order of Baboo Brojendro Ooomar Seal, 
Additional Judge of Ban^ora, dated the 26th June 1880, affirming the order of Baboo 
Hemanga Ohundro Bosn, L^unsif of Katra, dated the 22nd March 1880. 
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under s. 230 of the Code of the Civil Procedure, to the Munsif of Katra, within 
whose jurisdiction the mortgaged property then was, he being the proper 
officer, as it was contended, to whom the application should have been 
made ; and that as the application had been made to the Munsif of uManbazaar, 
the decree could not be executed ; and moreover, the Munsif of Katra appears 
also to have held, that as three years had gone by from the time when the 
decree was obtained, no fresh application could be made to him as the Munsif 
of Katia. He accordingly refused to execute the decree on those grounds. 

That decision was then appealed to the District Judge of Bancoora, and 
he held that the Munsif was right, and that tlie plaintiff was under a mistake in 
making his application originally to the Munsif of Barabazaar. 

The consequence is, that the application for execution has been refused by 
both the Courts. * 

The case now comes before us on appeal , and it seems to depend upon the 
proper construction of the execution sections of the Code of Civil Procedure, 
the real point being, whether the Court of the Munsif of Barabazaar was the 
Court to which, under the circumstances, the plaintiff had a right to ai^ply. 

Now s. 223 ' of the Code of Civil Procedure provides, that [51 5} a decree 
may be executed either by the Couit which passed it, or by the Court to wliich 
it is sent for execution, and by the Amending Act XII of 1879, an addition has 
been made to s. 649 of the Code to the effect, that the \vords “ the Court which 
passed the decree,’' as used in Chap XIX of the Code, is to he deemed to 
include, wdiere the Court winch passed the decree to ho executed has ceased to 
have jurisdiction to execute it, the Court which, if the suit wherein the decree 
was passed were instituted at the time of making the application for execution 
of the decree, would have jurisdiction to try the suit. 


^ /I ‘[See 2*23 ~A decree may be executed oitb or by the Co art 

t^ourt i)y wnicn aecree execution 

may )e oxecu ,e( under the provisuiiis hereinafter contained. 

The Coiut Nvhich p.isscd a decree may, on the iipplicatiou of the decree-holder, send it 
for execution to another Court 


(a) If the person against whom the drcrcc is passed actually and voluntarily resides or 
carries on business, or personally work> for gam, within the local limits of the jurisdiction of 
such other Court, or 

(b) If such person has not property within the local limits of the juiisdictiou of the 
Court winch passed the decree sufticieiit to satish such decree and his property within the 
lociil limits of the jurisdiction of such other Court, or 

(c) If the decree direct the sale of immoveable property sitmite outside the district within 
which the Court which passed it js situab*, or 

{cl) If the Court which passed the decree considers for anj other reason, which it shall 
record in writing, that the decree should ho executed by such other Court. 

The Court which passed a decree nviy of its own motion send it for execution to any 
Court subordinate thereto 


The Court to which a docioe is sent under this section for execution shall certify to the 
Court which passed it, the fact of such execution, or wdioro the former Court fails to execute 
the same, the circumstances attondmg «iicli failure If the decree has been passed in a case 
cognizable by a Court of Small (kmaes and the Court which passed it wishes it to be 
executed in Calcutta, Madras, Bombay or llangnoii, such Court may send* to the local Court 
of Small Causes the copies and ceitificate uospectivuly mentioned in clauses (a) (6) and (c) of 
section 224 ; and such Court of Sinall C.iuses shall thorcupoii execute the decree as if it had 
been passed by itself. 

If ihe Court to which a decree is to bo sent for execution is situate within the same district 
as the Court which passed bucli decree, such Court shall send the same directly to the former 
Court. But if the Court to which the decree is to be sent for execution is situate 
in a different district, the Court which passed it shall send it to the District Court of the 
district in which the decree is to bo executed.] 
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Now it is to be observed that this clause, which explains the meaning of 
the expression **the Court which passed the decree,” does not exclude the^ Court 
which originally passed the decree as being a Court to which the application 
.should be made, but only includes another Court; and I take the meaning of 
the clause to be this, that where the Court which passed the decree has ceased 
to have jurisdiction to execute it, the applic^ion for execution may be made either 
to that Court, although it has ceased to have jurisdiction to execute the decree, 
or to the Court which, if the suit wherein the decree was passed were 
instituted at the time of making application to execute it, would have 
jurisdiction to try the suit. 

Now there is no doubt that if this suit had been instituted at the time of 
making the application for executing the decree, it must have been brought in 
the Court of the Murisif of Katra. But then the applicant, as T take it, has a 
right to apply either to that Court oi* to the Court which passed the decree, 
which is the Court of the Munsif of Barabaxaar. The Court of the Munsif of 
Barabazaar is not less the Court which passed the decree, merely because that 
Court has changed its name from the Court of Manbazaar to the Court of 
Barabazaar. It is the self-same Munsif and the self-same Court, and it is not 
less the Court of the Munsif of Manbazaar because its position or its name has 
been changed. 

It seems to me, therefore, that the plaintiff liad a right to apply to the 
Munsif of Barabazaar to execute the decree, and that Court having entertained 
the application, and having sent it to the District Court of Bancoora, and the 
District Court having [816] sent it in due course to the Munsif of Katra for 
execution, the Munsif of Katra was hound to execute it. 

Even supposing it had been necessary to make a fresh application to the 
Munsif of Katra, I still consider that the plaintiff* wpuld be in time, because 
the application which he made was made to the piop^r Court within three years 
from the date of the decree, and thus he would have i^hree years more from the 
date of that application. But it really is not necessary to decide this, because 
I consider thj<.1I the plaintiff made the application to the proper Court within 
the proper time, and that the Court to which it was sent is bound to execute it. 

The appeal must, therefore, be decreed, and the case must go back with 
directions to the Munsif of Katra to execute the decree. The appellant will 
have his costs in all the Courts ; the hearing fee for this Court being fixed at 
two gold-mohurs. 

Field, J.- The decree which forms the subject of these proceedings was 
passed on the 5ih of December 1876 by the Munsif of Manbazaar. Subsequent to 
the passing of that decree, the head-quarters of the Manbazaar Munsiti were 
transferred from Manbazaar to Barabazaar, and the local limits of the 
jurisdiction of the same Munsifi were altered by transferring certain thanas 
to the district of West Burdwan and forming them into, or uniting them with- 
in, another Munsifi, termed the Katra Munsifi. 

On the 5tli of December 1879, the decree-holder applied to the Munsif of 
Manbazaar, then stationed at Barabazaar, to have his decree executed. The 
decree was a money-decree, which also declared a lien on certain immoveable 
property. This immoveable property was, at the time of making the decrise, 
within the jurisdiction of the Manbazaar Munsifi ; and by reason of the transfer, 
to which I have adverted, became subsequently, and was on the 6th of 
December 1879, a portion of the local jurisdiction of the Katra Munsifi. 
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The lower Courts appear to be of opinion that because this immoveable 
property was no longer within the jurisdiction of the Manbazaar Munsif, this 
Munsif had no jurisdiction to execute or to entertain an application for the 
execution of the decree. 

It appears to me that this view is an erroneous one. The jurisdiction to 
execute a decree is given by s. 223 of the Code of Civil Procedure ; and according 
to that section a decree may be executed either by the Court which passed it, or 
by the Court to which it is sent for execution under the provisions of the Act 
thereinafter contained. 

Now it appears to me that the Munsif’s Court at Manbazaar did not cease 
to be “ the Court which passed the decree” merely by reason that the head- 
quarters of the Munsif had been moved to another place, or merely by reason 
that the local limits of the jurisdiction of the Munsif were altered. This 
being so, it is clear that the execution of the decree might have been liad in the 
Court of the Munsif of Barabazaar. 

A good deal of discussion has taken place during the argument in this 
case about the meaning of s. 649 of the Amended Code of Civil Procedure. 
That section provides that the expression in Chap. XIX of the Code, “ Court 
which passed the decree,” or words to that effect, shall, unless there be 
anything repugnant in the context, be deemed to include, where the decree 
to bq executed is passed in appeal, the Court which passed the decree against 
which the appeal was preferred ; and where the Court which passed the decree 
to be executed has ceased to exist or to have jurisdiction to execute it, the Court 
which, if the suit wherein the decree was passed were instituted at the time of 
making application for execution of the decree would have jurisdiction to try 
such suit.” 

It has been contended, that because the immoveable property included in 
the decree is now situated within the jurisdiction of the Katra Munsif, therefore 
the application for the execution of the decree must be made to the Katra 
Munsif’s Court, because if a suit were now to be brought in respect of such 
immoveable property, such suit must be instituted in the Katra Munsif s 
Court. It appears to me that this contention is untenable, for tlie Court which 
passed the decree has not ceased to exist or ceased to have jurisdiction to 
execute it. 

The words of the section (649) are, it may be observed, in extension of 
the original and literal meaning of the expression “ Court which passed the 
decree.” The definition contained [SIS] in s. 649 was not intended by the 
Legislature to limit or confine the natural meaning of the expression “ Court 
which passed the decree” to the exact, instances stated in the new section. 
This is the usual interpretation put upon the word “ include” when employed in 
the definition portion of a Statute. See BeJ v. Kershaw (Q and B., 999, at 
p. 1007) ; Ex parte Ferguson (L. E., 6 Q. B., 280, at p. 291) ; Pound V. Plumstead 
Board of Wards (L. K., 7 Q. B,, 183) ; and Doed Edney v. Benham (7 Q.B., 
976, at p. 979). It follows, therefore, that the expression “ Court which passed 
the decree” must in this case still include the Court of the Munsif of Barabazaar. 

The words in s. 649, which have reference to the Court jyhich passed the 
decree ceasing to exist, refer to a class of cases not uncommon in these provinces, 
in which a Small Cause Court having been in existence for a certain number 
of years has afterwards been abolished by an order of the Local Government 
(see B. 3^^ of Act XI of 1865). The application for execution of a decree passed 

*[Sec. 3 : — The Local Governmenc may, 'with the previous 
Constitution of Small sanction of the Governor-General of India in Council, constitute 
Cause Courts. for the triel of suits under this Act, Courts of Small Causes with 

such establishment of Officers as may be necessary, at any 
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by such an abolished Court must now be made to the Munsif who would have 
jurisdiction to entertain the suit in which such decree was made, if such suit 
were instituted at the time when application for such execution is made. Another 
example is, where the Sudder Ameen who had jurisdiction throughout the 
whole of the district with a pecuniary limit exceeding that of a Munsif was 
abolished as such, the officer who was Sudder Ameen becoming the Munsif at 
head-quarters with a local jurisdiction limited to a single Munsif usually that 
at head-quarters. See cl. 2, s. 4,'*' read with s. 8l of the repealed Act XVI of 
1868. A decree passed by such a Sudder Ameen who had a local jurisdiction 
over the whole district could, therefore, be executed in the Court of the Munsif 
before whom a suit would now be instituted in respect of the claim for which the 
decree was passed by the Sudder Ameen. In the absence of these provisions, 
and after the repeal of Act XVI of 1868, there was doubt as to the Court 
which had jurisdiction to execute such a decree. While cl. 2 of s. 4 and 
s. 8 of Act XVI of 1868 remained in force, application foi execution must have 
been made to the Court of the [fil9] Sudder Munsif ; but in this case, if the 
decree-holder sought to attach and sell property situate within the existing local 
limits of jurisdiction of another Munsif, it would have been necessary to transfer 
the decree to such Munsif for execution under the provisions on this behalf 
contained in the Code. 

The words “ cease to liave jurisdiction to execute it '' in s. 649 were intend- 
edsto meet such a case as the following , —for example, where an Additional 
or Suboi'dinate Judge, attached to more than one district, having passed a 
decree in one district, leaves this district and sits in another district under the 
provisions of s. 15 ot the Bengal Civil Couits Act, such Additional or Sub- 
ordinate Judge is a Court, When such a Court is sitting in a district other than 
that in which the decree was passed, it has not ceased to exist, but it has 
ceased to have jurisdiction to execute that particular decree. Under the pro- 
visions of s. 649, application for execution can then be made to the Com t which 
at the time of making the application would have jurisdiction to entertain the 
suit in whicli the decree was passed. 

It being thus clear that an application for the execution of the decree in 
this case could be made to llieMunsif ofManbazaar or Barabazaar, whose Court 
was, in the literal sense of the term, the Court, which passed the deciee, it was 
competent to tlie Manbazaar Munsif to transfer this decree for execution under 
the provisions contained in s, 223 to the Katra Munsif. When the decree was 
so transferred, it was the duty of tlie Katra Munsif to proceed under tlie pro- 
visions of the Code to effect the execution tliereof. 


places within the tern tor ies aiider such Goveri.meut. Whenever a Court of Small Causes 
. shall he so constituteil , the Local Government shall fix the 
Limits of their tern tonal territorial limits of‘ the jurisdiction of such Court, and llla^ from 
jurisdiction to be fixed bj time to time alter the limits so fixed The Local Government 
Local Government. nny uholibh any Court of Small Causes ] 

•[Sec. 4cL2 —The present Sadr Amins and Munsif s, shall he the fir.-,t Munsifs and 
Tj, , t (subject to any alteration of the limits of their local jurisdiction 

First IMunsifs which may be made by the Local Government) shall severally 

, , exercise the jurisdiction of Munsifs undei this Act within 
the local limits within which, immediately before the passing of this Act, they respectively 
exercised the jurisdiction of Munsif.] ’ ^ rcspecuieiy 


Subordinate Judges and 
Munsifs to be a Civil Court. 


^ ^ Subordinate Judge and Munsif under this 

Act shall be feeing to be a Civil Court within the meaning of 
the Code of Civil Procedure and of this Act.] ® 
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I may here observe that there is a distinction between the jurisdiction of 
the Court to execute the decree and the circumstances under which effective 
execution can be had. Clause ( c) of s. 223 appears to me to have direct reference 
to a case like the present. The Munsif of Manbazaar could not make a decree 
directing the sale of the immoveable property included in the present decree, 
unless at the time when the plaint was filed in the case in which such decree 
was made that property was situate within the local limits of the jurisdiction 
of his Court. The fact of the site of this property having been, subsequent to 
[520] the making of the decree, placed outside the local limits of his jurisdic- 
tion, brings the case within cl. (c). 

There is one more point in the case which it is necessary to notice, and 
that has reference to the Limitation Act. I have pointed out that, in my 
opinion, the Munsif of Barabazaar, as being the Court which passed the decree, 
was competent to execute it. Execution might have been had against the person 
or moveable property of the Judgment-debtor, if at any time found within the 
jurisdiction of the Barabazaar Munsif. But if no such execution could be had, 
because the Judgment-debtor did not reside or come within, and had no move- 
able property within, such Munsif*s jurisdiction, it is clear that the only course 
open to the decree-holder to obtain effective execution would be to apply to tlie 
Court of the Barabazaar Munsif under s. 230 to have the decree sent for execu- 
tion to the Katra Munsif. Now if the application to the Barabazaar Munsif 
be taken to be not an application for the execution of the decree, but merely 
an application for the transfer of the decree under the provisions contained in 
s. 223 and following sections, it appears to me tliat such an application for 
transfer is a step in aid of the execution of the decree within the moaning of 
cl. 4, art. 179 of the second schedule of the present Limitation Act, and that, 
therefore, the decree-holder would have a fresh period of three years from the 
date of such application for transfer. Were it otherwise — were the date of the 
application made under s. 230 to enforce a decree sent to anofclier Court to be 
taken as the date up to which the period of limitation riiav extend, inasmuch 
as no such application can bo made until the decree has been sent, a decree- 
holder would often be barred through no laches of his own, but merely because, 
although he had applied in time under s. 223 to have the deciee sent to the 
other Court, delay in transmitting it had occurred in consequence of some one 
of the many causes wdiich retard the completion of ofiico woik. 


For these reasons, I concur in thinking that the order of the lower 
Court must be reversed. 

Appeal allowed, 

NOTES. 

[I TRANSFER OF JURISDICTION OF COURT SUBSEQUENT TO DECREE— WHICH 
COURT IS TO EXECUTE 7— 

Tho rule laid down in this case that both the Court which passed the decree and the 
Court to which the jurisdiction over the subject matter has boon transferred have powers to 
' execute the decree was applied in (1887) 15 Cal. 667 whore it was held that the Court which 
passed tho mortgage decree could sell the property though the jurisdiction had been trans- 
ferred subsequent to the decree 

Again in (1900) 28 Cal 238=5 C. W. N. 150 and (1908) 35 Cal. 974=12 C. W. N. 869 
it was held that “the Court which passed tho decree*’ includes the Court to which the 
jurisdiction has been transferred. 

See also (1880) 6 Cal. 201 , (1887) 11 Bom. 153 ; (1897) 25 Cal. 315 ; 11907) 30 Mad- 

637 ; (1890) 17 Cal at 703. i ^ r. * iqqo 

Sec. 88 of the C. P. 0., 1908, corresponds to s. 649 of the repealed Code of 1882. 


11. LIMITATION—BTEP IN AID OF EXECUTION— 

An application for transfer of decree is a step in aid of execution (1892) 20 Cal. 20 ; 

(1895) 22 Cal. 375.] 
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LUOHMAN ZiALL v. 


[621] The 14th December t 1880, 

Present : 

Mr. Justice Mittbr and Mr. Justice. Maclean. 

Luchman Lall Plaintiff 

versus 

Bam Lall Defendant.’^' 

Suit for Adjustment of AccouiUs of a Partnership — Jurisdiction — Cmitract Act 

(IX of 1872), s. 265, 

Section 265 of the Contract Act, while it enables a partner, after the termination of a 
partnership, to apply to the District Court to wind up the business, does not take away the 
ordinary right of suit in any Civil Court having jurisdiction to have the accounts of the 
partnership taken. 

This was a suit for the adjustment qf account of a partnership, and to recover a 
sum of money alleged to be due; 

The plaint, inter aha, stated, that the plaintiff and defendant entered into 
partnership for the purpose of carrying on a trade in grain, upon the agree- 
ment that each partner should supply a moiety of the capital, and that the 
profit, shpuld be divided equally between them ; that the said partnership 
continued from the 16th May 1877 to the 3rd October of the sarhe year ; that 
during the continuance of the said partnership the plaintiff purchased grain 
at Boyapura, and despatched it for sale to a Calcutta firm, and that 
part of the grain so purchased was sold at Boyapura ; that the grain sent 
to Calcutta was sold under the management of the defendant; that 
the value of the grain purchased by the plaintiff, together with the price 
of the bags, amounted to Bs. 3,230-8-3 ; that the defendant being liable for a 
moiety of this sum, paid Es. 1,542-4-lJ, leaving a balance of Es. 73 still due, 
which sum was paid by the plaintiff in excess of the sum due and paid by him 
as his moiety of the capital expended ; that the plaintiff incurred a further 
expense of Bs. 193-15-3 for certain additional bags despatched by him to 
Calcutta ; and that the two last-mentioned sums, together with the share of 
the profit due to him on the sale of the grain in Calcutta, amounted to 
Bs. 949-5-4i, the subject of the present suit. 

[522] The defendant, in his written statement, denied the allegation in 
the plaint in all material particulars, and set out his own version of the 
partnership transactions, which went to show that the plaintiff was indebted 
to the defendant. A cross-suit was filed by the defendant against the 
plaintiff. 

The Court of first instance on the facts dismissed the plaintiff’s suit. The 
lower Appellate Court was of opinion that the present suit was not one for a 
balance due on a mutually adjusted account, but (the partnership having 
been already dissolved) an application for winding up the business of the firm 
under s. 265 of the Contract Act ; and that such application could, under that 
section, only be entertained by a Court not inferior to the Court of a District 

* Appeal from Appellate Decrees, Nos. 1726 and 1888 of 1879, against the decree of J.F. 
Stevens, Esq., Officiating Judge of Patna, dated the 5th June 1879, affirming the decree of 
Baboo Ghuckerdhur Pros^id, Second Sudder Munsif of that district, dated the dOth 
December 1678. 
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Judges 5*he suit having been instituted in the Court of the ATunsif, therefore 
faiM on the plea of jurisdiotion. For this reason the lower Appellate Court 
dismissed the appeal. 

The plaintiff thereupon appealed to the High Court. 

Baboo Sem Chunder Banarjee and Baboo Umakali Mookerjee for the 
Appellant. 

Baboo Umbika Churn Ohose and Baboo Pran Nath Pundit for the Ees- 
pondent. 

The Judgment of the Court (Mitter and Maclean, J.T.) was delirered 

by 

Mitter, J, — These are two cross-suits between persons who at one time 
were carrying on a part'fi^ship business in grain. The object of the suits was 
for adjustment of account, and for recovery of the money due to each other. 
The Suits were instituted in the Court of the Munsif of Patna. The Munsif 
dismissed both these suits. There were two appeals ; and the District Judge on 
appeal held, that the Munsif had no jurisdiction to entertain the suit, because, 
under s. 265 of the Contract Act, it was the District Judge's Court which 
had sole jurisdiction to grant relief in a case like this. 'VVe think4hat^lie 
District Judge is wrong in this view. It has been decided by C623rthe 
Madras High Court in the case of Javali Baniasarm v. Sathambakam Thent’ 
vengadasamt (I. L. B., 1 Mad., 340) that s. 265 is only an enabling sec- 
tion, — that is to say, it leaves to the option of the plaintiff either to' institute 
proceedings under that section in the District Judge's Court, or to pursue his 
ordinary civil remedy by instituting a regular suit in the Court which has 
jurisdiction having regard to the pecuniary value of the suit. We entirely 
concur in this view of the section, and think that it does not oust the Civil 
Court from its jurisdiction. 

We, therefore, set aside the decisions of the lower Appellate Court, and 
remand the two oases to that Court for retrial. Costs to abide the result. 

Appeal allowed — Case remanded, 

NOTES. 

[PARTNERSHIP SUIT— STATUTORY CHANGE— 

While this case laid t down that a suit might lie in any Court having jurisdiction — a view 
which was followed in (1881) 6 Bom. 165 ; (1883) 5 All. 500 — it was laid down that the proper 
Court was the District Court, in (1881) 7 Cal. 157 ; (1881) 7 Cal. 428j: (1884) 10 Cal. 669. See 
also (1882) 5 Mad. 256. 

The Indian Contract Act Amendment Act IV of 1886 s. 1 did away with the explanation 
to Sec. 265 of the Contract Act as originally enacted.] 


373 



.L. B. «0ftL524 


THE EMFKESS v. 


f 6 CaL 523 ] 

APPELLATE CEJMINAL. 

TAe 5th JantLary, 1881. 

Present : 

Mr. Justice Morris and Mr. Justice Prinsep. 

The Empress on the Prosecution of JogenSronath Bose 

versus 

Thompson." 

Presidency Magistrates' Act {IV of 1877) y s, 194 High Courts' Criminal Procedure Act X of 

1875 y s. 147 — Dismissal of Complaint aftet partial hearing for want of attendance of 
Complainant — Institution of fresh Proceedings. 

An order of dismissal under s. 124 of Act IV of 1877 docs not operate as an acquittal. 

This case came before the High Court under s. 147t of Act X of 1875, on the 
application of one James Augustus Thompson (who carried on business as 
Thorflpson and Coondoo), who had been charged on the 5th August 1880, before 
the Presidency Magistrate of Calcutta, with having fraudulently retained and 
kept a telegraphic message sent by the Executive Engineer of Debrooghur, which 
message ought to have been delivered to one Jogendronath Bose* (who carried 
on business under the name of Thompson, Coondoo, k Co.), and with hav- 
[ 524 ] ing dishonestly misappropriated such message to the use of his firm, 
thereby, committing offences under s. 22 of the Indian Telegraph Act (I of 
1876), and s. 403+ of the Penal Code. 

• Criniinal Bulc, No. 301 of 1880, from a decision of Mr. B. L. Gupta, Presidency 
Magistrate of Calcutta, dated 25th Octo^r 1880. 

ttSec, 147 , — Whenever it appears to the High Court of Judicature at Port William, 
Madras, or Bombay that the direction hereinafter mentioned 
Power of Presidency will promote the ends of justice, it may direct the transfer to 
High Court to transfer to itself of any particular case from any criininal Court situate 
itself cases from Police within the local limits of its ordinary original criminal juris- 
Magistrates. diction, and the High Court shall have power to determine the 

case so transferred, and to quash or affirm any conviction or 
other proceeding which may have been had therein, but so that the same be not quashed for 
want of form, but on the merits only.] 

I [Sec. 103 : — Whoever dishonestly misappropriates or converts 
Dishonest misappropria- to his own use any moveable property, shall be punished with 
tion of property. imprisonment of either description for a term which may extend 

to two year.s, or with fine, or with both. 

Explanation 1. A dishonest misappropriation for a time only is a misappropriation 
within the meaning of this section. » 

Explanation 2.-— A person who finds property not in the possession of any other person, 
and takes such property for the purpose of protecting it for, or of restoring it to, the owner, 
does not take or misappropriate it dishonestly, and is not guilty of an offence ; but he is guilty 
of the offence above defined, if he appropriates it to his own use, when he knows or has the 
means of discovering the owner, or before he has used reasonable means to discover and 
give notice to the owner, and has kept the property a reasonable time to enable the owner 
to claim it. 

What are reasonable moans, or what is a reasonable time in such a case, is a question 
of fact. 

It 18 not necessary that the finder should know who is the owner of the property, or that 
any particular person is the owner of it ; it is sufficient if at the time of appropriating it, he 
does not believe it to bo .his own property, or in good faith believe that the real owner, 
cannot be found.] 
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It appear^ tliat James Augustus Thompson was formerly a partner in 
the firm of Thompson, Coondoo, & Co., and that, during the year 1879, he 
broke off connection with that firm, and sold his share in the goodwill and 
stock-in-trade to Jogendronath Bose, his partner in the firm, and he himself 
set up business under the name and style of ‘‘ Thompson and Coondoo.'* The 
places of business of the two firms were in the same street. It was admitted 
that James Augustus Thompson had received and opened, some time in August 
1880, a telegram addressed to Thompson, Coondoo, & Co., and the defence put 
in was, that the telegram was received and retained by a mistake and in good 
faith. 

The case came on before the Presidency Magistrate on the 15th September 
1880, and part of the evidence was taken ; but the hearing was adjourned 
until the 22nd September, to enable certain witnesses to appear, who were 
unable to do so on the TSth. On the 22nd the case was called on, and the com- 
plainant being absent, the case was dismissed. Shortly after such dismissal, the 
complainant and his witnesses appeared ; and the Magistrate being of opinion 
that he could not revive the trial, directed the complainant to bring a fresh 
complaint. This was done on the following day ; the accused was again 
summoned and the trial held on the 20th October, and on the 25th October the 
Magistrate convicted the accused and sentenced him to pay a fine of Es. 200. 

On the 29th November, a rule under s. 147 of Act X of 1875 was 
obtained by the accused, calling upon the complainant to sliow cause why the 
order of the Presidency Magistrate should not be sot aside. 

Mr. Bra7ison for the Accused. 

Baboo Giirudas Banerjce for the Complainant. 

The arguments sufiiciently appear from the judgment of PllINSBP, J. 

[S25] The following Judgments were delivered : — 

Prinsep, J. — On a complaint made before the Presidency Magistrate under 
s. 22 of the Telegraph Act, a summons was issued on tlie 4th September last, 
fixing the 15th for the trial The complainant and two witnesses (the Telegraph 
clerk and peon) were tlien examined , and, apparently to enable tlie complainant 
to prove tliat he had purcliased the goodwill of tho firm who \^ere the addres- 
sees of the undelivered telegram, the trial was postponed until the 22nd, 
summonses being granted to procure tho attendance of Mr. C. T. Davis, an 
offcer of the High Court, at 1 p.m. of that day. 

The case was called on towards the commencement of the Presidency 
Magistrate’s sitting, and tho complainant being absent “ when his name was 
called six times,” the case was dismissed. Witliin a very short time the 
complainant appeared, accompanied by Mr. Davis. The Magistrate at once 
saw the unfortunate result of his precipitate action, and thinking that he 
could not revive the trial, adopted an alternative course, and directed the 
complainant to bring a fresh complaint. This was done on the following day , 
the accused was again summoned, the trial was held on the 20th October, and 
on the 25th he was convicted and sentenced to pay a fine of Es. 200. 

The matter has now come before us under s, 147 of the High Courts' 
Criminal Procedure Act (X of 1875), it being contended that the order of the 
22nd September last, dismissing the case, amounted to an acquittal, and that, 
on the facts found by the Presidency Magistrate, the accused has been wrongly 
convicted under s. 22 of the Telegraph Act, 
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I obswve that the Presidenoy Magistrates’ Act 
provides for only one mode d procedure in the trial of offeuc^ before a 
sidency Magistrate, no distinction being drawn between cases which are appeala- 
ble to the High Court and those in which the Magistrate’s orders are final, 
except in the manner of recording evidence (s. 116), the preparation of a charge 
(s. 116), and in the addition to an order of conviction and sentence which is 
appealable of a brief statement of the reasons for the conviction ’’ (s. 126). It 
seems, therefore, that the sections of the Act which provide [586] for an order 
dismissing a complaint apply equally to all trials held by a Presidenoy Magis- 
trate, The exact effect of an order of dismissal is not declared, except in a 
ease dealt with under s. 32, — ix., when, after examining a complainant, the 
Magistrate considers that there are “ no sufficient grounds for proceedings.** 
In such cases it is expressly provided that the ‘“dismissal of a complaint shall 
not prevent subsequent proceedings against the person complained against,’* 

The Act, however, permits a Magistrate to dismiss a complaint in conse- 
quence of the absence of the complainant at the commencement of the 
proceedings and upon the day appointed “ for the appearance of the accused 
person, or on any day subsequent thereto on which the case may be called 
on *’ (s. 118), or on the day to which the hearing may have been adjourned “in 
order to secure the attendance of witnesses or for any other reason ** (s. 124). 
In both instances it is left to the discretion of the Magistrate either to dismiss 
the complaint or again to adjourn the hearing. He is to determine whether 
he should impose upon the complainant the extreme consequences of his 
neglect to attend, or whether a further adjournment should be granted. 

Mr. Branson, who supports the rule granted in this case, argues that, as 
B. 82 provides that an order of dismissal passed under certain circumstances shall 
be no bar to further proceedings, it must be presumed that it was intended by 
the Legislature that in all other cases such an order shall have the same effect 
as an acquittal. 

On the other hand, Baboo Gurudas Banerjeo contends with considerable 
force, that an older of acquittal can be passed only under s. 126, when in a 
trial the Magistrate “finds the accused person not guilty ; *' that the law declares 
that it is only when a complaint is withdrawn with the permission of the 
Magistrate (s. 125) that any other order operates as an a^cquittal of the accused 
person, and that this is borne out by the terms of s. 113.’* 

* [Sec. 113: — A person who has once been tried for an offence and convicted or acquitted 
of such offence, shall, while such conviction or acquittal remains 
Person once convicted or in force, not be liable to be tried again for the same offence ; nor 
acquitted not to be tried on the same facts for any other offence for which a different 
for same offence. charge from the one made against him might have been made 

under Section 108, or for which he might have been convicted 
under section 109. 

A person convicted or acquitted of any offence may be afterwards tried for any offence 
for which a separate charge might have been made against him on the former trial under 
section 107, paragraph 1. 

A person acquitted or convicted of any offence constituted by any act causing consequences 
which, together with such act, constituted a different offence from that for which he was 
acquitted or convicted, may be afterwards tnod for such last-mentioned offence, if the conse- 
quences had not happened, or were not known to the Court to have happened, at the time 
when he was acquitt^ or convicted. 

A person acquitted or convicted of any offence constituted by any acts may, notwith- 
standing such acquittal or conviction, be subsequently charged with, and tried for, any other 
offence constituted by the same acts, which he may have committed if the Court by which ha 
was first tried was not competent to try the offence with which he is subsequently charged.] 
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that the Legislature, having prominently before it the 
preoii^ tetiiQS of s. 221*’’* of the Code of Criminal Prooedure, left any doubt regard- 
ing the exact effect of an order of dismissal passed by a Presidency Magistrate. 
However, [527] having carefully considered all that has been said on both sides, 
the terms of the law, and the inference that may legitimately be drawn from any 
omissions as already noticed, I am of opinion, that an order of dismissal under 
s. 124 does not operate as an acquittal of the accused. No inference can in 
my opinion be properly drawn from the express terms of s. 32 that in all other 
cases an order of dismissal ''shall prevent subsequent proceedings against the 
persons complained against.” The rule that expressto nnius eat exclusio alterms 
cannot be applied when in subsequent sections the law (s. 126) has provided 
that an order of acquittal shall be passed " if, in any case tried ” by a Magis- 
trate, he finds “ the accused person not guilty,” with only one exception, i.c., 
W'here a case has been Withdrawn with the Magistrate's permission (s. 125), 
and when s. 113, in providing for the plea autrefois acquit, declares that it 
should only be raised when a person has "once been tried for an offence, &c., 
<fec.” We have, I observe, no definition of what constitutes a trial such as is 
conveniently given in the Code of Criminal Procedure, but it seems clear to 
me that when all the evidence which is required by a Magistrate is, as we have 
in the case before us, not given, and when the Magistrate dismisses the complaint 
on account of the absence of the complainant before the time fixed for the 
recommencement of the hearing and the production of that evidence, it cannot 
be said that the trial has been completed. 

Some remarks have been made regarding the inconvenience which would 
arise if an accused person, after the dismissal of the complaint, was again 
required to attend to answer it ; but it appears to me tJiat, on the renewal of the 
complaint, the Magistrate can, before he grants a process, consider under s. 32 
whether there is any sufficient ground for proceeding, and unless the complainant 
can satisfy the Magistrate that by reason of the offence complained of being of 
a serious character, and that the original complaint should not have been dis- 
missed, the Magistrate would be fully justified in declaring that there was " no 
sufficient ground for proceeding ” and in summarily dismissing the complaint. 

Under these circumstances I am of opinion that there was [528] no legal 
impediment to the institution of fresh proceedings by the presentation of a 
fresh complaint, and that, therefore, the objection taken before us should be 
disallowed. I trust, however, that the injustice which has resulted from the 
precipitate order, of the Magistrate dismissing the complaint will be a suffi- 
cient warning to him to exercise the discretion given to him by the law 
sparingly. In the present instance it was an unjust order, not only because the 
case had been fixed for trial at a later hour, but because the attendance of the 
complainant does not appear to have been necessary in order to proceed with 
the hearing. The serious nature of the offence, it being punishable with 
imprisonment for two years as well as fine, should also have made the Magis- 

•[Sec. 221 — In any trial before a Magistrate, in which it may appear at any stage of the 
proceedings that from any cause the case ts one which the 
How the Magistrate is to Magistrate is not competent to try , or one which, in the opinion 
proceed when, after com- of such Magistrate, ought to be tried by the Court of Session or 
mencement of trial, he High Court, the Magistrate shall stop further proceedings under 
finds the case beyond his this chapter and shall, when he either cannot or ought not to 
jurisdiction. * make the accused person over to aii officer empowered under 

Section thirty -six, commit the prisoner under the provisions 
herein before contained. If such Magistrate is not empowered to commit he shall proceed 
under Section forty-five.] 
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trate hesitate before he terminated the proceedings in 

instead of at least allowing it to be called on at a later hour. . , . V 

As regards the legality of the conviction of the accused person on the facts 
found by the Magistrate, I see no valid ground of objection. I am, therefore, 
of opinion that the rule should be discharged. 

Horris, J. — It is much to be regretted that the Legislature have not declared 
what is the effect of an order of dismissal under s. 124 of Act IV of 1877. As 
has been pointed out, the case under consideration before the Presidency 
Magistrate was one which, under the Code of Criminal Procedure, would be 
called a warrant case. There had been already one hearing in the presence 
of the accused, and evidence had been taken. A second hearing was fixed for 
the 22nd September, but though the accused appeared on that date, the com- 
plainant did not appear, and so, under the discretion allowed him by the section, 
the Magistrate dismissed the complaint. It would have been satisfactory had 
the law made it perfectly clear that in such a case, in spite of the accused appear- 
ing twice to hear, and if necessary to answer to, the complaint made against him, 
and in spite of that complaint being dismissed, he is liable at any future time to 
fresh proceedings being taken against him on the same subject of complaint. 
In s. 32, which deals with a complaint being dismissed upon its presentation 
after the examination of the complainant, a special provision is inserted that 
[S29] such dismissal shall not prevent subsequent proceedings against the 
person complained against.’’ And in cases under chap, viii, that is of inquiry 
by the Magistrate into cases triable by the High Court, express provision is made 
in the event of the absence of the complainant after examination of witnesses in 
the presence of the accused. The Act declares (s. 87) that the absence of the 
complainant, except when the ofifonce may be lawfully compounded, shall not 
be deemed sufficient for a discharge, and a discharge is described as “ not 
equivalent to an acquittal, and no bar to the revival of a prosecution for the 
same offence.” 

In a case of lesser gravity under chap, x, triable by the Magistrate himself, 
when the circumstances are precisely similar, — that is when the accused has 
appeared and witnesses have been examined, but the complainant has absented 
himself, — the words of the section (124) are, the “ Magistrate may dismiss the 
complaint.” It might reasonably, therefore, be thought that a distinction is 
purposely drawn by the Legislature between the order to dismiss and the order 
to discharge, and that the former carries finality with it, whereas the latter 
does not. At the same time, whatever may have been the real intention of the 
Legislature in making this distinction of terms, and in the absence of any 
qualifying provision to the term ** dismiss ” in s. 124, I am unable to disregard 
the other considerations which have been pointed out by my learned 
colleague. The succeeding section (125) deals with the case of a with- 
drawal of a complaint of a certain description, and contains an express 
provision that the withdrawal under this section of a complaint shall operate 
as an acquittal of the accused person. The question naturally suggests itself 
why, if the Legislature intended a dismissal under s. 124 to operate as an 
acquittal, it did not make an express provision to that effect, as in the case of 
a withdrawal under the subsequent section. Again, s. 126 prescribes, — ** If 
the Magistrate in any case tried under this chapter finds the accused person 
not guilty, he shall record an order of acquittal. If the accused person is 
convicted, the Magistrate shall pass sentence upon him. 

In the particular ease before us the Magistrate, on the 22nd [a80] 
September, came to no finding at all, and recorded no order of aoqinittal or 
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convwtioG. . Siting regard to the language of s. 119, " I understand the trial of 
the eiuEie to have eommenced on the occasion of the first appearance of the 
accused, — that is, the date fixed for the hearing, and it was not brought to its 
legitimate conclusion because of the absence of the complainant — a circumstance 
which is specially contemplated and provided for in s. 124. When, therefore, 
these sections (124 and 126t) are looked at in conjunction with s. 113, which 
prescribes that a person who has once been tried for an offence and convicted 
or acquitted of such offence, shall, while such conviction or acquittal remains 
in force, not be liable to be tried again for the same offence, the conclusion 
seems to be, that unless the antecedent trial has resulted in a conviction or 
acquittal, there is nothing in the law which prevents a person being tried again 
for the same offence. Consequently, an order of dismissal is not a bar to the 
revival of fresh proceedings. 

On the merits I agree in thinking that there is no ground in law for 
disturbing the decision of the Magistrate. There is evidence which goes to show 
that the accused Thompson did not act “ in good faith,*’ — that is, with due 
care and attention, — in retaining and keeping the telegraph message, which on 
the face of it was addressed to a rival firm. 

Eule discharged. 


NOTES. 


(Referred to in (1882) 9 Cal. 397 for the position that an application under s. 147 of Act X 
of 1875 (Criminal Procedure Code) could be disposed of bv a Division Bench though application 
under s. 14 of the Act should be made to the High Court m the exercise of its ordinary 
original criminal jurisdiction. 

Referred to in (1890) 13 Bom. 384 for the position that dismissal of complaint is no bar 
to fresh trial for the same offence. 

See on this point (1905) 29 Mad. 126 F. B. which overruled 28 Alad. 255 ; also (1901) 28 
Cal. 652 ; (1902) 29 Cal, 726,] 


* [Sec. 119: — On the appearance of both parties on the day 
Procedure on appearance fixed for the trial the substance of the complaint shall be stated 
of parties. to the accused person, and he shall bo asked if he has any cause 

to show why ho should not be convicted.] 

. I [See. 126 : — If the Magistrate, in any case, tried under this 

Acquittal. chapter, finds the accused person not guilty, he shall record an 

order of acquittal. 

If the accused person is convicted, the Magistrate shall pass sentence fipon him ; and, in 
all cases in which the Magistrate inflicts imprisonment, or fine 
Sentence. exceeding two hundred rupees, or both, he shall add to the final 

order mentioned in section 114, clause (p), a brief statement of 
the reasons for the conviction. 

When the personal attendance of the accused person during the trial bes been dispensed 
with, the sentence of the Magistrate shall be pronounced in his presence, except where the 
sentence is for fine only, in which case it may be pronounced in the presence of the accused 
person’s advocate, attorney or pleader.] 
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]SM£>EESS V. DABEE PEKSHA& [ISdl] 


[6 Gal. 580] 

OEIGINAL CEIMINAL. 

The 29th January ^ 1881, 
Present : 

Mr. Justice Prinsep. 

The Empress 
versus 

Dabee Pershad. 


Admission made to Police Officer bejore Arrest— Eutdence Act (/ of 187 ss, ^5^ ii6. 

An admission made by an accused person to a Police officer before arrest is admissible in 
evidence. 

In the course of the trial in this case, the Standing Counsel (Mr, Phillips) 
asked a witness on behalf of the Crown, Police Inspector Kristo Ohunder 
Bannerji to state what the accused [531] had stated to him on an occasion 
when the witness had already said that the accused was not under arrest. 

Mr. Sale , for the accused, objected, on the ground that the accused at the 
time was under arrest. Ultimately Mr. Sale being permitted to cross-examine 
the witness on this point, the Court decided that the accused was not at the 
time under arrest. 

The Standing Counsel then repeated his previous question to the witness. 

Mr. Sale again objected. It is immaterial whether the accused was under 
arrest or not — In the matter of Ihran Miya (1 C. L. E., 21). No statement or 
admission of any kind made by an accused to a Police officer can be given in 
evidence. The prohibition contained in s. 25 of the Evidence Act applies to 
cases where the accused is under arrest or not, while s. 26 deals with cases where 
the accused is in custody. Section 25 says, — “ No confession*' (not no 
confession by an accused person) “ to a Police officer shall be proved 
against an accused person." The section is wide in its terms, and draws 
no distinction between admissions and confessions ; see In the matter of 
HiranMiya (1 0. L. E., 21). Section 25 must be construed in the widest and 
most literal sense ; see The (fucen v. Hurmbole Chundc? Ghosc (1. L. E., 1 Cal., 
207). Nor is it restricted in any way by s. 26. The word “ confession " is 
not defined in the Evidence Act, while the word “ admission " is defined. 
Hence it may be inferred tiiat no distinction was intended to be drawn between 
them, and that the words were intended to be synonymous for purposes of the 
Act. See s. 121“ of tlie Criminal Procedure Code (Act X oi 1872) passed 
almost simultaneously with the Evidence Act. There confession embraces 
confession, admission, and confession of guilt : see also The Empress v. Bama 
Birapa (I. L. E., 3 Bom., 12) and Beg v. Jora Hasji (11 Bom. H. C. Ep., 242). 
The decision by Pheak, J., in The Queen v, Macdonald [10 B. L.E., (App.), 2] 
was not prefaced by argument at the bar, and the report itself is a rnost meagre 
one 


Police not to record * any statement 

statement or confession. or any admission or confession of guilt, which may be made 

before him by a person accused of any offence : 

Provided that nothing in this section shall preclude a Police Officer from reducing any 
such statement or admission or confession into writing for his 
Proviso. own mformation or guidance, or from giving evidence of any 

dying declaration.] 
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C582] The Standing Counsel (Mr. Phillips) was not called upon. 

Prinsepi J. — ^The question may be put. I agree in the opinion expressed by 
Pheab, J., in The Queen v, Macdonald[10BljPi,y (App.,) 2] that the Evidence 
Act draws a distinction between an admission and a confession of guilt. The 
other cases quoted are not altogether on the point. 

MOTES. 

fSee (1893) L. B. R. (1893—1900) d2 (45) ; (1906) 3 N. L. R. 51 (53) ; also Muihu- 
kuniarcLsawmt Pillai v. Emperor (1912) 1 M. W. N. 552 albo reported in 14 I. C. 896 and 35 
Idadras ; 37 Cal. 467 = 14 C. W. N. 1114.] 

[6 Cal. 532] 

The 31st January, 1881. 

Present : 

Mr. Justice I'rinsep. 

The Empress 
[versus 

Dabee Pershad. 


Evideitce of witncbb taken upon Commission when admissible m Crinmuil Trial — Hvjh Courts 
Criminal Procedure Act (X of 1875) s, 76 — Presidency MagisUates' Act 
(IV of 1887), s 158— Evidence ket (I of 1872) s. 33. 

The evidence uf a witness taken upon commission is not admissible in a Criminal trial 
held before the High Court, unless it can be shown that such evidence was so taken upon an 
order made by that Court under s. 76 of Act X^of 1875, or unless it is admissible under s. 33* 
of Evidence Act. 

In the course of the trial in this case, Mr. Phillips (The Standing Counsel) 
tendered, and proposed to read, the evidence of one Wayed Mabal Begum, 
taken upon commission issued by the Committing Magistrate under s. 158 of 
the Presidency Magistrates’ Act (IV of 1877). 

Mr. Sale for the prisoner objected. Before evidence taken on commission 
can be read in this Court in a criminal trial, it must be shown that the taking of 
such evidence v/as upon an order issued to that effect by the High Court under 
s. 76 of Act X of 1875. Here the order was made by the Committing Magistrate 

*[Soc. 33 : — Evidence given by a witness m a judicial proceeding, or before any person 
authorised by law to take it, is relevant for the purpose of prov- 
Evidciico in a former ing, in a subsequent judicial pioceedmg, or in a later stage of 
judicial proceeding when the same judicial proceeding, the truth of the facts which it 
relevant. states, when the witness is dead or cannot be found, or is incapa- 

ble of giving evidence, or is kept out of the way by the adverse 
party, or if his presence cannot bo obtained without an amount of delay or expense which, 
under the circumstances of the case, the Court considers unreasonable . 

Provided • 

that the proceeding was between the same parties or their representatives in interest : 

that the adverse party in the first proceeding had the right and opportunity to cross- 
examine ; 

that the questions in issue were substantially the same in the first as in the second 
proceeding. 

Explanation . — A criminal trial or enquiry shall be doomed to be a proceeding between 
the prosecutor and the accused within the meaning of this section.] 
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and nofc by the High Court. The reason which ifiHuoed the Magistrate 
to issue that commission may have ceased to operate in the time between the 
commitment and the trial of the accused in the High Court. Further, if the 
evidence attempted now to be put in is admissible, it would practically have 
the effect of subordinating the discretion given to the High Court under s. 76 
of Act X of 1876 to the decision of the Magistrate on the same matter ; 
in short, that the opinion of the Magistrate would be binding on this Court. 
Section 76 [S33] of the High Courts' Criminal Procedure Act (X of 1875) 
authorizes the Court to refer to the evidence of an absent witness, only in 
cases in which such is admissible under the Evidence Act or some other law 
on the same subject. There is no law under which the evidence now 
tendered can be admitted. 

The Standing Counsel (Mr. Phillips) for the Crown. — There is evidence 
in the case that the witness Wayed Mabal Begum is one of the wives of the 
ex-King of Oudh,' and therefore a pardanashin. It may, therefore, bo 
presumed that the reasons which induced the Magistrate to grant the com- 
mission still exist, and would equally weigh with this Court. Further, s. 168^^ 
of the Presidency Magistrates' Act says, that the deposition once taken on 
commission shall “ form part of the record.’’ Section 76 of the High Courts* 
Criminal Procedure Act only refers to cases where cause has arisen for obtain- 
ing evidence on commission after commitment. [Pbinsep, J. — Section 33 of 
the Evidence Act appears not to be applicable to a case of this kind.] 

Prinsep, J. — The deposition is inadmissible. Section 76 of the High 
Courts’ Criminal Procedure Act contemplates that evidence, when taken upon 
commission, if intended to be used in the High Court, must be taken upon an 
order made by that Court under that section. The terms of s. 158 of the 

*[Seo 158 . — Such Magistrate may direct a commission to 
Issue of commision and any Magistrate of the District, or Magistrate of the first class, 
procedure thereunder, within the local limits of whose jurisdiction such witness 

may be. 

The Magistrate to whom the commission is directed, or, if he be the Magistrate of the 
District, such Magistrate of the first class as ho appoints in this behalf, shall proceed to the 
place where such witness is, or shall summon such witness before himself, and shall take his 
evidence in the same manner, and may for this purpose exercise the same powers, as in trials 
of warrant-cases under the Code of Criminal Procedure. 

If the witness is within the local limits of the j’urisdiction of any Presidency Magistrate, 
other than the Magistrate dispensing with his attendance, the 
Commission in case of latter Magistrate may direct a commission to the former Magis- 
witness being within Presi- trate, who '»• thereupon shall have the like power to compel the 
dency town. attendance of, and examine, such witness as he possesses lor 

that purpose in cases pending before himself. 

The complainant and the accused person may respectively forward interrogatories, in 
writing, upon which the Magistrate to whom the commission is 
Complainant and accused directed shall examine the witness, 

‘may examine witness. or the complainant and the accused person (if on baH^ may 

appear before such Magistrate, 

or the compl^nant and the accused person may so appear respectively by advocate, attorney 
or pleader, 

and may examine, cross-examine and re-examine (as the case may be,) the said witness. 

After any commission issued under this section has been duly executed, it shall be 
returned, together with the deposition of the witness examined 
Return of commission, thereunder r to the Magistrate by whom it was issued ; and the 
commission^ the return thereto, and the deposition of such 
witness, may be used as evi^i^nce in the case and shall form part of the record,] 
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Presidency Magistrat^Ha’ Act, quoted by Mr. Phillips, refer only to the record 
of the trial or enquiry before the Magistrate. The evidence taken by a commis- 
sion issued by order of a Magistrate could not here be admissible under s. 33 
of the Evidence Act. 

NOTES. 

[Evidence taken on commission issued by the Presidency Magistrate is inadmissible in 
the trial before the High Court. 

Followed in (1891) 19 Cal., 113. 

See also (1888) 15 Cal., 595 as to the distinction between admission and emifeesimi.'l 


[884] APPELLATE CIVIL. 

... . The 9th September^ 1H80, 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 

Nemai Charan Dhabal and others Defendants 

versus 

Kokil Bag Plaintiff.**' 

Specific Performance — Registration Act (III of 1877), ss. 49 and 50 — Oral Agreement, 

Evidence of^Effect of Oral Agreement as against subsequent Registered Conveyance, 

A, by an oral agreement, agreed to grant two mokurari leases of certain properties upon 
certain terms to B, and thereupon executed two mokurari leases in favour of B, which were 
not however registered. Afterwards A, granted two mokurari leases of the same mouzas, 
upon terms more favourable to himself, to C and I>, who, at the time of such grant, had 
notice of A’s previous agreement with B. Held, in a suit for specific performance brought by 
B against and to which C and D were added as defendants, that, notwithstanding the 
provisions of ss. 49t and 50t of Act III of 1877, B could obtain a decree for specific relief, and 
declaration that the leases to C and D were void as against him. 

* Appeals from Appellate Decrees, Nos. 1594 and 1595 of 1879, against the decree of 
B. Towers, Esq., Officiating Judicial Commissioner of Ghota Nagpore, dated the 28th April 
1879, affirming the decree of Baboo Syamchand Dhur, Munsif of Manbazar, dated the 26th 
June 1878. 

t[Sec. 49 : — No document required by Section 17 to be 
Effect of non -registration registered, shall affect any immoveable property comprised 
of documents required to therein, or confer any power to adopt, or be received as evidence 
be registered. of any transaction affecting such property or conferring such 

power, unless it has been registered in accordance with the 
provisions of this Act.] 

{[See. 50 : — Every document of the kinds mentioned in 
Registered documents clauses (a), (b), (c) and (d) of Section 17, and clauses (a) and (b) 
relating to land, of which of Section 18, shall if duly registered, take effect as regards the 
registration is optional to property comprised therein, against every unregistered document 
take effect against un- relating to the same property, and not being a decree or order, 
registered documents. whether such unregistered document be of ^he same nature 

as the registered document or not. 

Nothing in the former part of this section applies to leases exempted under the proviso 
in Section 17, or to the documents mentioned m clauses (e), (f), (g), (h), (i), (j), (k), and (1) 
of the same section. 

ExpldrMti(m,-^lxi cases where Act No. XYI of 1864 or Act No. XX of 1866 was in force 
in the place and at the time in and at which such unregistered document was executed, 
** unregistered** means not registered according to such Act, and, where the document is 
execute after the first day of July 1871, not registered under Act No. VIII of 1871 or this 

Aot.1 
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The plaintiff in this case, which was instituted on the 10th December 
1877, sought to enforce specific performance of an oral agreement made 
between him and the defendant, Baja Nemai Dhabal, under which the latter, in 
consideration of the payment to him by the plaintiff of a bonus and fees 
amounting in all to Es. 270, agreed to grant to him two mokurari pottas of 
two mouzas in Zilla Manbhum. This agreement, the plaintiff alleged, had 
been made with him orally on the 13th Assin 1284, corresponding with the 
28th September 1877, by the defendant, at his cutcherry; and on that occasion, 
he, the plaintiff, had paid to the defendant Bs. 32, in advance, as a part-pay- 
ment of the consideration. The plaintiff farther alleged, that, on the 16th of 
Assin 1284, corresponding with the 1st October 1877, two mokurari papers 
were drawn up on stamped paper, and executed by the defendant ; and that he, 
the plaintiff, paid on that day a [S8S] further sum of Bs. 138 on account, it 
being agreed that the balance of Bs. 100 should be paid at the time when 
the pottas and kabuliats were registered. These mokurari papers were not 
put in as evidence. ' 

The raja-defendant denied the oral agreement and the part-payments 
alleged by the plaintiff. He said, that two persons, named Madhub Mondul 
and Narain Mondul, had, previous to Assin 1284, been in possession of the two 
mouzas in question under a temporary lease, and that he, being anxious to let 
the mouzas upon receipt of an adequate bonus, had invited offers from all 
directions ; that, among other offers which he had received, he had received 
an offer from the plaintiff to accept a mokurari lease at Bs. 140 per annum, and 
pay a bonus of Bs. 280 as consideration -money, that, while this offer was under 
consideration, and before it had been finally accepted, and before a single rupee 
had been paid on account of bonus, the Monduls had off ered to accept a mokurari 
lease at Es. 165 per annum, to pay a bonus of Bs. 700, and further to lend him 
Bs. 500 at a low rate of interest ; that no better offer having been made by the 
plaintiff, he had accepted that of the Monduls, and having received the consi- 
deration-money of Bs. 700 from them, made a mokurari settlement with 
them, and granted them a registered potta, under which they were in actual 
possession. 

The raja-defendant further contended, that the Monduls being in posses- 
sion of the mouzas, and interested either legally or equitably in the subject- 
matter and result of the suit, ought to have been joined as defendants. 

The Munsif found, first, that the Monduls were not necessary parties, and 
that the plaintiff had satisfactorily proved his case, and gave him a decree 
directing that, on payment by him of the balance of the premium or consider- 
ation, leases and counterparts should be exchanged. 

On appeal from this decision, the lower Appellate Court found it was 
necessary that Madhub Mondul and Narain Mondul should be made defen- 
dants in the suit. This was done, and the suit was remanded to the Munsif 
to try the following issues : — 

1. — WhetJjer the lease given to them was given in good faith, and for 
value ? 

[836] 2. — Whether they had notice of the original contract with the 
plaintiff ? 

The Munsif on these issues found that Madhub Mondul and Narain 
Mondul had given value for their lease, and that they had notice of the 
previous oontraot. The lower Appellate Court affirmed this finding and 
disouBsed the appeal. ' 
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Agaiinat; tbjs decnie all the ddtendants appealed to the Hi^ CJoutt. 

Baboo Sash Behary Ohose for the Appellants, 

Baboo' Sreemth Doss and Baboo Bamachum Mooksryee for the 
Respondent. 

Baboo Sash Behary Ohose, — ^This is not a case for specific performance. 
Taking the case of the plaintiff to be true, that, on the 18th Assin, the raja- 
defendant promised to execute two mokurari leases in favour of the plaintiff, 
the plaintiff himself asserts, whether truly or falsely, that the raja-defendant did 
execute the two mokurari leases ; it so, and there was a difficulty about regis- 
tration, the plaintiff should not have proceeded by separate suit, but should 
have taken proceedings under parts vii and xii of the Registration Act (III of 
1877). If his statement is true, the terms of the oral agreement were reduced 
into writing on the 16th Assin ; if so, the Courts below were wrong in law, 
when they admitted secondary evidence of the terms of an agreement which 
had admittedly been reduced into writing ; and if that evidence was wrongly 
admitted there is absolutely no evidence to support the findings of the Courts 
below. The case is really one in which the plaintiff is endeavouring to evade 
the operation of the registration law, and by falling back upon a pretended 
anterior oral agreement to use and give effect to two documents, which, if 
they exist, cannot be received in evidence, and which, if they could be received 
in evidence, could not legally, being unregistered, take effect as against regis- 
tered documents relating to the same property. It was also contended that 
even if the Courts below had the power in this case to grant specific perform- 
ance of the alleged oral agreement, the [S87] special circumstances of the 
case did not warrant such an exercise of their discretion. 

Baboo Sreenath Doss, — This is a case for specific performance. The 
meaning and intention of the oral agreement of the 13th Assin must be taken 
to have been, not that the raj a- defendant would sign any particular papers, but 
that he would put the plaintiff irj the position of a mokuraridar, and till that 
has been done, the agreement has not been fully performed. 2. There is no 
proof that the terms of the oral agreement were reduced into writing. The 
secondary evidence admitted, was evidence, not of the contents of the two leases, 
but of the terms of the oral agreement. 3. If the Mondul-defendants have been 
ill-treated, they, in their turn, can sue the raja-defendant. 4. If the Court 
below had the power in its discretion to make a decree for specific relief, this 
Court will not rightly control it in the exercise of such discretion. 

The Judgment of the Court (Mitter and Maclean, J J.) was delivered by 

Mittep, J. (who, after stating the facts, continued). — The Rajah and 
Madhub and Narain Mondul have appealed against the result of the case. It 
is contended on their behalf that specific performance cannot be decreed, and 
that the agreement with the plaintiff having been reduced into writing cannot 
be proved by oral evidence. It is further contended, that the oral agreement 
cannot prevail against the latter registered lease. 

Now the plaintiff sues on an oral contract to execute a mokurari lease, 
which has never been reduced into writing. It is true that tke raja, at first 
intending to carry out that contract, had the lease drawn up in writing ; but 
the transactioii was not completed by delivery and registration. Therefore, 
under the circumstances, the objection that parol evidence is not admissible, 
does not arise ; in fact, it was not seriously pressed on behalt of the appellant! 

Taking it then as established, that the raja-defendant entered into an oral 
agreement to execute a lease in the plaintiff’s favour, the next question is, 
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whether speoifio performanop can be enforced. If the case were governed by 
the Speoifie Bdief Act, we [ 688 ] should have no hesitation in saying that 
8. 27*^ would apidy to this case. Madhub and Narain Mondul are clearly, on the 
dnding of the lower Court, transfers under a subsequent title with notice of 
the original contract to the plaintiff. But although that Act (I of 1877) is not 
in force in the district of Manbhoom, we may fall back upon the general rules 
of equity, which are undoubtedly, in the plaintiff's favour 

It has indeed been argued that, under s. 48l of the Eegistration Act, the 
oral agreement with the plaintiff not being accompanied or followed by delivery 
of possession, cannot be enforced against the registered lease held by Madhub 
and Narain Mondul. No doubt, the words of that section (48) are positive, 
and they have been interpreted by PONTTPEX, J., as meaning “ that the only 
oral alienations of which the law can take notice in competition with registered 
instruments, are those which are properly established by evidence of posses- 
sion” ; and again “ unless the oral alienee was in possession, the Courts would 
now be excluded from considering any equity which he might have against 
a subsequent alienee by registered deed” — Fuzhideen Khan v. Faktr Mahx> 7 md 
Khan (I. L E., 5 Cal., at pp. 346, 347). But that case turned upon the cons- 
truction of s. 50 of the Eegistration Act, and the issue was between two deeds 
conveying the same property, one registered and the othernot; andGAETH.C. J.,in 
his judgment, expressly states, that no question of equity arose , and also that 
the equitable doctrine of notice might have been applied if it could be shown 
that the subsequent purchaser had notice of the prior unregistered conveyance. 

In this case we have a finding tliat the alienee under the registered lease 
had notice of the oral agreement to execute a lease in favour of the plaintiff, 
and having looked at the evidence, we see that they were present when he 
paid a portion of the consideration-monej . 

It appears to us, that if we adopt the principle that no equity is to be con- 
sidered where on oral agreement to alienate is not followed by possession, the 27th 
section of the Specific Eelief Ac*^, as illustrated (5), would be rendered a dead 
letter wherever it applies, when comi>etition arises between an oral agreement to 
[539] alienate unaccompanied by possession, and an alienation by registered 


Belief against parties and 
persons claiming under 
them by subsequent title. 


*[Sec, 27 —Except as otherwise provided bj this chapter, 
specific performance of a contract may be enforced against. 


(а) either party thereto , 

(б) any other person claiming under him by a title arising subsequently to the contract, 

except a transferee for value who has paid his money m good faith and without 
notice of the original contract , 

(c) any person ciuiming under a title which, though prior to the contract and known 
to the plamtit, might have been displaced by the defendant ; 

(/f) when a public company has entered into a centract and subsequently becomes 
amalgamated with another public company, the new company which arises out 
of the amalgamation ; 

(e) when the promoters ol a public oompan} have, before its incorporation, entered 
into a contract, the company : provided that the company has ratified and 
ado^d the contract and the contract is warranted by the terms of the 
incorporation.,^ 

Begistered documents re- 
lating to property when to 
take effect again&t oral 
agreements. 


t iSec. 48 : Ail non-testamentary documents duly registered 
under this Act, and relating to any property whether moveable 
or immovable, shall take effect against any oral agreement or 
declaration relating to such property, unless where the agree- 
ment or declaration has been accompanied or followed bv 
delivery of possession. J ^ 
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doed mth nodes of the previous agreement ; but we are not compelled to adopt 
this conclusion. The subject has been fully considered in the case of Wantan 
Bamchandra v. Dhondiba Krishnaji (I. L. B., 4 Bom.» 126), and the judgment 
of Westbopp, 0. J., at pp* 146 to 154, discusses the effect of actual notice and 
the application of the English rules of equity to mofussil cases, and that too in 
a case to which the Specific Belief Act £d not apply, as it does n&t ih these 
oases before us. It is unnecessary to recapitulate the reasons upon which the 
judgment of WESfBOpP, C. J., are founded. It is sufficient to say that we follow 
them, and consider that they apply to the^ cases. 

The foregoing remarks apply equally to Appeal No. 1595. We therefore 
dismiss these appeals with costs ; but we think that the decree of the Munsif 
must be amended, for in its present form it will not have the effect that the 
cases require. We think that it sliould declare the leases by the raja-defendant 
to Madhub Mondul and Narain Mondul void as against the plaintiff ; and that, 
qn the plaintiff paying *R’s. 100 to the raja-defendant, the latter shall execute 
mokurari pottahs to the plaintiff*, receiving from him kabuliats in the terms of 
the agreement between them. 


NOTES, 


A ppeals d isnnssed. 


[ORAL AGREEMENT TO LEASE— 

Can be enforced against persons claiming under subsequent registered conveyance with 
notice of prior agreement. 

This was applied m (1880) 13 Cal. 70 where the purchaser was held to have taken subject 
to unregistered mortgage as he bought with notice ot it. 

Oral agreement to sell can be enforced against subsequent purchasers claiming undei regis- 
tered deeds with notice of prior agreement , — 10 Cal 710; 13 Mad 324, where MutTUSAMI 
Iyer, J., held that as the purchaser was in possession as mortgagee before the contract of sale* 
the case may also fall within sec. 48 of the Registration Act. 

See as to possession (1902) 27 Bom 452, (1880) C Bom. 068. 1 


[6 Cal. 539] 

The 2Srd November^ 1880. 

Present . 

Mr. Justice Pontifex and Mr. Justice McDoneld. 


In the matter of the Petition of Bhoopendra Narain Boy. 

Bhoopendra Narain Roy 
versus 

Gieesh Naram Roy and another.'*' 

Afpplicahcn 'imder Act XXXV oj 1858 — Interfeience of Court — IlUti eahtient of Lunatic — 
Accounts of Joint Property — Mitakshara. 

The husband of a lunatic’s daughter applied to tho Court to declare his father-in-law 
who was a member of a joint Mitakshara family, to be a lunatic, and apppint a manager of 
his property and guardian of his person under Act XXXV of 1858. The lunatic had an 
interest both in joint aiices-[840]tral property and in property inherited collaterally, which 
might, but was not shown to, belong to him separately. The lower Court found that the 
application was made with a view to taking consequent proceedings for partition. 

• Appeal from order, No. 197 of 1889, against the order of A. J. R, Baiiibridga, Esq. 
Judge of MoOrshedabad, dated the 7th April 1880. 
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Bild thftt, it appearing that he remained for eixteen yeare in the same house under 
the same guardians, and there being no allegation of ill-treatment, no sufficient groanda 
were shown for the Court's interference, or the appointment of another guardian pf his 
person. Before any action can be taken under the Act in this respect, there ought to be a 
strong case made out that the change of custody would be for the lunatic's benefit. ffeM also, 
that as his daughter could not inherit his ancestral property, and as it was doubtful if the 
collaterally inherited property was the separate property of the lunatic, the Court would not, 
under such circumstances, appoint a manager of the property : but that the guardians of the 
lunatic, who were managers of the joint family, should, on her request, furnish accounts to 
the daughter, of the management of the collaterally inherited property. 

Semhle.—kct XXXV of a 1858 applies to the members of Mitakshara family. 

Quaere . — Assuming the application to be made with a view to a partition of property, 
and that the lunatic was declared a lunatic under the Act, whether a partition could be had. 

The facts material to the report are sufficieDtly stated in the Judgment of 
the Court (PONTIFEX and McIJonell, JJ.) 

Baboo Hem Chunder Baiierjee, Baboo Gurudass Banerjee, Baboo Brisk 
Chunder Ghowdhry, and Baboo Saroda Prosattd Boy for the Petitioner. 

Baboo Mohesh Chunder Chowdhry and Baboo Mohiny Mokiin Boy for the 
hespondent. 

Pontifex, J, — The District Judge in this case has refused to grant an 
application under Act XXXV of 1858, to declare that one Kasinauth Boy is a 
lunatic, and to appoint a manager of his estate and guardian of his person. 
The application was made by the husband of the lunatic’s daughter. The 
family is a Mitakshara family, and consequently the daughter would not inherit 
the interest of her father in the ancestral property. The Judge has found that 
in reality the application has been made with a view to taking consequent 
proceedings for partition. Now it appears, according to the statements of 
the applicant, that there are two qualities of property in which the lunatic 
[641j is interested, — first, ancestral estate, which under the Mitakshara law 
his daughter would not inherit , and secondly, estate said to have been 
inherited from collaterals, and to have been inherited, not by the family 
as a joint family, but by the two senior members ot the family at the time 
the inheritance fell in, to tlie exclusion of niombers of the family of a 
lower degree. It has been objected before us, and apparently the Judge 
seems to have been of opinion, that Act XXXV of 1858 cannot and does 
not apply to members of a Mitakshara family. VVe are unable, as at 
present advisq[d, to admit that as a correct proposition. It appears to us 
that there may be cases where it is essentially necessary that a guardian 
should be appointed for a member of a Mitakshara family as much as for a 
member of any other family. It is not necessary, however, for us to decide 
that question, because we think the application fails on other gi’ounds. We 
agree with the Judge that no sufficient cause has been made out for putting 
the Act into oneration. In the first place, there is no suggestion, and certainly 
no evidence wnatever, as to any ill-treatment of the lunatic. It is not even 
suggested that he has been improperly taken care of, or that he is not treated 
in a proper and considerate manner. He has been a lunatic for the space of 
some sixteen years, and during the whole of that period he has lived with his 
nephews in this joint family. No allegation is made that he has ever received 
ill-treatment. It is no doubt true that till quite recently his wife was living in 
the family and was capable of protecting and taking care of him. But we think 
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that before any' action can be taken under this Act, before we should^^be justi- 
fied in removing the lunatic, who has been living for the last sixteen years in 
this house, to some other place and custody, there ought to be a strong case 
zpade that it would be for the lunatic’s benefit. 

Secondly, with respect to the management of the lunatic’s property. The 
persons who are now in the management of the property are his tw’O nephews, 
sons of deceased brothers. There is some allegation that they have not 
conducted the management with sufficient care ; and indeed extravagance has 
been imputed from the fact that within the last five years the debt upon the 
property has materially inpreased. The only evidence of [542 j that consists 
in recitals in the various documents put in, and in an admission made by 
one of the nephews in his examination We think that the admission does 
not go far enough. It was a mere statement that, in consequence of litigation 
and numerous law-suit&.to whicli the family was subjected, the debt was so 
increased that it was necessary to raise a considerable sum of money. Now, 
with respect to the supposition of the Judge th^fj these proceedings were taken 
with the intention of ultimate proceedings for a partition, without decid- 
ing whether or not a partition could be had under such circumstances, if the 
lunatic were declared a lunatic under the Act, it may be not improper to 
refer to the policy of the Lunacy Enactments in England. Under these Acts, 
it has always been the policy of the Legislature not to interfere with the 
course- of inheritance of the lunatic’s property, and provisions for that purpose 
have been inserted into these Acts ; so that even where it is necessary for 
payment of debts or otherwise that the lunatic’s real property should be 
sold, it is provided that the surplus monies should be considered as in the 
same condition as if invested in land, leaving them heritable as if they were 
land ; possibly, therefore, even if an application for partition were made, it might 
be refused in accordance with that policy. 

One difficult question, however, remains, and that is with respect to the pro- 
perty which was inherited from collaterals. It seems to us, that that property, 
if it vested in the lunatic, might be on a different footing altogether from 
strictly ancestral property, and that the lunatic might be entitled to a separate 
share in that property ; and if so entitled, his daughter might be his heir, and 
it might be material that a manager should be appointed for it. But the 
circumstances relating to that property are as follows : — ^Before his lunacy, 
as we must assume, Kasmauth had made a hiba of his share of the 
ancestral property, as also of his share of this collaterally inherited pro- 
perty, to his wife. That hiba had been in operation until about the year 1280 
(1873), when the High Court held, that so far as it related to ancestral property 
it was void, and subsequently the wife relinquished her interest under 
the hiba in consideration of the nephews paying her the monthly sum of 
[ 843 ] Rs. 150. Now if the htba passed the lunatic’s interest in the pro- 
perty inherited from collaterals, then there is nothing before us to show that 
such interest became revested in the lunatic; and, under these circumstances 
of doubt, we think we ought not to allow the Act to be put into operation, but 
that it ought to be left for the natural heir of the lunatic, if %o disposed, to 
institute a suit as next friend of the lunatic to have that matter cleared up. If 
such a suit is instituted, and if it shall appear that this property is separate 
property belonging to the lunatic, then, if necessary, a further application 
might be made under the Act. But we wish to observe that the nephews who 
now, as members of the joint undivided family, have the custody of the lunatic 
and are managing the estate, ought, in our opinion, when requested thereto by 
the daughter of the lunatic as the natural heir, to produce and furnish her with 
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^accounts of the management of the property. We think it would be ftufficient, 
if such accounts were produced yearly. If such accounts are refused, or if the 
lunatic's daughter is refused proper access to him, then a ca^ might perhaps 
.be made, which might induenoe the Coirrt to interfere under the Act. At 
piesent we are of opinion that no sufficient case has been made, but, under the 
circumstances, we think there ought to be no costs of this application. 

Appeal dismissed. 

NOTES. 

ILUNATIG ACT.XXXY OF 1858~^ANAG£R FOR ^ ^ — t 

Ordinarily a manager should not be appointed in respect of a lunatic's interest in joint 
family proiwties : — (1883) 13 0. L. R. 86 ; (1895) 20 Bom. 659. 

Even if he be appointed, ho is not bound to lender account under sec. 15 or the Act. 

In (1895) 18 Mad. 472, the course indicated in this case was adopted, SUBRAHMANYA 
lYEK, J. , requiring the co-heirs to produce accounts to those who woiild^,be heirs of the lunatic. 

In (1889) 13 Bom. 656, this case was referred to for the position that a suit could not be 
brought ^ the next friend of lunatig unless he has been adjudged so under the Act.| 


[6 Gal. 843] 

The 10th December, 1880. 

Present: 

Sir Richard Garth, Kt,, Chief Justice, and Mr. Justice Field. 


Newaj Bundopadhya Defendant 

versus 

Kali Prosonno Ghose Plaintiff. 


Stiif for Enharicevient of Rent — Plea that cet tain of the Lands included in Notice are not 
enkanceable — Guns of pi oof of such Fact — Notice of Enhancement, 

In suits for enhancement of rent, where the tenant pleads that a portion of the land 
sought to be enhanced is held bv him rent-free, the onus is on the tenant to prove pi'inia 
facte that such portion of the land is so held by [344] him ; and if he be successful in this, the 
onus IS then shifted upon the landlord to rebut such prima facw evidence. 

A notice for enhancement, otherwise sufficient, is not invalidated becau.se a portion of the 
lands claimed as enhanceable in such notice turns out to be rent-free land ; but isgopd far 
as it is applicable to the portion of the land which is liable to enhancement. 

One Kali Prosonno Ghose, a taluqdar, sued one Ram Sarun Banerjee for 
enhancement of rent. 

The defendant pleaded that only 3i kanis of the land held by him were 
rent-paying ; that a portion of the land was rent-free debutter and lakhiraj, 
and a further portion held at a quit-rent ; and that the rate of rent paid by him 
was the same which had been paid for the last 150 years. 

The Deputy Collector held, that the onus was on the plaintiff to prove 
that the lands which wore claimed as rent-free were mal lands ; and further 
held,£that as to the rent-paying lands the defendant had failed to prove a 
uniform rate of payment for upwards of twenty years, and that, therefore, such 

'Appeal from order, Ho. 143 of 1880, against the order of H. L. Oliphant, Esq., 
Judicial Commissioner of Chota Nagpore, dated the 2nd February 1880, reversing the order of 
Baboo Akhoy Ooomar Bose, Deputy Collector of Manbhoom, dated the 5th May 1879. 
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lands were liable to eubanoement , but inasmuoh as the plaintiff in his notice 
of enhancement made no distinction between mal lands and rent-free lands, 
he held the notice to be illegal, and dismisssed the suit. 

The plaintiff appealed to the Judicial Commissioner, who remanded the 
ease to the lower Court, on the ground that the teu|.nt was bound to have 
given some prima facie proof that a portion of the lands held by him was 
rent-free, and that the lower Court should have tried the question as to 
whether the mal lands were liable to enhancement, notwithstanding that the 
notice to enhance included both rent-free and mal lands. 

The defendant appealed to the High Court. 

Baboo Barna Chum Banerji for the Appellant. 

Baboo Taruk Nath Dutt for the Respondent. 

The following Judlgpients were delivered: — 

GiaPtfa, C. J. — I think that this appeal Should be dismissed. 

A suit was brought by the zamindar to enhance the rent of certain lands 
after notice. The defence in respect of one portion [S4S] of these lands was, 
that it was lakhiraj ; and the defendant called two witnesses to prove that 
defence. 

The first (Jourt dismissed the suit upon this ground. It held that, as regards 
the lauds said to be lakhiraj, prtmd facte case had been made out by the defen- 
dant that they were lakhiraj ; and that the plaintiff had failed to show that the 
whole of the lands in suit were rent-paying lands ; and as the notice of enhance- 
ment was a general one applicable to all the lands in suit, not distinguishing 
the rent-free from the rent-paying lands the notice was bad even for the rent- 
paying portion ; and therefore he dismissed the suit and declined to go into the 
question of enhancement at all. 

The case then came before the Judicial Commissioner on appeal : and he 
has remanded it to the first Court upon the grounds; — Ist, that as it is admit- 
ted that the defendant holds some lands in the plaintiff’s zemindari, and pays 
him an entire rent, he was bound, if he wanted to show that a portion of the 
lands was rent-free, to have given some prima facie proof to that eff ect, show- 
ing what particular lands were rent-free ; and as the Judicial Commissioner 
considered that the evidence offered by the defendant did not make out a prima 
facie case that any lands were lakhiraj, he sent the case back to the Court below 
to have the question of enhancement tried. 

Then, secondly, with regain to the notice, the Judicial Commissioner held, 
that even if the defendant had succeeded in proving a portion of the lands to be 
lakhiraj, still there was no reason why the first Court should not have tried the 
question, whether the mal lands were liable to enhancement, and whether the 
rent ought to be enhanced. 

It has now been contended before us that the learned Judicial Commissioner 
was wrong upon both those points. 

It was argued that, in the case of Huryhur Mookerjee v. Groomauee Kazee 
(Marshall’s Rep., 623 ; s. c., B. L. R., Sup. Vol., 15) it was decided by a Full 
Bench of this Court, that in all cases where a plaintiff brings a suit for enhance- 
ment, the onus is upon him to show that the whole of the lands, the rent of 
which he seeks to enhance, are rent-paying. But that case does not decide 
anything of the kind. There a certain part of [S46] the land, the rent of 
which the plaintiff sought to enhance was assumed by the lower Court, to be 
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lakhirajf and what the Court held was, that the validity or invalidity of 
dant^S title to that land could not be tried in that suit. The headnote of tnat; 
case is rather calculated to mislead. 

In another Full Bench case Oooroo Per sad Boy v. Juggobtindoo Mozoomdar 
(W. B.. Sp. No. 15), it was distinctly held by Sir Baenes Peacock and two 
other Judges that, in a suit for a kabuHat, where the defendant had acknowledged 
himself to be the plaintiff’s ryot as to a portion of the lands in suit, the onus was 
on him to prove the defence which he set up, viz.^ that he was not the plaintiff’s 
ryot as to the rest of the land. 

Sir Barnes Peacock, in delivering judgment says : — “ We find that the 
defendant admitted that, as to a certain portion of the land for the rent of which 
plaintiff sued, he (defendant) had given a kabuliat, or in other words, had 
acknowledged that he was plaintiff’s ryot. With this prtma facie evidence of 
the fact of defendant being plaintiff’s ryot, the burden of proving the special plea 
raised by the defendant of his not being plaintiff's ryot for the rest of the land, 
was clearly upon the defendant , otherwise, indeed, every ryot might meet 
every rent case by a false plea of proprietary title.” 

The same principle appears to have been acted upon in the case of Nehal 
Chunder Mistree v. Huree Pershad Mnndul (8 W. E., 183). Mr. JUSTICE Kemp, 
who delivered judgment in that case, being one of the Judges who composed the 
Full Bench in the above case, cited from Marshall’s Keports. 

And in another case, Behce Ashrufoomssa v. Urmtng Mohun Deb Bey 
(5 W. B., Act X Rul., 48), the learned Judges (Seton-Kaer and SUMBHOONATH 
Pundit, JJ.) held, that it could never have been the intention of the Pull 
Bench that a bare allegation of a defendant of a rent-free holding was to bar 
the plaintiff's claim. The meaning must have been that there should be some 
privm facte evidence of an ostensible rent-free title in some portion of the land 
for which rent is sought. ” 

It seems tome that these decisions are quite conclusive upon the point 
which we have to decide ; and if the question were an [647] open one, I should 
undoubtedly hold that to be the law ; because I think it must be unreasonable, 
where a zemindar sues a tenant for enhancement, who undoubtedly holds and 
pays rent for lands within his zamindari, that the mere allegation by the tenant 
that a portion of those lands is rent-free, should throw the onus upon the land- 
lord of proving what particular portion of the land w^hich the tenant holds is 
rent-paying. The onus ought to bo upon the tenant to prove privia facie that 
some and what part of the land is rent-free ; and when he has done so, the 
onus would then be thrown upon the landlord to rebut such prima facie 
evidence. 

Then it is also contended in this case, that the Judicial Commissioner 
bad evidence before him, which he ought to have considered sufficient to 
establish a prtma facte case for the defendant. But it vras for him to deter- 
mine whether that evidence was sufficient or not, and I consider it no part of 
our duty upon this appeal to go into the question of its sufficiency. 

Then, with regard to the notice, I am clearly of opinion that the Judicial 
Commissioner was right. Suppose a suit brought to enhance the rent of 100 
bighas of land, and a notice given setting out the grounds of enhancement, 
surely the notice would not be at altogether bad because the defendant might 
prove that of those 100 bighas he holds 10 bighas rent-free. The notice would 
be perfectly good, so for as it was applicable to the remaining 90 bighas. 

The appeal will, therefore, be dismissed with costs. 
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Fisldr J. — I also am of opinion that the Judicial Commissioner rightly laid 
the burden of proving a prima ftieie case of lakhiraj holding upon the defendant 
ryot, and I think that it is impossible to say that the evidence of the two 
witnesses examined amounted to suliicient proof of such a prima facie case. 

Appeal dmnissed, 

MOTES. 

[RENT-FREE LAND8-0MUB— 

In (1906) 4 Cl li. J* 648 it was held by Mookebjee J. that the onus lay on the tenant to 
prove that the lands are rent-free, observing that the rule laid down by the Privy Council in 
14 M. I. A. 152 has no general application. 

This case of 6 Cal. 643 was not followed in (1883) 9 Cal. 813 ; (1885) 12 Cal. 182 where it 
was held that the onus lay upon the plaintiff to prove that the lands are mal lands in a suit 
for resumption . 

See also 6 CaL 666.] • 


[S48] The 10th December^ 1880, 

Present : 

Mr. Justice Pontipex and Mr. Justice McDonell. 

Anunda Shaha Biswas, aUaa Nyomuddin Sha Biswas, and others 

Judgment- Debtors 
verms 

Kema Bebee and others Decree- Holders." 


Appea/, parte — Application for rehearing — Civil Procedure Code (ActX 0 / 1877), s 360, 

An applicant, presenting a petition for the rehearing of an appeal decided ex parte, must, 
at the time of making such application, be prepared to satisfy the Court, that the notice of 
appeal was not duly served upon him, or that he was prevented by bufficient cause from 
attending when the appeal was called on for hearing. 

In this case the plaintiff having obtained a decree, the defendants appealed, 
the appeal was heard ex parte, and the decree of the Court of first instance 
modified to some extent. Subsequently the plaintiff presented a petition, 
applying for the rehearing of the appeal, under s. 560 of the Code of Civil 
Procedure. This application was rejected summarily. Thereupon the plaintiff 
appealed to the High Court, on the ground that his application for a rehearing 
should not have been summarily rejected, but that an opportunity should have 
been afforded him to prove the allegations contained in his petition. 

Baboo Shoshee Bhoosun Dutt for the Appellants. 

Baboo Mohiny Mohun Boy and Baboo Lai Mohun Das for the Respondents. 

The Judgment of the Court (PoNTiPEX and McDonell, Jj.) was 
delivered by 

PontifeXi J. — We think that, under s. 560 of the Code of Civil Procedure, 
when a petition is presented for rehearing of an appeal heard ex parte in the 
absence of the respondent, the applicant is bound to satisfy the Court that the 

* Appeal from Order, No. 196 of 1860, against the decree of P. Dickens, Esq., Judge o 
Nuddea, dated the 1st April 1880, 
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notice was not duly served, or that he was prevented by sufficient cause 
from rM9} attending when the apical was called on for heftringi^ If he is 
prepared at the time to satisfy^e^ourt in these particulars, his apfdioa- 
tion is properly rejected* That is what seems to have happened in this case. 
The appeal is dismissed with costs. 

Appeal dtsmissed. 


[6 GaL 849] 

The 18 th December^ 1880 . 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 


Bam Dutt Singh Defendant 

versus 

Horakh Narain Singh Plaintiff. *' 


LiniUatimi Act (XF of 1877) , sched. »i, arts. 99 ^ 182 — Suit foi 8)uire of Government 
BevenuBt and for Declaration that Estate is charged with anwunU 
A suit for recovery of Government revenue, which the defendant was bound to pay, but 
wh ich has been paid by the plaintiff to save the whole estate from sale, where the plaintiff 
asks to have the amount so paid made a charge on the portion for which he paid it, is 
governed by art. 1.S2, and not by art. 99 of Act XV of 1877. f # 

* Appeal from Appellate Decree, No. 1028 of 1879, against the decree of A. V. Palmer, 
Esq., Judge of Shahabad, dated the 25th February 1879, affirming the decree of Baboo Lai 
Gopal Sen, Second Munsif of Arra, dated the 24th September 1878. 


f tArt. 182 


Description of suit. 

Period of limitation. 

Time from which period 
begins to run* 

To enforce payment of 
money charged upon im- 
moveable property. 

Explanation . — The allow- 
ance and fees respectively 
called malikana and haqqs 
shall for the purpo^ of 
this clause, .be deemed to be 
money charged upon im- 
moveable property. 

Art. 99 

Twelve years. 

1 When the money sued for becomes 

! due. 

1 

1 

Description of suit. 

Period of limitation. 

Time from which period 
begins to run. 

For contribution by a 
party who has paid the whole 
amount due under a joint 
d^ree, or by a sharer in a 
joint estate who has paid the 
whole amount of revenue due 
from himself and his co- 
sharers. 

Three years. 

The date of the plaintiff’s advance 
in excess of his own share.] 
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The plaintiff in this case sued for Rs. 439-6, being the Government 
revenue paid by him for a mouza called Monza Tulsipore, from 13th September 
ISffi to ith Aufisst 1878, on ijs^unt of the ’defendant. Monza 'Tiilshwre' 
wfiffi a pcmion of the talook of fieharpore Agarsanda, which was held by the 
defendant, the remaining portion being held under a ticca lease and a con- 
ditional deed of sale by the plaintiff. The portion of the Government revenue 
due for Mouza Tulsipore for the above period not having been paid by the 
defendant, the plaintiff was compelled to pay it in order to save his own 
portion from sale for the arrears. 

The plaintiff prayed for a decree for the above sum with interest, and 
that it might be recovered by the sale of Mouza Tulsipore, and for a declaration 
that the said sum was a charge [580] on Mouza Tulsipore. The defendant 
contended {inter alid) that the suit was barred by limitation under art, 99, 
Act XV of 1877. 

The Munsif held that art. 132, and not art. 99, of Act XV of 1877 was 
applicable, and gave the plaintiff a decree. 

The Judge on appeal upheld that decree, and dismissed the appeal. 

The defendant thereupon appealed to the High Court. 

Baboo Doorga Pershad for the Appellant. 

Baboo Pran Nath Pundit for the Bespondent. 

¥he Judgment of the Court (Mitter and Maclean, JJ.) was deli- 
vered by 

Mitter, J,— ^his is a suit to recover Rs. 439-6, being money paid by the 
plaintiff, between September 1866 and August 1878, as revenue of Mouza 
Tulsipore, belonging to defendant, with interest thereon. The plaintiff held 
the other mouzas of the defendant’s estate under baibilwafa and lease, by the 
conditions of which he was to pay the revenue of them, there being no obliga- 
tion on him to pay the revenue of Tulsipore. But his allegation is, that the 
defendant neglected to pay the revenue of Tulsipore, and that he, the plaintiff, 
was, therefore, compelled to do so. 

The defence was, first, that, by art. 99, sched. ii, Act XV, 1877, the plain- 
tiff's suit was wholly barred ; second, that the plaintiff paid the revenue of 
Tulsipore by an*angement, receiving a corresponding reduction of bis rent. 
This last plea was decided against the defendant in both the lower Courts, and 
although allusion is made to it in the last ground of appeal, has not been 
mooted before us. Both the lower Courts have held that art. 132, and not 
art. 99, sched. ii, applies on the authority of Enayet Hossein v. Muddun 
Moonee Shahoan (14 B. L. R., 155 ; s.c., 22 W. K., 411) and Deo Nandan 
Ojha V. MtmL Dalhun Bisnath Koer (Sp. Ap., No. 1913 of 1876, unreported). 
Before us it IS -again urged, that art. 99 applies, that art. 132 does not, and 
[851] that the plaintiff is not entitled to interest and to a declaration of lien 
on the mouza. 

We think art. 99 has no application to the case, tlie plaintiff having 
paid the money, neither under a decree nor as a joint proprietor of the estate. 
The plaintiff is undoubtedly entitled to recover the money under s. 9," of Act 

* [Sec. 9 :~The Collector or other Officer as aforesaid shall, at any time liefore sunset of 
‘ ‘ the latest day of payment determined according to section III of 

Deposits receivable from this Act receive as a deposit from any person not being a 
persons not proprietors. proprietor of the estate or share of an estate in arrear, the amount 
^ of the arrear of revenue due, to be credited m payment of the 

arrear at. sunset as aforesaid, unless before that time the arrear shall have been paid 
by a defaulting proprietor of the estate. And in case the person so depositing, whose 
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XI of 1869, and he might also, tinder that section, have retained his lien on 
the other mouzas of the estate till his money had been paid. He is e^jually 
entitled to recover his money under s. SS*®" of the Contract Act, and ^ we think 
that the liability to pay the revenue was not merely a personal liability of the 
defendant, but was also a liability imposed upon the defendant’s estate. — 
Mothooranath Chuttopadhya v. Kristo Riimar Ohose (I. L. E., 4 Cal., 369). 

As regards the period of limitation, we are unable to distinguish the case 
from Deo Nandan Ojha v. Musst, Dulhun Btsnath Eooer (Sp. Ap., No. 1913 
of 1876, unreported) ; and we, therefore, concur in thinking that art. 132 
applies. We see no reason why the plaintiff should not recover interest on 
the money, nor do we object to his obtaining a declaration that the money is 
recoverable by sale of Mouza Tulsipore, though it would have been better if he 
had asked for recovery by sale of the entire estate. 

The appeal will, therefore, be dismissed with costs. 

Appeal dismissed. 


NOTES. 

[ONE CO-SHARER PATINO REYENUE—WHETHER A CHAROE— 

The ruling in this case that it was a charge was doubted in (1882) 8 Gal. 402 and was 
finally overpuled by a Full Bench of the Calcutta High Court in (1887) 14 Cal. 809 F. B. 
where WinsON J. delivered the leading judgment and MlTTEU and NORRIS, JJ. dissented. 
The view that it was a charge was accepted by the Bombay High Court in (1886) 11 Bom. 313 
but a Full Bench of that High Court in (1902) 26 Bom. 437 dissented from this view and 
followed the ruling of the Full Bench of the Calcutta High Court. The j||Iadras High Court 
by a Full Bench in (1902) 26 Mad. 686 held that it was a charge. The Allahabad High 
Court accepted the view in this case in (1891) 12 All. 110 ; see also (1906) 26 All. 407 F. B.J 


money shall have been credited in the manner aforesaid, shall be a party in a suit pend- 
ing before a Court of Ju«^tice for the possession of the estate or share from which the 
ar^ear is due, on an> part theieof, it shall be competent to the said Court |o order the said 
party to be put into temporary possession of the said estate or share, or part thereof, subject 
to the rules m force for taking security in the cases of parties in civil suits. And if the 
person so depositing, 'whose money shall have been credited as aforesaid, shall prove before a 
competent Civil Court that the deposit was made in order to protect an interest of the said 
person, which would have been oiidaiigered or damaged by the sale, or which he believed in 
good faith would l^ve been endangcreil or damaged by the sale, he shall be entitled to recover 
the amount of the deposit, with or without interest, as the Court may determine, from the 
detaulting proprietor. And if the party so depositing, whose money shall have been credited 
as aforesaid, shall prove before such a Court that the deposit was n^ssary in order to protect 
any lien he had on the estate, or share, or part thereof, the amount so credited shall be 
added to the amount of the original lien.] 


Beimbursement of per- 
son paying money due by 
another in payment of 
which he is interested. 


* [See. 69 * — A person, who is interested in the payment of 
money which another is bound by law to pay, and who therefore 
pays it, is entitled to be reimbursed by the other.] 



^ BAMlTOXro AOHAIOBB FBARTMOHUN ACHAIUEB i; L. I. « IM. ftS9 

!• Oai. 991] 

The 21st December^ 1880, 

Present: 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Field. 

Bamtonu Aoharjee 

mrsus 

Pearymohun Acharjee." 

Smt in Small Cause Court Accounts — Want of Jurisdiction, 

A, Bf and C, the joint owners of an estate, sued their tenant in the Munsif’s Court for 
rent ; the tenant defeated*the suit by proving payment of the entires rent to B. 

A then brought a suit in the Small Cause Court against B for damages equal in amount 
to the one-third of rent due to him and the costs incurred by [352] him and awarded against 
him in the rent-suit in the Munsif’s Court. B pleaded that he had expended the share o 
rent due to A for the benefit of the joint estate, and that A had collected the rents of other 
mehals belonging to the joint estate, and had not accounted for such rents Ifeld, that 
the suit being one which involved questions of partnership account i)ctween the joint 
proprietors of an undivided estate, could not be entertained in a Court of Small Causes. 

This was a rule to set aside a judgment of a Small Cause Court for want 
of jurisdiction. « 

The facts of the case were as follows : 

One Pearymohun Acharjee, Bamtonu Acharjee, and a third person, being 
co-proprietors of a certain estate, sued their tenant in the Munsif s Court for 
rent. The tenant pleaded payment of the entire rent to Bamtonu Acharjee, 
who at the hearing admitted the same, and the suit was dismissed. 

Pearymohun Acharjee then brought a suit in the Small Cause Court 
against Bamtonu Acharjee, to recover Bs. 14-4-1 as damages, made up from 
the following items : one-third of the rent due to him, the costs incurred by 
the plaintiff in the rent-suit, and the costs awarded against the plaintiff in 
the rent-suit in favour of the tenant -defendant in that suit. 

The defendant Bamtonu Acharjee contended, that the Small Cause Court 
had no jurisdiction to entertain the suit, the suit being one virtually for an 
account of a partnership proceeding, inasmuch as he had expended sums out 
of the moneys collected as rent, for the benefit of his co-proprietors , and further 
that the plaintiff in the present suit had also collected the rents of oth^r 
mehals belonging to the joint estate, and that he had not adjusted accounts 
although requested to do so. The Small Cause Court gave the plaintiff a decree 
for a portion of the amount claimed. 

The defendant then applied to the High Court, and obtained a rule, calling 
upon the plaintiff to show cause why the decree of the Small Cause Court 
should not be set aside for want of jurisdiction. 

Baboo Bungshe Dhur Sen in support of the rule. 

Baboo Grija Sunkar Mozoomdar showed cause. 

* Rule No. 1044 of 1880, against the order of J. Weston, Esq., Judge of Small Cause 
Court at Narail, dated the 5th June 1880. 
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[588] The Judgment of the Court (Garth, C.J., and Field, J.) was 
delivered by 

Garth, C.J. — I think that this rule should be made absolute. It was 
obtained on the ground that the Small Cause Court had no jurisdiotion to try 
the suit. 

The facts were these : the plaintiff and defendant and a third person, being 
co-proprietors of certain lands, the plaintiff brought this suit to recover his 
share of the rent of (^portion of those lands, which the defendant had received 
from the ryot. 

The answer of the defendant was this, that he and the plaintiff and a 
third person, being co-proprietors of the lands, the defendant had, with the 
plaintiff’s consent, received the rent not only of this particular jote, but o£ 
several other jotes ; and that he had disbursed that money in various ways 
for the benefit of the three co-proprietors. 

Under these circumstances it w^as contended, and it seems to me rightly 
contended, that it was impossible to try the case, so as to do justice to all 
parties concerned, except bv taking an account. The sums which the 
defendant had disbursed could not properly be set off* against the claim in this 
suit, and it would obviously be unjust to the defendant to allow the plaintiff' 
to recover the share of the rent which he was asking for, and yet not to allow 
the defendant to set off aganist the plaintiff’s claim the sums which he paid 
for the benefit of the plaintiff and other proprietors. 

The suit was clearly one which involved questions of partnersliip account 
between the joint proprietors of an undivided estate ; and therefore the Small 
Cause Court had no jurisdiction to try it. 

Our attention has been called to the case of liavi Cootnar Chotodrif v. Shama 
Chum Chowdry (Suth , S.C.C. Ref., 33), in which the facts wore substantially 
the same as those in the present case , and it was held, for the reason which I 
have just explaineii, that the Small Cause Court had no junsdiction to try the 
suit. There is also another case, Kandaree Joardar v. Mannik Joardar (Suth., 
S.C.C. Ref., 23) to which our attention has also been called. There it appears 
[854] that one co-proprietor brought a suit against another co-proprietor for 
a portion of the produce of certain land which belonged to them both ; and the 
Judges seem to have thought that case distinguishable from the general rule 
which is laid down in the other case at page 33. I confess, I feel some 
difficulty in recognizing the distinction. It seems to me that, under such 
circumstances, no suit could, with justice, be disposed of in the Small Cause 
Court. 

I am of opinion, therefore, that this rule sliould be made absolute with 
costs. 


Buk absolute. 
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^ [6 Cal. 88i] 

The 22nd December, 1880. 

Present : 

Mr. Justice McDonbll and Mr. Justice Broughton. 

Kaduitibmi Dabya Judgment-debtor 

versus ^ 

Eoylash Ohunder Pal Chowdhry Decree-holder.*' 

'Be^ig. Act VIII of 1869. s. 58 —Limtfotiou — Execution of Dectce — Delay ami Laches — Costs. 

In a suit for arrears of rent under Beng. Act VIII of 1869, a decree was obtained, on the 
80th June 1876, for a sum which with costs amounted to less than Rs. t500. Application for 
execution was made, m December 1877, against property other than that fur which the rent 
was due ; but was, in the first Court, opposed successfully by the judgment-debtor, on the 
ground that the undertenure should first be proceeded against, though such undertenuro had 
already been sold away in execution of another decree, and the execution -proceeding was 
struck off on the 15th March 1878, and the property released from attachment. The judg- 
ment-creditor appealed, and was successful both in the lower Appellate Court and the High 
Court, the latter decision being dated 26th February 1879. The costs awarded him m these 
proceedings, if added to the amount of the I cree, would amount to a sum of more than 
Rs. 500. The next application for execution was made on 19th August 1879. 

Held, that the costs of the appeals in the execution-proceedings should not be added to the 
decree ; and, therefore, the decree being for less than Rs. 500, the provisions of s, 58, Beng 
Act VIII of 1869, applied to it. 

Held also, that the attachment having been removed in ^Lirch 1878, the execution of the 
decree was barred under that section. 

[553] The question of due diligence on the part of a judgment -creditor can be gone into 
on a second appeal. 

The respondent obtained a decree under Beng. Act VII T of 1869 for arrears 
ef rent against the appellant. The decree was for Ks. 375 and costs, in all 
about Es. 435, and was dated the 30th June 1876. In execution of that decree, 
an application was made on the 21st December 1877 by the decree-holder for 
the sale of certain property belonging to his judgment-debtor other than the 
uiidertenure on account of which the arrears of rent were due, such undertenure 
having been previously sold away in execution of another decree against the 
debtor. 

The judgment-debtor opposed the application, on the ground that execution 
ought to proceed in the first instance against the undertenure from which rent 
was due. This objection was allowed on the 13th March 1878. The decree- 
holder appealed, and the Judge reversed the decision ; and the Judge's deeision 
was upheld by the Hi^ Court on appeal on the 26th February 1879. When 
the Court of first instance allowed the objection it released the property from 
attachment, and directed the decree-holder to proceed within two days against 
the undertenure , this he did not do, and consequently the wfiole proceeding 
in execution was struck off on the 15th March 1878. 

The next application for execution was made on the 19th August 1879, after 
which there appeared to have been some delay, and a further application was 

• Appeal from order, No, 262 of 1880, against the order of P. Diokens Esq., Judge of 
Nuddea, dated the 8th July 1880, affirming the order of Baboo Rajendro Coomar Bose. Munsif 
of Ranaghaut, dated the 15th April 1880. 
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made on the 20th January 1880. It was contended that the application was 
barred under s. 68* Beng. Act VIII of 1869, mate than three years having 
elapsed from the date of ttie decree. 

The Munsif held that it was not barred, as it was in substance an appli- 
cation to continue the proceedings already set on foot by the former application, 
referring to Issurree Daasee v. Abdool Khalak (I. L. 4 Cal., 416) and Paras 
Bam V. Gardner (I. L. B., 1 All., 356) ; and the interruption to the execution was 
not occasioned by anyl^ fault or laches of the decree-holder, but by the frivolous 
objection of the judgment-debtor. He held further, that, in calculating 
whether a judgment exceeds Bs. 500, all costs, whether incurred [506] before 
or after the decree, must be taken into consideration, referring to the case of 
Campbell v. Hvq (6 W. B., Act X BuL, 8) ; and that, at the time when the 
application was made, the amount payable to the decree-holder, inclusive of 
costs, exceeded Bs. 500, and therefore the application for execution did not fall 
within 8. 68 of Beng. Act VIII of 1869, but was governed by the ordinary law 
of limitation. 

The Judge on appeal affirmed this decision. 

The judgment- debtor appealed to the High Court. 

Baboo Hurry Mohun Chuckerbutty for the Appellant. 

Baboo Bash Behary Ohose for the Bespondent. 

The Judgment of the Court (McDonell and BROUGHTON, JJ.) was 
delivered by 

Broughton, J. — The question in this case arises on the construction of 
s. 58 of Beng. Act VIII of 1869, which enacts as follows : — 

“ No process of execution of any description whatsoever shall be issued on 
a judgment in any suit for any of the causes of action mentioned in ss. 27, 28, 
29, or 30 of this Act, after the lapse of three years from the date of such judg- 
ment, unless the judgment be for a sum exceeding Es. 500, in which case the 
period within which execution may be had shall be regulated by the 
general rules in force in respect to the period allowed for the execution of 
decrees of the Court.” 

(After stating the facts, the learned Judge continued) : — 

There is some confusion in the case owing to the judgment of the Court of 
first instance deciding the case with reference to the application of the 19th 
August 1879, although the case (which is called No. 36 of 1880) apparently 
refers to the application of January 1880. This is, however, immaterial, because 
if the application of August 1879 was out of time, so was that of January 1880. 

It is contended on behalf of the respondent that these applications were a 
continuation of the applications of 1877, and that the only question in the case 
is, whether the respondent acted £357] with reasonable diligence in applying 
for the renewal of the already existing process in execution ; and this, it is 
said, is a question of fact which cannot be dealt with in a second appeal 

In support of the first branch of this argument, two cases decided by 
Mr. Justice Alf^SLiB and myself were cited. 

In the first case — Deodhary Singh v. Kunwar Dowlut Bam (3 C. L. E., 189) 
— the application for execution was within time, but it took a few days for the 
Court to obtain the records, and they were, not received until after the time had 
expired. That case was therefore analogous to the case of Hera LoU Seal v. 
Poran Matteah (6 W. E., Act X Eul., 84), decided by Sir Barnes PEACOCK, 
C.J., and Markby, J., smd was decided accordingly. 
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In the other case — Oolami Sahu v. Chutterbhooj Patuck (3 0. L. B., 261,) 
— the application for execution was made on the 10th of October 1871, and on 
the 24th of February 1872, the creditor applied that the case should be taken 
oif the file for the present, but that the attachment which had issued should be 
kept in force. His next application was made on the 8th February 1875, and 
it was held that it was within three years. 

In both of these cases, therefore, t.Ke attachment was subsisting ; in the 
present case it had been withdrawn on the 13th of March, and the execution- 
proceedings had also been struck off on the 15fch. The second of the cases 
cited was not a case under this special provision of the Rent Law, but an 
ordinary case of execution of a decree, and the three years ran, not from the 
date of the decree, but from the date of the last application to enforce it. 

In the course of the argument in the case of Deodhary Sinqh (3 C. L. R., 
189), two cases were cited, which have been cited again in the present case — 
namely, llhidoy Krishna Ghose v. Kailas Chandra Hose (4 B L. R , F. B., 82 ; 
S. c , 13. W. R., F. B., 4) and Lalla Ham Sahoy v. Dodraj Mahto (20 W. R., 
■395). In the former of these two cases the Full Bench by a rnaiority gave a 
wide interpretation to the expression “ shall be issued,” but ev^en in this case 
the applicant lost no time in applying for a sale of [558] the proiierty as soon 
as the orders of the Court of the 21-Parganas staying the execution -proceedings 
of tlic Revenue Court ceased to be operative Tliat case, tliei'cfore, is not an 
authority for the validity of the execution in the present case, where there has 
been considerable delay. The case of Lalla Ram Sahoy (20 W R., 395) is 
more in point, but in this case the execution was made within time, and an 
order was made tor the sale of the property to take place on the 21st of 
November 1871, the decree being dated the 3rd of Septernlier 1868 On consent 
of tlie parties, and on a petition of the judgment-debtor dated the 18th of 
November 1871, the sale was stayed for two moiitlis , this period expired in 
February 1872, but the judgiiient-creditor waited until Aiiul 1872, when it was 
held tliat his application came too late. Here also the attachment was not 
removed although the sale was stayed, i fortiori the application in the 
.present case was out of time 

This precedent also disposes of the objections that tlie question of due 
diligence cannot be gone into on a second a])})eal, for it was a case of a second 
apjieal , and indeed no question of fact is invoUetl in these cases , the facts are 
found, the only question is, whether on the^o facts the creditois can he consi- 
dered to have used due diligence. 

A further objection has been raised in this case on behalf of the creditor. 
He contends that the judgment cannot be held to come within the meaning 
of s 58 of the Rent I jaw, because the costs of tlie apjieals from the first order 
of the lower Court ought to be added to the amount of the judgment The 
case of Campbell v. Jhiq (6 W. R , Act X RuL, 8) was cited in support of this 
argument. In that case it was held that the costs of, and incidental to, the 
execution ought to be added. This conclusion was arrived at by applying to 
the case the definition of costs to be found in s. 188 of Act VIll of 1859, now 
repealed. The interpretation was a wide one, but it did not go so far as is 
contended in the present case, but only so far as to add the costs of stamps, 
&c., in the execution-proceedings. The 188th section could not have been 
read to include the costs of appeal in the costs of the original suit spoken of in 
8. 187, for such costs are in the discretion of [559] the Appellate Court, and 
not of the Court which passed the original judgment. 


3 CAL.— 51 
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BAPBANAO^H KUNDU v. 


On these grounds, I think that the exeoution in the present case was barred 
by lapse of time, and that the appellant, judgment-debtor, is entitled to 
BUooeed. 

Appeal allowed. 


[6 Cal. 359] 

The 22nd December, 1880, 

Present : 

Mr. Justice McDonell and Mr. Justice Broughton. 


Badhanath Kundu Defendant 

versus 

Land Mortgage Bank of India, Limited, and others..... Plaintiffs. 


Res judicata — Cttnl Procedute Code {Act VIII of 1859), s&. S mid 7 — Relinquishment — 
Suit to set aside Order releasing from Attachment Properties as to which a former Suit has 
been dismissed — Mortgage made dunng infrvctiions Attachment — Subsequent Attachment 
and Sale. 

R, on the SOth December 1870, obtained an ex^mite decree against D, iii execution of 
which he attached properties X and Y on the 4th Jiinuary 1871. 

D applied for a rehearing, which was granted ; and on the 30th of December 
1871, a decree was again passed against D, in execution of which the same pro- 
perties were attached on the 9th of Augut>t 1872, and purchased at the execution-sale on 
the lat August 1874 by R. On the 14th February 1871, D had executed a solehnama and 
mortgage m favour of G, pledging among other properties X and Y as security for a loan made 
to him by G. D having made default in payment, G obtained a decree against him in terms 
of the solehnama on the 28th February 1871. Subsequently, D granted another mortgage 
of the same properties in favovir of G. G sold his decree and mortgage to the plaintiff, who in 
execution of the decree attached jiroperties X and Y. In these execution-proceedings B 
brought forward the fact of his i>urchase of the same properties in August 1874, and his claim 
was allowed, and the properties X and Y released from attachment on the 4th March 1876. 
The plaintiffs had, on the 8th March 1872, obtained a mortgage from D, on which they had 
obtained a decree on the 28th September 1874, in execution of which they had attached X 
and Y ; but on R claiming them under his purchase in August 1874, an order was made on 
the 10th April 1875 releasing X and Y from attachment ; and m a suit by the plaintiff to 
set aside that order, they failed as to properties X and Y, on the ground that those properties 
were not included in the mortgage of March 1872 In a subsequent suit brought bv the 
[960] plaintiffs against R and D, to set aside the order of the 4th March 187C, and to have 
X and Y declared liable to be sold under the decree of the 28th February 1871, — Held, that 
the suit was not jarred under s. 2 of Act VIIT of 1859 by the decree in the previous suit, nor 
was it barred by s. 7 of the same Act. 

Held also, that the purchase by R in August 1874 wa.s subject to the mortgage to G of 
the 14th February 1871. 

• Appeals from Appellate Decree, No. 1523 of 1879, against the decree of Alfred C. Brett, 
Esq., Judge of Jessore, dated the 23rd April 1879, affirming the decree of Baboo Kedaressur 
Roy, Subordinate Judge of that district, dated the 29th March 1878. 
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This was a suit to set aside an order dated March 4t!i, 1876, releasing 
from attachment certain properties, Shearbur and Pursheabur, in Jessore and, 
Furridpore, and for an order declaring the plaintiffs entitled to have the said 
properties sMd in execution of a decree held by them against Doorgachurn 
Shaha, the second defendant. 

The facts of the case were, — that Radhanath Kundu, the first defendant, 
on the 30th December 1870, obtained an ex parte decree against Door- 
gachurn, and in execution of that decree attached the abovenamed pio- 
perties on the 4th January 1871- An application by Doorgachurn under 
s. 119 of Act VIII . of 1859 for a rehearing was granted on the- 
30th March 1871, and on the re-hearing, a decree in a modified form 
was passed against Doorgachurn on the 30bh December 1871. In execution 
of this decree the same properties were again attached on the 9th of August 
1872 ; and on the 1st of. August 1874, they were put up for sale and purchased 
by Eadhanath, the decree-holder. Doorgachurn had previously, on tlie 14fch 
February 1871, executed a solehnama and a mortgage in favour of one Gouri 
Prosad Kundu, pledging among other properties the villages of Shearbur and 
Pursheabur as security for a loan made to him by Gouri Prosad. Door- 
gachurn having made default in payment, Gouri Prosad obtained a decree on 
the solehnama on the 28th February 1871. Subsequently, Doorgachurn 
executed another mortgage of the same properties in favour of Gouri Prosad. 
Gourr Prosad sold this decree and mortgage to the plaintiff Bank on the 11th 
of January 1875, the purchase being made m the name of the second plaintiff, 
Hurichuru Bose, a subordinate in the employ of the Bank, and his name 
was substituted for Gouri Prosad’s in the execution-proceedings. 

In execution of the purchased decree, the plaintiff Bank attached the same 
properties, but Radhanath Kundu intervened, [S6l] and objected that he had 
purchased the said properties at the auction-sale on the Ist August 1874, and 
his objection was allowed, and the properties released from attachment. 

The Bank, therefore, instituted this suit, called in the judgment No. 16 of 
1877, on the 3rd March 1877, to have that order set aside, and to establish 
their right under the decree of the 28th February 1871. and the mortgage 
which they had purchased from Gouri Prosad. 

It appeared that the second defendant Doorgachurn had executed, in 
favour of the plaintiff Bank, on the 8th March 1872, a mortgage, in a suit on 
which, they, on the 28th September 1874, obtained a decree, in execution of 
which they attached Shearbur and Pursheabur, the properties now sought to 
be proceeded against. In those execution-proceedings the defendant Radhanath 
Kundu, putting forward his purchase on the 1st August 1874, obtained an 
order releasing those properties from attachment on the 10th of April 1875. 
The plaintiff Bank, thereupon, brought a suit, called in the judgment. No. 39 of 
1876, to set aside the order of the 10th April 1875. That suit was partly 
successful, but failed as regarded the properties Shearbur and Purshearbur, on 
the ground that those villages w^ere not included in the mortgage of the 8th 
March 1872. 

One of the contentions raised by the defendant Radhanath, who alone 
appeared to defend the suit, was, that the present suit was barred by the foimer 
suit, 39 of 1876, under ss. 2 and 7 of Act VIII of 1859. 

The Subordinate Judge, on this ground, among others, gave the plaintiffs 
a decree. 

The Judge, on an appeal by Radhanath Kundu, held, that the purchase of 
Radhanath Kundu of the 1st August 1874 was subject to the mortgage of the 
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14th February 1871, referring to the case of Pttddcmionee Dossee v. Boy 
Mathooranath Chowdhury (12 B. L. R., 411); and that the suit was not barred 
under ss. 2 and 7 of Act VIII of 1859. 

Prom this decision the defendant Kadhanath appealed to the High Court. 

[662] Baboo Grija Stinker Mozoonvdar for the Appellant. 

Baboo Bussunt Gootnar Bose for the Respondents. 

The Judgment of the Court (McDonell and Broughton, JJ.) was 
delivered by 

HcDonell, J. (who, after stating the facts, continued) : — The objections 
wliich are put forward in this second appeal on behalf of Radhanath Kundu 
are two — 

1st — That the Bank has already failed in a suit on another mortgage 
relating to the same property, and that as the right they now claim was 
then in existence, they ought to have included it in tlie othei suit, and not 
having done so are barred undei’Act VI 11 of 1859, s 7 

iiiul. -That tills defendant has priority under his purchase of first August 
1874. 

With regard to the first objcctum, it appears that the Land Mortgage 
Bank Jiad obtained a decree against Doorgachurn Shaha on another mortgage, 
in execution of A\liicli docn^e the same piopeity put up to sale 

Radlianath Kundu objected to tlie sale, on the ground tJiat he Jiad 
purchased tlie property on tlie 1st August 1874, and on the 10th April 1875 his 
objection was aUowed. Tlieieujjon the Land Moitgage Hank, on the 30tii of 
June 1876, filed a suit, winch was nurnhored No <19 of 1870, against Jiadhauath 
Kundu and Doorgachurn Shaha, tiiev succeeded in this suit onl]^ paitialh , the> 
failed with regal d to the propei’ty now in dispute. 

This suit, No ]() of 1877, was mstilMied when Act VIII of 1859 was in 
ojjeration, and consequenth exf)l 1 of s 1 J of tlie present Code does not directly 
apply to it But it is argued that that explanation merely ex])rosses in a few 
words the lesiilt of the decision^ upon s 2 of Act VJIl of 3859, winch are to he 
found 111 the reports of Indian Appeals the cases of KaUmia Satchiar (11 
Moore’s I. A., 50) and WooinalAna Debm \ UvnojHiorna Dassee (il h, L. R., 
158) Tli(^?.g decisions were discussed m tlie case of Denohundkoo Chowdhnj v. 
Kristonionre Dossee (1. L R., 2 Gal., 152) by a Full Bencli, the majority of 
which hold that two suits for posse-^sion o( the same [563] land could not be 
brouglit, although the title sot iijiui the hist suit w^as not the title set up m the 
second. The principle, follow’od m 7jV;/«o/r/.sou//(///r,(/ Choudhram \ . P iinchanim 
Choicdhnj (1 L. R., 3 Cal , 705), ^hub laid down, has been since applied to suits 
to recovei a specific sum of iiJone\ lihceka Lull v. Bhuqqoo Lall (I. L R., 

3 Cal , 23). 

But the suit No 39 of 187(J was a suit brouglit with the object of having 
the property sold in execution of one decree after an order had been made on 
the lOth of April 1875 releasing the property under s 246 of Act VIII of 1859 
on the claim of Radhanath Kundu. The present suit. No 16 of 1877, is a suit 
brought wdth ^ho object of having tlie property sold m execution of another 
decree after another order had been made in separate proceedings in execution 
on the 4th of March 1876 under the same section. The property to be sold is 
indeed the same, but in no other respect is there any identity between the 
suits, and we are of opinion that even the very strict interpretation put upon 
the decisions of the Judicial Committee hy the Full Bench of this Court in the 
case of Denohhundho Choivdhry {1. L. R, 2 Cal., 152) does not make the 
principle laid down applicable to this case, so that s. 2 of Act VIII of 1869 
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does no<-., in our view of the case, bar this suit ; nor do we think that it was 
incumbent upon the plaintiff to include both claims in one suit under s. 7. 

We are also of opinion that the lower Court rightly held that the purchase 
by the defendant in 1874 was a purchase subject to the mortgage of the 14th 
of February 1871. The proi)erty had been attached indeed prior to that mort- 
gage, and it the defendant had purchased under that attachment, the case 
would have been different. But the ex parte decree under which the property 
was first attached had been set aside, not only had the decree been set aside, 
but the attachment had been witlidrawn. It was under a subsequent attach- 
ment under a subsequent decree, that ,the defendant purchased, and he cannot 
set up his purchase as against the eailier encumbrance of the 14th of February 
1871. 

We think, therefore, that the appeal must be dismissed with costs. 

Appeal dismissed. 


tS64] The 22nd December, 1880. 

Present : 

Mil. Justice McDonell and Mii. Justice Broughton. 


Burmamoye Dassee Plaintiff 

versus 

Dinobundhoo Ghose and another Defendants.'*' 


Limitaiim — Suit by Moityagee for Possession after Foi eclosure — Limitation Act (IX of 1871), 

selied. ii, arts. 135, 115. 

In a suit by a mortgageo to obtain possession after foreclosure institutjd more than twelve 
years after such mortgagee had, upon default, become, under the words of the deed, entitled 
to possession, but within twelve years of the date cf the expiry of the year of grace granted 
under the foreclosure proceedings. Held, under s. 145 of the Limitation Act, IX of 1871, that 
the period of limitation must be calculated from the date of the expiry of the year of grace, 
and not from the time when the default was first made. 

This was a suit for possession of certain property after foreclosure. The 
plaint inter aha stated, that the plaintiff’ had, upon a mortgage-bond, dated 
the 11th June 1858, lent tlie first defendant the sum of Rs. 1,301, upon the 
security of the property, the subject of the present suit ;.that default having been 
made on the 12th June of the following year, the plaintiff* applied, under Reg. 
XVII of 1806, for foreclosure ; and that an order was made by the Court, in 
October 1866, to foreclose the said mortgage upon expiry of the year of grace 

* Appeal from Appellate Decree, No. 1859 of 1879, against the decree of Alfred C. Brett, 
Esq., a Judge of Jessore, dated the 14th May 1879, confirming the decree of Baboo 
Kedaressur Boy, Boy Bahadur, Subordinate Judge of that District, dated the 5th Aueust 
,1878. 
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in fche October following. The present suit was instituted on the Itlth April 
1878. The second defendant Vas a^urchaser from the mortgagor after fore* 
closure. The defence was, that the mortgage-bond contained an express 
provision that, immediately after the exfuiralion of the date within which it 
was stipulated that the money should be repaid, the right and possession of the 
mortgagor should cease to exist ; that such right and possession had absolutely 
terminated on the day of default, the 12th June 1859 ; that the continuance of 
such possession by the mortgagor after that period, and subsequently by the 
second defendant, must be taken to have been a possession adverse to 
I665j^he »piaintiff^^<right ; al!ld^ the present suit not having been instituted 
within twelve years of the date of default, was therefore barred by limitation. 

The Court of first instance dismissed the plaintiff’s suit, on the ground 
that the period of limitation must be taken to have begun to run on tlie date of 
default, on the 12th June 1859. The lower Appellate Court concurring in this 
view dismissed the appeal. 

The plaintiff thereupon appealed to ihe High Court. 

Baboo Rashbehary Ghose for the Appellant. 

Dr. Guncdas Banerjee and Baboo Jogesh Chunder Boy for the Eespondents. 

The Court (McDoNELL and Broughton, JJ.) delivered the following 

Judgments : — 

Broughton, J. — This second appeal arises out of a suit for possession 
after foreclosure of a mortgage of a taluq, to which the defendants plead limita- 
tion. The mortgage is dated the 30bh of Jeyt 1265, corresponding with the 
11th June 1858 ; default was made on the 30th of Jeyt 1266, or 12th of June 
1859. An application under Eeg. XVI 1 of 1806 was made to foreclose the 
mortgage in Assin 1273 (Sept. — Oct. 1866) , and the year of grace expired in 
Assin 1274 (Sept, — Oct. 1867). 


The present suit was instituted in 1284, on the 10th of April 1878. And 
the question is, whether the date from which the period of limitation counts 
was to run from the 30th of Jeyt 1266, the date of default, or from Assin 1274, 
when <-he year of grace expired. 


The new Limitation Act, XV of 1877, came into operation before the suit 
was filed ; but the Courts below have applied Act IX of 1871, which differs 
materially from Act XV of 1877, on the ground that the right to sue was barred 
before the Act of 1877 came into ooeration , and it is admitted that if the right 
was barred by Act TX of 1871, sched. ii, art 135 ", it cannot bo revived. 

The mortgage-deed provided that if the mortgagor did not pay the debt on 
the 30th of Jeyt 1266, the mortgagee “will [366] become the owner 


•[Art. IS5 — 


Description of^suit. 


Period of li nutation. Time when period begins to run. 


Suit instituted in a Court 
not established by Royal 
Charter by a mortgagee for 
possession of immovable pro- 
perty mortgaged. 


Twelve )ears. 


When the mortgagee is first 
entitled to possossioii.J 
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by purch&se, and- 4 »ntitled to possession.’* It is admitted that, if the plaintiff 

sued for possession as mortgagee, he would have been bound to file his 
plaint within twelve years from the 30th of Jeyt 1266 ; but it is contended that 
a different view must be taken of a suit like the present, after the termination 
of foreclosure proceedings, which is not, like the other suit, a suit by a “ mort- 
gagee ” within the meaning of the words of art. 135 of Act IX of 1871, but it is 
a suit by a mortgagee who has foreclosed and who has become absolute owner ; 
and a case decided on the 6th of last May has been quoted by Baboo Bashbehary, 
who has appeared for the plaintiff. In that case — Ohinaram Dobey v. Bam 
Honaruth Ram Dobey, Second Appeal No. 126 of 1879, the point raised in the 
present appeal appears to have been very fully argued, and the judgment 
which was delivered by Mr. Justice Pontipex [567] was directly in favour of 
the contention of the present appellant. The two cases in fact are exactly 
similar. The mortgager,^eed was in the same form, and the suit was brought 
more than twelve years after the date on which the mortgagee was entitled 
to possession; but within that period, as in the present case, foreclosure 
proceedings under the regulation had been taken, and the suit had been 
instituted within twelve years from the expiration of the year of grace. Upon 
this it was remarked : 

“ Now it cannot be said, we think, that, after taking such proceedings, 
he was only entitled to the time allowed by art. 135 of the Limitation Act as 
mortgagee. The very fact of his taking foreclosure proceedings changes his 
interest as mortgagee to that of absolute owner, and as he has brought his suit 
within twelve years from the date of such change of character, we think he is 
no longer bound by that article (135). By art. 145, he would be entitled to 
sue within twelve years after possession became adverse against him. It 
cannot, we think, be said, that as long as the relation of mortgagor and 

• The Judgment of the Court (Pontipbx and McBonell, JJ.,) m the case referred to 
was as follows : — 

Pontifex, J. — This is a suit tor possession after foreclosure. The mortgage was effected 
by an instrument, under which the money was made payable at a particular time , in default 
of payment at that time, the deed declared, that the mortgagee should become the owner, as 
if it had been a deed of absolute sale ; and that he should be entitled to possession as if there 
had been a foreclosure. The suit has been brought mor*^ than twelve years after that date, 
and the defence is, that the plaintiff is barred by art. 185 of the Limitation Act of 1871, 
which is peculiar in its terms. It gives a period of twelve years from the time that the 
mortgagee is first entitled to possession. That is the period given to the mortgagee to obtain 
possession. No doubt, this was a very unfortunate provision in the Act of 1871, and it has 
been corrected in the Act of 1877. But in suits under the former Act, wo are bound to decide 
in accordance with its provisions and language. If, therefore, no proceeding has been taken 
by the mortgagee within twelve years to alter his position, the plaintiff’s suit would be barred; 
but in this csise, during the twelve years and within about four years after the mortgagee 
became entitled to take possession, he commenced foreclosure proceedings, and after the 
year of grace he has sued within twelve years. Now it cannot be said, we think, after 
taking such proceedings, that he was only entitled to the time allowed by art. 135 of the 
Limitation Act as mortgagee. The very fact of his taking foreclosure proceedings changes his 
interest as mortgagee to that of absolute owner, and as ho has brought his suit within 
twelve years from the date of such change of character, we think he is no longer bound bv 
that article. 

By art. 145 he would be entitled to sue within twelve years after possession became 
adverse against him. It cannot, we think, be said that, as long as the relation of mortgagor 
and mortgagee subsisted, the possession of the mortgagor could be adverse to the mortgagee. 

For the time, therefore, he was entitled to take possession as mortgagee, and up to the 
time that the year of grace expired, possession was not adverse to him ; but directly the fore- 
closure proceedings became complete, possession became adverse. He has brought this suit 
within twelve years from that date, and therefore art, 135 does not affect him, and he is in 
time. We agree with the decision of the lower Court upon that point. 
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mortgagee subsisted, the pQ^seB8ion of the mortgagor could be adverse to tho 
mortgagee. For the time, therefore, that he was entitled to take possession aa 
mortgagee up to the time that the year of grace expired, possession was not 
adverse to him ; but directly the foreclosure became complete, possession 
became adverse.” 

In answer to this case, however, Dr. Gurudas Banerjee, W’^ho appeared 
for the defendant, drew attention to a decision of the Judicial Committee of 
the Privy Council, which had not, he said, been considered in the case already 
quoted. The case is Forbes v. Ameeroontssa Begum (10 Moore’s I. A., 340) ; the 

f assize is printed at pages 350, 351. After referring to the various provisions of 
668 ] Eeg. Xyil of 1806, the Judgment proceeds as follows : “ The general 
effect of these Eegulations is, that if anything be due on the mortgage, and the 
mortgagor make an insufficient deposit, and a fortiori if he makes no deposit at 
all, the right of redemption is gone at the expiration of the year of grace. 

‘ The title of the mortgagee, however, is not oven then complete. It was 
ruled by Circular Order of the 22nd of July 1813, No. 37, and has ever since 
b^n a settled law, that the functions of the Judge under Reg. XVII of 1806, 
s. 8, are purely ministerial ; and that a mortgagee, after having done all that 
the Regulation requires to be done, in order to foreclose the mortgage and 
make the conditional sale absolute, must bring a regular suit to recover posses- 
sion, if he is out of possession, or to obtain a declaration of his absolute title, 
if he is in possession. 

In that suit the mortgagor may contest, on any sufficient grounds, the 
validity of the conditional sale, or the regularity of the proceedings taken under 
the Regulation in order to make it absolute. He may also allege and prove, if 
he can, that nothing is due, or that the deposit (if any) which he has made, is 
sufficient to cover what is due , but tlie issue, in so far as the right of redemption 
is concerned, will be, whether anything at the end of the year of grace 
remained due to the mortgagee, and if so, w’hether the necessary deposit has 
been made. If that be found against the mortgagor, the right of redemption is 
gone.” 

A very able argument has been addressed to us upon the question, and 
another recent decision oi this Court has been cited — Lall Mohun Giingopadhya 
V. Prosunno Chunder Banerjee (24 W. R., 433) — in which the decision appears 
to have been in favour of the contention raised by the respondents in the present 
appeal. The case is very shortly reported, and the facts are not stated in the 
Judgment, which alone is printed , but on referring to tlie records of the case, 
we find that the suit was one which was instituted “on the strength of 
foreclosure proceedings and for possession of the mortgaged premises by virtue 
of the sale having become absolute.” 

[669] ^ The Court ol first instance appears to have decided the case ujxin 

Gooho v. Gudadhar Koondoo 
(6. W. R., 184), which case was decided in 1866, when the Limitation Act, XIV 
of 1859, was in operation. It was there decided, however, that the foreclosure 
gave the plakitiff no fresh starting point,” and these words are relied upon in 
the present case. The plaintiff appealed to the Additional Judge, who reversed 
this decision, on the ground that the mortgagor was not in possession adversely 
to the plaintiff. 


w appeal in Lall Mohun’ s case 

W. E.. 433), wasforad^ on the words of art. 136oftheLimitation Aotof 1871, 
the Ck)urt holding that the earlier decisions on the Aotof 1869 were inapplicable 
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to this case ; and it was held that, under art. 135, the mortgagee must sue 
within the specified time, When he was entitled to possession under the d6ed. 
Thus the suit was treated as a suit by a mortgagee. 

In the Presidencies of Madras and Bombay, where the Regulation, XVII 
of 1806, does not apply, the law, although it has been disturbed by a series of 
decisions which have been expressly declared by the Judicial Committee to be 
quite unsound in principle — Thumbusaivvii Moodelly v. Hossain Bowthen (I. L. 

R. , 1 Mad., 1) — gives to the purchaser under a conditional sale an absolute 
right upon default of payment on the day stipulated. “ The essential character- 
istic of a mortgage by conditional sale was, that, on the breach of the condition, 
the contract executed itself and the transaction was closed, and became one of 
absolute sale without any further act of the parties or accountability between 
them. That it still has this effect in the Presidency of Madras, was what was 
decided by the case in 13th Moore’s Appeals referring to the case of Pattahht^ 
ramier v. Vencataroto Naicken (13 Moore’s I. A., 560 ; s. c., 7 B. L. R., 136), 
and so it was in the case of conditional sales prior to the Regulation of 1806 in 
Bengal , Sanfunmssa v. Shetkh Inayet Hossein (B. L. R., Sup. Vol., 415 ; 

S. c.. 5 W. R., 88). 

The purpose for which the Bengal Regulation, XVTI of 1806, was passed 
is stated in the iireamble, section 1, as follows : — 

[ 670 ] ‘ ‘It is further requisite for the purpose of preventing improvident 
and injurious transfers of landed property at an inadequate price by the forfei- 
ture of mortgages accompanied with a condition of sale to the mortgagee, if the 
amount advanced be not repaid within a stated period (which description of 
mortgage is common throughout the country, under deeds of baibilwafa, kot- 
kobala, and other similar designations) that an equitable provision should be 
made for allowing a redemption of the estate within a reasonable and limited 
period, on payment of the principal sum lent, with interest thereux)on, if the 
mortgagee shall not have been put in possession ” So that the period within 
which the right of redemption was to remain, was to be extended, foi a reason- 
able and limited jieriod, beyond the actual date fixed for jiayment by the deed 
itself : and certain provisions as to notice to the mortgagor, (fee., were made 
for carrying out that object That is all the Regulation purported to do, and 
all that it did, in this respect. Beyond that it did not interfere with the rights 
of the purchaser under the conditional sale, which were well established, and 
which it recognised, namely, that when the period for pa>mcnt had elapsed, 
the purchaser became absolute owaierof the property. But that peiiod was to 
be extended. 

The case of Forbes v. Avieeroomssa Begum (10 Moore’s I. A., 340) was a 
suit for possession of a taluq, wdiich had been the subject of a mortgage by 
conditional sale ; proceedings had been taken to foreclose under Reg. XVll of 
1806. It was found that the plaintiff' w^as really in possession under a benami 
lease, and it was held, that he w^as entitled to possession wdthout iiroducing 
accounts of the usufruct of the estate, it appearing that the foreclosure proceed- 
ings had been regular, and that the debt was admittedly unpaid. 

If the relationship of mortgagor and mortgagee had subsiffted betw^een the 
plaintiff and defendant wdien the suit was brought, the Judicial Committee would 
not have decided that the accounts were unnecessary, because the liability to 
account is one that arises on that relationship when the mortgagee is in 
possession, and continues so long as he is in possession ; and as it [S71] w^as 
found in that case that the mortgagee was in possession from the beginning, 
the decision of the Judicial Committee that he was not to account, must 
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have proceeded on the ground that when these foreclosure proceedings (in 
all respect regular) had terminated, the debt being unpaid, the relation of 
mqrtgagpr and mo^g^gee bad ceased to exi^t.^ The plaintiff did not in that 
case sue to recover possession as mortgagee, but be claimed to be absolute 
owner, and it was decided that he was entitled to succeed. 

So again the right to redeem is an incident which, by the terms of the 
Begulation, is gone when the foreclosure is completed by the expiration of the 
year of grace. The Judge, under s. 8, is to notify this to the mortgagor ; he is 
to inform him chat if he do not redeem the property in the manner provided 
within one year from the date of the notification, the mortgage will he finally 
foreclosed, and the conditional sale will become conclusive. The right to 
redeem when it existed was preserved against the operation of the law of 
limitation for a period of sixty years. But where foreclosure proceedings were 
completed by the expiration of the year of grace, the mortgagor was held to he 
barred, if he did not sue to open up the foreclosure within twelve years : Loft 
Hoaaein v. AbdoolAli (8 W. B., 476). This case can have been decided upon 
no other ground than that his position was changed by the foreclosure. 

In addition to the authority of the case of GhinaramDobey {Ante^ p. 566, 
note) lately decided by this Court, the case of Jeora Khun Singh v, Hookum 
Singh (5 i^gra H. C. B., 358) has been cited* There the learned Judges of a 
Division Bench of the High Court, then at Agra, had before them a suit brought 
by the mortgagees under a deed of conditional sale, after foreclosure proceedings, 
the object of which was to obtain possession of the property and mesne profits 
from the date at which the foreclosure proceedings terminated. It was 
contended that their right to possession did not become complete until they had 
obtained a decree for possession, and the passage already quoted from the 
judgment in the case of Forbes v. Ameeroo^nssa Begum (10 Moore’s I. A., 340, at 
pp. 350 — 851) was cited in support of that agrument, — [S72j namely, “the 
title of the mortgagee is not even thezf complete.” But the learned Judges 
observed that, reading the passage cited on behalf of the defendants with 
what immediately follows it, and refemng to the Circular Order (of the 22nd 
of July 1813), to which reference is made by their Lordships, we do not under- 
stand them to rule that the absolute right of the conditional purchaser has not 
accrued to him at the conclusion of thev proceedings taken under the Begulation, 
or that it is hot fif those proceedings whre regular) to be referred back to that 
period. But we understand them to rule that a conditional purchaser, if out of 
possession, cannot obtain possession by summary application to the Judge, 
before whom the foreclosure proceedings were held ; but that he must proceed 
by regular suit. And that, in like manner, if he is in possession at the termina- 
tion of the foreclosure proceedings, and finds it necessary to vindicate his title, 
he must do so by a regular suit.” 

The learned Judges of the High Court at Agra quote the Circular Order of 
22nd July 1813, and two ot)ier Circular Orders, of the 25th of May 1832 and 
of the 17th of June 1834, M^hich are to the same effect. All these Circular 
Orders show that they were directed against a practice which had grown up, and 
to which they jfdvert, for the mortgagee to make an application to the Judge on 
the expiry of the year of grace to be summarily put in possession of the property. 
The learned Judges of the Agra Court go on to say: ‘ The Begulation expressly 
declares, that, on the expiry of one year from the date of the notification, *the 
mortgage will be finally foreclosed, and the conditional sale will become con«i 
elusive.’ And the Sudder Court, while it was fully competent to keep within 
due limits the exercise of their legitimate powers by Courts subordinate, was 
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not competent to legislate and impose on conditional purchasers, as neces- 
sary to the perfection of their rights, a condition not prescribed by the 
Begulation. But in truth the Sudder Court did no more than it was com- 
petent to do. It'ordered the subordinate Courts to abstain from the exercise 
of a jurisdiction which was not conferred on them by the Regulation, and 
it left conditional purchasers, who had obtained foreclosure, if they required 
the assistance of the [S78j| Court to obtain the enjoyment of their rights, 
to proceed in due course by the institution of regular suits.” And they 
quote a passage from Mr. Justice Macpherson’s work on Mortgages, — 
‘ with that year (of grace) ends the mortgagor's whole interest in his property, 
unless he can prove that, previous to its lapse, he was entitled to have it 
declared that the mortgage had been redeemed ; ' ” — and they held that the 
rights of the mortgagee who had foreclosed, i.c., absolute rights, must, if 
established where they are contested, be referred back to the period at which 
the proceedings under the Regulation came to an end, and must be held to have 
become absolute at that date ; and they accordingly, gave him mesne profits, to 
w‘hich, if he had remained a mortgagee, he would not have been entitled. 
Dr. Gurudas argues, that this is not the case, but this argument appears to be 
answered in the case of a mortgage by conditional sale by the following passage 
of the judgment of the learned Judges of tlie Agra Court, who say : — “ indeed, 
were we to hold otherwise, that the plaintiff is not entitled to mesne profits,” 

we sjmuldbe doing injustice to the conditional put chaser, for from the termina- 
tion of the foreclosure proceedings he can claim no interest upon the mortgage 
debt ; and if the conditional vendor was not answerable for mesne profits for 
the period antecedent to the recovery by the purchaser of a decree for 
possession, it \vould in many cases, be to his interest to prolong to the utmost 
limit frivolous and vexatious litigation.” 

Mesne profits appear to have been given by this Court in a similar case — 
Mussavmt Pandroo Koonwar v. Mohesh Chunder Mookenee referred to in Jaora 
Khun Singh v. Hookum Stngh (5 Agra H. C. R., 368). 

The two cases of Deno Nath Gungooly v. Nursinqh Proshad Dass (14 B. 
L. R., 87 ; S.C., 22 W, R., 90) and Mankee Kooer v. Sheik Munnoo (14 B. L. 
R., 316; S.C., 22 W, R., 543) do not appear to mo to have any bearing upon 
the present case. Tlie question in these cases arose under the Limitation Act 
of 1859, and the Court was asked to decide when the cause of action arose, 
and that depended upon the right to possession m the plaintiff, and the adverse 
possession of the defendant. In the first case, the defendants liaving purchased 
from the vendor under C87i] the conditional sale at an auction without notice 
of the mortgage, and having got into possession, and claiming as absolute 
owners, their possession was held to be adverse to the conditional purchaser : 
and having been so in possession for twelve years, during which period, the 
purchaser liad a right to possession, he was barred b> limitation, and could nqt, 
by taking proceedings to foreclose under the Regulation, obtain a fresh start ; 
but that decision is not inconsistent with the proposition that the purchaser 
has a different title under the kotkobala to that which he acquires after the 
termination of the year of grace. Whatever his title may have been, whether 
as mortgage or as absolute owner, the defendant had held ac^versely to him 
for twelve years. It was held that the purchaser had a right to possession 
on default of payment in terms of the deed, which stipulated that, “ if I don't 
repay the whole money within the period, then this conditional bill will be 
i^ckoned as a true and absolute bill of sale ; my and my successor's rights will 
ebase to the said zemindari ; the proprietary rights, with the rights of 
gift and sale to it, will accrue to you and your successors ; and register- 
ing your names on the sherista of the Gollectorate you will take possession of it 
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in the mofussil, and on payment of revenue, you, your sons, grandsons, etc., will 
continue to have felicitous occupation and possession thereof.” This was held 
to give the purchaser a right to possession, not as absolute owner, but as 
mortgagee accountable to the mortgagor for the profits which he received 
subject to redemption within the period specified by the law ot limitation, unless 
he should in the meantime have taken proceedings for foreclosure. 

In the other case the possession of the mortgagor asserting only a title as 
mortgagor consistent with the mortgage by conditional sale could not be con- 
sidered as a holding adversely to the conditional purchaser so as to create a 
cause of action within the meaning and intention of the Limitation Act. 

The question of adverse possession in these two cases was decided in 
conformity with two decisions of the Judicial Committee in Pran Nath Roy 
Choiodry v. Eookea Begum (7 Moore’s I. A., 323) and Anundo Moyee Dosse v. 
Dhonendio Chundcr Mookerjce (14 Moore's I. A., 101 , S.C., 8 B. L. II., 122). 

[876] In the present case it is not contended that the possession of the 
vendor prior to the termination of the foreclosure was adverse to the purchaser. 

It is not necessary to consider the question whether the article (135) had 
the effect of obliging the mortgagee to sue for or to take proceedings within a 
particular period to foreclose his mortgage, nor to do more than to say that, 
agreeing with the view taken by the High Court at Agra and by Mr. Justice 
PONTIFEX, I am of opinion, that the present suit is not barred by limitation, 
and that the appellant is entitled to succeed. 

MoDonell, J. — This case is on all fours with the case decided on 6th 
May last bv Mr Justice PoNTlFHX and by me [No. 126 of 1879 (antCy p. 566, 
note) I , and for the reasons given in that judgement I hold that the present suit 
is not barred by limitation, and that the appellant is entitled to succeed. The 
case must be remanded to the Subordinate Judge for a trial on the merits. 
Costs to follow the result. 

Case remanded. 


[9 Cal. 575] 

APPELLATE CRIMINAI.. 

The 5th January, 1881. 

Present : 

Mu. Justice Moiutis and Mr. Justice Prinsep. 


Ram Ch under Shaw and others. 
versus 

The Empress, 


Bengal Exct^ Act (Beng. Act 1 11 oj 1878), sb. 9, 58, 74 , — Introduction into Calcutta of 
Spirituous Liqu\yi manufactiu ed eheirkete — Limits fixed by Collector — Additional Punish- 
ment — Alteiiiatwe Sentence of Jvijtt ibonnient 

The provisioas of s. 74 of the Bong. Excise Actus to additional punishment, where there 
has been a “ previous conviction for a like offence,*’ contemplate merely the case of the 
offender having been already convicted of an offence punishable with a fine of Rs. 200 or 

• Criminal Appeal, No. 765 of 1880, against the order of P. J, Marsden, Esq., Chief 
Presidency Magistrate of Calcutta, dated the 20th November 1880 ' 
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upwards » and being again convicted of another offence punishable with the same punishment ; 
it is not necessary that he should have been previously convicted of tbe same offence. 

[8761 The accused were sentenced by the Presidency Magistrate, under ss. 58 and 74 of the 

Excise Act, to a fine of Bs. 200 each, in default to three months’ imprisonment, and in 
addition to six months’ imprisonment, which was the maximum term that could be awarded 
under s. 74. Held^ that the sentence of imprisonment was not in excess of the powers given 
to the Magistrate by s. 12 of the Presidency Magistrates* Act, the imposition of the additional 
sentence of imprisonment not affecting the Magistrate’s powers as regarded the original 
sentence under s. 58. 

No limits with regard to any distilleries in Calcutta having been iixed undei s. 9 of the 
Act within which spirituous liquor manufactured otherwise than m that particular distillery, 
shall be introduced or sold without a special pass, and the fixing of such limits being necessary 
to a conviction of an offence under s. 58, the convictions in this case were set aside. 

In this case Obinash '•Ohunder Shaw, Husnoo Khun, Rainchiincler Shaw, 
Chinibash Shaw, Adhore CKuiider Shaw, and J^aneshur Shaw were charged 
with having introduced for sale spirituous liquor into the town of Calcutta, at 
14, Mechooa Bazaar Street, without a special pass from tlie Collector, tlie said 
spirit not having paid dubv as required bys 18 of Beng. Act VII of 1878, and 
not having been manufactured at a distillery within the limits of the town, in 
contravention of ss. 9 and 58 of the said Act, and also for having in their 
possession spirituous lupior without a pass in conti avention of ss 17 and 61 
of the same Act. Tliey weie tried before tlie Chiei Presidency Magistrate, and 
Obinash and Baneshur were each fined Bs 100, in default to undergo three 
months’ rigorous imprisonment , and Bam Cliundei, Chiiiiliash, and Adhore 
Cluinder wore each lined Bs. t20(), in default to undergo three months’ ngoi-ous 
iinprisomiiont, and in addition to undergo six months’ rigoious imprisonment. 
Husnoo Khan was discharged. 

From tins sentence Bam Cliundei, Chinibash, and Adhorri Chundei appealed 
to the High Court. 

Mr. 7i Allen for the Appellants. 

Tho SidudjiKj Ooiinsel (]\Ir J'htllijy.) for the Crown 

Tire Judgment of the Court (MouitlS and Pill NSEP, JJ.) was delivered by 

Prinsep, J. The three a[)pellants hefoie ns, as wcdl as two others, 
have been convicted and senteneoil under 58 of tlie [577] J^oTig Hxcise Act 
(l^eng Act YU of 1878), and in addition to the penaltv pi'oscrilied bhercbv, 
tbev liave, under s. 74, been sentenced to iin])i isonment, in consequence of their 
having been jireviously convicted of an offence under the Act punishable with a 
fine of Bs. 200 or upwards. 

The Presidency Magistiato has recoided on the proceedings of the trial 
that he has “ not tlie least doubt that tho defendants (wdth the exception of 
Husnoo, who has been discharged) did introduce spirituous liquors without a 
13ass, and have committed an offence under s. 58 of tho Excise Act." 

To constitute an offence under the latter part of s 58, it is necessary that 
the offender should have introduced, or attempted to introduce, for sale, 
siiirituous liquors manufactured at another place into the limits fixed for the 
consumption of such liquors manufactured at sucli distillery (z.e., a distillery, 
established under s. 9) without a special pass from the Collector, 

In the present case, we find that there is some evidence which apparently 
the Magistrate has believed to show that the liiiuor seized in Calcutta had 
been manufactured in Tallygunge, a suburb. Under bhe circum^jtances it is not 
necessary for us to express any opinion on the value of that evidence. But 
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Mr. B. Allen for the appellant has maintained, and the Standing Oounsel for 
Government, who appeared to support the conviction, has ultimately admitted, 
that the Collector of Calcutta, up to the present time, has not, under s. 9, 
fixed limits with regard to any distilleiry in Caluctta within which no spirituous 
liquor manufactured after native processes except in that particular distillery 
shall be introduced or sold without a special pass. There cannot, therefore, 
be the special protection necessary to constitute an offence under s. 58, and 
the conviction and sentences passed on the appellants must accordingly be set 
aside. 

Two other persons have been convicted simultaneously with the appellants, 
who have not been able to appeal, their sentences not being appealable. We 
have already held that no offence has been committed, and we therefore feel 
bound to deal with their cases under s. 147 of the High Courts’ Criminal 
Procedure Act. The Standing Counsel, on behalf of Government, consents to 
[8781 our proceeding summarily with this matter without complying with the 
special procedure provided by s. 181 of the Presidency Magistrates’ Act, and 
as this would necessitate a mere compliance with form without any possible 
advantage, we direct that the conviction and sentences passed on these two 
men, Obinash Chunder Shaw and Baneshur Shaw, be set aside. The fines, 
if paid, will be refunded ; and the appellants will be released from jail. 

It is right that we should notice two objections taken in this appeal to the 
legality of the sentences passed. Mr. Allen first contended that, in order to 
render an offender under the Beng. Excise Act liable to additional punishment 
unc(er s. 74, it is necessary that he should have been previously convicted of 
thBiSayne offence, the words like off entice being synonymous with same offence. It 
appears to us, however, that the section contemplates merely that the offender 
having been already convicted of an offence punishable with fines of 200 or 
upwards should be again convicted of another offence punishable with the same 
punishment, and that this is the correct interpretation to be put on the term 
hk*i offence. The additional sentence of imprisonment passed under s. 74 would 
not be illegal if, in the case now before us, an offence had been established 
under s. 58. 

The other objection is, that the alternative sentence of imprisonment — 
VIZ,, three months’ rigorous imprisonment in default of payment of the fine 
imposed — is beyond what the Magistrate can inflict under s. 12 of the Presi- 
dency Magistrates’ Act (IV of 1877). Mr. Allen contends that, as under s. 74 
of the Beng. Excise Act, the appellants were liable to imprisonment for a term 
not exceeding six months, the Magistrate, under s. 12 of the Presidency 
Magistrates' Act, could not sentence them to undergo imprisonment for more 
thpm six weeks — i.e., one-fourth of six months, on default of payment of the 
fine imposed. 

It appears to us, however, that the appellants have been sentenced 
practically to two sentences -one under s. 68 to fine of “ iTipees one hundred 
each, in default to undergo three months’ rigorous imprisonment each and 
the other unde^ s. 74, in addition to the penalty under s. 58, to imprisonment 
each for six months. The imposition of the additional sentence would not 
[8791 affect the Magistrate’s powers as regards the original sentence under a. 58. 
It cannot be denied that, standing by itself, the sentence under s. 58 is perfectly 
legal ; but it is contended that, by reason of the additional sentence of imprison- 
ment under s. 74, the term of imprisonment in default of payment of the fine 
imposed under s. 58 is excessive, and therefore illegal. We see no valid reason for 
this contention, and ind^ it would be an anomaly if a sentence perfectly legal 
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under s. 58 should become otherwise, because the offender had rendered himself 
liable to an additioftal punishment on account of a previous conviction under 
the Beng. Excise Act. 

We observe that this ease was heard by the Magistrate on the 6th, 9th, 
and 16th November, though it was of a nature which should ordinarily have 
permitted of its decision at the first hearing. No reason is assigned for the 
postponements, if it existed, or that they were owing to the absence of the 
necessary evidence for the prosecution. We think it necessary to notice this, 
because frequent postponements add considerably to the expense incurred by 
the parties, and should be avoided. 

We observe also that, in the affidavit it is stated on behalf of appellants 
that application was made to the Magistrate for copies of the evidence in this 
case, but the same was refused," notwithstanding the terms of s. 170 of the 
Presidency Magistrates* Act. 

Conviction set aside. 


[6 Cal. 879.] 

The 5th January, 1881, 

Present : 

Mr. Justice Mitter and Mu. Justice Maclean. 


In the matter of the Petition of Panjab Singh and another. 
The Empress 
versus 

Panjab Singh and another 


Ctwiinal Procedure Code (Act X of 1872), s. 227, cl, (h) — according Reasonn /or ConviUton — 

Practice of High Court on Revision, 

Under cl. (li) of s. 227+ of the Criminal Procedure Code, although a Magistrate is not 
required to record any evidence, he should, in recording his reasons for the conviction, state 
them so, that the High Court, on revision, [580] may judge whether there were sufficient 
materials before him to support the conviction 

Where they were not so stated, the High Court, on motion, set the conviction aside. 

The accused were found guilty of an offence under s. 447 of the Penal 
Code. It appeared there was gambling going on in the house of one Jakri, in 
which the accused confessedly took part. The gambling ended in a quarrel 
and consequent disturbance, which caused great annoyance and alarm to the 
women in the house. The Assistant Commissioner was of opinion, that 

• Criminal Motion, No. 300 of 1880, against the order of A. W. Paul, Esq., Assistant 
Commissioner of Darjeeling, dated the 23rd October 1880. 

t[Sec. 227 : — In cases where no appeal lies, the Magistrates or Bench of Magistrates need 
not record, the evidence of the witnesses nor the reasons for 
Record in cases where passing the judgment, nor draw up a formal charge, but he or 
there is no appeal. they shall enter in a register to be kept for the purpose, the 

following particulars : — 

• • • ^ 

(h) The finding, and, in the case of a conviction, a bnef statement of the reasons 
therefor :] 
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although the original entry might be considered lawful, their remaining there 
to gamble and creating a disturbance was sufficient to bring the accused within 
s. 447 of the Penal Code. 

Against this order the accused filed a petition in the High Court, 

Mr M. M. Ghose and Baboo Botdmmth Dutt appeared for the petitioners. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered 
by 

Hitter^ J. — We are of opinion that the conviction in this case must be 
set aside. The lower Court is of opinion that the prisoner is guilty, under 
s. 447 of the Indian Penal Code, of criminal trespass. In order to constitute that 
offence, it is necessary to establish, on behalf of the prosecution, that the entry 
into another person’s property must have been made with intent to commit an 
offence, or to intimidate, insult, or annoy that person in his possession, or that, 
having l%wfully entered the premises, remaining there for the purpose of 
intimidation, annoyance, or insult, or with intent to commit an offence. Now in 
this case, wiiich was tried summarily, we have simply before us the finding and 
the reasons upon which the conviction is based under cL (A), s. 227 of the Code 
of Criminal Procedure, Under tliat section the Magistrate was not required to 
record any evidence. 

We think that, under tlio clause in question [cl (/i) of s 227], a Magis- 
trate, in recording liis reasons for the conviction, should [58i] state them so, 
that this Court, on revision, may judge whether there were sufficient materials 
before him to support the conviction. 

In this case vve do not find that thei’c is any finding at all m the reasons 
stated, that llie applicants remained in the premises on which they are alleged 
to have trespassed with any such intents as are mentioned in s. 447 of the 
Penal Code. All that the lower Court upon that point sa>s is tins, tliat “ tlieir 
original entry on the proxierty was lawful, but their remaining there to gamble 
and creating a row must be held to bring the accused within s 447.” It does 
not even sav that they remained there in order to create a row, but simply 
that they remained there to gamble, and then created a row afterwards Even 
if the lower Court had found that they remained there to create a row, it 
would liave been doubtful whether such a finding would have been sufficient, 
because it would have been as much consistent with the knowledge that they 
were likely to annoy as with the intention to do so. But as tlie linding now 
stands, there is not a shadow of ground for supposing that there w^as 
any evidence before the low^er Court upon whicli it could bo found that they 
remained there with any such intent as it is necessary to establish under 
s. 447. 

The conviction is, therefore, set aside, and the applicants directed to he 
released. 

Comneiion set aside. 

NOTES. 

[CONVICTION, RECORDING REASONS ON— 

Magistriite oftght to record reasons on conviction * s 260 of the ('ode of 1898 

Followed in (1886) 13 Cal., 272 which was a non -appealable case, (1803) 18 Bom. 97, (1899) 
21 All., 189 whore it was held that the Magistrate under Sec. 260 of the Code of Criminal 
Procedure should state his reasons briefly but brevity should not bo obscure. See also (1901) 
81 Cal. 983. 

Referred to in Balamuhund Bam v. Ghansam Bam (1894) 22 Cal. 391 for the position 
that insult must be intend^ not simply as one resulting from trespass in order to constitute 
criminal trespass.] 
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[6 GaL 861] 

CEIMINAL EEPEEENOE. 


The 10th Jamutry, 1881, 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 


Mona Sheikh 
verms 

Ishan Bardhan. ' 


Criminal Procedure Code (Act X of 187'i)t s. 211 — Older of Acgmftal — 
Compensatum io acc7t*ied. ♦ 

An order for compensation against a complainant may be made on an order of acquittil 
under s. 211 of the Crimin.al Procedure Code. 

[882] The complainant, Mona Sheikh, complained before the police at 
Gopalpore, that the accused and others arrested him, took him to one Poran 
Bardhan’s house, maltreated him, and kept him in confinement, but afterwards 
released -Jiim. The accused was discharged at the hearing before the Sub- 
Deputy Magistrate, a Magistrate who could only exercise 3rd class power under 
s. 211 of the Criminal Procedure Code, and the complainant was directed to 
pay the accused Ks. 20 as compensation. The case was referred by the Joint 
Magistrate to the High Court, under s. 296 of the Criminal Procedure Code. 

The material portion of the Opinion of the Court was as follows : — 

Mitter, J, — We do not tlnnk that the trial and acquittal were illegal. As 
for the order for compensation, s. 209^ seems to contemplate a dismissal of the 
complaint rather than an acquittal of the accused , but referring to s. 212 [ and 
to the order in wliich the sections come, wo are not prepared to stiy that an 
order to pay compensation may not be added to an acquittal. 


* Criminal Rofcrcnce, No. 211 of 1880, and loiter No, 2987 from A. J. Alexander, Esq., 
Magistrate of Mymcnsmg, dated the 14th December 1880. 


Compensation 
of frivolous or 


m cases 
vexatious 


1 [Sec. 20U ; — A Magistrate may dismiss the complaint as frivolous or vexatious, and 
may, in his discretion, by his order of dismissal, award that the 
complainant shall pay to the accused person such compensation, 
, , not exceeding fifty rupees, as to such Magistrate seems just and 

^ * reasonable. 

In such cases, jf more persons than one arc accused in the complaint, the Magistrate may 
in like manner award compensation not exceeding fifty rupees to each of them. 


The sum so awarded shall be recoverable by distress and sale of the moveable property 
belonging to the complainant, which may be found within the 
Recovery of such com- jurisdiction of the Magistrate of the District , and such order 
pensation. shall authorize the distress and sale of any moveable property 

belonging to the complainant without the jurisdiction of the 
Magistrate of the District, when the order has been endorsed by the Magistral of the District 
in which such property is situated, and, if the sum awarded cannot be realized by means of 
such distress, by imprisonment of the complainant in the civil jail, for any time not exceeding 
thirty days, unless such sum is sooner paid.] 


J [Sec. 212 . — The dismissal of a complaint under this chapter 
Effect of dismissal. shall operate in like manner as the acquittal of the accused 

person. 


No complaint. shall be dismissed under the provisions of this chapter, except in so far as 
refers to a summons case,] 


3 OAL.— 53 
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^ [6 Gal. 888] 

The ISth Jamutryt 2881, 

Present : 

Mr. Justice Mitteb and Me. Justice Maclean. 

The Empress 
versus 
Salik Roy.-' 

Penal Code {Act XLV of 1860), s. 211 — Charge made on report of Police 
that case was false — Charge of giving false information, 

A oos^itment for trial undor the provisions of s. 211 of the Penal Code, for knowingly 
instituting false oharge with intent to injure the persons accused, is not illegal, merely 
because the complaint which the accused made has not been judicially enquired into, but is 
based on the report of the Police that the case was a false one. 

Salik Roy, the accused, sent information to the Police through the 
chowkidar, charging certain persons with setting fire to his house ; and he 
repeated the charge to the Police officer who went to his village to investigate 
the case. In the end the Police reported the case to be a false one. The 
Magistrate, thereupon, [ 883 ] at once directed the prosecution of Salik Roy for 
giving false information, without calling upon him or giving him any opportunity 
to prove his case. Salik Roy was committed to the Court of Session for trial, 
under the provisions of s. 211 of the Penal Code, for knowingly instituting a 
false charge with intent to injure the persons whom he accused. 

The Sessions Judge, being of opinion that the commitment was illegal and 
against a decision of the High Court, which he referred to but did not name, 
sent the record to the High Court in order that the commitment might be 
quashed, or such other order passed as should seem proper to the Higli 
Court. The following was the pinion of the High Court : — 

Mittep, J.— This is a reference from the Judge of Sarun asking us to 
quash a commitment. The ground upon which we are asked to do so is, that 
the accused, who is charged with an offence under s. 211, Penal Code, should 
not have been committed for trial until the complaint which he made had been 
judicially enquired into ; and the Judge refers to a case decided by this Court 
which he considers applies to the present case. 

If the case referred to by the Sessions Judge is the case of Biyogi Bkagut 
(4- C. L. R., 134), we may point out that it is not in all respects similar to the 
present case. In that case the complainant, dissatisfied with the Police inves- 
tigation and report, made a complaint to the Magistrate, which was dismissed 
without hearing his witnesses. 

We do not find in the record that there was any complaint made to the 
Magistrate in this case ; but on the report of the Police that the case was false, 
the prosecutibn of the complainant was set on foot. We are unable to say that 
there is anything illegal in the proceedings, and we are supported in this view 
by the case of Empress v. Abul Hasan (I. L. R, 1 AIL, 497). We are not aware 
of any recent ruling of this Court of a contrary tenor. We must, therefore, 
refuse to quash the commitment on the ground on which the Judge’s recom- 
mendation is based ; s ee Ashrof Ah v. The Empress (I, L. R., 5 OaL, 281). 

* Crimiujil 1660, and letter No. T.b. 1, feom J. "B, Stevens, Esq., 

Ofiloialan^ SeMions jTidge of Siipa, dated the 18tb Deoenbev 1880. 

^ m 


!rHE EMPBEse v* SEEtBO EEHAKA tl83l] 1, L. B. 8 Cftl. 68l 


M0TB8. 

[Referred to in (1887) 14 Cal. 707 F. B. for the position that a Magistrate has jurisdic- 
tion to order prosecution for false charge under s. 211 of Indian Penal Code on Police report* 
Referred to in (1903) ^8 Bom. 226 for the position what amounts Xo a false charge.] 


[584] The 20th Janmry, 1881, 

Present ; 

Mr. Justice Mitter and Mr. Justice Maclean. 

The Empress 
versus 

Shibo Behara.’^ 


[8 C. L. R. 263*] 

Petial Code (Act XLV of 1860^ s. 211 — Sanction to prosecution for viaktng false charge, 

A sanction for a prosecution for making a false charge under s. 211 of the Penal Code, 
without hearing all the witnesses whom the person accused of making the false charge wishes 
to produce, is illegal. 

The High Court has power to quash an illegal commitment at any stage of the case. 

The accused Shibo Behara, at Teapo Police outpost, brought a charge 
against one Bali Jenna and others of arson. The Police took up the case and 
reported it to be a false charge, and the Magistrate, thereupon, sanctioned the 
prosecution of Shibo Behara, under s. 211 of the Penal Code. Previously 
to this order, however, Shibo presented a petition to the Magistrate 
asking for a judicial enquiry ; but this petition does not appeal* to have been 
disposed of. The case under s. 211 was sent to a Deputy Magistrate, who 
committed the accused for trial. Before the Sessions Judge the accused 
pleaded not guilty, and objected to being tried, on the ground that he had boon 
prejudiced by the refusal to grant judicial inquiry he asked for. 

The Sessions Judge, being of opinion that the objection was a good ono, 
and that the commitment should be, therefore, quaslied, referred the case to the 
High Court under s, 296 of the Criminal Procedure Code, in his reference citing 
the following cases ; — 

In the matter of Oour Mohan Sing (8 B.L.B., Ap., 11), In the matter ofBishoo 
Bank (16 W. B., Cr., 77), Ashrof Ah v. The Empress (I. L. B , 5 Cal., 281), 
Nusibunnissa Bibee v. Sheikh Erad Ah (4 C. L. B., 413), Sheikh Erad Ah v. 
Ntisibunnissa Bibee (4 C.L.B. 534), and Government v. Kanmdad {Ante, p. 496). 

[585] The following were the Opinions of the High Court : — 

Mitteri J. — Whether the Judge was right or not in postponing the trial 
after it had once begun, I think this Court has the power to quash an illegal 
commitment at any stage of a criminal proceeding. 

In these two cases I am of opinion that the commitments should be set 
aside on the ground that the sanction for prosecution under s. 211 was illegally 
given. Whatever might have been said in Nusibunnissa Bibee v. Sh.ikh Erad 
Alt (4 0. L. B., 413), the later cases have distinctly laid it down that a sanction 
for prosecution under s. 211 given without hearing all the witnesses whom a 

• Orimiual Referenco, Nos. 226 and 227 of 1881, and letters Nos. 120 and 121, from tlio 
order of A. W. Cochran, Esq., Ofiloiating Sessions Judge of Cuttack, dated the 27th December 
1880. 
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complainant wishes to produce in Ooutt, is illegal. In these cases, therefore, 
the original orders sanctioning prosecution under s. 211 are illegal. That being 
BO, the commitments are also illegal. I would, therefore, set them aside as 
recommended by the Judge. 

Maclean, J. — The principle involved in those cases is the same as that 
involved in the case of Chtikrodhur Pah ]ust disposed of ; and as I am of 
opinion that any convictions had upon the trials under the commitments which 
we are asked to quash w^ould be set aside, I think the simplest course is to set 
aside the proceedings at this stage. 

NOTES. 

Notes to 6 Cal 582.3 


L6 Cal. 585] 

SMALL CAUSE COURT REFERENCE. 

Tiu* 13th January, 1880 
'PllESliNT : 

SiJii Richaud Garth, Kt., Chief Justice, Mr. Justice White, 
AND Mr. Justice Mitteu. 


Kali Kumar Ro\ Plaintiff 

versus 

Nobin Chunder Chuckerbuttv Defendant.* 


[=7 C. L. R. 562 3 

Plcadcib and Muktears' Act of I 860 ), ss 11, 13 — Miihteats and l*rivatc 
ayent, d%stmctio)i beiiveen. 

Pc?' White ard Mittkr, JJ. — The mere fact that a person looks after an appeal and 
gives instructions to pleaders in connection with such appeal, does not show that such person 
was practising as amuktear within the meaning of s. 13 { of Act XX of 1865. 

[586] Pet Garth, C, J. — Where a person is m the habit of acting for persons in Courts 
of law, and holds himself out as roadv to perform what is usually considered muktoar*s work, 
for rew.ird, such person is no hsss acting as a muktear on an\ particular occasion, because 
he may have abstained on the particular occasion from doing any of those acts which a duly, 
qualified muktear is alone legally capable of performing. 

This case was leferred for the opinion of the High Court, the facts being 
fully set out in the following order of reference : — 

* Small Cause Court Reference, No. 2 of 1880, from Baboo Amrita Lall Chattcrjcc, 
Judge of the Small Cause Court at Dacca, dated the IQth December 1870. 

J[Scc. 13 : — Except as hereinafter provided, any person who shall practise as a Pleader or 
Mookhtear m any Civil or Criminal Court or Revenue Office to 
Uncertificated persons which this Act extends, without having previously obtained a 
practising as Pleaders or properly stamped oertificite authorising him so to practise, 
Mookhtcars to be liable to which certificate shall be then in force, shall bo liable by order of 
fine or imprisonment and such Court or the officer at the head of such office to a fine not 
to be incapable of recover- exceeding ten times the amount of the stamp required by this 
mg fees. Act to be impressed on the certificate which he should then have 

held, and, in default of payment, to imprisonment in the Civil 
gaol for a period not exceeding six calendar months. He shall also be incapable of 
maintaining any suit for any fee or reward for or m respect of anything done or any 
disbursement m^e by hiih as sudi Pleader or Mookhtear whilst he shall have been without 
such certifica^^.] 
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“ The plaintiff, who had not been admitted and enrolled as a duly qualified 
muktear, was employed by the defendant for the purpose of looking after a 
regular appeal of his and giving instructions to the pleaders in connection 
with it. In consideration of the plaintiff's agreeing to perform those services, 
the defendant promised to pay him Rs. 100 as remuneration. 

“ The plaintiff having performed the services which he had agreed to 
perform, now sues the defendant for the recovery of his remuneration. 

“ The defendant contends that the plaintiff is, under s. 13, Act XX of 1865, 
incapable of maintaining the present action. His argument is, that when the 
plaintiff* agreed to look after, and did actually look after, a case of the defon- 
ant in a Civil Court, and gave instructions to the pleaders on behalf of the 
latter, he was necessarily practising as a muktear in that Court in connection 
with that case , and thsiiis he had not previously obtained a proper certificate 
authorising him so to practise, he came under the provisions of s. 13 of 
Act XX of 1865, and his suit is, under the latter part of that section, not 
maintainable in a Court of Justice. 

“ This argument seems to me to make two assumptions, the correctness of 
neither of which I am prepared to admit : — is^ that any one who looks after a 
case of another and gives instructions to the pleader engaged in it, is 
necessarily a muktear within the meaning of Act XX of 1865 , and iindly, 
that looking after a case of another and giving instructions to pleaders, amount 
to practising as a muktear within the meaning of s. 13 of the Act. 


[ 687 ] “ The case of Fuzzle Ah (19 W. E., Cr. Eul., 8) seems to show that 
a private agent may go between the client and his vakil without his being a 
muktear under Act XX of 1865. Tlie Hon'ble Mr. J. Phear, in delivering the 
3 udgment of the Court, said, “there is nothing either in the words of the Act 
(meaning XX of 1865), or in its spirit, to prevent him (Fuzzle Ali) as private 
agent from going between the prisoner and the duly autlioiized vakil." The 
case of Gujraj Singh (10 W. R., 355) would seem to show that there is nothing 
in Act XX of 1865 to restrain any person from supplying information to vakils 
in the presence of the Judge. 

“Even the new Act (XVIII of 1879), which is evidently more stringent in 
its provisions than the one which is still in force, does not prohibit private 
servants of persons from giving instructions to pleaders (s, 13). 

“ So fas as 1 can see, the plaintiff here was not a muktear within the 
meaning of Act XX of 1865, but merely a private agent of the defendant 
appointed for the purpose of going between him and his vakils, and giving 
instructions to the latter, and generally looking after the progress of the case. 
The woids ‘ practise as a muktear ' used in s. 13 of the Act appears to my 
mind to mean simply ‘ to appear or act as a muktear.' Looking after a case 
and giving intructions to pleaders appear to me to be quite different from appear- 
ing or acting within the meaning of s. 5"' of the Act. ‘ The word act in s. 5 of 


•[Soc. 5 : 


No person to practice as 
u Pleader, or as a Mookh- 
tear unless qualified under 
this Act. 


Saving of Pleaders 
ready qualified. 


Except as hereinafter provided, no person sh;Ul appear, plead or act as a 
pleader, or appear or act as a muktear in aj^iy Court to which 
this Act extends, unless he shall have been admitted and enrolled, 
and shall be otherwise duly qualified to practice as a pleader or 
as a muktear, as the case may be, pursuant to the provisions 
of this Act, and unless he shall continue to be so qualified and 
enrolled at the time of his practising as a pleader or muktear 
as aforesaid. Provided that every person who at the time at 
which this Act shall come into operation in atay part of British 
India shall be, or shall be qualified to act as a pleader in any 
Court in such part, by virtue of any law, rule or order in force 
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the Statute haa been construed to mean the doing something as the agent of 
the principal party, which shall be recognized, or taken notice of, by the Court 
as the act of that principal ; * vide FuzzU AH (19 W. E., Or. Eul., 8). 

There is nothing to show in the present case that the plaintiff did any- 
thing of the kind in connection with the regular appeal, which he was employed 
to look after, which could in any sense be construed to be the doing of some- 
thing as the agent of defendant which could be recognized, or taken notice of, 
by the Court as the act of the defendant. Looking after a case and giving 
instructions to pleaders do not, in my opinion, amount to either appearing or 
acting as a muktear, or, which is [S88j the same thing practising as such ; 
Vida Kali Charan Chund (9 B. L. E., Ap., 18 ; S.C., 18 W. E., Cr. Eul., 27). The 
plaintiff, therefore, did not practise as a muktear within the meaning of s. 13 of 
Act XX of 1865, by simply looking after the progress of a regular appeal in a 
Civil Courii and giving instructions to the pleaders engaged in it. The section 
does not in consequence stand as a bar to the maintenance of the present suit. 

“I havq, however, serious doubts as to the correctness of my conclusions, 
firstly, because I have nowhere been able to find a correct definition of the 
word * muktear ’ as used in Act XX of 1865, and also because I have been 
pressed with the conviction that dalals or touters who ought not to be allowed 
to enter the precincts of our Courts of Justice will be encouraged to ply their 
trade if the opinion which I have come to on the question of law involved in 
the case be good and correct law.” 

The Judge decreed the case in favour of the plaintiff, contingent on the 
opinion of the High Court on the following points : — 

1. Whether looking after a case of another and giving instructions to the 
pleaders engaged in it necessarily amount to practising as a muktear ? 

2. Whether an agreement to do these acts by a person not duly admitted 
and enrolled as a muktear is contrary to law ? 

3. Whether upon the facts found above plaintiff is entitled to recover ? 

No one appeared before the High Court. 

The following were the Opinions of the Court : — 

WhitCf J. (MitteRi J., concurring) : — The third point as stated by the 
Small Cause Court Judge virtually raises all the questions upon which the 
opinion of this Court is sought. 

The third point is whether, upon the facts found, the plaintiff is entitled 
to recover. 

The facts found are these : — The plaintiff, who has not been admitted and 
enrolled as a muktear, and consequently is not [ 589 ] in possession of a certificate 
authorizing him to act as a muktear, was employed by the defendant for 
the purpose of looking after a regular appeal which has been preferred by the 
defendant and also for giving instructions to the pleaders in connection with 
that appeal. The remuneration for the services was fixed by agreement at 
Es. 100. The services have been performed. The plaintiff sues for the Es. 100. 
The defendant resists payment on the ground that, by virtue of s. 13 of Act 
XX of 1865, the plaintiff is incapable of maintaining a suit for the agreed 
reward. Section 13 of the Act cited enacts, amongst other things, that any 

therein, shaU be entitled to be admitted and enrolled as a pleader in the High Court 
pursuant to the provisioi^ of this Act, without passing any examination, but subject to 
the conditions erf any csertifi^ate or dizdoni a held by him as to the class of Courts in which 
such certificato or diploma authorizes him to practise*! 
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paraon who shaJl practise as a muktear in any Civil or Criminal Court without 
having previously obtained a certificate, shall be liable to fine, and shall also 
be incapable of maintaining any suit for any fee or reward for or in respect 
of anything done by him as such muktear. 

The question then resolves itself into this, whether the looking after a 
regular appeal and the giving instructions to pleaders in connection with it are 
a practising as a muktear within the meaning of the section. There is no 
definition in the Act of what the Legislature meant by practising as a 
muktear. But I think the meaning maybe gathered from s. 11 of the Act, 
which enacts that “ muktears duly admitted “ and enrolled may, subject to 
the conditions of their certificates as to the class of Courts in which they are 
authorized to practise, appear and plead in any Civil Court, and may appear, 
plead, and act in any Criminal Court within the same limits.** It may fairly 
be concluded from thi«**that, by practising as a muktear in a Court, the Legis- 
lature meant, in the case of a Civil Court, appearing or acting in that Court ; 
in the case of a Criminal Court, appearing, pleading, or acting in the latter 
Court. 

It is not stated in the reference whether the regular appeal preferred by 
the defendant was a civil or criminal appeal, but this will not affect the 
decision, as upon the facts found the plaintiff was clearly not employed to 
plead for the defendant. 

Did the plaintiff then appear or act in Court ? I think not. These words 
have a well-defined and well-known meaning. [690] To appear for a client 
in Court is to be present and to represent him in the various stages of the 
litigation at which it is necessary that the client should be present in Court 
by himself or some representative. To act for a client in Court is to take on 
his behalf in the Court, or in the offices of the Court, the necessary steps that 
must be taken in the course of the litigation m order that his case may bo 
properly laid before the Court. What the plaintiff is found to have done in 
the present case was not appearing or acting for the defendant in the sense in 
which I think the words must be understood nor involved any such appearance 
or acting. It is true that, in rendering the stipulated services, he must have 
attended the Court and frequented the offices of the Court at certain times, 
but his presence there was not for the purpose of representing his client or 
taking any steps in the suit on his behalf, but to watch his case and see that 
otliers had taken the necessary steps and were fully informed as to the nature 
and facts of his employer’s case and as to the best mode of conducting it. It 
would, I think, be a straining of the language of the Act to hold that attendance 
at the Court and its offices for the latter purposes w^as a practising as a 
muktear. 

The authorities cited in the reference are in favour of this view. 

In the case of Gujraj Singh (10 W. R., 356), which was an appeal 
against an order of the Judge of Tirhoot restraining all persons from coming 
into his Court and instructing pleaders except muktears duly enrolled under 
Act XX of 1865, Jackson, J., set aside the order saying, that “there is nothing 
in the provisions of that Act which restrains any person from coming into the 
presence of the Judge and’supplying information to the vakils.” In the case 
of Kali Charan Chund (9 B, L. R., Ap., 18 ; S.C., 18 W. R., C. R. Rul., 27), the 
Officiating Joint Magistrate had fined the petitioner under s. 13 of the Act for 
practising as a muktear without having a certificate. What the petitioner had 
done was to write out a petition of complaint for one Koiniruddin, which 
Komiruddin presented himself in the Officiating Joint Magistrate’s Court. 
• 
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[891] Kbmp and Gloveb, JJ., set aside the order and remitted the fine, 
remarking that “ the mere writing of a petition for a party, who afterwards 
presents that petition himself/* is not ** acting in the sense of s. 11* of Act XX 
of 1866.’* In the case of Ftizzle Ah (19 W. R,, Or. Rul., 8), PHEAR and AlNSLiE, 
JJ., set aside the order and remitted the fine inflicted upon the petitioner for 
practising as a muktear. The petitioner had, as appears from the judgment of 
the District Judge, “ instructed the vakil, stood behind him during the trial, 
suggested questions, and taken an active part in the management of the 
defence.” Phear, J., in giving judgment, says : — “ I think the word act in 
s. 5 of the Act means the doing something as the agent of the principal party 
which shall be recognized, or taken notice of, by the Court as the act of the 
principal. Such, for instance, as filing a document.” 

I am of opinion, therefore, as well upon the authorities as upon the true 
construction of the Act, that the plaintiff, in rendering the «5ervices which he is 
found to have rendered, was not practising as a muktear within the meaning of 
the 13th section, and is therefore not debarred from maintaining this suit. 
If that be so, as the services have been performed, he is entitled to recover 
the agreed reward from the defendant. 

Garth, C. J. — My learned brothers, in deciding this question, have thought 
it right to deal with it in the same way as it has been dealt witli in the Court 
below ; that is to say, they have merely considered whether, having regard to 
the facts of this particular case, the plaintiff lias done anything for the defen- 
dant which a person who is not a qualified muktear is prohibited by law from 
doing ; and if I thought that this was the proper mode of dealing with the 
question, I should probably have arrived at the same conclusion as they have. 

But I think that this is not the fair or proper mode of dealing with the 
question ; and that, for the purpose of ascertaining the plaintiff’s right to 
succeed in this suit, or in other woids, for the purpose of ascertaining whether 
the plaintiff*, in what he did for the defendant, was actinq as a muktear, it 
[S92] is necessary to enquire whether the plaintiff really acted in this instance 
as a private agent of the defendant, or as a muktear habitually practising in 
the Courts as such. If tlie plaintiff merely acted as the private agent of the 
defendant in giving instructions to the pleader, and abstained from doing any 
of those act which by law can only be done by a duly qualified muktear, then 
I think Mr. Raropini is quite right in holding that the plaintiff is entitled to 
recover his promised remuneration. But if the plaintiff' is in the habit of 
acting for clients generally in Courts of law, and holds himself out as ready 
to perform what is usually considered muktear’s work for reward, then I think 
that he was no less acting as a muktea^r in what he did for the defendant, 
because he may have abstained in this particular case from doing any of those 
acts which a duly qualified muktear is alone legally capable of performing. 
This seems to me constitute the difference between acting as a private agent 
and acting as a muktear. If a man holds himself out generally as ready to 


Headers may practice Sec. 11 i—Pleaders duly admitted and enrolled under this 
in Criminal Courts and Act may appear, plead, and act in any Criminal Court, or 
Revenue OfiBces. before any Board of Revenue, or in any "Revenue Office within 

Mookhtears may plead “ 

in Criminal Courts. which they are enrolled. Muktears duly admitted and enrolled 

. « . *? may, subject to the conditions of their eertifleates 

as to the ctafls of Courts in which they are authorised to practise, appearand act in any 
Civil ^urt, and may appear, plead aud act in any Criminal Court within the 
limits.] 
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conduct cases for clients for reward, and makes this his public profession or 
calling in the same way as a pleader or an attorney, then he cannot with 
propriety be considered a private agent. 

Unless this is the proper view of the law, the Legal Practitioners* Act, 
whatever the intention of the Legislature may have been, must of necessity, so 
far as it relates to muktears, become a dead letter ; and duly qualified muktears 
will be deprived of their legitimate profits and privileges by men who have no 
right to practise in the Courts as muktears at all. In that case it is clear that 
either fresh Legislation is necessary or this Court must pass rules to define 
more particularly what “ acting as a muktear” is to mean. 

I should add that it has occurred to my learned colleague, Mr. Justice 
Mitter, that 8. 13 appears to apply to those persons only who are qualified 
and enrolled as muktears*, but who have practised as muktears without obtain- 
ing their certificates. The language of s. 13 does certainly seem to afford 
some ground for this view ; and yet it would seem an absurdity that a man, 
who is duly qualified and enrolled as a muktear, and who has only neglected 
to take out his certificate, [693] should be subject to penalties, and disabled 
under that section from suing for his fees ; whilst a man who is neither qualified 
nor enrolled as a muktear, nor certificated, should be enabled to recover his 
fees, and be subject to no penalties. It is difficult to conceive that this could 
have'bhen the intention of the Legislature. 

But whatever may be the meaning of s. 13, s. 5 of the same Act appears 
to me to remove all difficulty, and to debar the present plaintiff, if he has really 
acted as a muktear, from the right to enforce his present claim. Section 5 
enacts that “no person shall appear or act as a muktear, etc., unless he shall 
have been admitted and enrolled, and otherwise duly qualified to practise as a 
muktear, etc.’* The plaintiff, therefore, if he practised as a muktear when acting 
for the defendant, did an act which is expressly forbidden by the Legislature; 
and I take it to be clear, as a matter of la^le, that he cannot recover his fees 
for doing such an act. See the case of a broker suing for h^s fees, without being 
licensed — Cope v. Boxvlands ( 2 M. and W., 149), and of an appraiser suing for 
work done without being licensed — Polk v. Force (12 Q. B. 666). 

I think, therefore (having regard to the foregoing observations), that in 
order to decide this case properly, the learned Judge in the Court below should 
be directed to ascertain whether the plaintiff, when acting for the defendant, 
was a private agent of the defendant, or a person who practises generally for 
reward in Courts of law as a muktear. But as my learned brothers are 
disposed to take a different view of the matter, the judgment which has been 
passed for the plaintiff must stand. 

NOTES. 

[HUKTEAR— PRACTISING IN COURT— S. 13 OF ACT XX OF 1865— 

The view expressed by White, J. (concurred in by Hitter, J.) viz , , that a person looking after 
an appeal and giving instruction to pleaders is not a person practising as aP muktear within 
the meaning of s. 13 of Act XX of 1866 was overruled in (1887) 14 Cal. 666 F.B., where their 
Lordships held that any other person performing any of the functions of a muktear or 
pleader is guilty under s. 32 of the Act. See also (1904) 26 All. 380 where it was held that a 
single act was sufficient. 

Referred to in (1894) 18 Mad. 183 where thin case was distinguished as depending on 
the construction of special wording of the section.] 
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[5M] APPELLATE CIVIL. 

The 13th Jamiary, 1881, 

Present : 

Sir Eichard Garth, Kt.\ Chief Justice, Mr. Justice White, and 

Mr. Justice Mitter. 

In the matter of the Petition of Kaliy Soondery Dabia. 

Eally Soondery Dabia 
versus 

Hurrish Chunder Chowdhry. ' 

Appeal — Order by Judge of the High Court prestdmg over the Privy Council Departmmt — 
Letters Patent^ s. 15 — Judgment — Certified Copy of Order of the Privy Council — Civil Proce- 
dure Code (ActXofmr), s, 610, 

* A decree obtained on appeal by certain defendants in the High Court was appealed to 
the Privy Council by one only of the two plaintifis to the suit, and the decision of the High 
Court was reversed , the plaintiff who had appealed assigned her share in the order of the 
Privy Council to one of the defendants, and delivered h)m the certified copy of the decree made 
in the Privy Council. The plaintiff who had not appealed to the Privy Council applied 
to the High Court for leave to transmit the order to the Court of first instance for execution 
of the share decreed to him. but on account of the assignment abovementioned, was unable to 
produce the certified copy of the decree of the Privy Council. The Judge presiding over the 
Privy Council Department in the High Court held, that the production of a certified copy of 
the order of the Privy Council was excusable under the circumstances, but refused the appli- 
cation, on the ground that the decree of the Court of first instance, which was affirmed by the 
Privy Council, could only be executed as a whole and not partly by one of the plaintiffs. 

Held on appeal per GARTH, C. J. — That the duties) of a Judge in dealing with the 
meaning of decrees of the Privy Council are purely ministerial, and that any order made in 
such ministerial capacity could not be considered a judgment, and could not, therefore, be 
made the subject of an appeal to a Bench of the High Court under s. 15 of the Charter {see 
Mowla Buksh v. Ktshen Periah Saht, 1. L, R., 1 Cal., 102). 

Per White and Mtt'J’EH, JJ. — An order of a Judge presiding over the Privy Council 
Department in the High Court, rejecting an application for execution, is a final order and is a 
judgment within the meaning of s. 15 of the Charter, [and js therefore appealable^ 

One Shumbhu Chundra Chowdi’y, by a sanad in 1226 B, S. (1820), 
granted a Shikmee talook, comprising three mou-[598]7.as to his sister, one 
Kassiswari Dabia (The words of the gift are set out in the case as reported 
in L. E., 5 I. A., 138, and I. L. E., 4 Cal., 23). Kassiswari had a son, the 
husband of the appellant, who pre-deceased her. On the 3rd Assar 1272 (16th 
June 1865) Kassiswari died, and by her will left the above properties to her 
daughter, Chundra Moni Dabia, and the adopted son of Sreemuty Kaliy 
Soondery Dftbia equally. Kassiswari died on the 20th Bhadoor 1278 B. S. 
(corresponding with 4th September 1871), whereupon one Kassi Kissory Boy 
and one Hurrish Chunder Chowdry took possession of the property, alleging 
that the sanad only conferred on Kassiswari a life-interest in the property^ 

* Appeal under s. 15 of the Letters Patent from an order of Mr. Justice PONTIFEX, dated 
the 27th February 1880, made on an application by the appellant in Privy Council Appeal, 
No. 5 of 1876. 
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Ghundra Moni Dabia, and Kally Soondery Dabia on behalf of her adopted son, 
on the 16th January 1873, brought a suit to recover possession of the 
property and for mesne profits under the sanad and will before mentioned. 

The Subordinate Judge held that the sanad and the will were valid, and 
gave a decree in favour of the plaintiffs. The defendants appealed to the High 
Court, and the learned Judges (BmcH and Morkis, JJ.) decided, reversing 
the decree of the lower Court, that, upon the right interpretation of the 
sanad, the gift to Kassiswari was a gift of a life- interest only, and that, 
therefore, she had no right to dispose of the property by will. In March 1876 
(Ghundra Moni Debia being dead) Bhoobun Mohini Dabia and Huito Kinkurry 
Dabia, her daughters, who had been substituted for her on the record, applied 
and obtained leave to appeal to the Privy Qouncil ; Kally Soondery Dabia, the 
mother and guardian of Shurut Ghundra Lahiri, did not join in the appeal. 
On the appeal being heacd, their Lordships of the Judicial Committee reversed 
the finding of the High Court, finding that the sanad of 1226 (1820) gave to 
Kassiswari an absolute estate, and as such she could dispose of it under her 
will : their Lordships, however, declined to decide the rights of the plaintiffs 
inter se. Hurro Kinkurry Dabia, while the appeal was pending, purchased the 
right, title, and interest of her co-appellant in the properties in question, and 
on the 4th January 1880, Hurro Kinkurry, not having taken out execution of 
the Privy Council order, sold her right and [596] interest in the subject- 
mattei'-of the suit to Hurrish Chunder Chowdhry, and made over to him the 
certified copy of the decree made on appeal to the Privy Council. 

On the 13th May 1880, Kally Soondery Dabia, on behalf of her adopted 
son, applied to the Jligh Court for execution of the order of the Judicial 
Committee. 

Mr. Phillips for the Applicant. 

The Advocate-General (Mr. Paul) for Hurrish Chunder Chowdry. 

The Judge in the Privy Council Department of the High Court, PoNTiFEX, J. 
(after stating the facts), continued . — “ The party who did not appeal having 
applied to execute the decree has been met witli two objections * the first, 
under s. 610** of Act X of 1877, that this application could not bo 
granted, because it was not accompanied by a certified copy of the decree 
of Her Majesty in Council ; but the defendant himself has got that certified 
copy of the decree, and 1 think the objection under s. 610 cannot be 
sustained. The other objection to the execution of the decree of the Privy 
Council was, that the decree of the original Court upheld by the Privy 
Council could only be executed as a whole, and not by one of the two 

•[Sec. 610 . — Whoever desires to enforce or to obtain (ixecution of any order of Her * 
I^lajesty in Council shall appl\ by petition, accompanied 
Procedure to enforce oi- by a certified copy of the decree or order made m appeal and 
ders of Queen in Council. sought to bo enforced or executed, to the Court from which the 

appeal to Her Majesty was preferred Such Court shall trans- 
mit the order of Her Majesty tt) the Court which made the first decree appealed from, or to 
such other Court as Her Majesty by her said order may direct, and shall (upon the appli- 
cation of either party) give such directions as may be required for the Enforcement or 
execution of the same ; and the Court to which the said order is so transmitted shall 
enforce or execute it accordingly, in the manner and according to the rules applicable to the 
oxecutien of its original decrees. 

When any moneys expressed to be payable in British Currency are payable in India 
under such older, the amount so payable shall be estimated according to the rate of exchange 
for the time being fixed by the Secretary of State for India in Council, with the concurrence 
of the Lords Commissioners of Her Majesty’s Treasury, for the adjustment of financial 
transactions between the Imperial and Indian Governments.] 
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plaintififs. Mr. Phillips relies on s. 231*’* of Act X of 1877. Now the two plain- 
tififs claim under a will which is not free from difficulty. The Privy Council 
decline to construe the will as between the two plaintiffs claiming under it. I 
think, therefore, I must refuse the application for execution, and the applicant 
must be left to a regular suit to enforce her claim to any share of the property, 
but I do so without costs. 

Prom this decision Kally Soondery Dabia Ohowdrain appealed under s. 15 
of the Letters Patent. 

The Standi7ig Counsel {Mr. J. D. Belt) for the appellant. — The Judge ought 
to have ordered the decree to be executed by the Court below under s. 231 of Act 
X of 1877, at the same time ordering the protection of the rights of the other 
decree-holders. If the judgment now appealed against is sound, a defendant 
could, by purchasing the right of one out [697] of several successful plaintiffs, 
do away with the good obtained by the decree. Indro Coomar Doss v. Mohinee 
Mohun Boy (15 W. B., 159) lays down the proper procedure where one of 
several decree-holders wishes to execute bis decree, but I can find no case 
which would serve as a precedent where one of several plaintiffs sells his 
rights. See however, the notes to s. 238 in Mr. 0’Kinealy*s Code of Civil 
Procedure — I rely on ss. '231'^ ftnd 5391 of Act X of 1877. 

The Advocate- General (Mr. Paul) for the respondent. — There is no 
appeal from an order of a Judge sitting on matters connected with the Privy 
Council, refusing or allowing an appeal : Amirrunmssa v. Behary Loll (25 W. 
B., 529). Further, s. 610 of Act X of 1877 lays down that the applicant for 
execution must have in his possession a certified copy of the order of the Privy 
Council. The applicant in the present case has not such a certified copy, the 
only certified copy is with us ; and inasmuch as the applicant was not a party 
to the appeal to Her Majesty, she cannot obtain one ; her only remedy is to 
bring a regular suit for a declaration of her rights under the will. The remarks 
made in Joynarain Oiree v. Goltick Chunder Mytee (20 W. B., 444) apply to 

•£Sec. 23 J ; — If a decree has been passed jointly in favour of more persons than one, any 
one or more of such persons, or his or their representatives may 
Application by joint apply for the execution of the whole decree tor the benefit of 
decree-holder. them all or, where any of them has died, for the benefit of the 

’ survivors and the representative in interest of the deceased. 

If the Court sees sufficient cause for allowing the decree to be executed on an application 
so made, it shall pass such order as it deems necessary for protecting the interests of the 
persons who have not joined in the application.] 

t[Sec. 639 . — In case of any alleged breach of any express or constructive trust created 
for public or charitable purposes, or whenever the direction of the 
When suit relating to Court is deemed necessary for the administration of any such 
public charities may be trust, the Advocate-General acting ex-oificio, or two or more 
brought. persons having a direct interest in the trust and having obtained 

the consent in writing of the Advocate-General, may institute 
a suit in the High Court, or the District Court within the local limits of whose civil jurisdic- 
tion the whole, or any part of the subject-matter of the trust is situate, to obtain ar decree — 

(a) appointing new trustees of the charity , 

(b) vestifig any property in the trustees of the charity ; 

(c) declaring the proportions in which its objects are entitled ; 

(d) authorizing the whole or any part of its property to be let, sold, mortgaged or 

exchanged ; 

(e) Settling a scheme for its management ; 

or granting such further or other relief as the nature of the case may require. The powers 
conferred by this section on the Advocate-General may (where there is no Government 
Advocate) by such officer ^as the Local Government may appoint in this beWl.] 



m OF KALLV SOONl:>EBY DABlA [1681] t. L. It. 6 Cal. 568 


this case. [Gabth, 0. J. — In replying Mr. Bell^ we wish you to confine your- 
self to the question as to whether or no we have jurisdiction. The order seems 
to be ministerial ; can you call it a judgment ? and if it is not a judgment 
within the meaning of s. 15 of the Letters Patent, it is not appealable.] 

The Standing Counsel fMr. J, D. Bell) in reply referred to Macpherson’s 
Judicial Committee Practice, p. 147. [Garth, C.J. — But see s. 19‘^ of Act VI 
of 1874, the word “enforcement ** is not used in reference to the High Court ; 
and the other made by the High Court cannot be considered a judgment, but 
merely a direction as to the Privy Council order.] 

MitteP, J. — ("after stating the facts down to the decision of the Privy 
Council, continued). — Hurro Kinkurry Dabia, on the 4th January 1880, 
conveyed away to the respondent her [598] right, title, and interest in the 
subject-matter of the suit, etc., and made over to him the certified copy of the 
decree made in appeal*t6 the Judicial Committee. Previously, however, she 
had produced this certified copy in this Court, when she made an application 
in the matter of security for costs which she had given in the Privy Council 
appeal proceedings. A copy of this certified copy of the final decree of the 
Privy Council is on the record of this Court. 

The appellant before us then made an application to this Court setting 
out all these facts, to be allowed to execute the decree of the Court of first 
instance as restored and affirmed by the Judicial Committee of the Privy 
Council. The respondent raised two objections, — first, that the application was 
not accompanied by a certified copy of the decree of Her Majesty in Council, 
as it should have been under s. 610 of the Civil Procedure Code ; and secondly, 
that the appellant, under the peculiar circumstances of the case, ought not to 
be allowed to execute the decree, until she establishes her rights to a share in 
the property in dispute in a regular suit instituted for that purpose. The 
learned Judge of this Court, before whom this application was brought on for 
hearing, being of opinion that there was no force in the first objection, inas- 
much as the defendant himself was in possession of the certified copy in ques- 
tion, disallowed tlie application upon the second objection. Under s 15 of the 
Letters Patent, this appeal has been preferred against that decision. A pre- 
liminary objection has been taken to the hearing of the appeal, on the ground, 
that an order passed under s. 610 of the Civil Procedure Code is not a judg- 
ment within the meaning of s. 15 of the Letters Patent, and is therefore not 
appealable. 

I am of opinion that this objection is not tenable. In the first place, 
whether the function of this Court under s. 610 be judicial or not, the learned 
Judge who has disposed of the appellant’s application under that section has 
passed a decision disposing of it judicially, considering that, under that section, 
this Court has no judicial discretion to exercise, but is bound to transmit the 
order of Her Majesty to the Court which made the first decree, yet that was 

*£Sec. 19 : — Whoever desires to enforce or to obtain execution of any order of Her Majesty 
m Council shall apply by petition, accompanied by a certified 
Procedure to enforce copy of the decree or order mode in appeal aJid sought to be 
orders of Queen in Council, enforced or executed, to the Court from which the appeal to Her 

Majesty was preferred. 

Such Court shall transmit the order of Her Majesty to the Court which made the first 
decree appealed from, or to such other Court as Her Majesty by her said order may direct, 
and shall, (upon the application of either party), give such directions as may be required for 
the enforcement or execution of the same, and the Court to which the said order is so trans- 
mitted shall enforce or execute it accordingly, in the manner and according to the ndea 
applicable to the execution of its original decrees.] 
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not done in this case. The learned [ 699 ] Judge who heard that application 
has exercised his judicial discretion under s. 231 of the Civil Procedure Code, 
and the order passed by him is therefore a judgment within the meaning of 
s. 15 of the Letters Patent, and is accordingly subject to appeal. 

It has been said that this Court has no jurisdiction under s. 610 to decide 
any question between the parties, and that as the learned Judge who disposed 
of this application has assumed a jurisdiction not vested in him, his order is 
not open to appeal in the same way as any other order passed in strict con- 
formity with that section. Assuming that the order which is the subject of 
this appeal is not in accordance with s. 610 (which is by no means clear to me), 
yet, it being a judgment by which the learned Judge, in the exercise of his 
judicial discretion, refused the prayer of the appellant, is, in my opinion, 
appealable under s. 15 of the Letters Patent ; see Dyebukee Nundtin Sen v. 
Mvdhoo Mutty Ooopta (I. L. R., 1 Cal., 123 , s.c., 24 W. R., 478). 

The next question is whether, under the circumstances of this case, the appel- 
lant is entitled to an order from this Court under s. 610 transmitting the decree 
of Her Majesty to the lower Court to execute and enforce it. It is true that 
the certified copy of the decree which the appellants to Her Majesty’s Privy 
Council obtained is not in the record, and cannot, therefore, bo transmitted ; 
but a copy of that certified copy is on the record, and the copy itself is in the 
possession of the respondent. Under these circumstances, the learned Judge 
in this Court was of opinion, that the apellant had sufficiently complied with 
the provisions of s. 610. No appeal has been preferred against this ruling. We 
cannot, therefore, re-open this question. Besides, it seems to me that there 
may be cases in which great injustice would be done, if it were to be hold that, 
under no circumstances, would this Court transmit a copy of a certified copy of 
the decree of the Privy Council under s. 610. Suppose the certified copy obtained 
by a party is lost for no fault, negligence, or laches on his part, and it is 
impossible for him to obtain another certified copy from England within 
the time allowed by law to execute the decree, would the decree- [ 600 ] holder 
be entirely without any remedy ? It would be unjust to hold so. But be that 
as it may, in the absence of any cross-appeal on the part of the respondent, 
we are bound to accept upon this point the ruling of the learned Judge who 
disposed of the appellant’s petition under s. 610 in the first instance. 

That being so, it seems to me that there does not exist in the circum- 
stances of this case any sufficient reason which would wan-ant us in refusing 
the appellant’s prayer. It is true that the decree was passed jointly in favour 
of the appellant as well as Chundra Moni, whose interest probably is now 
vested in the (defendant) respondent. Because the appellant’s co-plaintiffs 
chose to convey their interest to the defendant, it does not follow that she should 
be left to have her rights determined in a regular suit. Suppose out of 
100 persons, jointly holding a decree, one of them, whose interest is very 
small, were to assign it over to the defendant, would it be just to drive 
the remaining 99 persons to a regular suit to have their shares deter- 
mined ? Besi^ps, I do not see why the Court executing the decree should 
be held incompetent to determine the question of shares, under cl. (c) of s. 244 
of Act X of 1877, with as much facility and finality as the same Court in 
a regular suit. The defendant says, that since the decree was passed, he has 
acquired the interest of one of the joint decree-holders. The question that then 
arises between him and the remaining decree-holder is one that seems to me to 
come both within the spirit and letter of cl. ( e) of s. 244 of Act X of 1877 — 
see Wise v. Moulme Abdool Ah (7 W, R., 136). I would, therefore, grant the 
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prayer of the appellant, and direct the Privy Council decree in question to be 
transmitted to the Court which made the first decree to be executed according 
to the provisions of s. 610 of the Code of Civil Procedure. 

White, J. — ^This is an appeal against an order of the learned Judge in the 
Privy Council Department refusing the application of Rally Soondery Dabia, as 
guardian of her infant son, Shurut Chunder Lahiri, to transmit for execution by 
the Court of first instance a decree made by Her Majesty in Council. 

[801J Rally Soondery Dabia's infant son is one of the plaintiffs in the 
suit which terminated in that decree, Hurro Rinkurry Dabia being the other 
plaintiff, and the decree of Her Majesty in Council reversed the decree of the 
High Court and affirmed that of the Subordinate Judge of Mymensingh of the 
10th of March 1874, which ran in these words — “ that the plaintiffs do recover 
from the defendant possession of the disputed mouza." 

The application* was made by petition, but not accompanied by a certified 
copy of the decree of the Privy Council as required by s. 610 of the Code. 
The petition stated that the certified copy was in the possession of the 
defendant; and in explaining how this came to be, disclosed that, since the 
decree of the Privy Council had been made, the co-plaintiff, Hurro Rinkurry 
Dabia, had sold to the defendant, by a deed of sale dated the 4th .Fanuary, her 
right, title, and interest in the subject of the suit, and had handed to him the 
origind^rorder of her Majesty in Council. 

The learned Judge held, that the production of the certified copy was 
excused under the circumstances, but refused the application on the ground 
that the decree of the Original Court, which was affirmed by the Privy Council, 
could only be executed as a whole, and not partly by one of the plaintiff s. 

The first point to be considered is, whether an appeal lies against the order 
complained of. The order is made by a single Judge appointed to dispose of 
all matters relating to appeals to Her Majesty in Council. The delegation is 
made, under Rules of this Court, which are authorised by the Charter Act, 24 
and 25 Viet., c. 104, s. 13. 

Section 15 of the Charter of 1865 gives an appeal against the judgment of 
a single Judge appointed in pursuance of s. 13 of the Charter Act. 

What constitutes a judgment within the meaning of this section Avas well 
considered in the Justices of the Peace for Calcutta v. The Oriental Gas Company 
(8. B. L. R., 433). Couch, C.J., giving the judgment of himself and Mabkby, 
J., says: — “We think that ‘judgment’ in cl. 15 means a decision which affects the 
merits of the question betvreen the parties by determining [6023 some right 
or liability. It may be either final or preliminary or interlocutory, the 
difference betvreen them being that a final judgment determines the whole 
cause or suit, and a preliminary or interlocutory judgment determines only a 
part of it, having other matters to be determined.” In the same judgment 
the Chief Justice, in dealing with an argument based on the fact that an 
appeal is entertained in cases where a plaint is rejected, remarks, “there is an 
obvious difference between an order for the admission of a plaini; and an order 
for its rejection. The former determines nothing, but is merely the first step 
towards putting the case in a shape for determination. The latter determines 
finally, so far as the Court which makes the order is concerned, that the suit 
as brought will not lie. The decision, therefore, is a judgment in the proper 
sedse of the term.” 

The order now under appeal appears to me to have the characteristics 
which are noticed in the al^ve judgment. It is an order for rejection. It 
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decides that, for the reason stated in the order, the applicant; is not entitled to 
have the decree of the Privy Oouncil executed. It deternoiines her right to have 
execution ; and the determination, so far as the Court passing the order can 
make it, is final. That being so, I am of opinion that the order is a judgment ” 
within the meaning of s. 15 of the Charter, and is therefore appealable. 

On the merits, I am of opinion, that the order cannot be sustained. The 
duties thrown upon the Court by s. 610 are in a large measure ministerial only. 
No doubt, the Court must ascertain in the first instance, whether the applicant 
is the party, or if the original party is dead, the legal representative of the party 
in whose favour the decree of the Privy Council is made ; but when that is 
proved, the Court is bound to transmit the decree to the Court of first instance 
for execution, and has nothing further to do, unless one or other of the parties 
applies for special directions respecting the enforcement or execution of the 
decree, when the Court is to give such directions as may be required. 

In the judgment passed in the present case, the lower Court appears to 
me in the first place to have travelled outside s. 610 [ 603 ] of the Code, and in 
the next place to have come to an erroneous conclusion that the decree could 
only be executed as a whole. 

The application was, unquestionably, made on behalf of a party to the 
decree, though not the sole party, and by reason of the sale which had taken 
place subsequent to the decree, and so vested the interest of his co-plaintiff in 
the defendant, he was really the only party to the decree who could apply 
under s. 610 for its execution. Under these circumstances, I think the learned 
Judge ought to have transmitted the decree for execution to the Court of first 
instance, and left it to that Court to determine, in the course of execution, the 
'questions which have arisen between the defendant and the applicant in 
consequence of the purchase by the former of the interests of the co-plaintiff. 
Clause 6 of s. 244 of the Code is, in my opinion, wide enough to permit of 
these questions being so determined. They are questions relating to the execution 
of the decree or to its satisfaction and discharge, and they have arisen in 
consequence of the defendant dealing with one of the plaintiffs since the decree. 
The effect of the purchase of that plaintiff’s interest is to satisfy the decree and 
discharge it to the extent of that interest. 

I do not think that the applicant, who has retained his interest, ought, as 
suggested by the learned Judge, to be left to bring a regular suit against the 
defendant in order to determine his share. To hold otherwise would be, in the 
case of all decrees which have passed in favour of several plaintiffs, to put it in 
the x)ower of a defendant, by persuading one of the plaintiffs to sell to him his 
interest, however small, in the decree, to defeat the execution of the decree and 
compel the remaining decree-holders to encounter the expense, delay, and 
haz£^ of another suit, when they were on the eve of reaping the fruits of their 
success at the end of a protracted litigation. 

It was decided by LoCH and Macpherson, JJ., in Wise v. Moulvie Abdool 
Ali (7 W. B., 136), that where one of several plaintiffs had died after decree, 
the fact that by his death a share in the property, the subject of the suit, had 
devolved upon one of the [ 604 ] defendants, did not prevent the execution of 
the decree by the surviving plaintiffs, and that the latter were from that 
circumstance alone not compelled to bring a separate regular suit. This case 
was decided in 1868. The present Code, as amended in 1879, has enlarged the 
questions arising between parties to a suit which may be determined in the 
course of executing a decree. In the case cited, the devolution was by opera- 
tion of law in consequence of the de^th of one of the plaintiffs, but the sale by 
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the oo-plaintifif in the present case and the purohase by the defendant were 
udknown to the oo-plaintiff , and were really as much beyond the control and 
without the co-operation of the applicant, as the devolution by the operation 
of law was beyond the control of the co-plaintitf in the case cited. The result 
too was the same, viz,, that the decree could not be executed to the extent of 
the interest which had vested in the defendant. 

As no appeal has been preferred by the defendant against that part of the 
order which dispensed with the production by the appellant of a certified copy 
of the Privy Council decree, it is unnecessary to consider the propriety of the 
order in this respect. 

Tho result is that I would set aside the order appealed against, and order 
that the decree be transmitted to the Court of first instance for execution. 

It is a peculiarity ip.this case that the applicant did not join in the appeal 
to the Privy Council which terminated in the restoration of the decree of the 
First Court, but I think that that circumstance makes no difference, as the 
Privy Council, by restoring that decree, have in effect given a joint decree in 
favour of both the plaintiffs. 

Oarthi C. J. — The point in this case upon which I am unable to agree 
with my learned brothers is as to whether we have jurisdiction to entertain this 
i^peal. 

It* appears to me, that, having regard to the provisions of s. 610 of the 
Civil Procedure Code, the duties of the High Court in dealing with decrees of 
the Privy Council are purely ministerial; and that any order which the Judge 
of the Privy Council Department may make, when acting in a ministerial 
[605] capacity, cannot properly be considered as “ a judgment, and conse- 
quently cannot be made the subject of appeal to a Bench of this Court under 
Id of the Charter. 

It is said that the duties of the High Court under s. 610 are not altogether 
ministerial ; and that it may become necessary for the Judge, acting under 
that section, to determine certain questions judicially ; as for instance, if two 
persons presented themselves, each claiming to be entitled to the benefit of a 
Privy Council decree, it would be the duty of the Judge to decide which of 
those persons was really so entitled. But even in such a pase, I consider that 
the High Court would have no power to decide between the contending parties. 
The question, who is entitled to the benefit of the decree, is one which, in 
my opinion, should either be decided by the Privy Council, or by the Court 
whose duty it is to execute the decree. 

If, as in the present case, the person claiming the benefit of the • decree 
was no party to the appeal to the Privy Council, and there were any question, 
whether, having regard to the true meaning of the decree, the claimant was 
entitled to take advantage of it, I consider that that the Privy Council, who 
made the decree, would best understand its meaning, and would be the proper 
Court to determine that question. 

But if, on the other hand, the question did not depend upon the meaning 
of the decree itself, but upon something which had happened subsequently, as 
for instance, if the, decree-holder had died, and the question was, who was his 
representative, or if the decree-holder had assigned his interest, and the 
question was between the assignee on the one hand and the heirs of the 
decree-holder on the other, this would be a question which, under s. 210 of 
the Code, would have to be determined, as in other cases, by the Court which 
executes the decree ; and having been determined there, might be made the 
subject of appeal to the High Court. 

» 
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Bat the High Court, iu my opinion, is neither the proper Court to put a 
oonstruotion upon the decree, nor to determine questions which would, in the 
ordinary course, have to be decided in the execution-pmceedings. The High 
Court has merely to transfer the decree for execution to the Court below ; and I 
[ 606 ] think that s. 610 has specially provided a means of notifying to the 
High Court the person or persons in whose favour, and upon whose application, 
the decree should be so transferred. 

The person who applies must do so by petition, and this petition must 
be accompanied by a certified copy of the decree or order which is sought to be 
executed. That certified copy can, of course, only be obtained at the Privy 
Council Office ; and if any one applies for it other than the decree-holder, f 
presume the question whether he is, or is not, entitled to a copy, would have, 
to be determined by their Lordships of the Privy Council. 

When, therefore, the petitioner produces to the High Court a certified 
copy of the decree, that Court has then, and not till then, as 1 conceive, the 
duty thrown upon it of transferring the decree to the lower Court for execution ; 
and it has no discretion, in my opinion, to refuse to perform that duty. Ihe 
production of the certified copy, is a sufficient warrant to the High Court that 
the party producing it is entitled to ask to have the decree executed ; and the 
language of the section is imperative, that, upon its production, the High 
Court shall transfer the decree for execution. 

In this particular case the party applying did not produce a certified copy 
of the decree, and the learned Judge thought it right to dispense with the 
production of it, because a certified copy had been produced by •'one of the 
other parties to the proceeding. I confess, I doubt very much whether th||^ 
was right. I think, for the reasons which I have just now explained, that thf^ 
certified copy is not merely intended to satisfy the High Court that the decree 
exists, but that the person who applies for execution is entitled to the benefit 
of it. And this case affords a good illustration of the convenience and propriety 
of such a provision ; because here the applicant was no party to the appeal to 
the Privy Council ; he had paid no share of the costs , and if he had applied to 
the Privy Council for a certified copy of tlie decree, their Lordships might, 
with good reason, have refused to allow him to share in the benefit of the 
decree, until he had paid or given security to his co-plaintiff for his share of 
the costs. 

[ 807 ] I would, however, decide this appeal solely upon the ground that 
we have no jurisdiction to hear it. 1 think that if this Court or any othef 
Court has a mere ministerial duty to 'perform, and refuses to perform it (no 
matter for what reason) the order or act of refusal can no more be considered 
as a judgment " than could the order of the Court made ministerially iu 
comfdiance with that duty ; and it is not because the learned Judge of the 
Privy Council Department has in this case acted ulira vires in determining 
the right of the parties, and has usurped, as I consider, a jurisdiction in that 
respect which he does not possess, that we have any right to usurp a 
jurisdiction also, and to treat his decision as ** a judgment which may 
be reviewed in appeal under s. 15 of the Charter. If any Court subordinate to 
the High Court were to usurp a jurisdiction in a similar way and to refuse to 
perform some ministerial act, the High Court, in my opinion, could not con- 
fer upon itself right to review the decision of the subordinate Court by way of 
appeal. Its proper course would be to set aside the decision and to order the 
subordinate Court to do its duty either under s. 15 of the High Courts Act 
or s. 622 of the Civil Procedure Code. 
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In such a case as this, it seems to me that the Privy Council is the only 
proper tribunal to rectify the order of Mr. Justice Pontipex. But I cannot regret 
that my learned brothers have come to a different conclusion, because it is no 
doubt more convenient that the mistake which we all agi-ee has been made 
should be rectified here, instead of putting the parties to the trouble and expense 
of applying to the Privy Council. If it were merely a question of convenience, 
I should certainly have agreed with the other members of the Court ; but as I 
consider it a question of principle, by the decision of which we must be guided 
in other cases, I feel compelled, for the reasons which I have given, to dissent 
from their judgment. 

, Appeal allowed^ . 

MOTES. 

[LETTERS PATENT, S. 16~lfEANINO OF JUDGMENT— 

Followed in (1881) 7 Cal. 639 where it was held that no appeal lay against an order reject- 
ing appeal to Privy Council : (1890) 17 Cal. 455 where the order was granting leave to appeal 
to Privy Council. See (1890) 18 Cal. 182 when the order was refusing to extend time for 
giving security for costs of appeal to Privy Council and directing the appeal to be struck off. 
But appeal lies against an order made under s. G22 of Civil Procedure Code of 1882 if it 
amounts to a judgment : (1898) 22 M>id. 68. 

Referred to in (1901) 2ft Mad. 431 for the position that the decree in favour of majors 
is barred]. 


[608] The ItUh January^ 1881, 

Present : 

Sir Richaku Garth, Kt., Chief Justice, Mr. Justice White, and 

Mr. Justice Mxttbr. 


Parmeshari Proshad Narain Singh Defendant 

versus 

Mahomed Syud and others Plaintiffs. ' 


Higitt of private f^'try — Easeuient — TAmttation Act (IX o/ 1871), 5 . 27 — 

User for twenty years. 

The right of establishing a private ferry and levying tolls is recognized in British India. 

Per Garth, C. J., and White, J. — Twenty years is the shortest period within which 
such a right of ferry can be established by user. 

Per MITTBR, j.— W here the existence of a private right of ferry plying between the 
lands of A and B is admitted by B, no question of user arises ; the issue that is raised 
between the p irtios is not whether a private ferry exists, but whether the recognized private 
ferry which is in existence is the property of A or B : but senihle^ supposing such question 
of user to arise, a right of private ferry cannot bo established as an indefeasible right by 
long user. 

• 

The plaintiffs in this case claimed, as a matter of private property, an exclusive 
right of ferry across the river Nun, from their own ghat to the ghat of the 
defendant, which right they stated had existed in their ancestors, themselves, 

* Appeal from Appellate Decree, No. 850 of 1879, against the decree of Baboo Ram Pershad, 
Second Subordinate Judge of Mozufferpore, in the district of Tirhoot, dated the 16th December 
1878, reversing the decree of Baboo Ramyad Lall, Munsif of Tajpore, dated the 5th October 
1877. 
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aud their ticoadars for more than a hundred years ; and further claimed the right 
to take toll from passengers, and sought to exclude the defendant from interfering 
with their profits by exercising a similar right of ferry. 

The defendant denied the plaintiffs* right, and set up a right similar to the 
alleged right of the plaintiffs as belonging to himself. 

The Munsif found that there was no evidence of user on the part of the 
plaintiffs for twenty years as required under Act IX of 1871, s. 27, and dis- 
missed the suit, refusing to hear Some of the plaintiffs’ witnesses. 

[609] The plaintiffs appealed to the Subordinate Judge, who reversed the 
decision of the Munsif, and found that the plaintiffs had collected Ahe ferry 
charge on both sides of the river, and had been in possession ** for a long time,** 
but did not find the duration of the possession. 

The defendant appealed to the High Court. The appeal was first heard 
by Gabth, C. J., and Mitteb, J., who differed in opinion, and the case was 
accordingly reheard before three Judges under the provisions of s. 575 of the 
Civil Procedure Code. 

Baboo Annoda Pershad Banerjee for the Appellant. 

Mr. B. E. Twidale for the Respondents. 

The following Judgments were delivered : — 

Gtairth C. J. — The plaintiffs in this case claim an exclusive right of ferry 
across the river Nun, from their own ghat in Mouza Buch on the eastern side 
of the river, to the ghat of the defendant in Monza Kistwara Fakir on the 
western side of the river. They claim not only the right to carry passengers 
by this ferry, and to take tolls from them, but also to exclude the defendant 
from interfering with their profits by exercising a similar right of ferry on the 
western side of the river. This right is claimed by the plaintiffs as a matter 
of private property, and they say that the defendant has interfered with their 
alleged right by ferrying passengers across the river in an ekta boat and taking 
tolls from them. 

The defendant denies the plaintiffs’ alleged right, and sets up a similar 
right as belonging to himself ; and the issues are intended to raise, and do raise 
in my opinion, the question, whether the plaintiffs are entitled to the right 
which they set up. 

The plaintiffs have produced no grant or other document of title in support 
of their claim ; but they have endeavoured to establish their right by proof of 
long user, and have brought forward some purwanas from the Fouzdari Court, 
whmh they seek to use as evidence in their favour. 

The Munsif apparently considered that, as the right claimed was in the 
nature of an easement, the plaintiffs, under s. 27 of [610] the Limitation Act, 
were bound to prove a user of the right for twenty years before suit. He 
found that the plaintiffs had given no evidence of the exercise of the right for 
twenty years, *and consequently he dismissed the suit. 

The Subordinate Judge considered that s. 27 of the Limitation Act did 
not apply to the case ; and he has found in favour of the plaintiffs, apparently 
upon the ground that the plaintiffs’ alleged right has been exercised and not 
interfered with for twelve years, and he lias relied in suppcnrt of his finding 
upon the proceedings in the Fouzdari Court, which took place at various times 
between the year 186& and the conunencement of the suit. 
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I confess, if the question had been res integra^ I should have doubted 
whether such an extensive and exclusive right as the plaintiffs claim is not 
illegal, as being contrary to public policy. But I find that such rights have 
long been recognized in this country as private property, from times anterior to 
the Permanent Settlement, and I therefore forbear to throw any doubt upon 
their legal validity. 

The only real question in the case then, as it seems to me, is as to the 
length of user which should justify the Court in presuming the existence of a 
right of this kind in favour of the plaintiffs. I think that it would clearly be 
improper and unsafe to leave it open to the subordinate Courts in this country 
to presume such a right from any number of years’ user according to their own 
discretion. If this were the law, it would inevitably work unfairly, because 
different Judges might act upon a different rule according to their own notions 
upon the subject. It ie -not only right, as it seems tome, but in conformity 
with the law, both here and in England, that there should be some definite 
principle upon which all Civil Courts should act as to the period of prescription 
in such cases ; and as the Indian Legislature, in conformity with the English 
law, has now prescribed twenty years as the proper period in the case of ease- 
ments and profits d preiidre, I think that, in conformity with that rule, it would 
be proper to consider twenty years as the shortest period within which a right 
of ferry can be established by user. 

As ray brother Mitteh and myself were not agreed upon this [6H3 
point, the question has been referred to my brother WHITE as a third 
Judge. We have heard the case argued again, and I am still of opinion that 
no such right as that which the plaintiffs claim ought to be presumed from a 
user of less than twenty years. As the Subordinate Judge has not dealt with 
the case upon this principle, and has apparently considered a twelve years’ user 
sufficient to establish such a right, I think that the case should be remanded 
to bim to determine whether the plaintiff s have proved an exclusive exercise of 
the right for at least twenty years. 

It sqems to me very doubtful whether, considering that this is a private 
right, the purwanas which have been admitted ought to be treated as evidence 
as against the defendant. We do not know what the purwanas are, or how far 
they can legally be made evidence ; but as the case is to be remanded, I think 
it right to direct the attention of the Subordinate Judge, as well of the parties, 
to that point. 

My brother WHITE agrees that the costs of both hearings in the High Court, 
and also of the lower Appellate Court, should abide the ultimate result of the 
cause. 

We are informed by the learned pleader for the plaintiffs that, in the Court 
of first instance, the plaintiffs were prepared to call eighteen witnesses in 
support of their case, and that the Munsif only allowed them to call twelve of 
those witnesses. This seems to have been made one of the plaintiffs’ grounds 
of appeal to the Subordinate Judge, and Mr. Twidale contends, that, upon the 
case being remanded, the plaintiffs ought to have the advantage of that ground 
of appeal if they can make anything of it. If the plaintiffs can satisfy the 
Subordinate Judge upon affidavit, that the Munsif did really refuse to allow 
these witnesses to be called, and that their evidence was calculated to support 
the plaintiffs’ case upon the point which we now direct to be tried, we think 
that the plaintiffs ought to have an opportunity of calling those witnesses 
before the Subordinate Judge. The defendant willi of course, be at liberty to 
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answer upon affidavit any case which the plaintiffs may make as to the Munsif 
not allowing the witnesses to be called, and the Munsif himself may be referred 
to, if necessary, to ascertain the truth of the matter. 

[612] White, J . — I agree that the plaintiffs should have the opportunity 
of examining their further witnesses, provided they satisfy the Subordinate 
Judge as regards the particulars mentioned in the judgment of the Chief Justice. 

The suit out of which this appeal arises is for the disturbance of a ferry 
claimed by the respondents. The relief sought is a perpetual injunction to 
restrain future disturbance and damages for past disturbance. 

The ferry lies between two villages, which are separated by the river Nun. 
One of the villages, which is on the eastern bank, is called Buch, and belongs 
to the respondents. The other, which is on the western bank of river, is called 
Kistwara Fakir, and belongs to the appellant. 

In their plaint the respondents state that the ferry under the name of Buch 
Bhudunghat has existed for upwards of a hundred years, and that they and their 
ancestors have all along been in the enjoyment of the ferry, and by themselves, 
or their ticcadars, have received the charges for ferrying passengers over the river 
backwards and forwards between the two villages. The respondents claim the 
ferry by virtue of prcprietary and prescriptive right. The claim of the res- 
pondents thus involves the exclusive right as against the appellant and the rest 
of the public to levy tolls from passengers passing from one village to the other 
by the ferry (Buch Bhudunghat), and also the right as against the appellant to 
use the western bank of the river for the purpose of embarking and disembarking 
passengers using the ferry. 

The ferry is not claimed as a public feny under Reg. VI of 1819, nor as 
established by sannad or grant from the ruling authority, but as a private ferry. 

There appears to be nothing in the law which prevails in the mofussil of 
this Presidency to prevent ^ny private person from establishing a ferry and 
levying tolls from those who use the ferry. The existence of such ferries is 
impliedly recognized in Reg. VI of 1819, and such recognition is affirmed by 
the late Sudder Dewany Adawlut in the case of Bajiblochtm Boy v. Kumrt Bebee 
(S. D. A./ 1854, p. 153) ; see also the case of Kishoree LallBoy v. GohoolMonee 
Ohotodhrain{16 W.R., 281). 

t61S] Now, as any man may set up a ferry over a river which passes 
between his own village and that of another riparian owner, no one who works 
such a ferry can exclude his neighbour from doing the like thing, unless the 
former has acquired a right of property in the working of his own ferry. This 
right may be acquired as against his neighbour by proving a grant from him 
or his predecessors in title, granting the right of embarking and disembarking 
passengers on his land, or it may be acquired, as against all the world, by 
proof of long uninterrupted user. 

The respondents have produced no written or other evidence of a grant 
from the appellant or the former owners of Kistwara Fakir, but rely solely 
upon evidence, to the effect that they have, for a certain period of time, by 
themselves or their ticcadars, used ferry boats and collected the ferry charge 
on both the eastern and western sides of the river ; in other words, they seek to 
prove what they call their proprietary and prescriptive right " by long 
uninterrupted user. 

The first Court found that there was no evidence of the user beyond sixteen 
years, and considered such evidence of user as there was to be unsatisfactqry ; 
and dismissed the suit/ on the ground that the plaintiffs had not proved their 
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right to the tesfry. The lower Appellate Court reversed the decision of . the 
first Court, and decreed the relief prayed. The Subordinate Judge finds that 
the plaintiffs have collected the ferry charge on both sides of the river, and 
have been in exclusive possession for a long time, but he does not find the 
duration of the possession. 

The question raised by this appeal is, what must be the duration of the 
user to give the respondents a right to the relief which they ask ? In my 
opinion it should be not less than twenty years. The respondents’ claim, so 
far as it involves a right to embark and disembark passengers on the landing 
place in the appellant’s village, is really a claim to an easement, or a right in 
the nature of an easement ; and the Indian Limitation Act has prescribed for 
the acquisition of an easement a user of twenty years. Supposing a ferry could 
by English law be erected by a private person at his own will, and the 
proof of title to it depended uix)n long uninterrupted user, there can be no 
doubt that a user of twenty years would be required in order to make out 
[ 61 i] title. There is nothing that 1 am aware of which makes a period of 
twenty years unsuited to the circumstances of the mofussil of this Presidency 
or its inhabitants. Long and uninterrupted possession or use by a claimant 
may be viewed as long continued acquiescence on the part of those who are 
entitled to interrupt or disturb the claimant. Why twenty years have been 
fixed by the English law as the period to which the user must extend is not 
easy to say, and I have not been able to discover ; but there is a good reason 
for a lengthened period to be found in this, that it affords ample time for 
those interested in preventing the acquisition of a right, to interfere and resist. 
It also allows for the supineness of individuals, and for the numerous hin- 
drances to interference and disturbance which may arise from minority, absence, 
and other temporary causes. 

It has been argued that it should be left to the Judge who presides at the 
trial to decide from the circumstances of each case whether the user has been 
of sufficient duration to confer an absolute and indefeasible right ; but that 
course would, besides being at variance with the ordinary principles of law 
which regulate the acquisition of rights by user, be productive of the greatest 
uncertainty and inconvenience. 

It has also been contended that a twelve years’ user should be deemed 
sufficient, inasmuch as the Indian Legislature has fixed that period as the limit 
for a suit lo recover immoveable property. But the argument founded on this 
circumstance fails, for the Legislature has by the same Act prescribed twenty 
years as the time for the acquisition of easements and certain profits d pre'iidre, 
and there is a much closer analogy between such rights and the right claimed 
in this action than between the latter and immoveable property. In fact the 
mode in which the Legislature has dealt with easements furnishes an affirma- 
tive argument in support of the longer limit which I have mentioned. 

No decision has been cited for the respondents which shows that the right 
which the respondents claim can be acquired by user within a less period than 
twenty years. ^ 

A case, however, has been referred to — Joy Prokash Smgh v. Ameer 
Ally (9 W. B., 9-1), decided in the year 1868 — in which Peacock, [6lS] C. 
J., after referring to the English Prescription Act, says, — “That Act, 
however, does not apply to the mofussil here, and there is no magic in 
the number 20. I am inclined to think that by analogy to the Indian Limita- 
tion Act, an adverse and uninterrupted use of an easement for twelve years 
would confer a right to it. But it is premature to decide the point in this 
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cage. The point has not been argued.” This expression of orapim is admit* 
tedly an obiter dictum. The Indian Legislature has since defimldiy fixed the 
period for the acquisition of an easement at twenty years, and thus adopted 
the English law on the subject. 

It is true that there is no magic in the number 20, nor is there indeed 
in the number 12 or any less number. But some limit of time must be 
fixed. 

By the old Boman law a title to immoveable property on Italian soil was 
acquired by use {uewapione), if held for two years. This was altered by 
Justinian, who published a constitution, by which, throughout the empire, 
twenty years in the case of absent parties, and ten years in the case of those 
present, were fixed as the period of possession that must elapse before the use 
or possession was clothed with the title (Inst. Justinian Lib. 2, Tit 6). The 
French Civil Code prescribed thirty years for the acquisition of an easement, as 
also did the law which prevailed in the mofussil of Bombay before the Indian 
Limitation Act of 1871 ; see Anaji Dattnshet v. Momshet Bapushet (2 Bom. 
H. C. Hep., 354). These periods are no doubt more or less arbitrarily fixed. It 
will not be contended that this Court is to apply Boman or French or any 
other foreign law. There is no Indian law either legislative or judge-made 
which meets the case. What period then can this Court declare to be the 
proper limit except that prescribed by the English law in similar or analogous 
cases ? 

My brother MiTTER, whose judgment 1 have had the advantage of perusing, 
is of opinion that the duration of user is not a question which arises in the suit, 
inasmuch as the existence of a private ferry plying between the respondents’ 
and appellant’s villages is admitted by the latter. But I cannot agree in this 
view. The mere existence of a private ferry, though admitted £ 616 ] by the 
appellant, cannot entitle the respondents to the relief prayed, unless the respond- 
ents are entitled to prevent the appellant from using his own boats to cany 
passengers from the landing place in his own village across the river. 

The respondents cannot be so entitled, unless they themselves have the 
absolute and indefeasible right to use the landing place in question to the 
exclusion of the appellant ; and to have acquired that right, they must have 
used the ferry without interruption for so many years as the law declares to 
be sufficient for the acquisition of the right. 

The issues also which were framed in the first Court, in my opinion, 
clearly raise the question of right. Part of the first issue is, what right the 
plaintiffs have, and part of the second issue is, " whether the plaintiffs are 
entitled to recover the damages claimed or not ? ” The judgment too of the 
first Court, which dismissed the suit, proceeded upon the failure of the 
plaintiffs to prove a user of sufficient length to establish the right which they 
claimed. 

The lower appellate Court in effect narrowed the issues to this one, — 
Whether the plaintiffs had collected the ferry charge on both the western 
and eastern sides of the river, or had only collected the ferry charge of the ghat 
on the eastern side.” In so doing, I think the lower Appellate Court erred. It 
overlooked the essential point on which the plaintiffs’ claim to relief depended, 
— viz.t the proof of an exclusive and absolute right to the ferry in themselves. 

On thO whole, I am of opinion that the decree of the lower Appellate Court 
must be reversed ; but as the importance of the duration of the user of the ferry 
escaped the attention of that Courtt I em not unwilling that the case should be 
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sent back to the lower Appellate Court with a direction to find specifically on 
this point, an^pon the terms mentioned in the judgment of the Chief Justice. 

Mitter, J.— -The plaintiffs* case is, that they have che exclusive right of 
ferry across the river Nun between these villages, and the defendant having 
interfered with their right by setting up an opposition ferry from his side of 
the river, the suit has been brought virtually to restrain him (the defendant) 
from disturbing the plaintiffs’ right. 

[ 617 ] The defendant does not deny that there is a private ferry in 
existence by which passengers are taken from one mouza to the other, and 
vtce versa ; but he alleges that that right belongs to him as the proprietor 
of Mouza Kistwara Fakir. 

The Munsif dismissed the suit, but on appeal the Subordinate Judge has 
awarded a decree in favour of the plaintiff's. The defendant lias preferred this 
appeal, and the first question tliat has been raised before us is, whetJier, by 
the laws of this country, a private individual can claim a right of this 
nature — a right which entitles liim, to the exclusion of the other members of 
the State, to ferry across a river within a particular area all passengers, 
receiving tolls from them. 

Whatever may be the origin of this right, it is clear from the legislative 
enactments on the subject of ferry ghats*’ framed from time to time, that 
such right exists in this country. 

The earliest Regulation on the subject is No. XIX of 1816, of which ss. 2, 8, 
9, and 16 bear upon the subject under consideration. Section 2 classifies ferries 
into three divisions, — first, ferries which are to be let in farm , second, ferries held 
under khas management of the officers of Government, and third, ferries held by 
private individuals without payment of revenue. Section 8 empowers the 
Revenue Authorities to reduce or enlarge “ the number of ferries of every 
description, either of their own accord or at the suggestion of the Magistrate.” 
Then s 9 lays down that *‘in the event of its appearing th-i.t the profits derived 
from any resumed ferry may liave been included in the permanent assessment 
of the estate to which it has heretofore lieen annexed, the Board or Commissioner 
under whose orders the inquiry may be conducted shall report the circum- 
stances, with pn opinion on the merits of the claim, for the consideration and 
orders of the Governor-General in Council , and the Courts of Judicature 
shall not take cognizance of any claims to deductions or compensation on account 
of the tolls levied at any ferry or ghat.” Section 16 enacted that the employing 
of a boat for the purposes of ferrying passengers, &c., by an unauthorized person 
would subject him to a fine, Ac. 

This Regulation was repealed by Reg. VI of 1819, of which ss. 3, 6, 6, and 
13 define the distinction betw^een public and private ferries. 

[ 818 ] The latest enactment on the subject is Beng. Act I of 1866, s. 4, 
which clearly recognizes the right of private ferry ; see also the case of 
Government v. Bnj Soondrce Dassce (7 8el. Rep. 497), lia^iblachun Boy v. 
Kumrt Behee (S, D. A., 1864, p. 153), Kishoree Lall Boy v. Ookool Monee 
Chowdhrain (16 W. R., 281), and Naratn Singh Boy v. Nurendro Narain Boy 
(22W. R, 296). 

But although the enactments referred to above recognise the right of 
private ferry in this country, they do not throw any light as to its origin. 
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But it seeruB to me that a right of this nature must, i^ome way or 
other, originate from the sovereign authority. In the course <i||lhe argument 
of this appeal, it was contended that, in this case, the right in question is 
claimed by the plaintiffs on the ground that it was acquired solely by pre- 
scriptive user for a certain length of time ; and one of the questions raised 
before us is, what is the shortest period during which the user must be proved 
to entitle the plaintiffs to a decree? In this case it seems to me that the 
existence of a private ferry plying between the plaintiffs* and the defendant’s 
mouzas is admitted. Therefore the question mentioned above does not really 
arise. The issue that is raised between the parties is not whether a private 
ferry does exist in the river Nun between the two mouzas, but whether the 
recognized pivate ferry, which is in existence there, is the property of the 
owner of Mouza Buch or of that of Mouza Kistwara Fakir. It is clear from 
the plaint and the written statement, as well as the evidence given by the 
contending parties, that the existence of a private ferry in the river Nun 
between the plaintiffs* and the defendant’s villages is admitted. 

The plaintiffs* witnesses deposed that the tolls from the passengers using 
this ferry were exclusively collected by the plaintiffs, while those of the defen- 
dant deposed they were exclusively received by the latter. The first issue framed, 
by the Munsif is in these W'ords Whether the plaintiffs or the defendant used 
to take the ferry charge of the ghat on the river Nun What right the plaintiffs 
have ? If the plaintiffs used to take the ferry charge, whether the defendant 
can be restrained from [ 619 ] taking it or not ? ” The first branch of this issue 
raises the only question of fact upon which the parties are disagreed. There is 
no other question of fact upon which the parties are at issue. The remaining 
portion of the first issue substantially raises the same question of late which 
has been first argued before us, — viz,, whether the right of x)rivate ferry is 
recognized by the laws of this country. Upon the aforesaid question of fact, 
the lower Appellate Court came to a finding favourable to the plaintiffs, and it 
is not disputed that there is evidence on the record to suppo^’t it. I am, there- 
fore, of opinion that this appeal must fail, and the question of law noticed above, 
and which has been argued before us, does not really arise. If it did arise, I 
should be inclined to hold that a right of a private feiTy cannot be established 
as an indefeasible right by long user. Long uninterrupted user may be 
evidence of a lost grant or immemorial custom giving rise to the inference that 
the right had a legal origin. But the influence of the existence of the right 
from long user is one of fact and not of laiv ; .see Bhutan Mohan Banerjee V. 

J. S, Elliot (6 B. L. E., 85) and the Mayor of King stun-on- Hull v. Homer 
(1 Cowp., 102). I may as well cite the observations of Lord Mansfield in 
the last mentioned case bearing upon this subject. There also a right 
similar to the one now in dispute was claimed without the production 
of a grant from the Crown. The plaintiffs in that case had to establish 
their exclusive rights to certain dues — a light which could only emanate 
from the sovereign power. He says : “ Now, with regard to admitting 
evidence to satisfy a jury that a charter did exist within time of memory 
which is not produced by record, my opinion is this, namely, that all evidence 
is according to the subject-matter to which it is applied. There is a great 
difference between length of time which operates as a bar to a claim, and that 
which is only used by way of evidence. A jury is concluded by length of time 
that operates as a bar ; as where the Statute of Limitation is pleaded in bar to 
a debt, though the jury is satisfied that the debt is due and unpaid, it is still 
a bar. So in the case of prescription, if it be time out of mind, a jury is bound 
to conclude the right jfrom that prescription, if there could be a legal [ 620 ] 
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commenoemegLof the right. But any written evidence showing that there 
was a time wlBa the prescription did not exist, is an answer to a claim 
founded on prescription. But length of time used merely by way of evidenc 3 
may be left to the consideration of the jury to be credited or not, and to draw 
their inference one way or the other, according to circumstances.” 


NOTES. 


Case remanded. 


[PRIVATE FERRIES— 

In (1891) 19 Cal. *253=19 I. A. 48 tho Privy Council said . “ whatovou the defendant mjiy 
think himself entitled to, ho has not in this suit claimed to possess a ferry m any such sense 
as would entitle him to restrain competition. 


It is recognized law in India that a man m\y sot up a ferry on his own property, and 
take tolls from strangers fot^Q*j.rrying them across, and may aoq uire such a right by grant or 
by user over the property of others ; and, except as aflecting tho proof of his acquisition of 
title, it can make no difference whether he is a co-sharer with those others or not. ♦ • * 

But tho defendant is not using his own property, except that he owns it jointly with 
tho plaintiffs; and, as no grant ever was mule to him, ho can only set up exclusive right 
against tho plaintiffs by showing either that he has dispossessed them for twelve years, or 
that he has held possession adversely to them for twelve years, or that he has enjoyed what 
ho claimed for twenty years, as an easement and as of right.” In this case, the other co-owners 
were iibt allowed to interfere with the enjoyment of the ferry set up. See also 9 I. C. 84G. 


It was held in (1891) 18 Cal. 652 that those sootioris of tho Limitation Act would not 
apply to the acquisition of a monopoly. J 


APPELLATE CEIMINAL. 

The 22nd Jamiary^ 1881. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 

In the matter of tho Petition of Jamoona. 

The Empress 
versus 
Jamoona.* 


Penal Code (Act XLV of 1860) , s. 211 — Mahinq false charge to Court or 
Officer having no jurisdiction. 

It is necessary fora conviction under s. 211 of the Pen il Code that the false charge 
should have been made to a Court or officer having jurisdiction to investigate and send it up 
for trial. 

• 

The accused, J^imoona, was charged under s. 211 of 'the Penal Code with 
having made a false charge of rape against one Sheikh Ahmed, with intent to 
injijre him, before Captain Simpson, tho Station Staff Officer of the Canton- 
ment of Dorenda. 


• Criminal Appoal, No. 735 of 1880, against tho order of H. L. Oliphant, Esq.. 
Judicial Commissioner of Chota Nagpore, dated the 18th September 1880. 
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It was proved that she did make the charge, and it was al^ proved that 
the charge, was false and she was sentenced to one year’s rigorous 
imprisonment. 

The prisoner appealed to the High Court. 

The Judgment of the Court (Mitteb and Maclean, JJ.) was delivered by 

Mitter, J. — This case came before one of the Judges of the present Bench 
in the vacation, and it occurred to him that no charge was made to any one 
competent to act upon it. Enqui- [ 621 ] ries were, therefore, made as to the 
powers (magisterial or police) of the Station Staff Oflicer. 

From the papers within it will be seen that he has no such powders. 

The appellant appeared before Captain Simpson, Adjutant, 11th M. N. I., 
and Station Staff Officer, and cliarged a non-commissioned oflicer with rape. 
There was an enquiry, and the charge being found to be false by the military 
authorities, the Commanding Officer caused tiio appellant to be prosecuted before 
the criminal authorities under s. 211. She was committed for trial, and 
convicted by the Judicial Commissioner under tliat section. 

We are of opinion that tlie appellant neither instituted, nor caused to be 
instituted, a criminal proceeding. She, no doubt, cliarged the non-commissioned 
officer with an oftence : but the Station Staff* Oflicer having neither magisterial 
nor police powers, as we are informed, it seems to us that s. 211 will not apply 
We do not think it is unduly refining the words of the section to say that the 
false charge must be made to a Couit or to an officer who has iiowers to 
investigate and send up for trial. 

We, therefore, set aside the conviction and direct the appellant’s discharge. 

Conviction set aside. 


NOTES 

iSee (1894) 19 Boni. 61 where this case was distinguished . Mayrie's Criminal Law, 
(3rd Ed.) p. 597. 

A Village Munsif not being the proper aiiihorit} to iii\estigatc in cases of dacoity, a 
conTiction under s. 211 was set aside, in (1908) 31 JM.id 50C, *is the subsequent prosecution 
was on his rejtMri as distinguished from his injorvmtion , but this view w<is overruled bj the 
Full Bench in (1909) 32 Mad, 258 F, B., as the village olliecr wa.s bound to transmit the 
information to the proper authority.] 
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CRIMINAL REFERENCE. 

The 28th Janmry, 1881. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 

The Empress 
versus 

Nobocoomar Pal. ’' 

lietufal Excise Act (Bcng. VII of 1878)^ s. 53 — Sale by Liccmed Vciulor contrary to Tetins 

of his License. 

Section 53 of the Bengal Excise Act docs not apply to sales by a licensed vendor contrary 
to the terms of his license. That section provides for a breach of the condition of a license net 
covered by the second clause of s 59 of the Act. 

Nobocoomar Pal was summarily tried before the Magistrate of Howrah, on a 
charge of having sold imported liquor [622] by the bottle, without a license 
empowering him to do so, and having, therefore, committed an offence under 
s. 53 of the Bengal Excise Act (Beng. Act VII of 1878). At the time of the 
alleged offence, the accused held a license (under Form 4a of those prescribed 
under the Act by the Board of Revenue) empowering him to sell only imported 
liquor, and that only by the glass, to be drunk only on the promises licensed, 
and not to be removed from them before consumption. The offence imputed 
to him was, tliat he sold imported liquor on several occasions by the bottle, 
delivering it to his customers at their own residences. 

He was found guilty under s. 53 of the above Act, and sentenced by the 
Magistrate to pay a fine of Rs. 200, and to rigorous imprisonment in default 
of payment. An application was made to the Sessions Judge, who considered 
the conviction illegal, and referred the case to the High Court under s. 296 of 
the Criminal Procedure Code. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 

Hitter, J. — The Magistrate of Howrah having convicted the petitioner, 
Nobocoomar Pal, of an offence under s. 53, 13eng. Act VII of 1878 (The Beng. 
Excise Act), and sentenced him to a fine of Rs. 200, and rigorous imprisonment 
in default of payment, an application was made to the Judge of Hooghly, in 
order that the proceedings might be referred to this Court under s. 296, Criminal 
Procedure Code. 

Ill his application Nobocoomar Pal raised two objections to his conviction 
and sentence : first, that he held a retail license for sale of spirits, and could 
not, therefore, be convicted under s. 53 of the Act , second, that he was not 
liable to rigorous imprisonment in default of payment of the fine.. 

The Judge has referred the case to this Court, and his opinion is, that 
s. 59, and not s. 53, of the Act applies. He brings to notice certain informalities 
in the proceedings of the Magistrate, and recommends that the proceedings may 
be set aside, or the fine reduced to Rs. 50. 

• Criminal Reference, Nos. 3 and 6 of 1881, from the order of J. P. Grant, Esq., Sessions 
Judge of Hooghly dated the 6th January 1881. 
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We have carefully considered the papers sent up to us, and [6*^8] 
have come to the conclusion, that s. 53 of the Act does #ot apply to 
this case. It is not disputed, that Nobocoomar Pal held a license for retail 
sale of imported spirituous and fermented liquors, which is one of the two 
classes of licenses to which the Act refers. The license, however (No. 49 — 
4a) restricts him to sale by the glass, and art. vi of the license confines the sale 
to his shop, and directs that the spirits, &o., shall be drunk on the premises. 
The Magistrate thinks, that because Nobocoomar had not a simple Betail 
Vend License (Form 4b), and because he sold liquor by the bottle for con- 
sumption off the premises, he was justified in convicting him under s. 63. 

We concur with the Judge in his view, that s. 53 does not apply to sales 
by a licensed vendor contrary to the terms of his license. This seems to 
follow from a consideration of s. 60 with s. 53. If s, 53 were to be applied to 
wholesale sales by a retail licensed vendor, a fine of Bs. 500 might be imposed, 
whereas by s. 60, the maximum fine is Bs. 200 for that offence. Section 60 
would be redundant if the construction put by the Magistrate upon s. 53 is 
correct, whereas it is, upon the construction we put upon it, quite consistent 
with the previous section and provides for a breach of the conditions of a 
license ‘not covered by the second' clause of s. 59. 

As has been said already, Nobocoomar held a license for retail sale. An 
ordinary retail licensee might sell up to twelve quart bottles ; but under its 
powers under s. 28, the Board of Bevenue has regulated the conditions of 
Nobocoomar’s license, and limited him to selling by the glass, with a condition 
that the liquor shall be drunk in his shop. The information laid against him 
was, that ho had, on seven dates in April, May, and July 1880, sold liquor by 
the bottle without a bottle license. This seems to be another modification of 
the ordinary retail license. 

The proceedings before the Magistrate were held under chap, xviii of the 
Criminal Procedure Code. It is therefore difficult to say, whether there was 
legal evidence for any conviction. In his summary and reasons the Magistrate 
alludes to account-books, orders, and bills, as satisfying him that the offence 
was committed. It would have been better if the L624] Magistrate had 
summed up the evidence by which the orders and bills were proved, for their 
mere production is no evidence. Two of the orders refer to lemonade, and we 
are not aware that this is an excisable article. 

We are unable to say for what offencq the prisoner really was tried. The 
complainant was not examined as required by s. 144 of the Procedure Code, 
and it is certain, that the seven offences mentioned in the information could 
not be dealt with in one trial, vide s. 453"''*, Procedure Code. The omission to 
record the date of the commission of the offence in the register as required by 
s. 229, Procedure Code, is, therefore, a material error, and the whole case 
shows the necessity of recording the few particulars required by law in trials 
under chap, xviii. 

As we are unable, on the record as it stands, to say, that any offence has 
been made out for which the petitioner ought to have been convicted, we must 
set aside the conviction under s. 53, Beng. Act VII, 1878. 

_ Conviction set aside, 

*[Seo. 453 : — When a person is accused of more offences than 
More offences than one one of the same kind committed within one year of each other, 
of same kind may bo charg- he may bo charged and tried at the same time for any number 
od within a year of each of them not exceeding three. 

other. Es^pUinatvm -rOffences are said to bo of the same kind under 

this section if they fall within the provisions of section four 
hundred and fifty-five.] - 
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MOTES. 

[The same i^ew as in this case was taken in (1882) 11 C.L.R. 416 ; a contrary view was 
taken in (1881) 8 Cal. 207 but it was overruled and the view in this case was adopted by the 
Pull Bench m (1002) 29 Oal. 606 P.B.=C C.W.N. 674. 

See also 12 C.W.N. 461; 7 O.L.J. 377. ] 

[6 CaL 624] 

APPELLATE CRIMINAL. 

The 7th February, 1881. 

Present : 

Mr. Justice Cunningham and Mr. Justice Prinsep. 

In the rnatter of the Petition of Shunisher Khan. 

The Empress 
versus 

Shumsher Khan.'" 

Crimhml Procedure Code (X of 1872), a. 36 — Confirmation of Sentencehy Sessions Judge. 

Section 36 of the Criminal Procedure Code, as regards the necessity for confirmation of 
the s&ntence by the Sessions Judge, refers to cases in which the sentence of imprisonment is 
a sentence of upwards of three years, without including any additional sentence as to fine or 
whipping. 

The accused, who was a head constable, was charged with having received a 
bribe. The trial was held under the special powers conferred by s. 36 of the 
Criminal Procedure Code , and he was found guilty of an offence under s. 161 
of the [62S] Penal Code, and was sentenced to rigorous imprisonment for three 
years, and to pay a fine of Rs. 1,000, or in default, to suffer rigorous imprison- 
ment for a further period of six months. 

The accused appealed to the High Court. 

Baboo Bashbehary Ghose and Baboo Sarnda Prosonno Boy for the 
Appellant. 

The Judgment of the Court (Cunningham and Prinsep, JJ.,) was 
delivered by 

Cunningham, J.—>We think that the appeal must be dismissed, on the 
ground that there is no sufficient reason shown for calling in question the 
deliberate conclusion at which the Magistrate has arrived. 

With regard to the point that the sentence required the confirmation of 
the Sessions Judge, we think that the words of s. 36 of the Code of Criminal 
Procedure must be construed to refer to cases in which the sentence of impri- 
sonment is a sentence of upwards of three years, and to leave aside any 
sentence the Magistrate may pass as to fine or whipping. 

We, therefore, think that it is unnecessary for the sentence in this case to 
be confirmed by the Sessions Judge. • 

The appeal is dismissed. 

Appeal dismissed. 

MOTES. 

[See (1901) 1 L.B. R. 67] 

• Criminal Appeal, No. 759 of 1880, against the order of A. C. Campbell, Esq., Deputy 
Commissioner of Ooalpara, dated the 30th September 1880. 
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16 Cal. 628] 

The 27th January, 1881. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 

In the matter of the Petition of Janokinath Gupta. 

The Empress 
versus 

Janokinath Gupta.* 

Police Act (V of 18C1), s. 29 — Overstaying Leave mtliont permission. 

The failure of a Police constable to resume his dut> on the expiration of his leave, does 
not constitute an offence under s. 29, Act V of 1861. 

The accused, a Police constable, obtained leave of absence from his duties, 
which had expired on the 15th October 1880. He obtained no extension of 
leave, but did not return to [ 626 ] resume his duties until the middle of 
December. He was then charged with having committed an offence under 
s. 29, Act V of 1861, by having overstayed his leave without permission, and 
being found guilty, was sentenced to two months* rigorous imprisonment. 

He petitioned the High Court against this conviction and sentence. 

Baboo Baikant Nath Doss for the Petitioner. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 

Mitter, J. — The petitioner, a constable, obtained a month’s leave, but 
failed to join his post at the expiration of that time. For this omission on his 
part ho has been committed under s. 29l, Act V of 1861, and sentenced to two 
months* rigorous imprisonment. 

We think the conviction is bad, because his failure to resume his duty on 
the expiration of the leave, does not, in our opinion, constitute an offence under 
the aforesaid section. 

The conviction is therefore set aside. 

Conviction set aside. 



* Motion, No. 9 of 1881, against the order of C. K. Buckland, Esq., Magistrate of 
Howrah, dated the 17th December 1880 

f [Sec. 29 : — Every Police Officer who shall be guilty of any violation of duty or wilful 
^ breach or neglect of any rule or regulation or lawful order made 

Penalties for neglect of by competent authority ; or who shall withdraw from the duties 
duty, &c, of his office without permission, or without having given pre- 

vious notice for the period of two months ; or who shall engage 
without authority in any employment other than his Police duty ; or who shall be guilty of 
cowardice, or who shall offer any unwarrantable personal violence to any person in his 
custody, shall be liable, on conviction before a Magistrate, to a penalty not exceeding three 
months’ pay, or to imprisonment, with or without hard labour, for a period not exceeding 
three months, or to bothj ^ 
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ra Cal. 686] 

ORIGINAL CIVIL. 

The 7th February, 1881, 

Present: 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 


Kedarnauth Doss and another Plaintiff 

verms 

Protab Chunder Doss and others Defendants. 


Common Ancestor — Claim as Collateral Heir — Evidence — Amendment of Record on Appeal, 

t i 

Where the plaintiff claimed as paternal uncle’s grandson and only heir of and the 
evidence showed that N's father was one of three brothers, but it was not stated in the plaint, 
nor shown by the evidence, who was the father of the three brothers, — Held^ that the suit 
ought to be dismissed, it being incumbent on the plaintiff, claiming as a collateral heir, to 
show who the common ancestor from whom he derived title. 

[ 687 ] A second plaintiff was added m the Court below, but no amendment was made in 
the record, and the suit was dismissed with costs. An appeal being brought, the original 
plaintiff failed to pay the costs, was made insolvent, and the Ofhcial Assignee declined to- 
proceed with the appeal. It^was objected that the appeal ought to be dismissed, there being 
no appellant on the record ; but the Court allowed the appeal to proceed, and the amendment 
ordered by the Court below to be eiTocted 

Appeal from a decision of Broughton, J., dated the 20th August 1880 

The suit was brought for possession of a family dwelling-house and land 
in Calcutta. The plaint stated that one Nobocoomar Dhara was in his lifetime 
the absolute owner of the house and land in suit ; that he died intestate and 
without issue in 1867, leaving his widow, Otulmoney Dossee, and the plain- 
tiff*, his paternal uncle’s grandson, him surviving ; that Otulmoney was in 
possession of the said house and land until her death, which took place in 
March 1879, when the defendants took possession of the premises and refused 
to give them up to the plaintiff, who submitted that, on the death of Otulmoney, 
he became absolutely entitled to the said house and land as the heir of Nobo- 
Goomar Dhara according to Hindu law. 

Koylashmoney, the second plaintiff, was added during the hearing of 
the case. 

The facts material to the report are sufficiently set out in the judgment 
of the Court. 

The evidence having shown that Nobocoomar’s father had two brothers, 
who were stated to be dead, but it was not shown how their property had 
devolved, Broughton, J., thinking the plaintiff's case very unsatisfactory, and 
remarking, among other things, that "none of the witnesses seem to know 
anything of the father of the three brothers,” dismissed the suit with costs. 

From this decision the plaintiffs appealed. * 

Mr. Bonnerfee and Mr. Trevelyan for the Appellant Koylashmoney. 

Mr. Mtttra and Mr. Lee for the Respondents. 

[628] The following Judgments were delivered : — 

Garth, C. J, — I think that the judgment of the Court below should be 
affirmed, upon the single ground that the plaintiff has not shown who is the 
common ancestor through whom he claims title to the property in question 
from Nobocoomar Dhara. 

3 OAXi.-r67 
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The ease oomes b^ore us under rather peeti^bar einmautanoes. The 
original plaintiff, Eedamauth Doss, claimed as the side heir Noboeoomar 
Dhara ; but it turned out at the trial that if the plaintiff should make out 
his titte to the property, his mother, the witness Eoylashmoney Dossee, would 
be entitled to a share of it. Upon this it was objected by the defendants’ 
counsel that her name ought to be added as a co-plaintiff, and an order was 
naade by the Court to that effect, although the plaint does not appear to have 
been amended. 

The decree of the Court below being then given for the defendants with 
costs, the plaintiff Kedamauth did not pay the costs ; consequently he has been 
made an insolvent by the defendants, and the Official Assignee has declined to 
proceed with the appeal on behalf of the creditors. Koylashmoney Dossee is, 
therefore, the only appellant, and an objection was taken before us that as 
it did not appear upon the proceedings that she was a party to the record, the 
appeal should be dismissed. But we thought it right under the circumstances 
to allow the argument to proceed, upon the understanding that an amend- 
ment was to be made by the proper officer in accordance with the order of 
the Court below. 

We have, therefore, properly speaking, to consider only the case of 
Koylashmoney Dossee ; but, as both plaintiffs claim under the same title, it 
will really be necessary to consider the whole case, as if Kedernauth had not 
become an insolvent. 

The plaintiff Kedamauth claimed to be the heir of Noboeoomar Dhara, 
as being the only surviving son of his paternal uncle’s daughter ; but it turned 
out in the course of the case that he had a brother, who is now dead, and 
who, if he had lived, would have been his co-heir. This brother’s share, if 
he bad any, would now have passed to his mother Koylashmoney, and this is 
the reason why she was ordered to be made a co-plaintiff. 

[629] Koylashmoney was herself called as a witness at the trial ; and if 
her story is to te believed, she proved the following facts: — 

Eammobun, Ramjoy, and Rambuddo were three brothers ; Koylashmoney 
herself was the only daughter of Ramjoy, and her father and mother were both 
dead. Rammohun left no children, and he and his wife are both dead ; butRam- 
mohun’s mother, although an old woman, is not proved to be dead. Rambuddo, 
who would seem to have been known by other names, was the father of Nobo- 
coomar, who died without issue, and his wife is dead also. 

Several points were raised in the Court below and pressed upon us here by 
the defendants’ counsel with regard to the insufficiency of the evidence ; but I 
would decide the appeal upon this one point only. 

The common ancestor is of course alleged by the plaint Jbo Iftive been the 
father of the three brothers ; but it is not shown who or what he was, nor is 
even his name mentioned. No information whatever has been given to the 
Court respecting him, and no sufficient reason has been suggested why such a 
material element in the case has been omitted. It is certainly very remarkable 
that Koylashmoney, if her story be true, should not know who her father’s 
father was ; and it does not appear that any steps have been taken to ascertain 
that fact. 

It must be borne in mind, that the brothers would not have inherited 
directly from one another, but through their father ; and that the father would, 
if alive, te entitled to the property in question before Ramjoy. In this respect 
the rule of Hindu law id similar to the law of England since the Statute 3 and 
4 WiU. IV, e. 106, s/ 46 ; and I believe that the rule of evidence there in oases 
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like the present is oorreed^ laid down in the last Edition of Boscoe*s Nisi Prius 
Evidence p. 1010, that where the plaintiff claims as a collateral heir, he is bound 
to allege and prove his title through the cpmmon ancestor in all its stages ; and 
one most important stage is of course the common ancestor himself. 

It is obviously only fair to the defendants that this rule should be strictly 
observed ; because although Bam joy, Bam- [ 680 ] mohun, and Bambuddo may 
be said and believed by the witnesses to be three brothers, it is possible that 
they may in fact be cousins or related in some other degree, or that their legiti- 
macy may be doubtful, or that they may have other brothers, who, if alive, 
would take as heirs in priority to the plaintiffs. 

I think, therefore, that, upon this ground alone, the appeal should be 
dismissed with costs on scale 2. 

Pontifex, J. — I agree with Broughton, J., that the evidence is untrust* 
worthy and insufficieRt* to entitle the plaintiff to a decree. 

It seems to me incredible that Koylashmoney should not know her grand- 
father’s name. But it may have been material to suppress it, as it might have 
given the defendants a clue. In my opinion the plaint ought to have stated 
the descent from a common ancestor, and the evidence ought to have supported 
such statement. 

Then the failure of the male plaintiff to present himself as a witness is 
very gravely suspicious. According to the evidence of the Doctor, his father- 
in-law, Nobocoomar arranged his marriage and acknowledged him as his 
nephew. But if this is true, it must have happened immediately before 
Nobocoomar’s death, and the necessary consequence must have been that the 
male plaintiff must have performed Nobocoomar’s shrad. 

Now the evidence does not show that he did perform the shrad, and 
according to the evidence the defendants must have been aware from being in 
the house whether he did so or not. If he had presented himself as a witness, 
the first question would have been — Did you perform the shrad or not ; and if 
not, why not ? It seems to me that he could not face this question ; and not 
only do I think the evidence is insufficient to give the plaintiffs a decree, but I 
also have a very grave suspicion that the whole case is untrue. 

Appeal dismissed 

Attorney for the Appellant Koylashmoney : Mr. E, 0. Moses. 

Attorney for the Eespondents : Baboo N. C. Burral. 
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C681] The 7th February, 1881,. 

Present ; 

Sir Biohard Garth, Kt., Ohiep Justice, and Mr. Justice Pontipbx. 


Abdool Futteh Moulvie Defendant 

versus 

Zabunnessa Ehatun PlaintifiF. 


Mahomedan Law — Husband and Wtfe — MainteTtaiice-^Decree for past 
Maintenance. 

In a suit for maintenance by a Mahomedan wife against her husband, where there was 
no decree or agreement for maintenance before suit, — Held, reversing the decision of the Court 
below, that the decree should not have awarded past maintenance, but that maintenance 
should have been made payable only from the date of the decree. 

Held also, that future maintenance should have been given only during the continuance 
of the marriage, and not during the term of the plaintiff's natural life. 

Appeal from a decision of WiLsOH, J., dated the 20th July 1880. 

This suit \vas brought by the respondent Zabunnessa Khatun for dower 
and maintenance. She stated in her plaint that she was married to the defend* 
ant in Calcutta on the 12th March 1874 , that on the same day, and in con- 
sideration of the marriage, a kabinamah or settlement was executed, by which 
defendant promised to pay her Es. 10,000 on demand by way of dower ; that 
she cohabited with him until the end of December 1877, when he left her, and 
bad not since contributed anything to her maintenance. In November 1878, 
she demanded payment of her dower, and of the sum of Es. 100 per month for 
her maintenance from January 1878, and that the defendant should make 
provision for her future maintenance at the same rate, as long as he should not 
cohabit with her. 

The defence was, that the defendant's signature to the kabinamah had 
been obtained by the plaintiff’s father fraudulently misrepresenting the status 
of the plaintiff among Mahomedans, which the defendant found afterwards to 
be much lower than his own ; that the dower was not wholly payable on 
demand, but that a portion of it was deferred dower, and the kabinamah had 
been altered in that respect ; that the plaintiff was not entitled to main ten - 
[632] ance, as she had never lived with the defendant and the marriage had 
never been consummated. The defendant appeared in person at the hearing. 

Wilson, J. gave the plaintiff a decree for the dower and for Es. 1,400 
for arrears of maintenance, from March 1878 until the end of June 1880, at 
the rate of Es. 50 a month ; and it was further ordered, that the defendant 
should pay monthly to the plaintiff, during the term of her natural life, Es. 50, 
from the 1st July 1880, for her maintenance and support.” 

From this decision the defendant appealed. 

Mr. Piffard for the Appellant. 

Mr. Bmnerjce and Mr. Trevelyan for tlie Eespondent. 

The Judgment of the Court (Garth, C. J., and Pontifex, J.) was 
delivered by 

Garth, C. J. — The only material question which we are called upon to 
decide in this appeal, is as to the maintenance. The plaintiff’s right to the 
dower is hardly disputed. 
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Mr. Ptffard certainly contended, in the first place, that the defendant 
was placed at a great disadvantage at the trial in consequence of being obliged 
to conduct his own case ; and urged that the Court should allow him a new 
trial upon payment of costs. But there is clearly no ground for this contention. 
The defendant has never applied for a new trial in the Court below, and any 
disadvantage under which he has laboured is due to his own default. 

With regard to the question of maintenance, Mr. Piffard does not object 
to the amount of the monthly allowance ; but be contends that the decree is 
erroneous in two respects : first, that no order ought to have been made for past 
maintenance ; and second, that it should have been made payable, not during 
the plaintiff's natural life, but only during the continuance of the marriage. 

As the defendant conducted his own case at the trial, it would appear that 
the attention of the learned Judge was never called [6S3] to either of these 
points ; but upon refmrence to the authorities, we think that Mr, Piffard' u 
contention is well founded. 

As to the first point, the law is stated thus in Baillie's Digest, p. 443 : — 
** When a woman sues her husband for maintenance for a time antecedent to 
any order of the Judge or mutual agreement of the parties, the Judge is not to 
decree maintenance for the past.'* And the same rule is laid down in much 
the same terms in the Hedaya, Vol. I, p. 398, and quoted in the Tagore Law 
Lectures for 1873, p. 453. We think, therefore, that as in this case no decree 
or "agreement for maintenance was made before this suit, the maintenance 
should have been made payable only from the date of the decree. 

We think it also quite clear that maintenance can only be payable during 
the continuance of the marriage. 

The decree will, therefore, be modified accordingly, and as the appellant 
has partially succeeded, we think that the parties should pay their own costs 
of this appeal. 

Decree varied. 

Attorneys for the Appellant : Messrs. Dhur and Dhur, 

Attorney forsthe Bespondent : Mr. Leslie, 

NOTES. 

IMAHOMBDAN LAW— WIFE’S MAINTENANCE- 

iSee also (1896) 19 All. 50 ; (1883) 7 Bom. 180 ; (1882) 5 All. 226. For the difference 
between the Shiah Law and the Sunni Law, see Tyabji's Mahomedan Law (1913) p. 236.] 
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ft tM. tat] 

INSOLVENCY JUBISDIOTION. 

The 18th, 19th, and 20th January, and 7th February, 1881, 

Present: 

Sir Biohard Garth, Kt„ Chief Justice, and Mr. Justice Pontipex. 

In the matter of Morgan and another Insolvents. 

B. S. Gubboy 
verms 

A. B. Miller. 

Insolvent Act (11 and IS VicL, c* SI, 28) — Reputed OimersUip — PosseSRiwi, Order, 
or Disposition — Consent of True Oumer — Partner out of Jurisdiction — Mortgage 

of Chattels — Priority, 

In 1878 the members of the firm of A and Co. mortgaged the live and dead stock, 
chattels, 'and effects belonging to the firm to B, the mortgage deed containing a clause to the 
effect that as long as there was anything due on the mortgage, the mortgaged property should 
be treated and considered as the property, and in the order and disposition, of the mortgagee. 
A and Co. sub*[684]sequently obtained further advances from B : at this time A wm residing 
out of the jurisdiction of the Court, and the instruments creating the further charges were sign- 
ed by his attorney. C and D, the two members of the firm residing in Calcutta, remained in 
possession of the mortgaged property up to the 10th May 1880, when they became insolvont, and 
their property was vested in the Official Assignee, who entered into possession. On the 12th May 
the mortgagee also entered into possession. On the 26th June A, the remaining partner of 
the firm, returned to Calcutta and filed his petition of insolvency. 

Upon a petition by the mortgagee claiming to be paid his mortgage-money in priority to 
the other creditors of the firm, — 

Meld, that the goods and chattels of the firm which were covered by the mortgage and 
further charges did not vest in the Official Assignee upon the insolvency of C and D. 

Reynolds v. Bowley (L. R.. 2 Q. B., 474 ; in the Court below, Id, 41) and Ex parte 
Dormtm (L. B., 8 Ch., 51) followed; In re Hill Ex parte Lepage (Post p. 636, note) 
distinguished. 

AfpeaIi from a decision of BROUGHTON, J., dated 24th July 1880. 

In this case it appeared that Richard Morgan, William Forbes, and Thomas 
Smith carried on business^ as livery stable-keepers, in Calcutta, under tlie style 
of ** Thomas Smith and Co.” The business was carried on by Morgan and 
Forbes, Smith taking no part in the management, and residing in England. 
On the 5th May 1878 Morgan, Forbes, and Smith mortgaged aU the live and dead 
stock, chattels and effects, good-will, debts, and sums of money outstanding, 
bdonging to the business, to one Elias Gubboy, to secure the repayment ^ 
the sum of Bs.* 35,000, with interest. The mortgage-deed contain^ a proviso 
that, as long as any mcmey remained due on the mortgage, the mortgaged 
property should be treated and considered as the property and in the older 
and disposition of the mortgagee. On the 27th May 1878, and the 24th 
April 1879, further advances were made to the firm by Gubboy. These 
further charges were executed behalf of Smith by his attorney. The mort- 
gaged property remained hi the possession of the mortgagors. On the 10th 
May 1880, Morgan and ^F^bes filed thehr petition in the Court for the Belief 
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of Insolvent Debtors, and their estate and effects vested in the OMoial 
Assignee, who entered into possession. On [638] the 12th May, the mortgage 
entei^ into possession. On the 26th June, Smith returned to Galeut^ 
filed his petition. 

The mortgagee now filed a petition, praying that the property comprised 
in the mortgage might be sold, and that his claim might be satisfied in priority 
to that of the other creditors. He contended that the mortgaged property was 
not, by the consent of the true owners, in the possession, order, or disposition 
of the insolvents as reputed owners, within the meaning of s. 23 of the 
Insolvent Act. 

Mr. Phillips and Mr. Trevelyan for the petitioner. 

Mr. Kennedy for the Official Assignee. 

Mr. B. Allen for an opposing creditor. 

Mr. Phillips. — Section 23 of the Insolvent Act does not affect the mort- 

! |agee. This case comes within the principle laid down in Beynolds v. Bowley 
L. E„ 2 Q. B., 474 ; in the Court below, Jd., 41), which decides, that where 
one partner allows the other, bond fide, to carry on the business ostensibly as 
his own, on the bankruptcy of the latter, the share of the dormant partner in 
the partnership stock-in-trade cannot be dealt with as in the possession, order, or 
disposition of the bankrupt as reputed owner with the consent of the true owner. 
Here^Smith was not insolvent at the time of the insolvency of the other partners. 
In Ex parte Doiman (L. R., 8 Ch., 51), the Lords Justices held, that the clause 
relating to goods in the possession, order, or disposition of a bankrupt is con- 
fined to cases where the bankrupt is in tlie sole possession of goods as the sole 
reputed owner ; and they say, — “ It is obvious that if the clause was held to 
apply to every case where goods, with the permission of the true owner, are 
left in the possession of a bankrupt, jointly with others as reputed owners, 
great injustice would be done in every case in vrhich goods are left in the 
possession of a firm, one of whose members becomes bankrupt. It surely never 
could have been intended that if goods aie left by the true owner in the 
possession of the firm of A and B, of whom A becomes bankrupt, but B remains 
solvent, the goods should [636] become the property of A divisible among his 
creditors.” That case was approved of in In re Bainbridge (L. R., 8 Oh. Div., 
218), where it was pointed out that Byall v. Bowles (1 Ves., Sen., 375 ; S.C., 1 
Atk., 164) is no longer law. 

Mr. Kennedy for the Official Assignee. — At the time when the petition 
was filed, so far as the mortgaged property was the property of Gubboy, the in- 
solvents had, by the consent and permission of the true owner, in their posses- 
sion, order or disposition, goods and chattels, of which they were the reputed 
ownersi and of which they had taken upon themselves the sale, alteration, or 
disposition as owners* Such goods and chattels, therefore, became their pro- 
perty, so as to become vested in the Official Assignee. There was nothing to 
interfer ewith the management, sale, order, or disposition of the insolvents ; 
and they did in fact deal with the property as owners. The insolvents, there- 
bad in themselves the management of the property. •The cases of 
Beynolds v. Bowley (L. R., 2 Q. B., 474 ; in the Court below, Id., 41) and Ex 
parte Domi,anXli. R., 8 Ch. 51) are distinguishable. This case comes within the 
principles laid down in Byall v. Bowles (l Ves., Sen., 375 ; s. c., 1 Atk., 164). 
It has been said on the other side that Byall v. Bowles (1 Ves., Sen., 375 ; 
S. C.v 1 Atk., 164) has been overruled. But in In re Bainbridge (L. R.. 8 Ch.. 
Div., 218), which is cited as an authority for that proposition, . it was merely, 
said, that the law had been altered by statute, not that v. Bowles (1 Ves. 
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Sen,. 875 ; s. c., 1 Atk., 164) had been overmled. The law laid down in ByaU v. 
Bowl 0 H (1 Ves., 8en,j^375 ; S-C,,! Atk.. 164) is untouched. In In re HUP decided by 
PoNTiPEX, J., fd87 J August 14th 1874, one Lepage, the original owner of a busi- 
ness, sold it to three persons, taking from them a mortgage of the stock-in-trade, 
etc., and leaving them in possession. Ultimately, the partners consisted of Hill, 
the insolvent, and one Hogan, who was a dormant partner and lived out of the 
jurisdiction. The whole of the property remained in the possession of , the 
insolvent, with the consent of Hogan. Ex parte Dorman (L, R., 8 Ch.‘,^51) knd 
Beynolds v. Bowley (L. B., 2 Q. B., 474 ; in the Court below, Id., 41) were cited, 
and it was argued that the principle of those cases prevented the property from 
being in the [688] order and disposition of Hill. But PONTIFEX, J., held, that the 
goods were in the order and disposition of Hill only, and that Lepage had no pre- 
ferential right. Beynolds v. Bowley ( L. B., 2 Q. B., 474 ; in the Court below, 
Jd., 41) is the case of a dormant partner, but what was there held was, that 
the dormant partner was actually in possession. He was not a mortgagee, the 
whole of the property belonged to liim, that is to say, was in the order and 
disposition of the insolvent partner. Here the person who claims leaves the 
property in the disposition of persons who are insolvent. Gubboy was the true 

* In re Hilt. Ex parte Lepage. . 

In this case one Lepage sold his business, which was carried on under the name of **C. 
Lepage dc Go.," to three persons named Barham, Hill, and Seymour. The name of the firm 
was immediately changed to "Barham, Hill, & Go." Part of the purchase-money remained 
outstanding, and the good-will, stock-in-trade, shop-fixtures, and book-debts of the business 
were mortgaged to Lepage by his vendees, subject to a proviso for redemption on payment 
Within seven years of the principal sum secured and interest. In 1870, Seymour, with the 
consent of Lepage, sold his share in the business to one Thomson, who agreed to become 
liable to Lepage for all claims which Lepage might have against ^ymour. In 1871, the 
share of Barham (who was dead) was sold by his executor to Hill and Thomson, who agreed 
to become liable to Lepage m respect of such share. In 1871, Hill and Thomson executed 
a bond in favour of Lepage, for the purpose of securing the sum of Bs. 24,986 then due 
to him on the mortgage ; and to secure certain other sums due by them to him, gave 
him their joint and several promissory note for Ba. 27,648. In December 1871, Thomson 
left India owing to ill-hoalth, and shortly afterwards sold his share to one Hogan, remaining 
however liable to Lepage. Thomson was never advertised out of the firm iti consequ^^nce of 
a private arrangement between himself and Hogan, who was admitted as a dormant partner. 
In 1873 Hill became insolvent, and filed his petition. Lepage filed a petition claiming 
priority. 

Mr. Philips lor Lepage. 

Mr. Kennedy and Mr. Evans for the Official Assignee. 

Mr. Watson for Hill. 

PONTIFEX, J. — Lepage claims to be not only a creditor of the estate, but a secured 
creditor. He claims under a deed which provided that he was not to be paid for seven years. 
The property was left in the possession pf Hill. Mr. Phillips says, that the property was 
not in his possession with the consent of the true owner. The proviso in the deed does not 
affect his possession — Reynolds v. Bowley (L. K., 2 Q. B., 474 ; in the Gourt below, Jd., 41) ; 
Spaekman v. Miller (12 G. B., N. 6. 659). 

The claimant has consented to Barham, Hill & Go. being in possession of the property 
mortgaged to him, and if it remained so, he could not take. Mr. Phillips has cited Ex parte 
Porman (L, R., 8 Ch., 61) and Reynolds v. Bowley (L. B., 2 Q. B., 474 ; in the Court below, 
/d., 41;. In both these cases the possession of the property was the possession of both 
partners, and thiRrefore was not such a sole possession, order, or disposition as required by 
8. 23 of the Insolvent Act* This case is difierent. Hogan was out of the jurisdiction, and was 
a dormant partner. Neither of the authorities cited would operate to enable the OMciai 
Assignee to succeed in any action against Hogan, and I do not see why Lepage is to be in a 
better position^ The only person in whose possession, order, or disposition the goods were 
was Hill. 

Proof allowed subject to adjustment of the amount with the Official Assignee, In case 
of difference, to be r^Emed tatlm Gourt. Frofermitial right disallowed, and the petitioning 
ereditof to take rateably ws1& the other creditors.] 
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oira^, and the property was in tlie order and disposition of the insolvents. 
Gubboy had the power to resume his rights, to take the property out of the 
possession of the persons to whom he had entrusted it. and therefore he was 
the true owner. In Ex parte Dorman (L. R., 8 Oh.. 51), the property was in 
the possession of the solvent partner as well as in that of the insolvent partner. 
But the case is different here. The property was in the possession of the insol- 
vent partners alone. Here the horses were kept for the purpose of being hired 
out, and the fact that the insolvents did let them out would strengthen the 
belief of the creditor that the insolvents were the actual owners. The interest 
of the partners in the partnership property*was such as to be within their, 
order and disposition, and they did deal with and dispose of it ; Hornsby v. 
Miller (1 E. & E., 192). With respect to the rights of the mortgagee in substi- 
tuted property, the mortgage-deed provides, that the mortgagors shall make 
over the live and dead stock, etc., to the mortgagee on demand in writing. 
That might include substituted and additional stock. But the right does not 
arise until demand in writing has been made, and there is no evidence of any 
such demand. 

Mr. Allen for an opposing creditor. — This case is within the mischief 
which the Insolvent Act endeavours to prevent. Credit was acquired by the 
insolvents having possession of and dealing with the ^property. My clients 
dealt with the insolvents upon the faith that the property in the possession 
of the insolvents was their own property. It was in their visible posses- 
[6891 sion, cind was actually dealt with by them as owners, at least, so far as 
regarded the public : Ex parte The Union Bank of Manchester^ In re Jackson (L. 
B., 12 Eq., 354). Smith was neither in possession, nor exercising any rights of 
ownership. The mortgagee was the true owner. The three partners executed 
the mortgage, conferring the ownership on Gubboy. He allowed the property 
to remain in the possession of the insolvents ; therefore, on the plain construc- 
tion of s. 23, the property was in the possession of the insolvents with the 
consent and permission of the true owner. The case is clear, unless it is to be 
considered as affected by the English authorities. Eeynolds v. Bowley (L. R., 
2 Q., B., 474 ; in the Court below, 41) is distinguishable. The real reason of 
the decision in that case was, that, on the facts, the Court could not say that it 
came within s. 123 of 12 k 13 Yict., c. 106. The person in whose possession the 
property was, was both real and reputed owner. His sister was also real owner 
jointly in possession with him. She had transfeiTed none of her rights. See the 
judgment of Phear, J., in In re Agabeg (2 Ind. Jur., N. S., 240). Ex parte 
Dorman (L. R,, 8 Ch., 51) is also distinguishable. There the property was in 
the reputed ownership of the infant. Here Smith is out of possession, and out 
of the jurisdiction. He is really insolvent. Had he been here, there would 
have been no difficulty. Does the fact of his absence improve the mortgagee’s 
position ? He has parted with his right as owner. 

Mr. Phillips in reply, 

BroU(JHTON, J. (after Stating the facts of the case, continued). — The 
Official Assignee contends, that the property was in the possession, order, and 
disposition of /the insolvents within the meaning of the 23rd section of the 
Insolvenk Act, and must be deemed to be the property of the insolvents, Morgan 
and Forbes. 

If the Official Assignee is wrong in this contention, it follows that the 
substantial partner of a business in Calcutta may [6i0] leave the country, 
mortgage the whole of his share in the business for its full value, and leave his 
partners, who may be men without any or with very little capital, to carry on 
the business on the same scale as before, while the mortgagee, who is the real 
• 
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^^t^^«vJltfty Jii 0 b^ ; ft 94 if lis only simtk in after t)ie iwrtaiers here have filed 
ti^eir petitions^ but before the partner who is absent has time to some out and 
do the sanie, may sweep away the whole of the assets the partnership, and 
leave the other creditors, who may have dealt with the firm on the credit of its 
apparent wealth, with nothing. It seems to me that this is a state of things 
di^dy in conflict with the spirit of the 23rd section of the Insolvent Act, 
which is intended to prevent traders trading on fictitious credit Nevertheless, 
if the law is so, it must be obeyed ; and Mr Phillips, on behalf of the mortgagee, 
contends, upon the authority of certain cases decided in the English Courts 
upon similar sections of the Bankruptcy Acts, that so it is. 

The words of s. 28, upon which the question turns, are these If any 
such insolvent shall, at the time of filing the petition, by the consent of the 
true owner thereof, have in his possession, order, or disposition any goods or 
chattels, whereof such insolvent is reput^ owner, or whereof he has taken 
upon him the sale, alteration, or disposition as owner, the same shall be deemed 
to be the property of such insolvent so as to become vested in the Official 
Assignee of the Court by the order made in pursuance of the Act.*' 

The first case upon which Mr. Phillips relies, in order of date, is the case 
of Beynolds v Bowley (L. B., 2 Q. B. 474 ; in the Court below. Id., 41). 

In that case the plaintiff was the sister of Mr. T. H. Beynolds, a cowkeeper, 
who was adjudged bankrupt on the 9th December 1864. The defendants were 
the creditor's assignees. 

The plaintiff and her brother owned a number of cows and the stock of 
a dairy farm, in equal shares ; and they entered into a written agreement 
to carry out the business with an equal share in the profits. Thev agreed to 
take the farm on a 14-years’ lease, and in the case of the death of Mr. T. H. 
Beynolds, [ 641 ] the plaintiff was to retain her interest or share in the lease. 
The plaintiff also agreed to be a sleeping partner, the business to be conducted 
and carried in the name of T. H. Beynolds. The lease was granted to T. H. 
Beynolds alone. They both resided at the farm-house. The plaintiff did not 
interfere in any way with the management of the business, but devoted her whole 
time and labour to assisting her brother. It was not generally known that the 
plaintiff was a partner, although it was known to their relatives and friends, and 
to some of the tradesmen in the neighbouring town, Swindon. The plaintiff 
and her brother drew equally on account of their shares in the profits. 

On November 16th the brother being embarrassed on account of a bill 
accepted by him for a brother, absconded, and then committed an act of bank- 
ruptcy, of which the plaintiff had notice ; but she remained on the farm selling 
the milk, Ac., until the property tv^as seized by the messenger of the Court. 

On the 9th of December, T. H. Beynolds was adjudicated a bankrupt, and 
the defendants were appointed creditors-assignees, and the messenger seized 
the stock on the same day under the usual warrant. On the 10th of December, ^ 
notice was given to the defendants that the plaintiff claimed an interest in the 
stock. In January 1866 the defendants, under an order of the Court, sold the 
stock. Under these circumstances, the Court of Queen^s Bench held, on the 
authority of the decided cases, but with some doubt, that the stock was in the 
possession and order and disposition of the bankrupt with the consent of the 
true owner, and might be dealt with under s. 126 of 12 and 18 Viet., c. 106, a 
section similar in its terms to the 23rd section of the Indian Insolvent Act 
But this decision Was reversed by the Court of Ezobequer Chamber. The 
Chief Baron adopted the words of Barron PabKB in Jjoad v. Green (16 M. and W, 
216, see p. 228), ms., tbM tbo true ewmr most be one person, and the apiiarent 
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OwniBt Mother persoq^ in qrdeir thftt t^be propeitty^isQ^ht pass to the ci^itors- 
assignees ; and that, as tbO brother, who was bankrupt, and the sister were 
equally entitled to. possession and equally owners, the section did not apply. 
Mr, Justice WlLLEd and Baron BBAMWEifL came to the same conclusion as the 
Chief Baron, but put it on the ground that the bankrupt was not in £848] 
in sole possession of the property ; his sister was as much in possession as 
he was. 

The case of Reynolds v. Rowley (L. R., 2 Q. B., 474 ; in the Court below 
Id., 41), differs from the present case in this particular, namely, that the pro* 
perty was in the possession of the bankrupt. In the present case, the third 
partner, Thomas Smith, acting by his attorney, had mortgaged the property to 
the present claimant, who was the true owner — Ex parte Union Bank of 
Manchester^ in re Jackson (L. R., 12 Eq., 354). 

But then it is said that the property was not in the order and disposition 
of Morgan and Forbes, but of the three partners — Smith, Morgan, and Forbes; 
and at the date of the insolvency of the two latter. Smith was not insolvent, 
so that the mortgagee had a right to come in and claim the property on the 12th 
of May, and the case of Ex parte Dorman (L. R., 8 Ch. 51) is relied on. 

In that case Dorman, the landlord, let his house to a partnership, consist- 
ing of two partners — Lake and Clench. Clench was a minor. There were 
certaip trade fixtures, and there was some machinery in the house used in the 
business of the partnership, the two partners being in possession. 

On the 29th September 1871, both Lake and Clench committed an act of 
bankruptcy. On the 23rd November Lake was adjudicated bankrupt, but no 
petition in bankruptcy was presented against Clench on account of his infancy. 
Dorman claimed the machinery, plant, and type comprised in the lease ; but it 
was ordered by the Registrar in Bankruptcy, sitting as Chief Judge, to be made 
over to the Trustee in Bankruptcy. From this order Dorman appealed. The 
words of the section of the Act upon which this decision rested (32 and 33 
Viet., c. 11, s. 15, cl. 5) are similar to those of s. 23 of the Indian Insolvent 
Act, and the Lords Justices held, that the clause was confined to cases where 
the bankrupt is in the sole possession of goods as the sole reputed owner. The 
judgment was delivered by Sir George Mellish, who gave his reasons for the 
decision very fully. He said : — “ It is obvious that if the claim was held to apply 
to every case where goods with the permission of the true owner, [648] are left 
in the possession of a bankrupt, great injustice would be done in every case in 
which goods are left in the possession of a firm, one of whose members becomes 
bankrupt. It surely never could have been intended that if goods are left by 
the true owner in possession of the firm of A and B, of whom A becomes 
bankrupt, but B remains solvent, that the goods should become the property of 
A, divisible among his creditors. Cases have happened in which one member of 
a most wealthy and solvent firm has, from his private extravagance, become 
bankrupt, and surely it would be absurd that all persons who had trusted the 
firm with the possession of their goods should be deprived of their property. 
Then does it make any difference that in this particular case thepevson who was 
in possession of goods with the bankrupts as reputedownera was an infant ? We 
think it makes no difference. The fact of Clench being an infant did not prevent 
him from being in possession of the goods jointly with Lake, nor from being one 
of the reputed owners of the goods. The lease to him was not void, but only 
voidable, and Lake having knowingly entered into a contract of partnership with 
an infant, could not deprive him of bis rights as a partner. It was argued, indeed, 
that the case came within the mischief against which the order and disposition ^ 
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ottuHro WAS intdnded to provide, and -we think it mast be admitted that it dom ; 
liot still a consistent cdnstrootion must be put upon the i^use, and we think 
it must be construed either as confined to oases in which the bankrupt is 
solely in possession, or as extending to all cases in which the bankrupt^ is 
in possession jointly with others. There are no words in the clause which 
enable us to distinguish between cases which we might think within the 
mischief intended to be prevented, and cases to which the clause was plainly 
not intended to apply. We cannot, for instance, make a distinction between 
eases in which the partner of the bankrupt is solvent, and oases where he is 
insolvent, though for some cause he is not made bankrupt ; or between cases 
in which the partner of the bankrupt is an infant and cases in which he is of 
full age.” 

This decision was followed by the Chief Judge in Bankruptcy, Vice- 
Chancellor Bacon, who said : — ''The Act of Parliament is perfectly clear, and 
even if I had not the assistance of Ex parte [6«] Domia.n (L. R.. 8 Ch., 51), 
and }i I was not bound by that case, I should act upon it. It is as clear as 
anything can possibly be.” — In re Bainbrtdge ( L. R., 8 Ch. Div., 218). 

The Lord Chief Justice of England, in deciding the case of Reynolds v. 
Bowley (. L. R., 2 Q. B., 474 ; in the Court below Id, 41), in the first instance 
pointed out that there might be cases of hardship on either side ; and from the. 
judgment in Ex parte Dorman (L. R., 8 Ch , 51) it must be taken as decided in 
England, that the section must receive a consistent construction, independent 
of the circumstances of the particular case , and as the Indian enactment is an 
Act of Parliament identical in its terms, and having the same object, these 
decisions are, I conceive, binding upon me; and the reasons upon which they 
proceed must also be admitted, as Mr. Phillips contends, to be unanswerable. 

There is, however, a marked difference between the present case and the 
two cases of Reynolds v. Bowley (L. R.y 2 Q. B., 474 ; in the Court below Id.^ 41) 
and Ex parte Dorman (L. R., 8 Ch., 51). In both these cases the partners were 
actually in iiossession and on the premises. Here one partner was absent 
from the country, and the only persons who were in actual manual possession 
of the property were the two insolvents. This, it seems to me, must be the 
possession contemplated by the Statute, the object of w^hich is to prevent a 
trader acquring a false credit by having in his visible possession another person’s 
property. 

In the present case there is a clause in Mr. Gubboy’s mortgage to the 
effect, that as long as there is any money duetoohim upon it, the stock-in-trade 
upon the premises in the occupation of the insolvents shall be treated and con- 
sidered as the property and in the order of Mr. Gubboy, the mortgagee. 
Mr. Phillips has drawn my attention to this clause, but he does not to any extent 
rdy upon it; he rather puts his argument on the decisions of the English Courts 
in the eases I have quoted. I should hold that the clause itself cannot over- 
ride the Act of Parliament, and that the parties cannot make a contract, the 
effect of which would be, if it were upheld, to deprive the public of the benefit 
of a law enaqted for their protection. 

Mr. Gubboy did, however, himself rely ui^n this proviso and abstained from 
taking actual possession of the premises until [6i8] after the 10th May, when 
Messrs. Morgan and Forbes filed their petition, and when the vesting order on 
that petition was made. 

It is said that the faet that the firm was carried on in the name of 
T. H. Smith, and not in that of the other partners, supports the contention of 
Mr. Gubboy. That arg^ent is, I think, answered by observing that it is a matter 
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of notoriety that partnershipB are often carried on in the names of persons 
who have long ceased to have any connexion with the business. The question 
seems to me to be—** To whom was credit given ? and the answer is — ** To 
the ostensible partners, Messrs. Morgan and Forbes." And the further question 
is — “ Why was that credit given to them ? " The answer is — “ Because they 
appeared to be the owners of a large stock of horses and carriages of their own, 
dealing with them as their own on the premises in which they were in visible 
occupation." It cannot be supposed that Mr. Allen’s client, a native dealer 
in hay and straw, would have allowed Messrs. Morgan and Forbes to run up 
a bill to the amount of Bs. 10,000 if he had known that the real owner 
of the property was Mr. Gubboy, with whom he made no contract, or that 
Mr. T. Smith, who resided in England, was in possession of the property. On 
this ground, I am of opinion that this case can be clearly distinguished from the 
oases relied on for the mortgagee. I do not come to this conclusion in the 
absence of authority.*^ I refer to the observation of Mr. Justice WiLLES in the 
case of Reynolds v. Bowley (L. E.. 2 Q. B., 474 ; see p. 481), who says : — ** I 
am clearly of opinion in accordance with the conclusion of the Lord Chief 
Baron, that the fact of a business being carried on in the name of an ostensible 
partner does not necessarily make a reputed ownership in the partner whose 
name is used. Such a partner may or may not be — I think in this case he 
was not — a reputed owner." 

^ I have said that, in my view, the use of the name “ Thomas Smith " is not 
material. Messrs. Morgan and Forbes might call themselves Thomas Smith and 
Co., if they wished to do so, and did not infringe the rights of others in so doing , 
and I think this is one of those cases to which Mr. Justice WiLLES refers, and 
[ 816 ] that I have his authority for holding that Messrs. Morgan and Forbes 
were the reputed owners, and that the property was in their order and 
disposition. 

There was also a case {ante p. 636, note), decided in August 1874 by 
Mr. Justice PoNTIFEX, in which the circumstances were somewhat similar, and 
in which both the English cases quoted by Mr. Phillips were discussed. The case 
was that of the insolvenc> of Mr. Hill, of the firm of Barham and Hill, the 
booksellers. Mr. Lepage who originally owned the business, had sold it to 
Messrs. Hill and Seymour and to the excutors of Mr. Barham, taking a mort- 
gage to secure his purchase-money, and leaving the new firm in possession. 
There were subsequently some changes among the partners ; and at the time 
of Hill’s insolvency, the firm consisted of Messrs. Hill and Hogan. The latter 
was a Government servant, and on that account stipulated that he would not 
take any active part in the management, but was to be a sleeping partner ; 
and he left the whole of the property in the possession of his partner. Hill, 
who was then in sole actual possession with the consent of his partner Hogan, 
and of Lepage the mortgagee. It was held, that the property vested in the 
Official Assignee. So here, I think, that the property was in the order and 
disposition of the insolvents, Morgan and Forbes, and upon their insolvency 
vested in the Official Assignee ; and that the petition of Mr. Gubboy to be paid 
in Full must be refused. • 

The Official Assignee informs me that this question has been argued by 
arrangement on this petition to avoid the expense of a suit, and agrees that the 
^osts of all parties be paid out of the estate. 

From this decision Mr. Gubboy appealed. 

The Advocate-General (Mr. G. C. Paul) and Mr. Phillips for the Appellant. 

Mr. Kennedy and Mr. R. Alien for the Official Assignee. 
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Hr. PhiUips , — is oontendsd irhai^ though Smith was entitled to oner hftlf 
of the property, it must be considered that Gubboy [ 617 ] left the whole of the 
property in the order and disposition of Morgan and Forbes to the exclusion 
of Smith. It is not shown that he knew that Smith was absent. It is more 
probable that Gubbov would prefer to trust Smith than the junior partners. 
Beynolds v. Bowley (L. B., 2 Q. B., 474 ; in the Court below, Zd., 41) shows 
that the partner out of the country cannot sweep away the assets of the 
concern as the learned Judge in the Court below thought he couldi It is not shown 
that Gubboy assented to Morgan and Forbes having exclusive disposition ; it 
can only be inferred from the fact that they were the only partners here. 
I only admit that Smith was out of the country when the further charges were 
made. In Reynolds v. Bowley (L. R., 2 Q. B., 474 ; in the Court below, 
Jd., 41) the Court considered the case to be that of a secret partner. It is not 
pretended that Smith was a dormant partner ; he was merely out of the country. 
[PONTIPEX, J. — In all the English cases the partner was in the country and 
in possession. Might not the decisions have been different if the partner had 
been abroad ?] There is nothing in Reynolds v. Bowley (L. B. 2 Q. B., 474 ; 
in the Court below, Id. 41) which shows that tlie case turned in any 
way on the partner being on the spot. Smith, by going to England, did 
not leave his goods in the sole disposition of the other partners ; they 
held for him and themselves. Suppose that they all went away, would they 
all be out of possession ? If the property had been left in charge of a mana- 
ger, would it have gone to his assignees? If a man goes away from his 
house, leaving his servants in charge, he remains in possession of the goods in 
the house. 

In Ex parte Dorman (L. E., 8 Ch., 51) the possession was possession as 
partners ; there was nothing about ‘^actual’* possession. Here Smith was carrying 
on trade ; further charges for the purposes of the trade were made by his attorney. 
Possession in the popular sense is not the possession meant by the Statute. Other- 
wise possession by a servant would pass the master’s goods to the assignee on 
the servant’s insolvency. Suppose, after the,insolvency of Morgan and Forbes, 
Gubboy had allowed the goods to remain in Smith’s possession, then they 
would have been in his order and disposition, and would have passed to his 
assignee. In In re Bainbridge (L. R., 8 Ch. D., 218), Bacon, C. J., says : — 
‘‘ Can it be said E6«8] that these two gentlemen carrying on partnership together, 
any one part of this property remained in the order and disposition of the 
bankrupt with the consent of the true owner? Not only do I adopt the judicial 
interpretation in Ex parte Dorman (L. R., 8 Ch., 51) and say, that s. 15 
sub-section 5, relates to sole possession of that kind alone, but I say that it 
must be necessarily so, for it is impossible to point out anything in the case to 
show that either of these partners was more a partner than the other. 
Partners are possessed per mie et per tout ; and each of them was lawfully in 
possession of the whole of the assets, but not exclusively in possession, 
not solely in possession.” [Garth. C. J, — Might not the shares of the 
partners only pass ?] The reason that anyting of Gubboy's would pass would 
he because be had left it in the possession, order or disposition, and reputed 
ownership of the insolvents. It cannot be said that he left it in their posses- 
sion according to their shares, so that if one became insolvent his share would 
pass. There are no words in the Act which refer to shares. In re Bainbridge 
(L. B., 8 Ch. B., 218) was the case of a share, and it was held that it did 
not pass. This case turps on Gubboy’s having the legal right in the goods and 
chattels. If the deeisioB^iB correct, they would pass to the Official Assignee on 
the insolvency any yiadmi in whose possession they happened to be to the 
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eiolusion of both mortgagor and mortgagee. Credit was not obtained by the 
possession of the mortgaged goods. In Belcher v. Bellamy (2 Exoh. 309), Parke, 
B. says : — It is eirident that, at the present day, a trader does not obtain credit 
by the possession and apparent ownership of other persons' goods, but in 
consequence of his general estimation as a merchant. In order to bring a case 
within the provisions of the Bankrupt Act, there must be a real owner distinct 
from the apparent owner, and the real owner must have consented that the 
trader should have possession of the goods.** Here Thomas Smith k Go., was 
the name of the firm ; it is useless to talk of persons advancing money on the 
faith of Smith not being a member of the firm : Ex parte (L. R., 9 Oh. 

App., 602). 

[6i9] Mr. Kennedy for the Official Assignee. — The case of In re Bain- 
bridge (L. R. 8 Ch. D., 218) was based on a Statute which is not in force here. 
Byall V. Bowles (1 -Ves. Sen., 375 ; s. C. 1 Atk., 164) is still an authority ; it 
has only been impeached to this extent, that, as far as goods and chatties are 
concerned, the law has been altered by Statute. In In re Batnbndge (L. R. 8 
Ch. D. 218) all that passed by virtue of the assignment was purely a chose tn 
action. C hoses in action are excluded by the late Bankruptcy Act in England 
from the operation of the order and disposition clause , they were included 
under goods and chattels in the old Acts. Taking the whole of this mortgage- 
deed together, it appears to be framed for the purpose of infringing the insol- 
vent law and sweeping away the property of these persons from their creditors. 
Such a clause is in direct contravention of s. 23 of the Insolvent Act. Gubboy 
knew that in case of insolvency he might be treated as having allowed his 
property to be in the order and disposition of the insolvents, and therefore liable 
to be applied in paying the other creditors of the firm, and he tried to 
avoid that. Assuming that the firm was insolvent, the effect of a partner 
remaining abroad does of itself make him the subject of the insolvent 
law. The law infers from the natural consequences of a man's act that his 
intention was, the consequences should follow — Griffith and Holmes* Bank- 
ruptcy, 98. Mere constructive possession in a person who really has nothing 
to do with the property is not actual possession of property. In all the cases 
there was actual manual possession. In Beynolds v. Bowely (L. R., 2 Q. B., 
474 ; in the Court below. Id., 41), Kelly, C.B., says : — “ It is not to be denied 
that there may be cases of a partnership in which goods shall be in the pos- 
session, and in the apparently exclusive ownership, of the ostensible partner, so 
as to enable him to obtain credit by reason of his possession and appa- 
rently exclusive ownership by which a body of creditors may be vrronged and 
even defrauded ; and in which such a possession may be ientrusted to him by 
another member of the partnership under circumstances in which the property 
ought to pass to the assignees of the bankrupt.*’ That was the view taken in In re 
[660] Hill {Ante p. 636) note. That case decides that where a partner is not 
really in possession^ the possession, order, and disposition are with the partner 
in charge. These goods were in the sole possession and in the sole reputed 
ownership of Morgan and Forbes — Ex parte Dorman (It. R. 8 Oh., 51). Section 
23 only applies to a class of goods the possession of which implies property, not 
to the case of factors and commission agents. The mortgagee is the true owner ; 
all the cases go upon that. The word possession* should have such a meaning 
as to exclude a person not in actual possession. The words of the Act are posses- 
sion, order or disposition, not order and disposition. The insolvents took upon 
themselves the ^sale, alteration or disposition’* of the mortgaged property. 
That is a question of fact — Horn v. Baker (9 East, 215) . and Ex paHe 
Emerson (41 L. J. Bkcy., 20). 
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Mr. Alim an the same side. — Gubboy endeavoured to ooutraot himself oat 
of his liability under s. 23. The object of that section is to render available for 
creditors that property which has been held out to the public as a basis for 
credit. The question is one between the creditors and the true owner. The 
creditors would not have trusted Morgan and Forbes if they had known the 
property was Gubboy's. Morgan and Forbes were exercising rights of owner- 
ship. This is precisely the case which the section was meant to provide 
against/ a case where one person is enabled to obtain a false credit by the 
possession of goods which really belong to some one else. The section refers to 
actual possession, to the case of a creditor seeing his debtor apparently 
exercising rights of ownership over property which really belongs to a third 
party. Such actual possession is distinguishable from constructive possession. 
Actual possession once fully acquired can only be lost by deliberate intention 
on the part of the owner to give up possession. — Domat, Bk. Ill, Tit. 
7, s,. 1 Smith was not in possession of any of the goods. Morgan 
and Forbes were in possession. There cannot a passive acquisition of 
property. There is a distinction between acquiring a right to possess 
and acquiring [ 651 ] possession. — Domat, Bk. Ill, Tit. 7, s. 2. The thing 
possessed must bo certain : there must be a present intention in the mind of the 
possessor to possess a certain and definite thing. The possession of Smith was 
not actual, it could only have been constructive. He could only have the right 
to possess things bought during his absence. He was not an active partner. His 
only acts were the mortgage and further charges. He must be treated as a 
sleeping partner ; there is no evidence of his active interference with the affairs 
of the firm which was carried on by Morgan and Forbes, The mere use of the 
words Thomas Smith & Go.,’’ is not sufficient to show that he was an active 
partner. In Beynolds v. Bowley (L. E., 2 Q. B., 474 ; in the Court below, Id., 
41) the facts did not show that the real owner was separate from the apparent 
owner. — In re Agabeg (2 Ind. Jur., N. S., 340). In Beynolds v. Bowley (L. E., 
2 Q. B., 474 ; in the Court below, Id., 41) there was actual possession by the 
brother and sister ; both were actively working in the business. Here there was 
no active interference on the part of Smith. His possession could only be 
said to be constructive. There was consent to the reputed ownership of Morgan 
and Forbes — Load v. Green (15 M & W., 216). 

In Exparie Dorman (L. E., 8 Ch., 51) there was actual possession. 
The goods possessed were owned by the landlord . the lessees had only the 
right of user. They could have made no title nor have passed any property in 
the goods. To make that case an authority, it must be extended to a case of 
constructive possession. 

Mr. Phtlhps was not called upon to reply. 

Cur, ad. vulL 

The following Judgments were delivered : — 

Pontifex, J. (after stating the facts of the case, continued). — ^Tbe sole 
question we have to decide is, whether the absence of Smith in Englebnd had 
the effect of placing the goods and chattels of the firm in the possession, order 
or disposition of his two partners within the meaning of s. 23 of the Insolvent 
Act. 

If it had that effect, it will be impossible for any partner in a Calcutta firm, 
even when the firm as a fion is solvent, to go to England without incurring 
considerable risk. 

C6S2] If it had not that effect, s. 23 becomes almost inoperative whenever 
a partner in an itukdv&t firm is in England. 
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It is, of course, a matter of constant occurrence that some one partner of 
a Calcutta firm should be in Europe for health or relaxation. ^ 

The construction of the section in the English Bankruptcy Act, corre- 
sponding with s. 23 of the Indian Insolvency Act, has lately received considerable 
attention with reference to partners ; and the outcome of the decisions is 
certainly in accordance with common sense ; for the section is a limitation of, 
or derogation from, the rights of the true owner, and accordingly to be 
construed with strictness. It may be stated thus, — If the possession by one 
partner of the goods of the firm is justifiable — if the circumstances are such as 
to show that his possession is for purposes strictly connected with the partner- 
ship, then the order and disposition section will not apply. For the goods are 
not in his sole possession, order or disposition. His actual possession is on 
behalf of himself and his joint owner. 

There may perhaps be cases, such as Lepage's case (see ante, p. 636, 
note) decided by myself, and very briefly reported at p. 33 of Vol VI, Calcutta 
Reports, where the circumstances may make a material difference. In that 
case there seems to have been a private arrangement, that the fact of Hogan 
being a partner should be concealed, he being a Government officer ; and the 
name of Thomson, his predecessor in the firm, was continued with that object, 
although his interest in the firm had ceased. Hogan was not simply a dormant 
partner, but from his position as a Government officer, it was necessary for 
him to conceal the fact of a partnership. 

But whether that case was rightly decided or not, it is in my opinion 
distinguishable from the present case. How can it be said in the present case 
that the action of Smith in allowing these goods and chattels to remain in the 
actual possession of his two partners was unjustifiable ? He had, according 
to a very common practice, gone to Europe ; there is no evidence to show that 
he did not intend to return : indeed, during his absence he gave evidence of two 
emphatic acts of ownership by executing [ 653 ] the further charges through 
his attorney. There is no pretence for saying even that he was a dormant 
partner, and certainly he did not court concealment, for he allowed the business 
to be carried on in his own name. 

The case of BeynoldsY. Bowley (L. R., 2 Q. B., 474) decided that the order 
and disposition section did not apply to the case of a partner who had agreed 
to be a dormant partner, but who in fact resided on the premises and devoted 
his whole time and labour in assisting the acting partner in the management of 
the business. The majority of the Judges based their judgment on the broad 
ground that the order and disposition section does not apply to cases where 
the person in possession is himself a joint owner ; and, having as much 
right to .possession as his co-owner, holds possession by virtue of his own 
ownership. I find that Mr. Justice Lindley, in considering this case, says in 
his valuable book, p. 1162 (4th Edn.) : — “ If this view should prevail, and on 
principle it appears correct, the clause in question will never be applicable to 
dormant partners. But until this reasoning ha^ been adopted ixf bankruptcy, 
some uncertainty on this important point must exist.” But there have been 
two later decisions confirming the principle of Beytiolds v. Bowley, — namely, 
Ex parte Dorman (L. R., 8 Ch. App., 51), and In re Bainbridqt (L. R., 8 Ch. 
b.. 218). In Ex parte Dorman (L. R., 8 Oh. App., 51), Lord Justice Melish 
said : — There are no words in the clause which enable us to distinguish between 
cases which we might think within the mischief intended to.be prevented and 
cases to which the clause was plainly not intended to apply. We cannot, for 
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. mai^ a diAtiii^iim 1^ ^md in 'V^bieh tbe pattoer of a ten^pk 

h flolvent and aaim whore he ia iiifiK>lvent, though for some reason he is not 
made bankrupt." 

l%e main diflSoulty which affected me in considering the case arose from* 
the fact that Smith’s absence in England put it out of the power of his trade 
creditors to ma^e him an insolvent here. But a similar difficulty occurred in 
Ex parte Dorman (L* B., 8 Oh, App., 61), where one ot the parsers was an 
infant, and therefore not within the Bankrupt Act. 

I am of opinion that the goods and chattels of the firm, which [651] were 
covered by the mortgage and further charges, did not vest in the Official 
Assignee upon the insolvency of Morgan and Forbes. 

A question was raised by Mr. Allen, whether, in consequence of the assignee 
being in de facto possession at the date of Smith’s insolvency, Mr. Oubboy 
can now claim possession. But, in the first place, it is evident, that such de 
facto possession was the result of arrangement, and to be treated without 
prejudice to the rights of the parties on the I2th May ; and in the next place, 
it cannot be said that, after the 12th May, the assignee was in possession with 
the consent of the true owner so as to allow the section to operate. 

I am, therefore, of opinion that Mr. Gubboy is entitled to the benefit of his 
mortgage and further charges. But the effect of those deeds must be enquired 
into and adjudicated on by the lower Court ; and for this purpose the case must 
be remitted there. Mr. Gubboy must have his costs in both Courts. 1?ha 
assignee will be entitled to his costs out of the estate. 

Oarth,G.J.— I am quite of the same opinion. 

The rule laid down in the case of Et parte Dorman (L. B., 8 Ch. App„ 51) 
appears to me to be founded upon the most manifest justice. 

It must be quite understood that all questions as to what property of the 
firm Mr. Gubboy was entitled to under his mortgage-deeds, are left open by our 
judgment. All we decide is, that he has not been deprived of that property, 
whatever it was, by force of the provisions of s. 28. 


Appeal allowed. 

Attorney for the Appellant : Mr, Gregory, 

Attorneys for the Official Assignee : Messrs. Barrow and Orr, 


NOTES. 

[See also (1902) 2$ Mad. 406.] 
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jCSOUIlKAL BEfEBENOB 

The 22nd Janmry and 3rd February, 1881. 

Pbesbnt: 

SIE Bichabd Gabth. Kt., Chief Justice, Mb. Justice 
Mitteb and Mb. Justice Maclean. 

The Empress 
versus 

M. J. Vyapoocy Moodeliar.’*' 

Evidence, Admissilnlity of’—Reewing iUegal gratification— Pewl Code (Act XLV of i860), 

S 5 . 161, 166, — Evidenee-of subsequent but unconnected Receipt, showing footing on which 

parties stood— Evidence Act (I of 1872), ss, 6-13 & 14. 

The accused was charged with having received illegal gratification from C. and Co.^ on 
three specific occasions in 1876. In 1876, 1877, and 1876, C. and Co. were doing business 
as commissariat contractors, and the accused was the manager of the Commissariat olliod. 
Held, that evidence of similar but unconnected instances of receiving illegal gratifications 
from C and Co. in 1877 and 1878, was not admissible against him under ss. 6 to 13 of the 
Evi4ence Act. 

Held, per GARTH, C. J. (MACLEAN, J. concurring), the evidence was not admissible 
under s 14. 

Per garth, C, j. — Section 14 applies to cases where a particular act is more or less 
criminal or culpable according to the state of mind or feeling of the person who does it ; not 
to cases where the question of guilt or innocence depends upon actual facts, and not upon the 
state of a man*s mind or feeling. 

Per MITTER, J. — If the receipt of the illegal gratifications mentioned m the charge be 
oonsidered proved by other evidence, and if it were necessary to ascertain whether the 
accused received them as a motive for showing favour in the exorcise of his official functions, 
the alleged transactions of 1877 and 1878 would be relevant under s. 14, but they would not 
be relevant to establish the fact of payments in 1876. 

This was a reference to the High Court, on a difference of opinion between 
two Judges sitting as the Special Court of British Burma. 

The case referred was as follows ; 

“ The accused was charged under s. 161 of the Penal Code with receiving 
illegal gratifications, on three distinct occasions, [656] at Tonghoo, in 
the year 1876, from the firm of Cohen and Co. ; and there were also three counts 
charging him under s. 165 of the Penal Code with reference to the same sums. 
He was tried before the Additional Becorder and a jury, and acquitted by a 
majority of the jury on all the charges ; and the Additional Becorder, dissenting 
from the opinion of the majority, referred the case to the Special Court under 
s. 263 of the Criminal Procedure Code. ^ • 

At the trial evidence was admitted of similar, but unconnected, receipts 
of illegal gratifications by the accused from the same firm of Cohen and Oo. 
during the years 1877 and 1878 at Thayetmyo. At both places, and IIl the three 

* Criminal Reference, No. 1 of 1880, and Letter No. 8-1, from B. J. Crosthwaite, Eaq., 
and C. F. Egerton ABen, Eaq., Judges of the Special Court of British Burma, dated 12th 
November 1880. 
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yanal offioe, at 1!boghoo^ thm at Thayoti^o; 

The Officiating Judidal Commissioner, at the hearing before the Special 
Court, was of opinion that the evidence as to the similar but unconnected 
receipts of illegal gratifications at Thayetmyo, during the years 1877 and 1878, 
was not admissible to prove the specific charges relating to the year 1876, and 
therefore thought that the verdict of the majority of the jury acquitting the 
accused should not be interfered with. The Additional Becorder was of 
opinion that that evidence was admissible, and that the verdict of the majority 
of the jury should be reversed. 

“ The Officiating Judges, therefore, being unable to agree in a judgment, 
referred the case under s. 60 of the Burma Courts Act (XVII of 1875) to the 
High Court of Judicature at Fort William. 

“ The point as to which the Officiating Judges diffier is as follows : 

“ Whether, in trying the three specific charges of receiving illegal 
gratifications from the firm of Cohen and Co. at Tonghoo in 1876, evidence of 
similar, hut unconnected, instances of receiving illegal gratifications from the 
same firm at Thayetmyo in the years 1877 and 1878, is admissible.” 

The Standing Counsel (Mr. Phillips) for the Crown, contended that 
the evidence was admissible. The footing on which these [ 657 ] sums 
were received may have remained unchanged during the years 1876, 1877, 
and 1878. It now appears that, in 1878, the footing on which the money 
j was received from the firm of Cohen aad Co. by the prisoner was such, 
I that the receipt of the sums was with a corrupt motive; if they were on the 
same footing in 1876, it would go to show the prisoner's guilt ; then it is sub- 
mitted that the evidence is admissible. [Gaeth, C. J. — Could you give evi- 
dence to show what happened even at a longer interval, say ten years ?] Yes, 
I submit so. The subsequent conduct of the parties can be looked at to show 
on what footing Cohen and Co. and the prisoner were. The longer the 
interval the less would be the probability of the footing liaving remained the 
same, and therefore of the evidence being conclusive, but it w^ould be admissi- 
ble. [Gaeth, C. J. — Does it not depend on intention? Is there any question 
of intention here?] Yes, it is submitted there is ; see s. 161, Penal Code. 
[GaAth, C. j. — Suppose a man charged with theft in 1876 : the fact of his 
having stolen something in 1877, a year afterwards, would be no evidence of 
the former crime.] In that case there would be no constant element: 
here we have the parties possibly in the same relation to one another, 
and on the same footing, subject to alteration of place and detail, which 
would be immaterial. The evidence cannot be said to be absolutely irrele- 
vant. Proof of subsequent utterance of coin or notes is admissible; see 
Taylor on Evidence, 7th Ed., § 345, though possibly not if the notes or coin 
were of a different description. — Id., note 1. Thus in Bex v. Smith (4 C. & P., 
411), andjBaa? v. Taverner (4C. & P.,413, note), the evidence was held inadmis- 
sible on that account. So in Bex v. Harris (7 C. & P., 429), Here the footing was 
probably the same therefore, evidence of subsequent illegal receipt of money is 
admissible. Suppose the footing an innocent one. Might not a prisoner give 
evidence of the footing on which he stood with another person to show he was 
innocent ? Why can evidence not be admitted of the subsequent footing to 
prove his guilt 7 The basis would be the same, — m., that the footing remained 
identical, ^e question here is, pot whether the evidence is sufficient to 
convict, but whether It is absolutdy [ 688 ] inadmisBible ? In the ease ot 
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quality of previous aets of iuapiroper 
familmrity. In tiw pment oasej what we want to show is the quality and 
character of these acts of receiving money. We have not a series of isolated 
acts, but acts which must have been done on some footing, which may have 
remained the same throughout. [GabTH, C. J. — ^The evidence shows that 
the arrangement was changed in 1877.] There is evidence here to show that 
there was a previous agreement for a monthly sum, but the purpose is not 
stated. Now in 1877, the purpose appears, — may evidence not be given to 
connect them ? They are probably parts of a continuous transaction. Under 
the Evidence Act, s. 6, this evidence would be admissible. It would be for a 
jury to say if the acts were done on the same footing, and if this evidence is 
excluded, the jury would be prevented entirely from finding out what the foot- 
ing was to which the«parties were in 1876, so as to see if the footing was the 
same. Sections 8, 9, 14, and 15 of the Evidence Act were also referred 
to, and it was contended the evidence was relevant also under those sections. 

Cur. adv. vult. 

The following Judgments were delivered : — 

Garth, C. J., (Maclean, J. concurring ). — The prisoner in this case was 
tried before the Special Court at Rangoon upon three charges for receiving 
money illegally as a public servant, contrary to the provisions of ss. 161 and 
165 of the Indian Penal Code. 

The transactions upon which the charges were based are all said to have 
occurred in the year 1876, and the nature of them was, that the prisoner, being 
then the managing clerk in the commissariat office of Tonghoo, where 
Messrs. Cohen Brothers carried on business as Commissariat contractors, accept- 
ed certain remuneration from Messrs. Cohen for services, which he is said to 
have rendered them in his official capacity. 

[6S9] The case for the prosecution was that these services were rendered, 
and the remuneration received, by the prisoner under some arrangement, 
which existed between the parties in the year 1876, but which came to an end 
in January 1877. 

In the year 1877, the prisoner was transferred to the Commissariat office 
at Thayetmyo ; and it was alleged by the prosecution, that in that year 
Messrs. Cohen, who also carried on business as commissariat contractors at the 
latter place, made a similar arrangment there with the prisoner, and that certain 
sums were given to him as remuneration in that year for similar services. 

Upon the trial evidence was adduced on the part of the prosecution, to 
show the receipt of these sums and the existence of this arrangement in 1877. 
But the learned Judges in the Special Court differed in opinion as to whether 
the evidence was admissible, and therefore, under s. 80 of the Burma Courts 
Act, they have referred the question to us in the following terms {reads the 
point referred). • 

It has been contended by Mr. Phillips fer the Crown, that the evidence was 
admissible under some one or more of the sections from 5 to 14 of the Evidence 
Act, as showing the illegal nature of the transactions between Messrs. Cohen 
and the prisoner in 1877, and the probability that, if sums were received by 
the prisoner from them for an illegal consideration in that year, the sums which 
were i*eceived from them by the prisoner in the previous year were also for an 
^illegal consideration. 
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After carefully considering this point and the authorities to which our 
attention was called by Mr. PhlUips, I have come to the conclusion that the 
evidence was not admissible. 


Section 14 seems to me to apply to that class of cases which is discussed 
in Taylor on Evidence, 6th edition, ss. 318 to 322, — that is to say, cases 
where a particular act is more or less criminal or culpable, according to the state 
of mind or feeling of the person who does it ; as, for instance, in actions of slander 
or [ 660 ] false imprisonment, or malicious prosecution, where malice is one 
of the main ingredients in the wrong which is charged, evidence is admissible 
to show that the defendant was actuated by spite or enmity against the |dain- 
tiff; or again, on a charge of uttering counterfeit coin, evidence is admissible 
to show that the prisoner knew the coin to be counterfeit, because he had 
other similar coin in his possession, or had passed such coin before or after 
the particular occasion which formed the subject of the charge. The illustra- 
tions to 3 . 14, as well as the authorities cited in Taylor, show with sufScient 
clearness the sort of cases in which this evidence is receivable. 

But I think we must be very careful not to extend the operation of the 
section to other cases, where the question of guilt or innocence depends upon 
actual factSf and not upon the state of a man's mind or feeling. We have 
no right to prove that a man committed theft or any othor crime on one occa- 
sion, by showing that he committed similar crimes on other occasions. 

Suppose, for example, that usury was a crime by the law of this country, 
and that a prisoner was charged with having taken usurious interest from A B 
in a transaction which occurred in 1870. It seems quite clear to me, that, 
for the purpose of proving the nature of this transaction in 1870, evidence 
could not be given of some other usurious transaction having taken place 
between the same parties in 1871. The question in such a case would be, not 
whether the prisoner had a mind prone to the commission of usury, or whether 
he was in the habit of making usurious contracts, but whether, in the particular 
instance, the prisoner had, in point of fact ^ been guilty of usury. 

Now, as I understand', the argument for the Crown in the present case 
amounts to this. In the year 1876, Messrs. Cohen were commissariat con- 
tractors at Tonghoo, and the prisoner was the managing clerk in the 
Commissariat. In the year 1877, these parties were employed respectively in 
the same way at Thayetmyo. In the year 1876, the prisoner is charged with 
receiving certain sums of money as bribes from Messrs. Cohen for showing them 
some favour in his official capacity, and he is proved to have actually receive*! those 
sums. Under these circumtanees, Mr. Phillips argues, that evidence is admissible 
that [ 661 } in the year 1877 he received other sums from Messrs. Cohen as bribes, 
in order to prove that the sums which he received in 1876 he also received as 
bribes. But it seems to me that the question, whether be took the sums in 1876 
as bribes for doing a favour to Messrs. Cohen, is in each case purely a questibn 
of fact. It is not, as it seems to me, a matter of intention, or feeling, or know- 
ledge ; and I think that, in such a case, evidence is no more admissible to show 
that he took bribes from Messrs. Cohen m 1877, than it would be to show 
that he stole some of the Government money in 1876, because he afterwards 
stole some in 1877. 
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Mitteri Je-^The facts of the case in which this reference has been made 
are briefly these : — 

The accused was committed for trial on twelve separate charges of receiv* 
ing illegal gratification, as a public servant, under ss. 161 and 165, the receipt 
of these several sums of money extending over a space of three years, — 1876, 
1877, and 1878. 

At the trial the prosecution elected to proceed on three charges. The 
transactions out of which they are alleged to have arisen all happened in the 
year 1876. The accused was the managing clerk in the Commissariat office at 
Tonghoo in the year 1876, where Cohens transacted business as commissariat 
eontractors. The eviclcpce for the prosecution is, that there was an under- 
standing between Cohens and the accused, under which he had agreed for 
certain remuneration to show to them certain favour in the exercise of his 
official functions ; that this agreement came to an end in January 1877, when 
the accused was transferred to the Commissariat office at Thayetmyo ; that in 
the month of June of that year the Cohens, who also transacted business as 
commissariat contractors at the latter place, entered into a similar agreement 
with the accused, and the evidence of payments of money to him in 1877 and 
1878 at Thayetmyo, under the last-mentioned agreement, was adduced in the 
course of the trial. The question of law that has been referred to us is as 
follows (reads the point referred)^ 

[ 662 ] I am of opinion that receipt of illegal gratification in the years 1877 
and 1878 at Thayetmyo cannot be proved, in order to establish that the accused 
received the three sums of money mentioned in the charges for which he was 
tried. The two sets of transactions are not so connected as would make them 
relevant to one another within ss. 5 to 13 of the Evidence Act. Section 6 
cannot apply, because the payments of 1877 and 1878 are not so connected 
with the facts in issue in this case as to form part of the same transaction. 
The alleged agreement of 1876, according to the case for bhe prosecution, came 
to an end in January 1877, and the alleged payments in 1877 and 1878 were 
said to have been made under a different understanding. 

The next section, under which it was contended, in the lower Court, that 
the transactions in 1877 and 1878 were relevant, was s. 8. But it seems to me 
that it cannot bo said that they show or constitute a motive or preparation for 
the facts in issue. Neither can the conduct of the accused, as shown in the 
alleged transactions 1877 and 1878, l>e said to have been influenced by the facts 
in issue in the sense in which these words are used in the section. No doubt, 
a person who commits a crime with impunity, may ordinarily be found more 
ready to commit another crime of a similar nature, and in that sense the 
second crime may be considered to have been influenced to a certain extent by 
the commission of the first crime. But it seems to me that that kind of con- 
nection is not contemplated by this section. If it did, then where a person is 
charged with an offence, the whole of the previous history of his life would be 
relevant, because, every event of his life that preceded the commission of the 
crime may be considered to have influenced it in some way. But that is not 
the meaning of the section. The influence referred to here must be direct and 
obvious ; and in this sense I cannot say that the transactions of 1877 and 1878 
were in any way influenced by the facts in issue. The same observation will 
apply to the contention based upon s. 11. There also the V^ords *'h%ghly proba- 
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bU point out that the connection between the facts in issue and the collate- 
ral facts sought to be proved must be so mediate as to render the co-existenoe of 
the two highly probable. 

[668] The only other section which it is necessary to notice is s. 14. 
Under that section collateral facts specified therein can be proved if the question 
be as to the existence of any state of mind. In this case if the receipt of the 
several sums of money mentioned in the charges be considered to have been 
proved to the satisfaction of the Court by other evidence, and if it be necessary 
to ascertain whether the accused received them as a motive for showing favour in 
the exercise of his official functions, the alleged transactions of 1877 and 1878 
may, in that case, be relevant under this section. But they are not relevant 
for the purpose of establishing the fact of payment in the year 1876. 

NOTES. 

[EVIDENCE ACT— ADMISSIBILITY OF SIMILAR TRANSACTIONS— 

On this subject the following cases may be consulted : — (1874) 11 B. H« G. 90 ; (1883) 
8 Bom. 223 ; (1892) 16 Bom. 430 ; (1690) 16 Bom. 502. The provisions in the Aots are, in 
these cases, generally regarded as cp-extensive with the English law. 

Under the English Law, the other acts must be of the same specific kind : — R, v. Fisher 
(1910) 1. K. B. 149 ; B. v. Ellis (1910) 2 K. B. 746 ; Makin v. A.-Gf. for New South Wales, 
(1894) A. 0. 57, Connection in point of time, there should be ; — B, v. Walford (1907) 71 
J. P. 215 ; B. V. Smith (1905) 92 L. T. 208 ; R. v. Wyatt (1904) 1 K. B. 188. The evidence is 
admissible even though there may have been acquittals on those acts : — B. v. Ollis, (1900) 
2 Q. B. 768.] 


[6 Cal. 668] 

OEIGINAL CIVIL. 

The 21st August, 1880. 

Present : 

Mr Justice Wilson. 

Soobhul Ohunder Paul 
verstis 

Nitye Churn Bysack. 

Attaching Creditor — Bight to Redeem Mortgage — Civil Procedure Code (Act 
X of 1877), ss. g76, 882, 295. 

An attach ing-credi tor has not, as such, any right to redeem a mortgage subsisting prior to 
his attachment. 

The facts of this case sufficiently appear from the Judgment, 

Mr, Jachsm and Mr. Trevelyan for the Plaintiff. 

Mr. Kennedy and Mr. Phillips for the Defendant. 

Wilson, J. — ^The plaintiff obtained a decree against one Kristo Chunder 
Cbowdry ; and, in execution of that detcree, he attached a house of his judgment- 
debtor. The defendant held a mortgage oif the house. The plaintiff in this suit 
elaims to redeem that moif^ge. ^ 
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The case came on for settlement of issues. The first question that arises is, 
whether an attaohing^oreditor is entitled, as such, to redeem a mortgage subsist- 
ing prior to his attachment, [ 664 ] If this question be answered in the negative, 
it is unnecessary to consider any of the other questions of law or of fact which 
have b^n raised. 

The position of an attaching-creditor and his rights with respect to the 
land are dependent entirely upon certain sections of the Civil Procedure 
Code. The governing section is s. 276 : “ When an attachment has been 
made by actual seizure or by written order duly intimated and made known 
in manner aforesaid, any private alienation of the property attached, 
whether by sale, gift, mortgage, or otherwise, and any payment of the debt or 
•dividend, or a delivery of the share to the judgment-debtor during the 
continuance of the attachment, shall be void as against all claims enforceable 
under the attachment.'* The attaching-creditor may follow up his attachment 
by sale. And in that case, he and all other creditors who obtain orders of 
attachment before realization will share the proceeds rateably ; s. 295'^ 

Under English law, as a general rule, any person interested in the equity of 
redemption may redeem. The interest may . be limited in time, as an estate 
for life or perpetual. It may be limited to a portion of the land, or affect the 
whole of it. The person so interested is entitled to redeem, subject of „ course 
toLtbe equities of all other persons interested — Pearce v. Morns (L.K., 6 Ch., 
227). I do not think that the interest of an attaching-creditor is an interest at 
all closely similar to those which have been held to give a right to redeem. 
There is no analogy between the position of an attaching-creditor here and th|at 
.of an execution-creditor in England. Under English law, in case of a legal 
interest in real property, the creditor takes under liis ekgit an actual legal estate 
in the land as tenant by elegit, and receives satisfaction out of the rents and 
profits. An equity of redemption being, not a legal but an equitable interest, is 
not affected by an elegit, and the intervention of a Court of Equity is requisite 
to make it available in execution. But when an order of Court has been 
obtained, the interest taken by the execution-credito* is closely analogous 
to that of the tenant by elegiL In this country the attaching-creditor 
[ 665 ] neither has, nor can ever as such acquire, any beneficial interest in the 
property attached. 

But the Code has not left the matter to rest upon general principles. It 
has dealt expressly with the attaching-creditor's rights in relation to mortgages, 

* £S. 295 . — Whenever assests are realized by sale or otherwise in execution of a decree, 
and more persons than one have, prior to the realization, applied 
Proceeds of execution to the Court by which such assets are held forexocution of decrees 
sale to bo divided rateably for money against the same judgment-debtor, and have not 
among decree-holders. obtained satisfaction thereof, the assets after deducting the 
costs of the realization, shall be divided rateably among all 

^uch persons. 

Provided that, when any property is sold subject to a mortgage or charge, the mort* 
gagoe or incumbrancer shall not be entitled to share in any 
Proviso where property surplus arising from such sale. • 

is sold subject to mort- Provided also that property liable to be sold in execution of a 
gage. decree is subject to a mortgage or charge, the Court may, with 

the assent of the mortgagee or incumbrancer, order that the 
property be sold, free from the mortgage or charge giving to the mortgagee or incumbrancer 
the same right against the proceeds of the sale as he had against the property sold. 

If all or any of such assets be paid to a person not entitled to reqeive, the same, any 
person so entitled may sue such person to compel him to refund the assets, Nothing in thd 
section affects any right of the Government.] 
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0la£ilm b^ftriiig npoti tile militler mak^ it| 1 thinks 
oleiut^^ that the Legialatiiiie did not intend to give an attaohing*oreditor 
t|bM» right to redeem a tnorl^age. 

Mortgages are dealt with in two sections. Section 282 is one of a ^ group 
of sections which deal with claims raised adversely to the attaching-creditor. 
It says , — ** It the Court is satisfied that the property is subject to a mortgage 
or lien in favour of some person not in possession, and thinks fit to continue the 
attachment, it may do so, subject to such mortgage or lien.” If it had been 
intended that the attaching-creditor should have the alternative right to redpenii 
the mortgage, it must, I think, have been so stated. 


Mortgages are again dealt with in s. 295, a section whose subject is 
the sale of properties attached. It says, — provided that, when any property 
is sold subject to a mortgage or charge, the mortgagee or incumbrancer shall not 
as such be entitled to share in any surplus arising from such sale.” “ Provided! 
also that when any property liable to be sold in execution of a decree is subject 
to a mortgage or charge, the Court may, with the assent of the mortgagee or 
incumbrancer, orderthat the property be sold free from the mortgage or charge, 
giving to the mortgagee or incumbrancer the same right against the proceeds 
of the sale as he had against the property sold.” Here again, if it were intend- 
ed that the attaching-creditor should have a right to redeem, I think it must 
have been so said. 

The first paragraph of the same section confirms this view. It prescribes 
how the proceeds of an execution are to be applied : “ Whenever assets are 
realized by sale or otherwise in execution of a decree, and mom persons than 
one have, prior to the realization, applied to the Court by which such assets 
are held for execution of decrees for money against the same judgment-debtor, 
and have not obtained satisfaction thereof, the assets, after deducting costs of 
the realization, shall be divided [666j rateably among all such persons.” It 
cannot be supposed that the attaching-creditor is to be at liberty to take an 
assignment of the mortgage, and then sell, subject to the mortgage, retaining 
the mortgage for his own benefit. But if he is to sell the property discharged 
from the mortgage, how is he to get credit for what he has paid to discharge, 
it ? It would, I think, be a strained construction of the words “ costs of rea- 
lization” occurring in the context in which they do, to make them include a 
mortgage debt paid off. 

I am of opinion that an attaching-creditor has not, as such, any right to. 
redeem a mortgage. 

This suit will, therefore, be dismissed with costs on scale No. 2. 

Suit dismissed. 

Attorney for the Plaintiff ; Mr. GoodMl, 

Attorney for the Defendant : Baboo B, M, Doss, 


MOTBS. 

[WHETHER ATTACHING CREDITOR HAT REDEEM- 

A similar rul# was laid down in (1881) 3 All. 413 ; but see now, the Transfer of Property 
Act, 1882, sec* 91 els. /and g. See also (1906)80 Mad. 207=17 M.L.J. 84;(1891) 14 Mad. 491.1 
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APPELLATE CIVIL' 

The 22nd December, 1880. 

Pkesbnt : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Field 

Akbur Ali Plaintiff 

versus 

Bhyea Lai Jha and others Defendants. " 

Oivus of Proof-Suit to have certain Lands declared MAI — Docnimnts once 
^meeceived without objection by lower Court, 

Where it is admitted that the defendants hold certain lands within the plaintiff’s zemiu- 
■dari, some at least of which are rent-paying ; the defendants, if desirous of proving that any 
of these lands are rent-free, are bound to give some prima facie evidence of the fact, before 
they can call upon the plaintiff, the zemindar, to prove that the whole or any part of the 
lands are mal. 

[667] An Appellate Court has no right to refuse to admit on technical grounds a docu- 
ment which has been received and read in the Court below without objection. 

TFhe plaintiff, one Akbur Ali, stated that one Bechan Biswas had formerly 
held a rent-paying tenure within his patni ; and that, on the death of Bechan, 
the land was held by his widow Darshunia and by his brother Lokhun Biswas 
(the defendants in the suit) ; that one Bhyea Lai Jha obtained a decree against 
Darshunia and Lokhun, and in collusion with them, in execution of that 
•decree, caused thirty-five bighas of Bechan*s tenure, containing four distinct 
plots, to be sold on the 16th August 1877 as a rent-free holding, and that at 
such sale Bhyea Lai Jha himself became the purchaser. 

On the 7th August 1878, the plaintiff brought the present sulit, asking that 
the lands in question might be declared to be his mal lands, and that the sale 
•of August 1877 might be reversed, and for the ejectment of the defendants from 
these lands. Bhyea Lai Jha contended, that plots 1 and 2 and 4 in the lands in 
•question were milik, and not mal lands, but that as neither the plaintiff nor 
his superior landlord had claimed the land for more than twelve years before 
the institution of the suit, the claim was barred ; and that lot No. 3 was mal, 
•but that he had relinquished it to the plaintiff. The other defendant did not 
enter appearance. 

The Munsif held, that the onus of proving the lands to be mal was on 
the plaintiff, and that he had failed to establish that fact ; and further found 
that, on the evidence adduced by the defendants, plots Nos, 1, 2, and 4 were 
rent-free lands, and that the plaintiff had failed to prove that he had realized 
rent for these lands within twelve years preceding the suit ; and that, there- 
fore, the suit was barred. 

The plaintiff appealed to the District Judige, who held the onus of 
proof lay on the plaintiff, and that he having failed to adduce proof that the 
lands included in plots 1, 2, and 4 were mal, he dismissed the suit ; that as 
regarded plot No. 8, it was admitted that it was mal, but as that plot appeared 
to be a portion of the re nt-paying tenure of Bechan, and as the holders 

* Ap^l from Appellate Decree, No. 1787 of 1879, against the decree pf F. Cowley, Esq., 
Judge of Bimeah, dated the SSth May 1879, affirming the decree of Baboo Prosunno Cooler 
Bose, Munsif of Arrarea, dated the 12th February 1879. 
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Dim} liftd a right of oeoapanoy. no decree 

tbl^ ^t. In the course of the faearing, he refused to take as evident 
copies of chakbunds. which had been admitted without objection as evidence in 
the lower Court, in the absence of the original documents and of proof Ot me 
oiroTimstances under which secondary evidence could be given* 

The plaintiff appealed to the High Court. 

The defendants filed cross-objections as to the question of the admission 
of the documents last mentioned. 


Moonshee Mahomed Ynsuff for the Appellant. 

Baboo Taruch Nath Sen for the Eespondents. 

The following Judgments were delivered : — 

Garth, C. J., — I think that this case ought to go back to the Court below 
for retrial. 


It seems to me that the lower Appellate Court has thrown the burden of 
proof upon the wrong party. 

The suit is brought to have it declared that four plots of land, which lie 
within the zamindari of which the plaintiff is the patnidar, are the mal lands of 
the zamindari ; and the occasion which gave rise to the suit is this : 

The defendants Nos. 2 and 3 w’ere the tenants to the plaintiff of a large 
portion of land within the zamindari ; and a judgment was obtained against them 
by the defendant No. 1, under which certain plots of land lying within the 
ambit of the zemindari, and as far as we know, within the ambit of the lands 
held by the defendants Nos. 2 and 3 as tenants to the plaintiff, were sold as 
being the rent-free lands of tlie defendants Nos. 2 and 3 , and they were bought 
by the defendant No. 1. The plaintiff*, tlierefore, brings this suit to have 
those plots declared to be his rnal lands. 

Assuming that these plots w^ere within the ambit of the land which was 
held by the defendants Nos. 2 and 3 as the plaintiff’s tenants, 1 lliink that the 
rule that has been applied to enhancement suits would also apply here, — 
namely, that it being admitted that the defendants hold lands within tlie 
zamindari, some of which at least are rent-paying, if they want to show that any 
[ 669 ] of those lands are rent-free, they ought to give some prima facte 
evidence of it, before they can call upon the zemindar to prove that the wdiole 
or any part of the lands are mal (see Full Bench case of Gooroo Persad Boy v. 
Juggobnndoo Mozoomdar (W, E., Sp. No., 15), Nehal Chnnder Mistrec v. 
Huree Pernhad Mutidul (8 W. E., 383), and Beehee Ashrnfoonissa v. Umiing 
Mohtin Deb Boy (5 W. E., 4ct X Eul., 48). The plots in dispute are 
numbered 1, 2, 3, and 4 ; and wdth regard to plot No. 3, it is now admitted 
that it belongs to the plaintiff. 

The question remains with regard to plots Nos. 1, 2, and 4. 

Those plots were shown to the satisfaction of the first Court to be rent- 
- free ; and accordingly that Court, as to those plots, dismissed the suit. The 
lower Appellate Court, on the other hand, appears to have thrown the burden 
of proving th%t those plots are mal upon the plaintiff. The Judge, no doubt, 
goes into the question, whether the defendant has given any proof that the 
plots in question are rent-free ; but the evidence upon that head is, to say the 
least of it, unsatisfactoiy, and it seems very doubtful whether he really 
intended to find that the defendant made out a prtma facie case that they 
were so. In the latter portion of his judgment he certainly says, that “ the 
burden of proof lies entirely upon the plaintiff;"' and if he has acted upon that 
principle, it appears to .me that he has not tried the case. 
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If the fact is, as I umlerstand it to be, that the plots in question adjoin, or 
are contained within the ambit of the land held by the defendants Nos. 2 and 
3 as tenants, then the defendant No. 1 must first satisfy the Court by prima 
facte proof that those plots, or some or one of them is rent-free. If he does- 
so, then the onus of proof wull be thrown upon the plaintiff to prove such plot 
or plots to be mal. 

Then there have been cross-objections filed by the defendant with reference 
to certain documents, which appear to me to call for some notice from the Court. 

The defendants filed copies of chakbunds dated respectively the 5th of 
Kartick, the 11th of Zikhand, and the 29th of Bam^an 1168, and also the copy 
of a sanad dated 4th Bysack 1168. As far as I can see, the first Court admitted 
copies of these documents as evidence without any objection being made by the 
[ 670 ] other side , and if it did, then the lower Appellate Court had no right tO' 
reject them as tnadmisSible, because it is clear that where copies of documents 
are admitted and read in the Court of first instance without objection, no 
objection to their admissibility can afterwards be taken in a Court of Appeal. 

“I observe,” he says, “ that in the absence of the original documents, and 
of proof of the circumstances under which secondary evidence could be given, 
these go for nothing.” By this I understand liim to mean, that as the 
originals of these documents were not produced, and as no facts were proved 
which .would justify the Court in receiving secondary evidence of them, they 
ought not to have been admitted in the lower Court ; and consequently the 
Court of Appeal is bound to reject them. Now, in this he was clearly wrong. 
Of course the Ajipeal Court has a iierfect right to attach such weight to the 
documents as it thinks proper, or to say whether they ought to be treated as 
evidence as against particular parties to the suit , but it has no right to refuse 
to admit on technical grounds a document which lias been received and read 
in the Court below without objection. The case will go back to the Court 
below to be tried again with reference to the above remarks ; and the costs in 
both Courts will abide the result. 

Field, J. — The plaintiff in this case is the patnidar of Talook Danti 
Maldwar. One Bechan Biswas held a considerable jote within that patni. 
Bechan Biswas is dead, and has been succeeded by liis widow Darshunia and 
his brother Lokhun. Bhyea Lai Jha, the defendant No. 1, in execution of a 
decree against Darshunia and Lokhun, brought to sale, and himself purchased, 
four plots of land, which form the subject of tins suit. These plots were sold 
and purchased as lakhiraj lands , but the plaintiff in the present case contends 
that they are not lakhiraj but mal lands . and he brings this suit to obtain a 
declaration “ to this effect and to recover possession of the land comprised in 
the four plots.” 

As to plot No. 3, the real defendant Bhyea Lai Jha does not now contend 
that it is milik or lakliiiuj land ; and in respect of this plot the decree ought to 
be a simple declaration that the land comprised therein is mal land. 

[ 671 ] With respect to plots 1, 2, and 4, the first point to be considered 
is, whether the District Judge has rightly started by casting the ^entire burden 
of proof upon the plaintiff. It appears to me that he^has not. The person 
under whom Bhyea Lai Jha claims title, was admittedly a tenant of the 
plaintiff’ for a considerable portion of land, and the substantial allegation of 
Bhyea Lai Jha is. that a certain other portiop of land within the samo 
zemindari and in the occupation of the same tenant is not mal but lakhiraj. 

It appears to me that the Full Bench decision quoted by the District 
Judge is applicable to those cases only in which the zemindar sues to resume 
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or.aa^s land held under a lakhiraj title (allied iilvalid), such land being 
^either held by a person who is not a tenant of the jj^aintiff for other land, or 
being ocoupi^ as a separate parcel or holding, or otherwise in such a manner 
as to be entirely distinct from any other land held by the same person as a 
tenant under the plaintiff. 

There are a number of decisions of this Court, which go to establish the 
proposition that this principle is not applicable to the case of a person who 
is admittedly a tenant of the zemindar, and who sets up the plea of lakhiraj in 
respect of a portion of the land held by him, which portion is not distinguished 
in the manner which I have described from the rest of the land, as to which 
he admits a tenancy. 

Now, in this case it has been contended, that these four plots of land are 
ao distinct from the land which constitutes the jote of Bechan Biswas that the 
principle of the Full Bench decision ought to apply. The pleader who has put 
forward this contention has, however, been unable to point out to us upon the 
map that these four plots constitute a separate holding of this nature, and 
therefore I think that the case falls within the principle to which I have 
Averted, and that it lay upon Bhyea Lai Jha, claiming title under Bechan 
Biswas, to start his case by giving some prtina fctcie evidence that these plots, 
Nos. 1, 2, and 4, are lakhiraj. 

The District Judge must, therefore, in the first place, consider whether 
this prima facie evidence has been given, and then proceed to consider whether 
the plaintiff has or has not [678] sufficiently rebutted such prima facte evidence. 
In considering whether the defendant has given such privia facie evidence, the 
plot No. 2 and the plots Nos. 1 and 4 will have to be separately considered. 
As to plot No. 2, the District Judge' was of opinion that the oral evidence 
without further corroboration was not sufficient to show that the land was 
milik or lakhiraj. As to plots Nos. 1 and 4, the Judge was of opinion that 
the oral evidence was corroborated by a map and khusra, which showed that 
these plots were, on a previous occasion, measured as rent-free lands of Bechan 
Biswas. It has been admitted at this hearing that as the map and khusra 
^contain no boundaries, and as no local investigation was made by an Amin in 
order to identify plots 199 and 201 with plot No. 1 of the plaint, and plot 
No. 50 of the map and khusra with plot No. 4 of the plaint, it is impossible 
to say from a mere inspection of the map and khusra, and a comparison of them 
with the plaint, that the lands are identical. It follows that, in respect of plots 
1 and 4, the corroboration relied upon by the District Judge fails ; and he must, 
therefore, see whether in respect of those plots the rest of the evidence to be 
found in the case satisfies him that the defendant has established a prima facie 
case of lakhiraj. 

With reference to the copy of the chakbund dated the 5th Kartick 1168 
Ciud of another dated the 11th Zikand 1168, and of a thiird dated 29th Bamzan 
1168, and also the copy of a sanad to one mehal dated 9th Bysack 1168, we 
think it right to say that the parties ought to have an opportunity of producing 
any such additional evidence as may have the effect of supplying any link of 
proof which may be desirable from those documents. There is nothing on the 
face of those papers to show exactly under what circumstances the chakbunds 
were made, and we abstain from pronouncing any opinion as to the weight 
which ought to be attach^ to them when they are connected by such additional 
evidence with ibe land in question. The plaintiff will also be at liberty to 
adduce fresh evidence to reltot any evidence which may be produced by tbe 
defendant as to these <^akbunds and sanads. 

Appeal aUowedr and case remwnded. 
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MADHUb DOSS fto. V. JOOEKDBO NASH ROY [18S1] I. !•« 1. 1 Oal. STS 
V' NOTES. 

[ONUB OF PROOF 

1 In (1888) 9 Cal. 813 ; (1886) 13 Col. 182 this ease was distinguished on the special facts- 
of the case which led to the infeience that the lands in dispute were within the mal ambits 
of the eemindari. See also (1906) 4 C. L. 7. 548. 

II EECBPTION OF BTIDBNCE IN LOWER COURT WITHOUT OBJECTION. 

A similar view as in this case was taken in the following 2 cases (1903) 81 Cal. ISS- 
diBaanting from (1898) 26 Cal. 58 ; (1907) 34 Cal. 1069 ; (1897) 23 Bom. 65 ; (1900) 24 Bom- 
699 ; (1986) 11 Bom. 320.] 


C8X8] The 31st January, 1881. 

Present : 

Mr. Justice Cunningham and Mr. Justice Broughton. 


Madhuh Doss and others Defendants 

versus 

Jogendro Nath Boy Plaintiff. ’’’ 


Beng. Act VIII of 1869^ ss, .95, 40 — Ot'der that Tenures have lapsed — Procedure to enforce 
attendance of Witnesses in Proceedings for Measurement of Lands, 

The Collector, in proceedings for measurement of lands under s. 38 of Beng. Act VIII of 
1869, cannot be said to have made a * ** due enquiry,** and therefore should not make an order 
under that section that the tenures have lapsed, until he has made use of all the powers 
given him by s. 40 in order to procure the attendance of witnesses. 

On the application of the plaintiff in proceedings taken under s. 38 of 
Beng. Act VIII of 1869, an Amin was appointed to measure the lands on an 
estate of which the plaintiff was the proprietor ; the Amin went to the spot on 
the 15th of March and remained until the 1st June, but none of the defendants, 
the ryots on the estate, except two, Bechu and Namdah, would attend, 
notwithstanding notices were served on them, both by the Amin and by 
the Collector. As they did not attend, the Collector made an order under 
s. 38 of the above Act, that the tenures, otherwise than those of the two 
defendants who attended, had lapsed. 

From this order the defendants appealed. 

Baboo Rally Mohun Doss and Baboo Bungshee Dhur Sen for the Appellants. 

Baboo Mohesh Chunder Chowdhry^ Baboo Mohiny Mohun Boy, and Baboo 
Bashbehary Ohose for the Eespondent. 

The Judgment of the Court (Cunningham and Bboughton, JJ.) was 
delivered by 

CunniiidhAiii, J. — The first objection in this case is, that [674] the Court 
below ought not to have granted the application of the respondent without 


* Appeal from order No. 277 of 1880, against the order of Baboo B. P. Boy, Subordinate 

Judge of Burdwan, dated the 6th July 1880. 
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ibeiifew' evidenee of the inahiUt^of the i^lioant to roeaeare the lands, and 
' without ascertadniug Who are the persons liable to pay rent. 

It appears that the respondent, who is the proprietor of the land in 
•question, filed a verified petition, in which he stated that he had endeavoured 
to measure the land, and had been unable to do so ; and that thereupon the 
Court below made tbe order under s. 38 of Beng. Act VIII of 1869, now 
appealed against. We think that that was a rightful proceeding, and that there 
is no ground for setting aside the order on that account. 

But with regard to the procedure adopted by the Collector, we are not 
satisfied that there was a due enquiry ** sufficient to comply with the require- 
ments of s* 38. 

That section is a highly penal one, and we are bound to construe it with 
the utmost strictness. It appears that, by s. 40, the Collector, in conducting 
an enquiry of this kind, is empowered to make use of all the powers confeiTed 
-on a Civil Court by the Code of Civil Procedure in procuring the attendance 
•of witnesses and otherwise taking evidence. 

Now, it does not appear that the Collector in this case did put that section 
in force, or make use of all the powers which the Code gives a Civil Court to 
procure the attendance of witnesses. The consequence is, that if we upheld 
the present decision, we should be enforcing a very severe penalty against the 
witnesses, whom the Collector might, if he had chosen to exercise the powers 
vested in him by law, have brought before the Court, and thus avoided the 
penalty coming into force. 

Under these circumstances, we think that the order appealed against 
should be set aside, and the Collector directed to institute another enquiry, 
using all the powers that the law gives him to bring the witnesses before hipi' 
If he is still unable to ascertain and record who the persons in occupation of 
the land are, and to measure the land, he will then be at liberty to make the 
lapsing order under s. 38. 

Appeal allowed, 

NOTB8. 

iSee also 8 Cal. 848 ; 10 CUl. 507 ; 13 Cal. 57.] 
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' %f7«l OBiaiNAL CIVIL. 

!Z%e 14th August and 3rd September, 1880. 

Pkesbnt : 

Sra Eiohard Garth, Kt., Chief Justice, and Mr. Justice Broughton. 
In the matter of Upendro Lall Bose, an Attorney. 


Practice — Verificatiott of plaint — Information and belief — Personal knowledge — Ciml Pro- 
cedure Code (Act X of 1877), ss. 50, 51— Act XII of 1879, s. 11, 

In all oases, whether a plaint is verified by the plaintiff or by some other person, the 
party verifying should state shortly whaA paragraphs he verifies of his own knowledge, and 
what paragraphs he believes io he true from the information of others. 

In thiB case a rule had been obtained calling upon Baboo Upendro Lall 
Bose, an attorney of the High Court, to show cause why he should not be sus- 
pended from practising for having improperly verified a plaint in the suit of 
Jodoonath Law v. Prohash Chwtder Mttter, The plaint in that suit, which 
was for an account and for sale of certain properties and for other relief, stated 
an assignment by the defendant to one Mohindro Lall Mitter of the share of the 
defendant in certain Government securities and in certain zemindaries, and a 
subsequent assignment by the defendant to the plaintiff of the balance of his 
share in the same properties after payment of the amount due to Mohindro 
Lall Mitter. The plaint further stated that notice of the assignment had been 
given to the kurta of the family to which the defendant belonged, and also to 
Mohindro 1 jail Mitter ; that the defendant had subsequently conveyed the whole 
of his property to one Eajendro Dutt, who had paid off Mohindro Lall Mitter; 
and that there was a sum of Rs. 2,091-8 due to the plaintiff for principal and 
interest. The plaint was signed by Jodoonath Law by his constituted Attorney. 
Upendro Lall Bose. 

The verification was as follows: — “ I, the plaintiff abovenamed, do declare^ 
that what is stated in the foregoing plaint is true [676] to my knowledge, 
except as t© matters stated on information and belief, and as to those matters 
I believe it to be true. 

Jodoonath Law, 

by his constituted Attorney ^ 

Upendro Lall Bose,. 

At the hearing of the suit, Upendro Lall Bose was called as a witness by 
the Court and stated as follows : — 

“ About two years ago, Brojonath Sen called at my house and enquired 
about a certain deed of assignment executed by Prokash Chunder Mitter in 
favour of Mohindro Lall Mitter, and after that told me to draft a deed, and said 
three promissory notes were owing. I did draft the deed. I don’t know what 
took place with the draft, which I handed to Brojonath Sen, after that. It 
might be at the beginning of August. Brojonath Sen produced A (the first deed) 
to me, and told me to take notice of it. Prokash was not there. It was pro- 
duced to me at my house. I did not see it executed or any money lent. It waa- 
brought to me after execution to give me notice of its execution as I was 
acting for Mohindro Lall Mitter. I verified the plaint as the constituted 
attorney of Jodoonath Law from information I received. 1 state about the. 
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exeoul^on^ of the deed from information, I was told by Brojonath Sen about 
its exeeution. When the plaint was drawn I was not constituted attorney. 
The verification is in the usual form. I got the power in January or 
December, and the plaint was drawn in September. I am an attorney of this 
Court. I only knew personally about the execution of the first deed in favour 
of Mohindrp Lall Mitter. I also know of the notice given by Brojonath Sen of 
the execution of A to me as attorney of Mohindro Lall Mitter. I have not 
compared A with the draft. I drafted it at home, and made the draft over im- 
mediately to Brojonath Sen. I know the contents of the fourth and fifth 
paragraphs of the plaint from information and belief. The first paragraph I 
know personally. As to the second, I know I drafted the deed, and the rest 
I know from information received from Brojonath Sen. I did not compare 
the draft with A, I speak from recollection that it £ 877 ] corresponds with 
my draft. As to the third, fourth, and fifth paragraphs, I make statements 
from information received, as to the sixth paragraph that appears on the face 
of the deed and from calculations made from it. The plaintiff resides in 
Aheereetollah Street in Calcutta. I cannot say how long he has resided there. 
When the plaint was filed he was residing at Bankipore. I cannot say how 
long he had been there. I was told he was ill by Brojonath Sen.” 

Mr. Kennedy and Mr. Hill showed cause. 

The Judgment of the Court (Garth, C. J., and Broughton, J.) was 
delivered by 

Garth, C. J. — There is no doubt that the plaint in this case has been 
verified in an irregular way ; but having heard Mr, Kennedy's explanation, we 
have already informed him, in the course of the argument, that we entirely 
acquit his client of any intentional impropriety. 

The mistake which he has made in the form of verification has evidently 
arisen from his confounding the permission to verify the plaint itself, which is 
provided for by s. 51*^ of the Code, with the power to sign the plaint on behalf 
of his client, which is provided for in the addition to that section made by the 
amending Act XII of 1879, s. Il.t 

He obtained leave upon the usual petition to verify the plaint himself, 
and then, instead of doing so, he signed the plaintiff's own name to the verifi- 
cation, describing himself as the plaintiff's attorney for that purpose. 

The result is, that neither the plaintiff nor his attorney could be made 
criminally responsible for any false statements there may be in the plaint. 

If Upendro Lall Bose really meant, having obtained the leave of the Court 
for that purpose, to verify the plaint himself, he should have signed the veri- 
fication on his own account, and not as the plaintiff's attorney. 

If he meant to sign the verification merely as the plaintiff’s attorney, the 
plaintiff himself ought to have seen the plaint and verification, and authorized 
the attorney to sign the verification for him. 

[6783 The discussion which has taken place upon these points has raised 
a question of very general importance as to what should be the form of 

- ( . ■ 

* [Sec 51 : — The plaint shall be subscribed by the plaintiff and his pleader (if any) and 
shall be verified at the foot by the plaintiff or, with the permission 
of the Court, by some other person proved to the satisfaction 
of the Court to be acquainted with the facts of the case.J 

t [Sec. 11 : — ^To Section 51 the following proviso shall be 
added (namely) ; — 

** Provided that, if the plaintiff, by reason of absence or for other good cause, is unable 
to sign the plaint, it may he signed by any person duly authorized by him in this bel^f.’*] 
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verification. We have taken oocaaion to consult some of the other Judges 
upon it, and we think that it may probably be found necessary to frame a rule 
or rules upon that subject. Meanwhile, we think that, in all cases, whether 
the plaint is verified by the plaintiff or by some other person, the party verifying 
should state shortly what paragraphs he verifies of his own knowledge and 
what paragraphs he believes to be true from the information of others. 

This is the form of verification used in affidavits for the purpose of 
interlocutory applications (see s. 196 of the Code of Civil Procedure). There is 
no inconvenience, so far as we are aware, in adopting it, and it is really the 
Only means of securing anything like truthful statements in the plaint. 

The rule against Upendro Lall Bose will, of course, be discharged, and he 
is entirely acquitted of all blame which can affect his character. 

NOTES. 

[VERIFICATION OF PLEADINGS- 

See the express provisions on this subject contained in the C. P. C. 1908, Sch. I, Or. G 
r. 16. 

To a similar effect were the decisions in (18952) 15 All. 69 , (1896) 18 All, 396.] 


[6 Cal. 678] 

SMALL CAUSE COUBT REFEKENCE. 

The 8th February^ 1881. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr Justice Pontifex. 

Buddree Doss and others 
versus 

Ralli and another. '' 

Contract — Breach of Contract — Tvme foj performance, 

A contract for the sale of seed contained the following provision — “ Refraction guaranteed 
at four per cent,, with usual allowance up to six iier cent , exceeding winch the seller 
is to roclean the seed at his expense within a week : failing which buyers to have the option 
of cancelling that portion of the contract tendered, or of buying against the seller, or taking 
the parcel as it stands, with usual allowance for excess refraction. Delivery from seller’s 
godown m pile up to the 16th of Julv next.” On the 10th July, the vendor tendered the seed. 
On examination the refraction was found to be above the contract rate. It was agreed that the 
vendor should reclean the seed ; and on [679] the 13th July, the purchasers went to take 
delivery of the seed, which was found still to bo not sufficiently cleaned. On the 16th July, 
the vendor said that he should require a week longer for that purpose. The purchasers 
then canceUed the contract. In a suit by the vendor for damages for breach of contract, — 

Held — (1), that the breach of the contract was with the plaintiff • 

(2), that the week allowed for recleaning commenced from the 10th July; and that as 
the plaintiff had not succeeded in reducing the rate of refraction to the contract rate, the 
defendants had a right to reject the seed ; and that the plaintiff was not entitled to further 
time to roclean it again* 

* Case stated for the opinion of the High Court under the provisions of Act XXVI of 1864 
H. MiBet, Esq., First Judge of the Calcutta Court of Small Causes. 
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This was a suit to recover damages for the breach of a contract dated the 
8fch June 1880 for the purchase of a hundred tons of teel seed. The contract 
contained the following provision : — “ Eefraction guaranteed at foiu: per eent,» 
wifch usual allowance up to six per cent., exceeding which the seller is to reolean 
the seed at his expense within a week ; failing which buyers to have the option 
of cancelling that portion of the contract tendered, or of buying against the 
seller, or of taking the parcel as it stands, with usual allowance for excess 
refraction. Delivery from seller's godown in pile up to the 15th of July next.” 
On the 10th July, the defendants went to take delivery, and found that the 
refraction of the seed tendered was over the contract rate. It was then agreed 
that the seed should be recleaned. On the 13th July, the defendants went 
again to take delivery, and found that the refraction was still over the contract 
rate. On the same day the plaintiffs wrote to the defendants asking them to 
take delivery. On the 14th July, one of the plaintiffs had an interview with 
the broker who had negotiated the contract, when be said that he would 
require another week to clean the seed. A meeting at the defendants* office was 
arranged for the next day. At this meeting, Buddree Doss, who represented 
the plaintiffs, asked for another week’s time to reclean. This was refused. On 
the same day the defendants made an attempt to tender the pricey 
but it was not successful. ' In the evening the plaintiff’s attorney wrote 
to the defendants requiring them to take delivery, and the defendants wrote 
to the plaintiffs tendering the price of the goods and asking for delivery, 
and notifying that if the delivery vsras not completed [680l they would 
consider the contract as cancelled. The plaintiffs now sued for the difference 
between the market-rate and the contract price, and contended that as 
they had one week within which to perform the contract, they had up 
to the 22nd July within which to deliver the goods, if previous to the 16th 
they turned out to be above the stipulated refraction. The learned First Judge 
of the Small Cause Court, however, held, that the meaning of the contract was, 
that th^ plaintiffs were entitled only to one week from the time when the refrac- 
tion was ascertained to be above the rate mentioned in the contract, and that 
they were not entitled to reclean as often as they liked, and then to take the 
week over and above the due date of the contract , and, contingent upon the 
opinion of the High Court on the following questions, gave judgment for the 
defendants : — 

(1). Whether the breach of the contract on the evidence before the Court 
was not clearly with the defendants, the contract providing one week for 
recleaning, and the evidence being that the plaintiffs were willing, on the 15th 
July, to reclean within one week ? 

• (2). Whether the one week for recleaning the seed provided in the con- 

tract is to commence from the 16th July, or from any prior date according to 
the construction of the contract ? 

Mr. T. A. ApcartoT the Plaintiffs. 

c. 

Mr. Agnew for the Defendants. 

The Opinion of the Com-t (Gabth, G. J., and PONTIFEX, J.) was delivered 
by 


OnFth, C. 3,— Vie think that the first Question should be answered in the 
negative. 
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As to the second question, we think that the week allowed for recleaning 
the seed commenced from the 10th July, when the refraction was found to be 
thirteen per cent. The time occupied by the plaintiff in recleaning was only 
two days ; but as they did not succeed in reducing the refraction to the rate of 
six per cent., the defendants had a right to reject the seed. [681] It is clear that 
the plaintiffs were not entitled by the terms of the contract to any further 
time to re-clean it again. 

The defendants are entitled to the costs of this reference. 

Attorney for the Plaintiffs : Mr. CamelL 

Attorneys for the Defendants : Messrs. Sanderson d’ Co. 


[6 Cal. 681] 

ORIGINAL CIVIL. 


The 11th January, 1881, 

Present : 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice Pontifbx. 


Juggernath Khan and others Defendants 

versus 

J. E. Mac Lachlan Plaintiff. 


Contract, construction of — “ Delivery hi ulwle of November on seven days* notice from 
Buyer** — Breach of Contract, 

A contract for delivery by the defendants to the plaintiff of 1,000 bags of ginger, stated that 
‘‘delivery was to be taken and given in the whole of November on seven days’ notice from 
the buyer." On the 5th November, the plaintiff gave notice to the defendants, requiring 
delivery to be given “ within seven days " ; and again on the 11th, that he was prepared to 
take delivery on the following day. On the 12th, the defendants wrote to the plaintiff, 
stating that they would give delivery on the 28th, 29th, and 30th November. On the 15th, the 
plaintiff gave notice that he considered the contract at an snd. In a suit for^ damages for 
non-delivery, — Held (affirming the decision of the Court below), that the words “ on fiipven 
• days’ notice from the buyer ” were intended to give the buyer the right of fixing the particular 
time in November at which the delivery was to commence, and that the defendants were 
therefore bound to commence delivery on the expiration of the seven days’ notice. 

Appeal from a decision of Broughton, J., dated the 29th Juge 1880. 

The suit was brought for damages for non-delivery of 1,000 bags of dry 
ginger under a contract dated the 11th October 1879, which stated that the 
-defendants agreed with the plaintiff for the sale by them to hini of 1,000 bags 
of dry ginger at the [ 682 ] rate of Bs. 5-11 per bazaar maund, “ delivery to be 
taken and given in the whole of November 1879 on seven days’ notice from 
the buyer.” 
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The only Question material to this ‘report is as to the construction to 
put on these words. 

On the 5th November, the plaintiff gave notice to the defendants by letter 
requiring delivery of the ginger to be given “ within seven days/* On the 11th 
November, the plaintiff, having heard nothing in the meantime from the 
defendants, wrote that he should be ready to take delivery on the following 
day. On the 12th November, the defendants wrote to the plaintiff, stating 
that they should be prepared, under the terms of the contract, to give him 
delivery of the ginger on the 28th, 29th, and 30th of November, and that they 
would pile the ginger on the 27th to avoid any delay in the delivery. On the 
15th November, the plaintiff gave notice to the defendants that he considered 
the contract at an end, and demanded from them the amount now sued for, 
being the amount of damages he alleged he had sustained by their refusal to 
commence delivery on the 12th. 

Mr. T, A. Apcar for the Plaintiff. 

Mr. Bonnerjee for the Defendants. 

The decision appealed from was as follows ; — 

^ Broughton, J. — Mr. BonnarjiRe contends that the sellers had from the 
expiry of the notice to the end of November to deliver, and that they might 
commence delivery on any day prior to the end of November. Mr. Apcar 
contends that delivery should commence at the end of the seven days, and go 
on for a reasonable time. Mr. Bonnerjee puts the case of a contract, 
supposing it to be without the words “ on seven days' notice," and says that 
if that were the case they would have all November to deliver : 'what they 
contracted for, was for delivery in November with words “ on seven days' 
notice, Ac.," in the contract. The construction must depend on the intention 
[688 J of the contracting parties according to the well-established rule, and 
the question is w^hat was that intention 

If the seller is to have the whole of November, those words ** on seven 
days' notice *’ from the plaintiff in the contract appear to have no meaning. 
The contract gave the purchaser a right by notice to fix when the delivery 
should begin That is a very reasonable and intelligible clause, for when a 
merchant has to take a large delivery, he must be prepared with accommoda- 
tion to store the goods in. This view is supported by the conduct of the 
parties. On the 5th November 1879, Mr. MsfCLachlan wrote to the sellers 
and stated that he would be prepared to take delivery of the 1,000 bags of 
ginger within seven days from the date thereof. He received no reply till the 
11th, when he wrote again and very fairly says, that if the defendants considered 
the contract different* from what he contended for, they should have stated 
thi|t he was mistaken in his construction. 

Mr Bonnerjee qvioteA Coddington v. Paleologo (L. E., 2 Ex., 193) ^nABettini 
V. Gye (L. E., 1 Q. B. D., 183), Coddvigton's case appears to me to have the 
most bearing on the present case, but the words were not identical. The 
contract was fqr delivery betwn eel7th April and 8th May. The sellers made 
no delivery on the 17th. The next day the purchaser rescinded the contract, 
and an action was brought for non-acceptance, and the Court of Exchequer was 
divided. The Chief Baron and Baron Parke took one view, and thought that 
the plaintiff was not bound to give delivery on the 17th April. Bramwell, B., 
thought that he ought to have commenc^ delivery on the 17th. Martin, 
agreed, but the Chief Baron did not go as far as Mr. Bonnerjee contends in 
this case, whto he hel^ that the contract was satisfied by the delivery of the 
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whpl6 Quantity botween the X7th April and the 8th Mayr inclusive* in such 
^portions and at such intervals as a jury might think reasonable with reference 
to the nature and effect of the whole contract. 

Bettini v. Qye (L. R., 1 Q. B. D., 183) turns on a different point. Bettini 
agreed to sing in oouiserts as well as in operas, and also not to sing anywhere 
out of the theatre in the United Kingdom of Great [ 689 ] Britain and Ireland, 
from the Ist January to the Slst December 1875, without the written permis* 
sion of Mr. Gye, except at a distance of more than fifty miles from London 
and out of the season of the theatre, and also to come over before the season 
began for the purpose of rehearsals. Mr. Gye sought to rescind the engage- 
ment, because Bettini did not come to rehearse. It was held that the stipula- 
tion as to rehearsals was not a condition precedent. The case of Fleming v. 
Koegler (I. L. B., 4 Cal., 237) would be in point if the words after “ seven 
days’ notice from the shipper ” had been used, instead of ** after completion of 
two country voyages/* 

The conclusion I arrived at is, that the proper construction of the contract 
in this case is that the purchaser had the option to fix the time during Novem- 
ber when the seller should begin to give delivery, and the seller had no 
right to refuse beginning delivery on the 12th. The letter of the 5th was 
not answered till the 12th. On the 15th, three days after, the plaintiff gave 
notice that the contract was at an end : the defendants had declined by 
thdlr" letter of the 12th to give delivery, and the plaintiff was justified, on the 
15th, in treating the contract as abandoned and sending in the bill. The first 
issue must be answered by stating that the defendants were bound to commence 
delivery on the 12th, and continue delivering with reasonable despatch. The 
second issue must be answered that the plaintiff was ready and willing to take 
delivery, and had done all things necessary to entitle him to delivery on the 12th. 
The letters of the 5th and 11th are suflBcient to show this, and the plaintiff had 
provided funds for the payment. As to the third issue, what is the measure of 
damages? It is the difference between Rs. 5-11 and the ruling price on the 15th 
November. There is no evidence on the defendants’ side. The plaintiff’s 
evidence is not uniform. 

One witness, a large dealer, brought his books and showed that 400 maunds 
were sold on the 15th at Rs. 7-13, and said that 1,000 would sell at Rs. 7-11. 
Mr. Stewart speaks to a sale on the 15th November to Messrs. Ernsthausen and 
Oesterley at Rs. 8-8 ; both are actual sales, and don’t tally at all. The plaintiff 
claims [ 688 ] damages at Es.8-12. I think if I give him Rs. 7-12, he will getall he 
is entitled to. Damages will be for 1,000 bags at the difference between 
Rs. 5-11 and 7-12, or Rs. 2-1 per maund. Each bag contains 1 cwt., or 1 
maund 14 seers and 10 cbittaks. 

From this decision the defendants appealed. « 

Mr. Evans (Mr. Bonnerjee with him), for the appellants, contended that 
the defendants had the whole of November in which to give delivery. Had 
the words “on seven days’ notice from the buyer” been omitted, time would 
have been of the essence of the contract, and they would have heen bound to 
deliver at or before the end of November: see s. 55 of the Contract Act, There 
the words are “ at or before.” In this contract, there is no stipulation to do 
anything “at” any specific time, because “on,” which is used here, means 
“after ” — Qtieen v. Arkwright (12 Q. B. 960). The plaintiff was not entitled 
to delivery at any rate until after the 12tb, according to the words of the notice 
he gave* The effect of the addition of those words was to make a condition 
precedent; and the defendants were not bound to deliver before they got 
• 
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notice to do so ; the additional stipulation only enabled the plaintiff to 
fix a time before which he would not take delivery, and did not alter the 
whole contract as to time, nor take away the right the defendants had under 
the previous words to have the whole of November to give delivery — Benjamin 
on Sale, 559. To construe the contract as the plaintiff wishes would be to 
introduce a new term as to time into it. The plaintiff had no right to treat the 
contract as being at an end. He ought to have taken delivery, as we offered 
it, at the end of November, and then, if he was damaged, sued for broach of the 
contract. Pollock on Contracts, 2nd Ed., pp. 443-445, and Coddington v. 
PaUologo (L. R., 2 Ex. 193) were also referred to. 

Mr. Branson 2 Xidi Mr. T. A, ApcariotiYie respondent were not called upon. 

The Judgment of the Court (Garth, C. J., and Pontipex, J.) was 
delivered by 

Garth, C. J., (who, after shortly stating the facts and refer- [686] ring to 
the letters of the 5th, 11th, and 12th November, continued). — It is clear from 
these letters, that the construction which the plaintiff put upon the contract, 
and which has been adopted by the Court below, was that, although the whole 
of November ^as the period mentioned in the contract for giving and taking 
delivery of the goods, the particular time in November at which the delivery 
was to commence was to be determined by a seven days’ notice, which was to 
be given by the buyer. The buyer had thus the option of fixing the time for 
delivery ; and at the expiration of the seven days ' notice, the sellers would be 
bound to commence to deliver, although, of course, they would be allowed a 
reasonable time after the expiration of the notice for completing the delivery. 

The defendants, on the other hand, contended that they had the whole 
month of November in which to deliver the ginger ; and that although the seven 
days’ notice might have been given by the plaintiff on the 1st of November, 
the defendants would still have until the last day of the month to complete the 
delivery. 

I am of opinion that the view which has been taken by the Court below is 
the correct one. No doubt if the words had been ** delivery to be taken and 
given during the whole of November,” the sellers would have had the whole 
month in which to deliver. But it seems to me that the words ‘‘ on seven days’ 
notice from the buyer” are intended to give the buyer the right of fixing the 
particular time in November at which the delivery was to take place. If this 
were not so, the words seem to me to have no meaning. 

I think, therefore, that the defendants were bound to commence delivery 
on the"13th of November, and that the breach of contract occurred when the 
sellers virtually refused to deliver until the 28th of the month. 

It has also been suggested by Mr. Evans that the seven days’ notice 
which the plaintiff gave was insufficient, because it required the delivery 
to be made * within seven days” instead of at the expiration of seven days 
from the 5th November. But this is at best a mere formal objection ; and I think 
it clear from tke correspondence that the defendants understood and treated the 
[687] notice as a seven days* notice under the contract. If the notice had not 
been given, the sellers would not have been bound to deliver at all ; but the 
defendants evidently considered themselves bound by the notice to deliver 
aecording to the true meaning of the contract.. Moreover, this point as to the form 
of the notice was neither taken in the correspondence between the parties, nor 
in the written statement of the defendants, nor in the Court below, nor in the 
grounds of appeal to this Court. ^ 
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The only other point which has been made by the appellants is, that the 
JPndge, in estimating the damages, has given the plaintiff two annas a bag too 
much. This is a small point, and Mr. Branson does not contest it. The dama- 
ges, therefore, will be reduced by two annas a bag. But as the appeal has 
substantially failed, it will be dismissed with costs on scale No. 2. 

Appeal dismissed. 

Attorneys for the Appellants : Messrs. Ghose and Bose, 

Attorney for the Bespondent : Baboo Kalinath Mitter, 

[6 Cal. 687.] 

The 7th, 10th, and Ilth, January, and 7th Fehriuiry, 1881, 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice Pontipex, 


Bibee Solomon Plaintiff 

verens 

Abdool Azeez and another Defendants. 


Ciympromise, Suit to set aside — F^rauduUnt Representdtions — Sanction by Court of 
Compromise entered into by a minor — Misapprehension or mistake as to material facts — 
Contract Act (TSi of 1872), s, 20 --Inquiry as to lohether it would be for benefit of Minor to 

set aMe Compromtse, 

The plaintiff, a minor, was, as daughter and one of the heirs of A, entitled to 7-24tha 
of his estate. The value of A*s estate was uncertain, and depended on whether or not A had 
been a partner in business with M, and whether or not a sum of Rs. 30,000 had been paid 
by Af to A ; m satisfaction of all claims which A had against M in respect of the estate of K, 
a deceased brother of A, and a former partner m the same business. M having, on A’s death, 
possessed himself of all the estate of A, the plaintiff brought a suit against M in which a decree 
was made, ordering an account to be taken of the estate of A which had come into the hands 
of M, Pending such account, M died, leaving a will, by which he appointed the son of A and 
[MS] another his executors, and the suit was revived against them. In their application 
for probate they stated that the value oi M's estate, so far as they had been able to ascertain 
and were aware, was Rs. 4,41,000. Shortly after probate was granted, negotiations were 
entered into between the executors and the advisers of the plaintiff for a compromise, and a 
petition was, with the concurrence of the executors, presented by the plaintiff to the Court, 
asking for its sanction to the terms agreed upon by the parties, which were, that the plaintiff 
should receive Rs. 20,000, in full of all demands, and Rs. 5,000 for her costs of suit. Thia 
petition took as the value ot Ms estate the amount stated by the executors in their applica- 
tion for probate, and stated that the value of A's estate, in case the abovementioned payment 
by M was proved, would be Rs. 30,000, and in case it was not proved, then a moiety of the 
estate of M ; and that, considering the difficulties the plaintiff had to meet in proving her 
case, and with a view to put an end to further trouble, litigation, and expense, the above terms 
had been agreed to on her behalf. These terms of compromise were sanctioned by the Court 
on the 11th September 1876. Shortly afterwards, further property was discovered belonging 
to the estate of M, The plaintiff brought a suit against the executors to set aside the com- 
promise, alleging that the terms had been accepted by her on the faith of the representation 
made by the executors in their application for probate, and charging them with wilful and 
fraudulent concealmentj. There was evidence to show that some of the pro^rty subsequently 
discovered was such that the defendants as executors ought to have known, even if they did 
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not of iti existonoo at the time of the oampfomise. that even theuglh tho «ceou* 

ton had no suoh knowledge, and there was no actual fraud, yet there was suoh eulpable 
ignorance and neglect of duty on their part as to aihount to fraud, and earry with it the 
consequences of knowledge, and as the compromise had in consequence been entered into 
by the parties and sanctioned by the Court under a misapprehension of matefrial fact, the 
plaintiff was entitled to have the compromise set aside, and the parties restored to their 
rights in the former suit at the time it was effected. 

Per PONTIFBX, J, — ^In oases where the sanction of the Court is required, as where there 
is an infant concerned, each party is bound to see that the materials on Which the sanction 
of the Court is asked for are unimpeachable. 

Per POKTIPEX, J. — Qtusre. — Whether in this suit, if the questions wore found to arise, 
it would be necessary for the Court to consider whether it would be for the benefit of the 
minor that the compromise should be set aside ? 

Per GABTH, C. J. — Semhle. — Even if it only appeared that the compromise had been 
entered into and sanctioned under an entire mistake of the parties and of the Court with 
regard to the subject-matter of the agreement, it ought to be set aside under s. 'JO* of the 
Contract Act. 

Per Garth, C. J . — In a substantive suit by a minor to sot aside a compromise made 
with the sanction of the Court obtained by fraud or mistake, it is [6B9] not the province of 
the Court to inquire whether it would or would not be for the benefit of the minor that the 
compromise should bo set aside ; though it might be otherwise on an application for review 
to the Court which granted the sanction. 

Appeal from a decision of Wilson, J., dated the 30th June 1880. 

The plaintiff in this suit was a minor, and sued by Syad Ahmed, her 
next friend, to set aside a compromise made between herself (her mother Bibee 
Bubbia acting on her behalf) and the defendants Abdool Azeez and Ahmedool- 
lah, the latter of whom died pending the appeal. The compromise was alleged 
to have been made on the faith of representations made by the defendants to 
the plaintiff, which afterwards turned out to be untrue. 

The material facts are fully set out in the judgment of Pontipex, J. 

Wilson, J., dismissed the suit, finding on the evidence that the compro- 
mise had not been agreed to on the faith of the representations as alleged, such 
representations never having been made. 

The plaintiff appealed from this decision. 

Mr. Phillips and Mr. T. 4. Apcar for the Appellant. 

Mr. Kennedy and Mr. Bcnnerjee for the Bespondents. 

The following cases were referred to in argument : — Hall v. Turner (L. B., 
(14 Ch. D,, 829), Brooke v. Lord Mostyn (2 De Gex J. &. S., 373 ; s.C., 38 
Beaven, 467), Rawlins v. Wickham (De Gex & J., 304), Gilbert v. Endean 
(L. B„ 9 Ch. D., 269), Baboo Lekraj Boy v. Baboo Mahtab Chand (14 Moo. P. 
C., 393 ; S.C., 10 B. L. B., 36), Trigge v, Lavallee (16 Moo. P. C., 270), Flower v. 
Lloyd (Jj. H., 10 Ch. D., 327 j. Section 20^ of the Contract Act wsts g-l ffo 
referred to. 


Agreement void where 
both parties are under 
mistake as to matter of 
fact. 


• tSeo. 20 Where both the parties to an agreement are 
under a mistake as to a matter oi fact essential to the agreement 
the Agreement js void. * 


Explana^ :-^An ttoneous opinion as to the value of the iihing which fonns the 
eubject^mattbf of the agifeemeni, is not to be deemed a mistake as to a matter pf fact J 
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tSM} ^6 following Jttd jinosts were delivered 

FbntlfeX, J.— The plaintiff is a minor, and sues by her next friend to set 
aiide a compromise sanctioned by this CJourt in a former suit. 

In that suit her title was stated in the following way : — 

One Sudickjee, of Cashmere, carried on large business operations in Cal- 
cutta, other parts of British India, and Cashmere, He died, nearly fifty years 
ago, intestate. His business was carried on in partnership with Khajah Mus- 
sijee and Koodoor Mullick. He left two sons, Khaluckjee and Ackbarjee, and 
a daughter, Fatima, who was the wife of his partner Khajah Mussijee. 

That, after Sudickjee’s death, his son Ackbarjee had charge of the Cal- 
cutta business. 

That Khajah Mussijee died in 1854, having bequeathed the residue of his 
estate to his son Khajah Moheeoodeen and Khaluckjee. That Khaluckjee died 
in 1859 intestate, leaving Ackbarjee one of his heirs. 

That Ackbarjee died in 1868 having been jointly interested in the business 
with Khaluckjee and Khajah Mussijee up to the death of the latter ; and from 
his death, with Khaluckjee and Moheeoodeen until the death of Khaluckjee ; 
and after his death with Moheeoodeen until his own death in 1868. 

That Ackbarjee left, among other heirs, a son, the defendant Abdool Azeez 
^d a daughter, the infant plaintiff, her share as an heir being 7-24ths of the 
estate left by Ackbarjee. That it was alleged that Ackbarjee left a will, by 
which, after giving certain legacies, he bequeathed a sum of Es. 30,000 in trust 
for his son Abdool Azeez. That such will contained a recital that Moheeoodeen 
had given the testator the said sum of Es. 30,000 in full satisfaction and dis- 
charge of all claims which he might have against the estate of his deceased 
brother Khaluckjee, 

But the infant plaintiff denied that she had ever given any consent to the 
will of Ackbarjee, which would, therefore, be inoperative against her. 

This suit of the infant plaintiff was instituted on the 21st December 1871 
against the executors of the will of Ackbarjee [691] and against Moheeoodeen, 
alleging that the latter had possessed himself of the whole of Ackbarjee’s estate. 

Now if these allegations were true, Ackbarjee would have been a partner 
in the aforesaid business and interested in the property thereof, partly on his 
own account and partly as being one of the heirs of his brother Khaluckjee. 

The infant plaintiff's suit was tried by Mr. Justice Pheab. He had 
dismissed the executors named in Ackbarjee's will from the suit, as they had 
never taken out probate, or in any way intermeddled with the estate. 

The only question considered by Mr. Justice Phear was, whether Mohee- 
oodeen was accountable to the plaintiff for assets of Ackbarjee come to his 
hands. In his judgment he said : “ Moheeoodeen is, without doubt, the 
principal defendant in this suit ; and although Abdool Azeez, now somewhat 
feebly advances a personal responsibility for the Es. 30,000, I should be 
shutting my eyes to all the indicia afforded by tne conduct of the parties to the 
suit if I did not perceive that Moheeoodeen is the person really concerned in 
the fate of this trial. I have no sort of doubt that, on the death of Ackbarjee, 
all his estate and effects came into the hands of Moheeoodeen, and so far as 
they have been administered at all, have been administered by him. He must, 
therefore, account in this suit. And regard being had to the share he had 
in putting the will into its existing shape, I think the release contained in the 
last clause must not be used as evidence in bis favour in the accounts.’* It is 
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observable that Mr. Justice Phbar ^pressed no opinion as to whether Ack* 
barjee had been a partner in the bukioMs as alleged by the plaintifft at as to 
what his estate consisted of. That of coarse was a matter reeved ior further 
consideration in a later stage of the cause when the inquiries and^ accounts 
directed by the decree had been made and taken. 

By Mr. Justice Bheab's decree it was declared that Ackbarjee’s will wtm 
inoperative against the infant plaintiff ; and the following accounts and inqui- 
ries were ordered to be taken and made : — 

1. An account of the estate of Ackbarjee come to the hands of Moheeoo- 
deen. 

[ 692 ] 3. An inquiry as to what part (if any) of Ackbarjee’s estate is 
outstanding and undisposed of. 

And further consideration was reserved with liberty to apply. 

Under the account numbered 1 and the inquiry numbered 3, it was com- 
petent to the infant plaintiff to prove that Ackbarjee was a partner- in the 
business, and that part of his estate was represented by part of the capital and 
profits thereof. 

The judgment and decree of Mr. Justice Pheak were confirmed by the 
Appeal Court on the 28th March 1876, with this modification. — That it was 
ordered that, in taking the said accounts, no regard was to be had to the 
statement in the last clause of Ackbarjee’s will except as corroborative evidence^ 
and until after other substantive proof had been given of the said alleged 
release and the payment of the sum of Ks. 30,000 therein mentioned. 

The suit was, accordingly, remitted to the lower Court for the purpose of 
proceeding with the accounts and inquiries. 

But before any progress could be made with the said accounts and 
inquiries, Ehajah Moheeoodeen died on the 12th of April 1876, leaving a will, 
whereby he appointed Abdool Azeez and Ahmedoollah, who are defendants in 
the present suit, his executors. Ahmedoollah has since died. 

It is to be observed that the last clause in Ackbarjee’s will, even if estab- 
lished to be true by other substantive proof, appbes only to his claim in 
respect of his brother Ehalujkjee’s estate ; and in no way relates to his claim 
as a partner in the business if such claim can be substantiated. But the 
amount of this latter claim, if substantiated, might depend to a very great 
extent on the true value of the estate of his alleged partner Moheeoodeen, who, 
as surviving partner, would have succeeded to the entire business. The value 
and nature of his estate might furnish some index of the value of the business. 

On Moheeoodeen’s death the original suit was levived as against his 
executors. 

On the 1st of May 1876, Moheeoodeen’s executors applied for and obtained 
probate of his will. 

In their application for probate they stated that Moheeoodeen [ 698 ] 
left property in British India, the approximate value of which was Bs. 4,41,124 
as shown by an annexed schedule. 

That schedule is set out in the Stb paragraph of the plaint in the present 
suit. Its particulars consist of houses in Calcutta, debts due to thadeceased 
in Bombay, debts due tp the decessed m Bengal, debts due to the deceased 
from bis own Cotee in tJmritstir, and certain personal articles. 
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According to common form the executors stated that so far as they had 
been able to ascertain and were aware, there was no other property belonging 
to Moheeoodeen in British India besides the items speoined in the ^soheduk^ 

It is to observed that the schedule says nothing whatever about 
Government paper, or stocks, or shares, or balance at the deceased's bankers. 
Yet Doorga Churn Law, the banker, who bas been examined, says — ** At the 
time of Moheeoodeen’s death, the balance of the account was against us. It 
was a pretty large balance." 

Shortly after probate was granted some negotiation must have been 
entered into for a compromise of the infant plaintiff’s claim. For, ultimately 
it was agreed between the adviser of the infant plaintiff and the executors of 
Moheeoodeen, that the infant plaintiff should accept Bs. 20,000 in full of all 
demands, together with Bs. 5,000 for her costs of suit ; and that the approval 
of the Court should be** obtained on behalf of the infant. 

It was of course equally important for both parties that the Court’s appro- 
val should be obtained ; and in my opinion it was the duty of both parties to 
take care that the Court should have correct materials on which to form its 
judgment. 

According to the arrangement, the infant, by her next friend, pres anted a 
petition to the Court, asking for its approval to the compromise, such petition 
having been previously submitted for consideration to the executors. 

The petition, after stating generally the plaint and decree in the original 
suit, and the result of the appeal therefrom, and the death and will of 
Moheeoodeen, proceeded in its 7th, 14th, and 16th paragraphs as follows : — 

** 7th. — That, in the petition filed by the said executors of the said defen- 
dant Khajah Moheeoodeen, and in which they applied [ 694 ] for probate as 
aforesaid, they declared that the estate and effects of the said defendant Khajah 
Moheeoodeen left by him at the time of his death consisted ’’ [of certain 
specified property, the estimated value of which was Bs. 4 41,124], as on 
reference to the said petition, which is now filed on record, will more fully 
appear. 

“ 14th. — That the estate of the said Ackbarjee, deceased, in case the 
alleged payment is proved, will amount to Bs. 30,000, subject to certain 
legacies in his said will mentioned ; but in case such payment is not proved, 
the same will be a moiety of the estate and effects of the said defendant Khajah 
Moheeoodeen, deceased. 

“ 15th. — That, under the circumstances of the case, and considering the 
length of time, trouble, and expense which have already been involved in this, 
and which may hereafter be entailed in bringing it to a close, and considering 
other difficulties which the plaintiff has to meet in the matter, and with the 
view to put an end to further litigation, trouble, and expense, and to save 
the estate from being swallowed up by costs, I, as mother and guardian of the 
infant plaintiff and her said stepfather as her manager and agent, have, under 
the advice of Counsel, agreed with the defendants to certaifi terms of 
settlement in respect of all claims and demands of the infant plaintiff, which 
terms are hereto annexed and marked A." 

The proposed terms of settlement were the following : — 

1. '*That the defendants do bring into Court Government promissory 
notes of the 4^ per cent, loan for Bs. 20,000, in full of all the plaintiff’s (Bibee 
Solomon’s) claims and demands in respect of the matters in suit, and in full of 
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all her claims and demiaiidB whlLtsoever against the estate of the late Ackbatjee 
or against the exeoutots of his will, or against Moheeoodeen or his heirs and 
representatives, or his or their estate and effeots. 

2. ** That the said Company’s paper be placed to the separate credit of 
the said Bibee Solomon in this suit, and the interest thereof paid out for her 
benefit during her minority to her mother and guardian Bibee Bubbia. 

8. That the defendants do p'ay all the costs of this suit and of all proceed- 
ings relative to the will of Ehajah Moheeoodeen on [ 696 ] scale No. 2 as between 
attorney and client, such payment to be made (as to plaintiff’s costs) through 
the plaintiff’s attorneys Messrs. Orr and Harriss.. 

4. “ That the defendants do pay to the defendant Doorga Churn Law and 

others costs directed to be paid by the plaintiff to them, so that the said 
Company’s paper for Es. 20,000 may without deduction be placed to her credit 
herein as aforesaid. 

6. “ That the books of account, which were brought in and now are in 

Court in this suit, be forthwith delivered out to the defendants.” 

This petition, as it happened, was heard by me then sitting on the Original 
Side of the Court ; and according to my note both parties appeared at the 
hearing. I think I may trust my memory so far as to say that I refused to 
make any order on the petition until the statements contained in it wore verified 
by affidavit, which, when the petition was presented, had not been done. 
Subsequently , the petition having been verified by affidavit, it was my duty to 
consider whether or not the Court ought to approve the arrangement. I find 
from my note-book the petition was before me on the 4th and 11th of September 
1876. 

Now, it would be exceedingly dangerous for me to charge my memory 
with the reasons which led me to grant the approval of the Court to this 
compromise. But looking at the petition and the order made upon it as if it 
had been made by some one other than myself, it is clear that the Court had 
before it only certain data on which to found its order. Those data are contained 
in the 14th paragraph read with the 7th, and in the 15th paragraph. 

According to the 14th paragraph, the infant plaintiff was entitled to either 
one of two sums, taking the outside value of each ; that is to say, not allowing 
for any other claims against the funds — namely, either to 7-24ths of Bs. 30,000 
or Es. 8,750, or to 7-24ths of a moiety of Es. 4,41,124, or somewhere about 
Es. 64,000. 

The claim in the 14th paragraph to a moiety of the estate of Moheeoodeen 
must of course have been in respect of the alleged partnership. 

[ 896 ] Then there was the further datum, namely, the allegations contained 
in the 15th paragraph of the petition. 

Now, the sum offered hy way of compromise was Rs. 20,000 of 4i per 
cent. Governm^t paper, down, and a}l coste, which exceeded Bs. 5,000. 

It wa^ttpon those data, and those data only, that the Court approved the 

compromise 1^ an order dat^ lOtfa September 1876. 

' 1 ' ' 

It appears by proceedings in the present suit that Moheeoodeen’s 
executors paid Bs. 5,0^ ih tie^M^t of costs alone under the order. 

The eomprmsiiee^ liavingt confirmed, the executors of Moheeoodeen 
suddenly diCeoviiradi 'Ijeifotje thas SMi iM]t,P00 and the coats were paid, that pro- 
perty at all events of tWva^<(!d.^tiurM lam. or, as eatimated by ^ plaintiff 
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in this suit, of the yidue of nine laos, was belonging to the estate of Moheeoo- 
deen, though not mentioned in the sohedule to the application for ju'obate, or 
in the petition for the Goort^s approval. 

The order confirming the compromise having been made on the 11th of 
September, Mr. PaUologas, the defendants’ solicitor, writes on the 20th of 
September as follows : — 

The Company’s papers for Bs. 20,000, and 5,000 towards your costs, are 
with me ; and if you have a copy of the decree, will you please lodge it, or let me 
have it, that I may do so with the Company’s papers.” ^ 

" I have this day learnt that two lacs more of Company's papers belonging 
to the estate of Mofaeeoodeen have been found, and I have received instructions 
to apply that further duty from the estate be received upon this sum.” 

“This, however,. I. *think you will agree with me in no way affects the 
settlement in this case.” 

The letter does not say, and there is no evidence to show, when the defen- 
dants first learned of this addition to their testator’s estate. And the last 
paragraph of the letter to my mind is rather suggestive of doubt in the mind of 
the writer whether the discovery did not affect the compromise. 

But however that may be, the writer of the letter seems to have forgotten 
that his clients were dealing with a minor ; and that it might be right to bring 
this discovery to the notice of [697] the Court before payment of the 
Bs. 20,000 was made. Before this letter (which was written at the commence- 
ment of the vacation) was answered, the Bs. 20,000 was transferred to an 
account in the infant’s name, and Bs. 5,000 was paid for costs. But on the 
29th of January 1877, the plaintiff’s attorney wrote as follows : — 

“ With reference to your letter to us of the 20th September last, we are 
instructed by our client’s guardian to say that the sum of Bs. 20,000, which 
she accepted for settlement of the infant plaintiff’s claim, vras so done on the 
statement of the assets contained in the petition of the executors filed on the 
1st May 1876 ; but as since the settlement was made so large a sum as 
Bs. 2,00,000 more has been discovered, she thinks that the plaintiff is fully 
entitled to a proportionate sum in addition to the sum of Bs. 20,000 paid as 
aforesaid ; and is, therefore, desirous' of bringing this matter to the notice of 
the Court.” 

“ The desire is, we consider, reasonable, and we have no doubt you will 
agree with us as to the propriety of having the matter mentioned to the Court 
with the view to further directions.” 

On the 29th of January and 24th of February, Mr. Paliologus wrote the 
following letters : — 

Jamtary 29th. 

“ It is strange that such a time has been allowed to go by without 
any thing being done, and now that the executors are in Cashmere, it is proposed 
to reopen the question. I can at preront only refer a copy of jour letter for 
instructions.” 

“ February 24th. 

** I forwarded a copy of your letter of yesterday’s date to the manager of 
the Cotee here, and he instructs me to say that he has no power to consent to 
open this matter which was considered settled by the executots before they 
left Calcutta. Your first letter has been forwarded to them, and the manager 
expects a reply in two or three days. A copy of your last latter will also be 
stnt up by this day's date.” 
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Is It conceivable that Bohim Shaw, the gomastah, had made no inquiry 
of Doorga Chum Law, or was ignorant of the existence of the Company’s papers 
for two lacs or some part of it ? 

The defendant now admits the existence of these two lacs ; but we do not 
even know how, where, or when they were discovered. 

Even if the executors were really ignorant of this large addition to the 
estate at the time of the compromise, though the discovery was made suspi- 
ciously soon, ten days afterwards, was it not such culpable and wilfully blind 
ignorance, at all events as to the securities on deposit with Doorga Churn, aS' 
to be equivalent to or carry with it the consequences of knowledge. In the 
case of Bell v. Oardt^ier (4 Man. & Gr., 24), C. J. Tindal says : — “ We can in 
fact regard the possesSibn of the means of knowledge only as affording a strong 
observation to the ]ury to induce them to believe that the party had actual 
knowledge of the circumstances.” And again: ‘‘There maybe cases where 
the existence of the means of knowledge might lead irresistibly to the inference 
that the party had actual knowledge and Mr. [703] Justice Cresswell added, 
Where a party has the means of knowledge it may be evidence of actual 
knowledge.” Exercising the functions of a jury, I think it would be dlflicult 
not. to arrive at the conclusion that the executors of Moheeoodoen had actual 
knowledge of the securities with Doorga Churn Law. But with respect to the 
two lacs of Company’s paper, I have no materials to form an opinion beyond 
the suspiciously sudden discovery immediately after tiie sanction of the com- 
promise. 

t 

Now a transaction very similar to this was discussed by the Lords 
Justices in the case of Brooke v. Lord Mosiyji (2 DeG. J. and S., 373). In 
that case a compromise had been approved by the Court on behalf of an infant. 
For the purposes of the compromise it was necessary to ascertain the value of 
an estate. A document relative to the valuation of the estate, and which the 
Lords Justices considered material, was in the possession of the party to be 
charged, and was not produced. On that ground the Lords Justices set aside 
the compromise. On appeal to the House of Lords, that decision was reversed 
only on a question of fact and not of law. 

Lord Justice Turner, at p. 416, considers what ciicumstunces will furnish 
sufficient ground for impeaching a compromise made under the order of the 
Court. He says with respect to a compromise l>etween adults : — “ If there be 
no fraud, and equal knowledge on both sides, the compromise cannot be disturbed ; 
but if there is knowledge on one side, which is withheld, the compromise can- 
not stand, because the withholding of the knowledge amounts, in the view of 
- a Court of Equity, to fraud.” And he proceeds to say, that the rule is the 
same when a compromise is sanctioned by the Court on behalf of an infant. 

• 

t confess I am myself inclined to think that even a higher degree of good 
faith is due' when the Court’s sanction is required, because that sanction is 
equally nsoessary for both parties ; .\nd each party is in my opinion bound to 
see that the materials before the Court are unimpeachable. The Lord Justice 
pAoeeds, p. 423 : — “ It may be said, perhaps, that the master was satisfied 
with the information laid before him and called for no C704] further informa- 
tion ; but the question is not whether the master called for further information, 
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but whether the parties, having this farther information in their possession 
were justified in withholding it.’* 

I am of opinion that if the plaintiff’s allegations as to the partnership are 
true — which question has not yet been tried— the extent of Mohoeoodeen’s 
estate may he material, and that at all events the petition for compromise led 
the Court to believe so. The compromise was confirmed under that impres- 
sion ; and the representation as to the extent of Moheeoodoen’s estate in the 
petition was due either to the fraud (which issue has not boon tried), or the 
culpable and wilful ignorance of the executors in a matter which it was their 
duty to have thoroughly inquired into, and as to which, at least so far as 
respects the property in Doorga Churn Law’s custody, they had an easy and 
natural moans of knowledge. 

I am of opinion, therefore, that the judgment appealed against should be 
reversed, and the case remitted to the lower Court for the trial of all the issues. 

Of course, if the compromise is set aside, the ])arties must bo replaced in 
their former positions, and the Bs. 20,000 retransferred. But it may not be 
necessary to deal with the Bs. 5,000 paid for costs, as the plaintiff’s admitted 
rights in the Es. 30,000 would exceed that sum. 

It may, however, be questionable whether there may not bo a difficulty in 
trying this case as long as the plaintiff’s ininority continues, as it may be 
argued that it may be necessary for the Court to consider whether it will be for 
the benefit of the plaintiff to set tliis compromise aside , and in the considera- 
tion of that question, the trutli of the plaintiff’s allegations in the ori^final suit 
might have bo be investigated. 

However it will be for the lower Court to consider whether that question 
arises. All that we decide now is, that the case must bo remitted to the lower 
Court to try all the issues with respect to the compromise. The costs, both 
of this appeal and of the original hearing, will abide the result. 

Garth, C. J. — I quite agree that this case lias been inni)erfectly tried in the 
Court below ; and it seems to me that the [ 705 ] question of misrepresentation 
by the executors has been dealt with both by the Court and by the i)artios on 
too narrow a footing. 

The question to be Jried, as stated by the learned Judge at tiie com- 
mencement of his judgment, was this, “ whether the story told by Bibeo 
Rubbia and Mahomed Gouse as to the interviews and oral communications 
during the negotiations for a settlement are to be accepted as true. ” 

Now it seems to me, that without going minutely into the nature of the 
representations made by the executors, or of the negotiations which resulted in 
the compromtse, the following broad facts are abundantly clear : — 

1st. — That, from the very nature of the arrangement, the actual value of 
the estate and effects of Molioeoodocn was a most imj^ortant matter both for 
the parties and for the Court to ascertain, in order to determine vdiether the 
proposed compromise was one which, in the interest of the minor, ought to 
have been sanctioned ; . 

I 
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2nd . — That tha basis of the compromise in this respect was the statement 
made by the executors in their petition for probate, confirmed by their 
subsequent declaration. In the petition to the Court to sanction the com- 
promise that statement was brought prominently forward as the basis of the 
proposed arrangement ; 

3rd. — That not only Biboe Bubbia, but the Court, acted upon the assump- 
tion that this statement of the value of Mohoeoodeen's property was substanti- 
ally correct ; and 

4th. — That the executors might and ought to have known, and had certainly 
the means of knowing, if they had made proper and reasonable enquiry, that 
this statement was not true, and that Moheeoodeon’s property was of much 
larger value than they had represented. 

I think, therefore, that the compromise was entered into by the parties, 
and sanctioned by the Court, under a serious misapprehension of material facts ; 
and that this misapprehension was caused either by the actual fraud of, or at 
any rate by a culpable neglect of duty, of the executors, sufficient, as I consider 
to amount to fraud in the view of a Court of Equity. 

[ 706 ] As at present advised, therefore, unless something further should 
be proved in the Court below, of which I am not aware, J think that the 
compromise ought to be set aside, and the parties restored to their position and 
rights in the former suit at the time when it was effected. 

I confess, if it were necessary to decide the further question, I should be 
disposed^to sot aside the compromise, even though no fraud of any kind had 
been establislied ; and it only appeared that the arrangement had been brought 
about by an entire mistake of both parties and of the Court with regard to the 
subject-matter of the agreement. 

Thus, for example, suppose that, in an administration suit an agreement 
under the sanction of the Court were made with legatees, some of whom were 
minors, that they should accept a proportionate part of their legacies in 
satisfaction of the whole upon the supposition by all parties, and by the Court, 
that the estate to be administered was not sufficient to pay the legacies in full, 
and it turned out afterwards chat the estate was much larger than was 
supposed, and that there were ample funds to pay all the legacies in full, it seems 
to me, as at present advised, that the compromise ought to bo set aside, under 
such circumstances, on the ground of mutual mistake. 

I rather think that s. 20 of the Contract x\ct is intended to meet a case of 
that kind ; and, therefore, if this case rested upon nothing more than the mistake 
of both sides and of the Judge who gave the sanction, I think that the compro- 
mise should be set aside. 

There can be no difficulty here, as there might be in some casqs, in putting 
both parties in statu quo ; because all that has been done is the mere payment of 
Bs. 25,000, which can be readily repaid or adjusted. 

And it seems to m^ that this view is by no means opposed to the law as 
laid down b|y Lord Justice Turner in the case of Brooke v. Lord Mostyn (2 DeG. 
J. and S., 373), because he was then dealing with a very different state of things, 
and the question of mutual mistake was not present to the mind of the Court. 
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I should add with regard to the last observation made by my 
C707] brother PONTIFBX, that I rather doubt much whether, in a substantive 
suit brought by a minor to set aside a compromise obtained by fraud or mistake, 
it is the province of the Court to enquire whether it would or would not be 
boneficial for the minor thsi^t the compromise should be set aside. I rather 
think that this is a question for the adviser of the minor only ; and that 
the minor has a right, at his option, to the relief prayed, if it is proved that 
there are proper grounds for it. 

It might be a different matter, if an application were made to the learned 
Judge in the former suit who sanctioned the compromise to set it aside on 
motion for review. He might then have to consider, perhaps, whether it was 
proper in the minor’s interest to interfere. But here is a substantive suit to 
set aside a compromise on the ground of equitable fraud ; and if the minor has 
a right to the relief prayed, I doubt whether the Court has any power to con- 
sider whether it would be beneficial to him to grant the relief. 

This, however, will be a question for the Court below to consider when the 
case comes again before it. 

Appeal allotvcd and case remanded. 

Attorney for the Appellant : Mr. Pillar, 

Attorneys for the Eespondents : Messrs, Harms d Co, 

MTES. 

[I. COMPROMISE UNDER MISTAKE 

English Law takes the same view : — (1897) 2 Ch. 634, (1895) 2 Ch. 273 ; (1895) 2 Ch. 638. 

Whether consent operates as estoppel, sec, (1905) Ch. 158 ; (1900) 1 Q. B. 54. 

II. COMPROMISE ON BEHALF OF MINOR.— 

As to how it can be set aside, see, 3 C. L. J. 119 ; 31 Cal. Ill , 35 Bom. 594 ; 26 Bom 
109 ; 3 Bom. L.R. 566. 

The formalities of the Civil Procedure Code as to sanction are imperative, See (1913) 19 
1. C. 516 P. C. , (1913) 21 I. C. 288 P.C.J 
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[6 Oal. 707] 

APPELLATE CIVIL. 

The 28th January, 1881. 

Pbeseni : 

Mr. Justice Morris and Mr. Justice Tottenham. 
In the matter of the petition of Ishan Ghunder Boy.*^ 


Ayyl%catw% for Probate — Lvmttatwn Act of 1877,) Sclied, h, art. 178. 

The Limitation Act is not applicable to an application for probate ; such an applica- 
tion, therefore, is not barred by art. 178 of sched. ii of that Act. 

The facts material to this report sufficiently appear in the Judgment. 

[ 708 ] Baboo Troyluckyanath Mttter and Baboo Grish Chunder Chowdhry 
for^ibe Appellant. 

The Judgment of the Court (Morris and Tottenham, JJ.) was delivered 
by 


Tottenham, J, — This is an appeal from an order of the District Judge 
of Tippera, rejecting, on the ground that it was barred by limitation, an 
application for probate of the will of one Obhoy Chunder Boy, who died on 
the 23rd of Pous 1281 (corresponding with the 6th January 1875). 

The application was made on the 11th March 1880, — that is, five years 
and two months after the death of the testator. The Judge appears to have 
called for an explanation of the delay, and to have considered that no sufficient 
reason was made out. He rejected the application as being barred under 
art. 178, sched. ii of the Limitation Act. 

We think that the lower Court was mistaken in applying the Limitation 
Act to a petition for probate. If the article quoted be read alone, it does indeed 
seem capable of the widest extension to every possible application that can be 
made to the Court, “ for w^hich no period of limitation is provided elsewhere in 
this schedule, or by the Code of Civil Procedure, s. 230.'* 

But the preamble to the Act distinctly shows that it is not intended to 
apply to all, but to cerlazn, applications to Courts : and an examination of the 
8rd division of sched. ii, which deals with applications, shows that every article 
therein contained, No. 178 only excepted, specifically relates to some case pending 
or already decided.! Article 178 must be construed with reference to the wording 
of the other articles, and can relate only to applications ^usdem generis, and 

* Appeal from Original Order, No. 76 of 1880, against the order of W. F. Mercs, Esq,, 
District Judge of Tippera, dated the Slst March 1880. 

t [Mitra lb his Limitation (1911) Vol 11 p. 1228 observes with reference to this remark 
here that this statement is strictly correct, except so far as an applicsition under sec. 525 
of the Code (see Art. 176 L. A. 1877) is concerned.] 
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therefore not to such an application as the one now before us. We find this 
principle has already been enunciated in this Court on the Original Side, in the 
case of Govind Chunder Gostvami v. Bungunmoney {ante, p. 60). It is to be 
observed that in the previous Limitation Acts, XIV of 1859 and IX of 1871, no 
such article as this article (No. 178) was included, and under those Acts no ques- 
tion of limitation could have arisen in respect of an application for probate. It 
[709] may fairly be presumed that, had the Legislature intended to apply 
for the first time a period of limitation to such applications, there would have 
been some provision in regard to them similar to that contained in s. 2 in 
respect of suits for which the new Act prescribes a shorter period of limitation 
than was previously allowed. 

Altogether, we are of opinion that no law of limitation governs applica- 
tions for probate. Of course long unexplained delay may, in certain cases, 
throw doubt on the genuineness of the will propounded ; but that is a different 
thing from sayjng that probate is barred by limitation. The appellant is 
entitled to have his application decided on its merits. 

The lower Court’s order is, therefore, set aside ; and the case will be 
returned to it to be dealt with according to law. 


Appeal allmved, 

NOTES. 

LIMITATION— RESIDUARY APPLICATIONS— 

Similar views have been hold as regards the applicability of Art. 173 to probate proceed- 
ings, foreclosure proceedings, etc . — 

7 Bom. 213 ; 8 Mad. 207 ; 19 Oal. 48 ; 7 Cal 333 ; 4 O. C. 224 ; 11 C. P. L. R. 114 ; 17 Mad 
.379. But sec 31 Mad. 24 where the machinery of the C. P. C is put in motion though under 
right conferred, sa>, by the Madras Revenue Recovery Act (TI of 1864). 

Similarly applications under the Cr. P. C are not within the Act,. — 10 All. 359 ’ 20 Bom. 
543.1 
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on the 1st of March 1879, and the only question was, whether the suit was 
barred by limitation. The Court of first instance held that the claim was 
governed by art. 47 of sched. ii of Act XY of 1877 ; that the final order spoken 
of in that clause was the order of the 30th of June 1875, and not the order of the 
5th of April 1876 ; and dismissed the suit as barred by limitation. On appeal, 
the Subordinate Judge held, that the three years’ limitation did not apply, 
because the suit was for the recovery of land by establishment of the plaintiff’s 
title, and because no evidence was given to show that the land, which was the 
subject of the Magistrate’s order, had comprised the whole of the land claimed 
in the present suit ; and he cited the case of Undhoob Narain v. Chutturdharee 
Singh (9W. B„480). 

The defendants appealed. 

Baboo Shosheebhoosun Dull for the Appellants. 

Baboo Sreenauth Doss and Baboo Jogesh Chunder Hoy for the Bespondent. 

The Jadgment of the Court (Mobhis and TOTTENHAM, JJ.,> was 
delivered b> 

Morris, J. — We think that the Subordinate Judge is wrong, and the first 
Court is right in bolding that, so far as this suit is brought to recover 
property comprised in the order of the Magistrate made under chap, xl of the 
inresent Code of Criminal Procedure, it is barred under art. 47, sched. ii, 
Act XV of 1877. No doubt the order, being passed on the 30th June 
[711] 1865, comes under the operation of the former Limitation Act, IX of 
1871. But by s. 2 and sched. v of Act X of 1872, chap, xl of that Act (X of 
1872) has been substituted for chap, xxii of Act XXV of 1861; consequently the 
order of the Magistrate, which is the cause of action in this suit, is governed by 
the provisions of Act XV of 1877. We are unable to assent to the argument 
that the property, to recover which a suit may be brought under art. 47, is 
moveable property only. It seems to us to have reference to immoveable as well 
as moveable property. This view is in accordance with that of the Madras 
Court in the case of Aktlandavimal v. Periasamt Ptllai (I. L. B., 1 Mad., 309). 

[The rest of the judgment is not material for the purposes of this report.] 
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[•Cal. 711] 

T!he 11th Februay, 1881. 

Present : 

Mr. Justice McDonell and Mr, Justice Field. 


Goluk Chunder Mahinta and others Decree-holders 

versus 

Surbomangala Dabi and another Judgment-debtors.'^' 


ExeaUion of Mortgage-Decree-^Beng, Act VII oj 186&-8ale of mortgaged 
property — surplus sale-proceeds-— Attachment of stirplus sale proceeds.. 

The purchaser of property, sold subject to the incumbrances thereon, at a sale nnder 
Beng. Act VII of 1868, subsequently became the purchaser of a decree passed prior to the sale 
in a suit upon a mortgage of the property, such decree being declared not only a charge on 
the mortgaged property, but also personal against the mortgagor. 

Heldy that the purchaser was not entitled to execute the decree against the surplus sale- 
proceeds under such sale, although he abandoned his lion on the property. 

In this case it appeared that certain property belonging to the judgment* 
debtors had been put up for sale under the provisions of Beng. Act VII of 
1868, and had been purchased by the petitioners, subject to the incumbrances 
then existing thereon, amongst which was a mortgage-decree, which was 
[712] declar^ to be both personal against the judgment-debtors as well as a 
charge upon the property. After the sale a portion of the decree was purchased 
by the petitioners, or by some persons on their behalf, and they then, after 
having paid off some of the other incumbrances on the property, applied to be 
allowed to execute that decree against the surplus sale-proceeds, which were 
then in the Collectorate at the credit of the judgment-debtors. The latter 
objected, on the ground that the decree-holders were bound first to proceed 
against the property, the subject of the mortgage, and then, if the decree remained 
unsatisfied, they might attach the surplus sale-proceeds. Thereupon the 
petitioners relinquished their lien on the property, and applied for permission 
forthwith to attach the surplus sale-proceeds. The Subordinate Judge, relying 
on Mirza Futeh Ah v. Grcqoj'y (6 W. E.., Mis. RuL, 13), Lalla Mitterjeet Singh v. 
Scott (17 W. R., 62^ and Byjonath Sakoy v. Doolhun Biswanath Kooer (24 W. 
R., 83), held, that they were first bound to attach and sell the mortgaged 
property, and then, if the proceeds of such sale were insuflBcient to satisfy their 
decree, they were at liberty to attach the other properties of the judgment- 
debtors, but that the latter were not to be allowed to take out the surplus 
sale-proceeds then in the Collectorate until further orders. 

Against this order the petitioners appealed to the High Court. 

Baboo Mohiny Mohun Boy and Baboo Jogesh Chunder Boy for the Appel- 
lants. 

Baboo Bmunto Coomar Bose for the Respondents. 

The Judgment of the Court (McDonell and Field, JJ.) was delivered by 

HcDonell, J.— We think that the order of the Subordinate Judge in this 
case ought not to be interfered with, though we do not agree with the reasons 
upon which he has based his decision. ®he property, Bazzapti Mehal Kulliar- 

•Appeal from order, No. 300 of 1880, against the order of Baboo Bany Madhub Mitter 
Subordinate Judge of Backergunge, datedt^the 17th August 1880. * 
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ohiKt^lMkaigad £7183 tothejudgmant-dflbtoBS. They mortgaged it to one^e- 
MAhintft. Kalaohand brought aeuit upon the mortgage-bond and obtamea 
ft Aacted, which was a personal decree against the judgment-debtors, and also a 
decree against the mortgaged property. Meanwhile the mortgaged property was 
brought to sale under the provisions of s. 16 of Beng. Act VII of 1868. That 
sale was in all respects the same as a sale in execution under the Oode of 
Civil Procedure; in other words, it was a sale of the right, title, and interest 
of the judgment-driitors. The right, title, and interest of the judgment-debtors 
was, therefore, the equity of redemption. The sale under Beng. Act VII of 
1868 took idace on the 26th of July 1878 ; and the appellants in the present 
case became, either directly or through a mesne conveyance, the purchasers of 
the interest which passed by this sale. 

We are satisfied upon the facts, although the property was purchased in 
the name of a lady, that the appellants in the present case were the real pur- 
chasers. That being so, the appellants, on the 1st of September 1878, pur- 
chased a moiety of the mortgage-decree obtained by Kalaohand, and which at 
that time was unexecuted. We may observe that, in our opinion, they were 
in the same position as purchasers of this moiety as if they had purchased the 
whole decree. Meanwhile a sum of money, the surplus sale-proceeds of the 
8^6 under Beng. Act VII of 1868, was lying in deposit in the Colleotorate ; 
and the appellants now seek to execute the decree purchased by them against 
those sale-proceeds. The Subordinate Judge has decided that they are not 
entitled to do this, and he relies upon the cases of Byjonath Sahoy v. Doolhun 
Biswanath Kooer (24 W. E., 83), and Lalla Mitterjeet Singh v. Scott (17 W. R., 
02), — which were decided upon a principle not directly applicable to the present 
case. The simple aspect of this case is as follows : The appellants purchased 
the property subject to the mortgage lien. Whether notice of the mortgage 
was or was not distinctly given at the time of the sale under Beng. Act 
VII of 1868 is not very material. All that could have been sold was the 
right, title, and interest of the judgment-debtors; and that [714] right, 
title, and interest, seeing that the property had been mortgaged, consisted 
merely of the equity of redemption. If the purchasers at that sale omitted 
to make proper enquiries and so ascertain the existence of the mortgage lien, 
such laches will not alter the effect of the sale. Having then purchased 
the equity of redemption, the appellants next bought in the mortgage lien ; 
and to our minds the effect of this was, that the appellants became entitled to 
hold the property discharged from the lien ; but they contend that they are 
entitled to something more. They seek to execute the mortgage-decree 
against the surplus sale-proceeds, which must be taken to represent the value 
of the equity of redmnption ; that is, having purchased and paid for the equity 
of redemption and the mortgage lien, they now desire not only to have the 
unincumbered property, but also to get back the whole of the price which they 
have paid for the equity of redemption. 

We think that they cannot be allowed to do this. 

Under ffhese circumstances, we think that so much of the order of the 
Subordinate Judge as directs the surplus sale proceeds not to be taken out 
until the further orders of the Court, which is in fact an attachment of these 
sale-proceeds, until the judgment- del^rs have proceeded against the property, 
must be expunged. In other respectff^he order of the Subordinate Judge will 
be confirm^. 

^ Lower Court's order modified^ 
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APPELLATE CRIMINAL. 


The 88th Febmary, 1881. 

Present: 

Mr. Justice Cunningham and Mr. Justice Prinsef. 

In the matter of the Petition of Deela Mahton Petitioner 

versus 

Sheo Dyal Koeri Opposite Party. 


Evidence — Sumnunmu) Witnesses — Refusal of a Magistrate to summon Prisoner’s 
WitnesseH — Criminal Procedure Code (Act X 1872) y s. 359. 

A Magintrate is not at liberty to refuse to summon a witness tendered by an acoused 
person f except on the grounds specified in s. B59 of the Criminal [715] Procedure Code ; 
and if he does refuse, he is bound to proceed under that section. The fact that the accused 
declines to examine a witness is no reason for refusing to summon him to meet fresh 
evidence given subsequent to the defence being closed. 

Mr. Be Ee Twidale appeared for the petitioner on this motion. 

The facts of this case appear sufficiently, for the purposes of this report, 
from the Judgment of the Court (Cunningham and Pbinsep, JJ.), which 
was delivered by 

Cunningham, J* — We think that the Magistrate was not at liberty to 
refuse lo summon the witnesses tendered by the accused, except on the grounds 
specified in s. 359t of the Code of the Criminal Procedure ; and that if he 
did refuse on those grounds, he ought to have proceeded under that section. 
The fact that the accused stated that they did not wish to examine those 
witnesses when the case closed, was no reason for refusing to summon them to 
meet fresh evidence which had been taken by the Magistrate after hearing the 
arguments on behalf of the defence. We must, accordingly, direct that the 
proceedings be recommenced from that stage, and that the Magistrate do either 
take the evidence or record his reasons for not doing so, and proceed as directed 
by law. 

Case remanded. 


* Criminal Motion, No. 30 of 1881, against the order of£. Stewart, Esq., Deputy 
Magistrate of Barth, dated the 22nd November 1880. « 

t [Sec. 359 : — If the Magistrate thinks that any witness is 
Refusal to summon un- included in the list for the purpose of vexation or delay or of 
necessary witness, unless defeating the ends of justice he may require the accused person 
deposit made. to fatisfy him that there are reasonable grounds for believing 

that such witnesses material. 

If the Magistrate be not so satisfied, he shall not be bound to summon the witness ; 
but in doubtful oases, he may summon such witness, if such a sum is deposited with the 
Magistrate as he thinks necessary to defray the expense of obtaining the attendance of the 
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APPELLATE CIVIL. 

The 16th February, 1881. 

Present : 

Mb. Justice Mobbis and Mb. Justice Tottenham. 

Sundhya Mala one of the Defendants 

versus 

Dabi Chnrn Dutt and others Plaintiffs."' 

^es judicata — Civil Procedure Code (Act X of 1877), s. 75. 

The plaintiff sued to recover certain lands, claiming them as a portion of A, and alleging 
that A was portion of a mouza which had been leased to him in patni by the zemindar. The 
suit was dismissed, on the ground that £716] though A was known as a part of the plaintiff’s 
mouza, yet it had been included m a patni lease of an adjoining mouza, which the zemindars 
had granted to the defendants previously to the date of the plaintiff’s lease. The plaintiff 
brought a second suit claiming another portion of A on the same title. 

Held, that the claim was barred as les judicata. 

Mohidtn v, Muhammad Ibrahim (1 Mad. II. C Rep., 245), Nund Kishore Singh v. 
Hurree Pershad Mundul (13 W, R , 64), Pran Nath Sandyal v. Bam Coomar Sandyal (2 
0. L. B.,S8), and Oobind Chunder Koondoo v. Taruch Chundei Bose (I. L. R., 3 Cal,, 145) 
followed. 

This was a suit for possession of certain lands known by the name of 
Bund Mahata. The parcels in dispute, and which made up the whole of Bund 
Mahata, were described in three schedules annexed to the plaint and marked 
Nos. 1, 2, 3. The plaintiffs claimed that these lands were included in Mouza 
Mermah, a patni potta of which had been granted to them by the second 
defendant, their landlord, on the 16th Assin 1273 (28th June 1866) ; while the 
first defendant claimed them as included in a potta of an adjoining mouza, 
Mouza Simrail Kandi, which had been granted by the second defendant to her 
predecessor in title on the 6th Srabun 1272 (20th July 1865). 

It appeard from the evidence that a previous suit had been brought by 
the plaintiffs against the first defendant in 1872, for the lands comprised is 
schedules Nos. 2 and 3, on the same title as that put forward in the present 
case. That suit, which was carried up to the High Court on appeal, was 
dismissed with costs, on the ground that though Bund Mahata was in reality 
a portion of Mouza Mermah, yet it was included in the first defendant’s potta, 
which being prior to that of the plaintiffs, of course, prevailed. Some time 
after the decision just mentioned, the plaintiffs brought a suit for arrears of 
rent against one Panye, who then held the lands included in schedule No. 1, 
but the suit was dismissed, on the ground that the lands did not belong 
to the plaintiffs. The present suit was then brought, and the chief conten- 
tion was whether the claim was res judicata. The Court of first instance 
and the Court of appeal held, that the claim was barred as to the lands included 
in schedules Nos. 2 and 3, but gave the plaintiffs a decree for possession of the 
lands included in schedule No. 1. The first defendant appealed to the High 
Court. 

• Appeal from Ajipellate Decree, No. 890 of 1879, against the decree of Baboo Kally Doss 
Dutt, Second Subordinate Judge of Tipperah, dated the 23rd January 1879, affirming the 
d^ree of Baboo Bam Chunder I>hur, Munsif of Chauki Kasimugger, dated the 28th February 
1878. 
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[717] Baboo Doorga Mohun Do$b and Baboo Bhoobun Mohun Doss for 
the Appellant. 

Baboo Hurry Mohun Chuckerbutiy for the Respondents. 

The Judgment of the Court (Morris and Tottenham, JJ.) was 
delivered by 

Morris, J. — We think that this appeal must prevail upon the authority 
of the decisions which have been quoted to us, vt 2 ., Mohtdtn v. Muhammad 
Ibrahim (1 Mad. H. 0. Rep., 245), Nund Kiskore Singh v. Hurree Pershad 
Mundul (13 W. R., 64), Pran Nath Sandyal v. Ram Coomar Sandyal (2 0. L. 
R., 33), and the Full Bench decision in the case of Oobind Chunder Koondoo 
V. Taruck Chunder Bose (I. L. R., 3 Cal., 145). It is clear that the self-same 
right and title, which are in issue in this case, have been substantially in issue 
and adjudicated upon in the previous case decided between the same parties on 
the 9th December 1874. In that case the subject of dispute was a plot of 
land forming part of what is called Bund Mahata ; it was claimed by one 
side as appertaining to Mermah, and by the other side as appertaining to 
Simrail Kandi, and each party set up a certain potta from the same lessor in 
proof of title. It was found that although the land of Bund Mahata apper- 
tained to Mouza Mermah, yet, under the potta of the defendant, which was 
prior in date to that- of the present plaintiffs, the superior title rested in the 
defendant. There, too, in respect of another portion of Bund Mahata. the same 
title is set forth, and therefore it seems to us that the principle of res judicata 
applies. 

The judgments of the lower Courts are reversed, and the suit of the plain- 
tiff’s dismissed, with costs in all Courts. 

Appeal allowed. 

NOTES. 

the judgment of MOOKKU.lEE, J,, m (1904) 9 C. L. J. 597 at 602-603 , also Hukm 
Chand on lies judicata (1894) at pp 40-49.] 
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The 18th February^ 1881. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 

In the matter of the Petition of Jubdur Kazi and Golab Khan. 

The Empress 

versus 

Jubdur Kazi and Golab Khan.*®' 

Practice — Cumulative Sentence — Separate Charges — Criminal Procedure Code (Act X of 1872), 
8. 454, Ulus. (f)--Penal Code (Act XLV of 1860), ss. 147, 148, and 324, 

Under s. 454t of the Criminal Procedure Code, the collective punishment awarded under 
8s. 147, 148, and 824 of the Penal Code must not exceed that which may be awarded for the 
graver offence. 

Quc^e . — Whether separate convictions under ss. la? and 324 of the Penal Code are legal ? 

These two appeals arose out of the same trial. The prisoners Jubdur Kazi 
and Golab Khan having been members of an unlawful assembly, some of whom 
were armed with spears and shields, and some with lathees, which took place 
on the 12th Kartick 1256, corresponding with the 28th October 1879, and 
resulted in the death of one man named Guru Churn, and in severe injury 
to another named Babul Chund. The prisoners were charged, along with others, 
on several charges under the Indian Penal Code, but the Sessions Judge, con- 
curring with the assessors, acquitted Jubdur Kazi of the graver charges under 
s. 302 and s. 304, and Golab Khan of those under s. 324 and s. 326 ; but con- 
victed them both under s. 148, and also under s. 149, coupled with s. 324, and 
sentenced them each, under s. 148, to three years’ rigorous imprisonment; and 
further, under s. 149, coupled with s. 324, to a further term of two years’ rigorous 
imprisonment, to commence on the expiry of the former sentence ; and further 
sentenced the first prisoner Jubdur Kazi, under s. 148, to pay a fine of Bs. 200, 
or in defaidt to suffer a further term of six months’ rigorous imprisonment. 
Against these sentences both the prisoners appealed to the High Court. 

* Grimixial Appeals, Nos. 22 and 15 of 1881, against the order of G. A. Kelly, Esq., 
Sessions Judge of Furridpore, dated the 17th November 1880. 

t [Sec. 464 : — I. If in one set of facts so connected together as to form the same transaction, 

. _ . , • .. more offences than one are committed by the same person, he 

I. Trial of more than changed with and tried for every such offence at the same 

one ofEoioe. 

II. — If a single act falls within two separate definitions of any law, in force for the time 
being, by which offences are defined or punished, the person who 

II. — ^One offence falling does it may be charged with each of the offences so committed, 
within two definitions. but he must not receive a more severe punishment than could be 

^ awarded, by the Court which tries him for either, 

ni. — ^If several facts of which one or more than one would by itself constitute an offence 
fonn, when combined, an offence under the provisions of any 

III. — ^Acts severally con- law, in force for the time being, by which offences are defined or 

stituting more than one punished, a person who does them may be charged with every 
offence, but collectively offence which he may have committed, but he must not receive 
coming within one defini- for such offences, collectively, a punishment more severe than 
tien. that which mi|^t have been awarded, by the Gourt trying him. 

for any one of such offences, or for the offence formed by their 
' combination.] 


513 



m (SR KAH t.'£» l«,f <tol.#l0 

tTl»3 Mr. li. M. Ohose aad'E^)l^^£o«2o Nath Datt for the Appellant, Jnbdor 
Kwd. 

■ft. 

Baboo Juggodmund Mookerjee for the Grown. 

No one appeared on behalf of the other Appellant, Golab Khan. 

The Judgment of the Court (MiTTER and M&cleak, JJ.,) was delivered 
by 

MitteF, — ^These appeals arise out of the same trial. The appellants hava 
oonvioted of being members of an unlawful assembly, in which one Guru 
Chum received fatal injuries and one Babul Ohuud was less severely hurt. 


It n aartiB that they were acquitted of any offence as respects the death of 
Guru Chum, the conjrjfition being for rioting armed with deadly weapons under 
8. 14b, and for hurt caused to Babul Chund under s. 324, read with s. 149 of 
the Penal Code. The periods awarded being three years under s. 148, and two- 
years under 83. 149 and 324. 

The learned counsel who appeared for Jubdur Kazi, appellant in No. 22, 
himself to urging that the sentences passed upon his client were in 
excess of what could be passed according to law, and that the injuries caused' 
to -Babul Chund by one of the members of the unlawful assembly, not found 
to be his client, were not caused in prosecution of the common object of the 
assembly. 

The learned counsel’s contentions apply equally to the case of Golab 
Khan, for whom, however, he did not appear. 


The first point turns upon s. 454 of the Criminal Procedure Code, which 
nrovides for collective punishment either for one offence falling within two- 
sonarate definitions of law, or for acts severally constituting more than one 
offence, but coUectively coming within one definition. In the former case one 
Dunishment, and in the latter separate punishments, may be award^ ; but in 
the former case it must not exceed what can be awarded for either offence, and 
in the latter they must not collectively amount to more than could have been 
awarded for any one of [7203 the several offences, or for the combined 
offence. lUustration (f), which is referred to by the Judge, shows that offences 
mi der 88. 147, 324, 152 may be separately dealt with. 

In this case the conviction is for offences under ss. 147 and 324, and this 
Court has held that separate convictioM under thoMseoMons are not legal : 
JSthe caseof Queen y. Durzoola (9 W B Cr., 33^ There is, however^ 
nnni-rarv wiling in the case of Queen v. Callachand (7 W. B., Cr., 60), followed 
*• (I. L. E. 2 All 139) ; tat th™ 

siarate convictions or not. it is certain that, undm s. 454, Cnmmal 
Procedure Code, the collective punishment must not exc^ that whmh may 
{^ven for the graver offence : Beg. v. Tukaya Bin Tamana (1. L. B^ 1 Bom. 214). 

We ffhall^ therrfore, reduce the sentences on thebe appellants to three years 
in eOiOh case. 

It is not necessary to discuss the second question raised in the appeal of 
Jubdur Kazi. 

UtMiAMAA mnHiitMil 
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tSee (1685) 11 Cal* 849; (1887) 10 All. 58 where this case has distinguished.! 


£8 Cal. 780) 

PEIVY COUNCIL. 

The 12th November, 1880. 

Present : 

Sir J. W. Col vile, Sir M. E. Smith, and Sir E. P. Collier. 


Bhubaneswari Debi One of the Defendants 

versibs 

Harisaran Surma Moitra Plaintiff. 

[On Appeal from the High Court at Fort Wtlham in Bengal^ 


[=8 C. L. R. 337] 

Evidence — Second-ary Evidence of Contents of DocumerU. 

By the law of evidence administered in England, which has been in a great 
measure, with respect to deeds, made the law of India, the first condition of the right to 
^ive secondary evidence of the contents of a document not produced in Court, is the account- 
mg for the non-production of the original. 

Appeal from a decree of the High Court of Bengal (22nd December 1874), 
modifying a decree of the Subordinate Judge of the District of Eungpore (13th 
December 1872). 

[721] The suit, out of which this appeal arose, was brought by the 
daughter and heiress of one of the five sons of Romanath Lahiri, deceased, to 
obtain a declaration of her right to that son’s full share in the paternal joint 
estate. For the defence was set up the fact of an unequal distribution among 
the sons having been made many years before ; and, in order to prove it, 
reference was made to two written instruments. Of these one was, an **anu- 
mati patro,” purporting to have been executed by the plaintiff’s grandfather, 
Eomanath Lahiri, in Kartick 1233, or by the English style, October 1826. The 
other was an instrument of sale alleged to have been executed by the plain- 
tiff’s mother when in possession of her husband’s (the plaintiff’s father’s) share, 
as his widow and heiress, of a portion of that share. The **anumati patro^* of 
1826 was not produced. 

The first Court held that there was suflScient evidence of this document, 
but not of the instrument of sale, having been executed. The High Court held, 
that neither document was proved to have been made as alleged. 

The principal qu^tion in this appeal was, whether secondary evidence of 
the contents of the '' imomati patro was admissiUe, that evidence having 
been held madmissifald in the High Court. 
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., '>i Mr. JB, V. Doyw appeni|c^|lhe Appellant. 

Mr. C, W. Ara^oon for the Bespondent was not called upon. 

The facts of the case are stated in their Lordships ’ Judgment, which was 
delivered by 

Slv R« Pa . Collier. — The facta necoaaary to the understanding of this 
case are as follows : — Romanath Lahiri, who died in October 1831, had five sons^ 
and left a widow, who died in the year 1849. One of his sons, Roghoomoni, 
died in 1842, leaving his widow and heiress Ohundramoni, who died in October 
1068, leaving Uma Soonderi heiress to her father ; she was the plaintiff in 
tji^s suit. Her son has been since substituted, but it will be convenient to 
treat her as the plaintiff. She sued as defendants, three members of the family, 
Vtz., the widow of [722] Sibnath, the youngest son of Lahiri, who died about 
May 1861 having beer^the manager of the property from his fatlier's death to that 
time ; Nilcomul, who was a son of the third son of Romanath Lahiri ; and Konuk 
Tara, the widow of the eldest son of Romanath Lahiri. Neither Nilcomul nor 
Konuk Tara appears in this appeal, the only appellant being Bhubaneswari, widow 
of Sibnath. The claim of the plaintiff was m right of her father to a fifth share 
of the property of her grandfather, and of the accretions to that property which 
had subsequently accrued during tlie management of Sibnath. With reference 
to the property left by the grandfather, she admitted that she had been in 
possession for some time of a two-anna share. Tlierefore she only claimed the 
difference between that 2 annas share and the fifth, — that is to say, an one-anna 
and four-ganda share. With respect to the rest, the subsequent accretions, she 
claimed the fifth, being 3 annas and 4 gandas. It has been found by both 
Courts that these accretions consisted of acquisitions made by Silinath out of, 
the family property, and not, as he contended, out of his separate funds, and 
therefore they became part of the family jiroperty, the family remaining joint, 
as has been found by both Courts, until tlie death of Sibnath. 

The main defence to the claim of the plaintiff consisted of two deeds set 
up by the defendants. The first is called a deed of anurnati patro,” alleged to 
have been executed by Romanath Lahiri in 1826, wherein ho made a distribu- 
tion of his property somewhat different from that which would liave been 
made by the law. According to tliat deed, as alleged by the defendants, he 
retained a 3-anna share of the property for himself, he gave a 3-aniia share of it 
to his eldest son, and a 2i-anna share to each of his foui younger sons ; and 
therefore, under that deed, it was contended by the defendants that the share 
of tlie plaintiff, instead of being to a fifth, was to only to a 2t-arma share. It 
was further contended that Chundramoni, the mother of the plaintiff, duiing 
her widowhood, viz,, in 1856, had executed another deed, whereby she had 
sold to Sibnath ono-fifth of her 2i^ -anna share, that is, a i-anna share, in con- 
sideration of money advanced by Sibnath and of Sibnath having, as was alleged 
by the deed, paid a portion of his father’s debts out of [723] his own property. 
With respect to this deed the findings of the Court are as follows : — The Judge 
of first instance doubted its execution by Chundramoni ; lie thought that, 
if executed, the execution was obtained from her by fraud and coercion , and 
he was further of opinion that no consideration for it had heefi proved. The 
High Court- agreed with him, at all events on the latter point, and the 
result is, that, by the judgment of two Courts on what is a question of fact, 
that deed has no validity, and may be at once disposed of. 

The two Courts differ with respect to the first deed ; the Judge of first 
instance holding that the deed had been properly proved — ^that is to say, that 
secondary evidence of it was admissible and had been sufficiently given, the 
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its^f not being produced. The High were of opinion, in the first 
{>ljGboe, that the original deed had not been sufficiently accounted for to edmit 
secondary evidence of its contents : and, secondly, that If secondary evidence 
were admissible, satisfactory secondary evidence had not been given. It is 
necessary, therefore, to inquire how the case stands with reference to this deed. 

Their Lordships can entertain little or no doubt that a deed of the 
description which the defendants allege was executed by Bomanath Lahiri. 
Such a deed is referred to in some judicial proceedings. It is referred to in a 
proceeding in the year 1832, whereby it appears to have been filed by one 
Kasinath Moitra, who then acted as a solicitor for some of the members of the 
family. It is also shown to have been filed in 1837 by the same person and 
returned to him. It further appears that what may be assumed to be the same 
deed was filed in the Court of Goalpara in 1857 by Bamottum Mullik, who 
acted on behalf of Eonuk Tara, widow of the eldest son, and one of the defen- 
dants in this suit, though said to be only pro forma a defendant. It appears 
that Bamottum Mullik, who was the muktear of this lady, obtained a copy of 
this deed ; and further that he got back from the Court the original and signed 
a receipt for it on the 7th December 1857. There may possibly be a question 
whether Mullik was or was not authorised to act on behalf of this lady, but 
it appears to [724] their Lordships that, whether he was or not, the custody of 
the deed is tolerably well shown. If Mullik acted on behalf of the lady, the 
presumption would be, that he returned the deed to her. If he did not act on 
her behalf, it is shown to be in his custody, and has not been shown to have 
come out of it. Under these circumstances it appears to their Lordships that 
the very first duty of the defendants was to endeavour to obtain the deed from the 
<iustody either of Bamottum Mullik or of Konuk Tara, one of the defendantB» 
But no attempt whatever appears to have been made to obtain it from either of 
them, or even to enquire whether or not it was in their custody, or in whose cus- 
tody it was. In short, no search for it, or inquiry respecting it, of any kind, has 
been shown. Under these circumstances, by the law of this country, which has 
been in a great measure, with respect to deeds, made the law of India, it appears 
to their Lordships that the first condition of the defendants* ability to give secon- 
dary evidence —namely, the accounting for the non production of the original — has 
not been complied with ; and on that ground they are of opinion that the judg- 
ment of the High Court was right, and that secondary evidence was not ad- 
missible. That being so, it is not necessary to determine whether, if secondary 
evidence was admissible, the evidence given was sufficient. Their Lordships 
do not, however, desire to indicate any difference of opinion between themselves 
and the High Court upon this subject. 

^ItJaas, indeed, been further argued by Mr. Doyne that the general conduct 
of "the family shows that a family arrangement, such as is contained in this 
deed, was acted upon and recognised by the family. But whatever arrange- 
ment there was, according to his case, was under a deed, and at the most the 
evidence which he relies ujx>n, the conduct of the family, could have no giHsater 
effect than to corroborate the secondary evidence of the contents of the deed, 
if secondary evidence were admissible. 

The only other aspect in which the conduct of the family could be held to 
be material would be with respect to the application of the Statute of Limita- 
tions, that conduct tending to show that there had been a partition beyond the 
statutable [728] period. But here again there is a finding of two Gourts that 
there was no division of, the family until May 1861, within the period of 
limitation. 
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opinion that the judg- 


Appeal d%a7mssed. 

Solicitors for the Appellant : Messrs. Oehme and Summerhays, 
Solicitor for the Bespondent : Mr. T. L, Wilson, 


MOTES. 

[See 6 0. W. N. 393.1 


[6 Gal. 72S] 

APPELLATE CIVIL. 


The 24th Jamiary, 1881. 

Present : 

Sir Eichard Garth, Kt., Chief Justice, Mr. Justice White, 
AND Mr. Justice Maclean. 


Rally Churn Sahoo and others Plaintiffs 

versus 

The Secretary of State for India in Council Defendant.*' 


Suit for Possession — Diluvion — Possession on re-fornmiion — Subsequent Diluvion — Posses- 
Sion — Limitation Act (IX of 1871), scJied, ii, arts, 243, 145. 

Per Garth, C. J. — Where a person can show that ho has been in possession of certain 
lands prior to such lands becoming diluviated, his possession must be considered as con- 
tinuing during the time of diluvion, until such time as he becomes dispossessed by some other 
person ; and in such a case, the onus lies upon the dispossessor to show that he has acquired 
a title under the law of limitation which has put an end to the rights of the original 
possessor. 

Kootrur Singh, v. Nund Loll Singh (8 Moore’s I. A., 199) and Radha Oobind Royv. 
finglU (7 C. L. R., 364) distinguished. 

Per WHITE, J. — The dispossession, or discontinuance of possession^ mentioned in 
art. 148,* sohed. ii of Act IX of 1871 is that which occurs where the property is taken actual 
possession of by another, and docs not apply to [728] the case where the property is submerged 
hy the act of God, and so made impossible of occupation and actual possession. 


♦Appeal from Appellate Decree, No. 717 of 1879. against the decree of J .M. ^is. Esq., 
Judge of Bhaugulpore, dated the 10th January 1879 affirming the d^ree of Hafizabdul 
Kimm, First ^bordinate Judge of that district, dated the 13th May 1878. 
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Vlf. B.e Cal. 787 

OwnetB of land, which has suffered from Successive diluviations ^ild re-formations, 
must, if they wish to preserve their rights, bring their suit within twelve years of the time 
when adverse possession is first taken of land re-forming on the original side, whether at the 
time of suit the land is capable of occupation or is lying under water in consequence of a 
second diluvion. 

The plaintiffs, on the 7th September 1877, sued to recover possession of 
certain milik lands, in Mouza Ghurghut, which they, alleged to .he part of their 
estate. They stated that the graater portion of these lands had become 
diluviated prior to 1847, at which time a survey had been made, and the lands 
in question had been entered in the thak and compass maps of Mouza 
Ghurghut Milik ; that before the next survey in 1865, accretion had 
commenced, but the lands again became diluviated in 1869 ; that the lands 
commenced to re-form in 1870-71, and had become culturable in 1874-75, at 
which time the defendant wrongfully took possession oftliein, notwithstanding 
the fact that the plaintiffs had, during the time of diluviation, paid Govern- 
ment revenue to the defendant. The defendant contended that the land did not 
belong to the plaintiffs’ estate, hut that it formed part of an adjoining estate called 
Binda Deara belonging to him , that, in consequence of certain disputes as to the 
boundary of the defendant’s estate, a survey had been held in 1865, and the 
lands determined to be a part of Binda Deara, and that from that date up to 
1869 the land had been held by him. That, in 1869, the land again became 
diluviated . that on its re-formation in 1875, he bad again taken possession of 
it ; and that even supposing the plaintiffs to be entitled to the land, their suit 
was now barred. 

The Subordinate Judge found that, according to the evidence of the defen- 
dant’s witnesses, which was supported by the survey proceedings of 1865, the 
land had, on the first accretion, been taken possession of by the defendant, and 
that he must be held to have been in possession of it during the time of 
diluvion, up to the time of the second accretion ; and that, therefore, the present 
suit, being brought more tlian twelve years after 1865, was barred. 

[727] The plaintiffs appealed to the Subordinate Judge, who held that the 
plaintiffs had not proved that they had been in possession of the land within 
twelve years prior to the institution of the suit, and that therefore the suit was 
barred. 

The plaintiffs appealed to the Higli Court. 

The .Judges of the High Court (White and Maclean, JJ.) differed in 
opinion ; the case was referred to tlie Chief Justice under s. 575 of the Civil 
Procedure Code, and re-argued before the three Judges. 


• [Art. 143 • 


Description* of suit j 

Period of limitation. | 

Time when period begins 
to run. 

For possession ot immov- 
able property, when the 
plaintiff, while m possession 
of the property has been 
dispossessed or has disconr 
tinned the possession. 

Twelve years 

The date of the dispossession or 
discontinuance . ] 
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Mr. C. Gregory (with him Baboo Bam Chum Mitter), for the appellants, 
that the suit was not barred, inasmuch as the cause of action did 
not arise in 1866, but arose at the time when the lands last appeared in 1875 ; 
that the survey proceedings of the Collector, in 1865, were not evidence against 
the plaintiffs, they being no party to such proceedings ; and that the fact of 
the Iwing in possessiou in 1865 was of no value, as the land had been 

washed away since that, and that during such diluvion there was nothing for 
the pln.mt.iff'n to sue for; that if the defendant took possession of the land in 
1865, it was as a trespasser ; and that the land being diluviated in 1869, his 
possession as trespasser ceased, and the plaintiffs must be held to have been in 
possession from that time. 

Baboo Unnoda Prasad Banerjte for the respondent contended that the 
possession of defendant did not cease during the diluvion, ho having been in 
possession previously thereto, and that the suit was barred under art. 145, '' 
Sched. ii. Act IX of 1871. 

The Judgments of the Court were delivered as follows : — 

Garth, C. J. — This suit is brought by the plaintiffs to recover from the 
defendant possession of about 140 bighas of milik land, forming part of their 
estate of Mouza Ghurghut, for which they have paid rent to Government for 
many years past. 

The plaintiffs say that this land was diluviated previously to 1865 ; that 
it then partially re-formed, and was diluviated again in 1869 ; that it reappear- 
ed in 1875, and was then wrongfully appropriated by the Government. 

[728] The answer to the claim is, that the land in question does not belong 
to the plaintiffs* mouza at all, but forms part of an adjoining estate, called 
Binda Deara, belonging to Government ; and that even if it does form part of 
the plaintiffs’ mouza, it was surveyed by the Collector in the early part of 
1865 as part of Binda Deara and was held by the Government as such until 
the year 1869, when it was again diluviated ; and that when it re-formed in 
1875, it was taken possession of by the Government, who have held it up to 
the present time. 

The defendant, therefore, says that, in either case, the suit must fail. If 
the land is not part of the plaintiffs’ mouza, the plaintiff’s of course have lio 
claim. If, on other hand, it is part of the plaintiffs' mouza, then the suit is 
barred by limitation. The Limitation Act which governs the case is Act IX 
of 1871, and whether art. ,143 or art. 145 applies, the defendant contends that 
the plaintiffs are equally barred. ^ 

Both the lower Courts have decided against the plaintiffs upon the plea of 
limitation. There has been no express decision, whetlier the land formed part 
of the plaintiffs’ mouza or not; but it would seem that in a survey map made 
in 1847, a portion of it, if not the whole, was demarcated as forming part of 


• [Art. 146 


Description of suit. 

Period of limitation. 

Time when pcriod^begins to run. 

For possession of immove- 
able property or any interest 
therein not hereby otherwise 
specially provided for. 

Twelve years* ... j 

When the possesssion of the de- 
fendant, or of some person through 
whom he claiiQs, became adverse to 
the plaintiff.] 
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that mouza, and thare certainly seems reason for sux)iK)smg that, so far as the 
original title is concerned, the plaintiffs have a good case ; but, as it is found 
that they have not been in possession for upwards of twelve years before suit, 
both Courts have held that their suit is barred. 

On second appeal to this Court, as the learned Judges of the Division 
Bench differed in opinion, the case was referred to myself as a third Judge, 
and we have heard the whole matter argued again on both sides. 

The plaintiffs contend, on the one hand, that even if it is shown that the 
Government took possession of the land in question previously to 1865, 
they did so as trespassers ; and that as the land was diluviated again in 1869, 
their possession as trespassers then ceased,i^d the true owners of the property 
must be considered as having been in possession from that time till the Govern- 
ment again took possession in 1875. They contend that, strictly speaking, 
no one can be considered as in [7293 actual possession of land covered by wateri 
and that no suit could have been brought by the plaintiffs against the Govern- 
ment from 1869 to 1875 ; but that if any one is to be considered in point of law 
as constructively in possession whilst the land was diluviated* it is the true 
owner, and not a party who preyiously to the diluvion was a mere trespasser 
upon the property. 

They say, moreover, that, apart from the question under the Limitation 
Act, the proceedings of the Collector in 1875 were improperly received in 
evidence in both Courts against the plaintiffs, as proving that previous to 1865 
the Government had taken possession of the property, these proceedings not 
being evidence against the plaintiffs, who were not paries to them. 

On the other hand, the defendant says that as the Government was 
found to have held undisturbed possession from 1865 to 1875 under a claim of 
right, their possession did not cease at the time when the land was diluviated 
in 1869, but must be presumed to have continued until it re-formed in 1875 ; 
that, during all that time, the plaintiffs might, if they pleased, have brought a 
suit against the Government to recover possession; and that, consequently, the 
possession of the Government has been continuous from the beginning of 1865 
to the present time. They contend, moreover, that, having regard to the strict 
language of arts. 143 and 145 of the Limitation Act, the suit is barred, and 
as regards the evidence upon which the lower Courts founded their decision, 
they say that there was oral evidence, besides that of the Collector’s proceedings, 
to show that the Government took possession more than twelve years before 
suit. 

Now it seems to me very clear that if the plaintiffs in a case of this kind 
could show that the land in question was in fact a part of their mouza, of 
which they had been in x)osses8ion before it was diluviated, their x)osse8sion 
must be considered in law as continuing during the time of the diluvion, and, 
indeed, until they were dispossessed by some other party. It is not because 
land becomes covered with water, and it therefore becomes difScult or impossi- 
ble for the pwner [780] to turn it to any useful purpose, that it therefore 
ceases to be in the owner’s possession. 

It seems to me that the possession pf the owner in such a case must be 
deemed to continue during the diluvion, and in fact until be his proved to 
have been disposs^ed by some other person ; and I think that this view of 
the law is quite in aooordance with Lopez's case (13 Moore’s I. A., 467), and^ 
with the decision of the Privy Cotinoil in Badha Prosad Singh v. Bam Ooomm 
Sing (1. K B., 8 Os!-, '800). We cmrtainly acted upon that principle in tl^ 
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Court in deciding the important case of Mohunt Chutterhhooj Bharto v. The 
Secretary of State for India (Eeg. Ap. No. 184 of 1877), which, I believe, is not 
reported, but against which, so far as I am aware, no appeal has been preferred. 

The plaintiffs in that case were shown to have been in possession of an 
estate in the year 1846, which soon afterwards became diluviated, and upon 
its reappearance many years afterwards, it was taken possession of by the 
Government, and resettled with other persons. We held, that, under such 
circumstances, the plaintiffs’ possession must be considered as continuing 
during the period of diluvion and until possession was shown to have been 
taken of the land by the Government. 

It is contended by the defendant that this principle is opposed to the law 
,a8 laid down by the Privy Council in the case of Moharajah Koowur Singh v. 
Nu 7 td Loll Singh (8 Moore’s I. A., 199), and with other cases decided by this 
Court in accordant© ‘with w^hat was supposed to be their Lordships’ view, 
see Syud Ameer Ah v. Maharani Indurjeet Kooer (15 W. R., 43), Niljaree v. 
Mujeehoollah (19 W. R., 209), Coomar Eunjit Singh v. Schoene Kilhuin (4 C. L. 
R., 390), and Mahomed Ibrahim v. M. B. Mornson (I. L. R. 5 Cal. 36). Some, 
of these cases appear to have turned rather upon the question, on wdiom the 
onus of proof lies in a suit for dispossession, than upon the question, whether 
the possession of an owner of diluviated land is presumed by law to continue 
during the period of the dilu-[73l3vion. But the two questions are often almost 
inseparable in cases of this kind , and it certainly seems rather difficult at first 
sight to reconcile the case of Moharajah Koowur Singh v. Nimd Loll Singh 
(8 Moore’s I. A., 199) with the late decision in Badha Gohind Boy v. Inglts 
(7 C. L. R., 364) which, as it seems to me, lays dowm the true rule upon the 
subject very clearly. 

In the case of Moharajah Koowur Singh (8 Moore’s I. A., 199), the plain- 
tiff brought his suit to recover a largo tract of land, which as he contended, had 
been adjudged to be part of his estate of Gopaulpore by certain decrees made in 
suits between his owm and the defendants’ ancestors, in the year 1816. The 
defendants, on the other hand, contended, that by those very decrees the land 
in question had been adjudged to be part of their estate of Rampore. There 
was considerable difficulty m ascertaining which of tlie parties was right in this 
contention, but it was admitted that, as regards possession, the defendants had 
been possessed of the disputed land for at least eleven years before suit, and 
the plaintiff had not proved to the satisfaction of the Court that he was in 
possession within twelve yeai'S before suit. The law of limitation in force, when 
the suit was brought, was the Beng, Reg. Ill of 1793, s. 16. 

Upon this state of facts their Lordships say : — 

“ Again, their Lordships concur with tlie majority of the Sadr Court in 
thinking that the issue of possession is the first to be considered in this case, 
and that it is wholly independent of tlie boundary question. The appellant 
is seeking to disturb the possession, admitted to have existed for about eleven 
years, of the defendants, who insist on a possession of much longer duration 
as a statutory bar to the suit. It clearly lies on him to remove^ that bar by 
satisfactory proof that the cause of action accrued to him (for that is the way in 
which the Regulation puts it) on dispossession within twelve years next before 
the commencement of the suit ; and therefore, that he or some person through 
whom he claims, was in possession during that period. No proof of anterior 
title, such as would be involved in the decision of the boundary question in his 
favour, can relieve him from this burden, or shift it upon hils [ 732 ] adversaries 
t)y compelling them to prove the time and manner of dispossession.” 
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This would seem to show that, according to the law then in force, a plaintiff 
bringing a suit upon a dispossession by the defendant, although he may have 
proved a clear title, is also bound to kkoto that he has had actiuil possession of 
the property totthin twelve years before suit. Otherwise he must fail. On the 
other hand, the case of Badha Oobind Boy v. Inglis (7 C. L. B., 364) was as 
follows : — 

The plaintiff sued to recover possession of certain land, which, as he alleged, 
formed part of his estate, but which was originally covered by water, and formed 
a large bheel or lake. He alleged that of late years the water had receded from 
this land, so that it had become dry and culturable ; that it had then been taken 
possession of by the defendant ; and that, in certain proceedings vrhich had 
been taken under s. 530 of the Criminal Procedure Code, the Magistrate had 
decided the question of possession in favour of the defendant. 

The plaintiff then brought his suit to recover posssesion from the defen- 
dant, and the first question raised was one of title. This was decided in 
favour of the plaintiff ; and the Privy Council further found upon the evidence, 
that one Bebi Luchmi, who was the plaintiff's predecessor in title, was many 
years ago the possessor, under the Government of the taluk, of which the 
land in question formed a part. 

The defendant was thus driven to rely upon his possession, which had, 
undoubtedly, been found by the Magistrate in his favour ; and considering the 
nature of the case, and the difficulty in ascertaining when the bed of the bheel 
had become dry, and had first been taken possession of by the defendant, the 
question upon whom the onus of proving the dispossession lay became a very 
material one. 

Upon this point their Lordships say : — “ The question remains, whether 
the disputed land, which must now be taken all to be within the yellow line, 
had or had not been occupied by the defendant for twelve years before the suit 
was instituted, so as to give him a title against the plaintiff by the operation 
[788] of the Statute of Limitation. On this question, undoubtedly, the issue is, 
on the defendant. The plaintiff has proved his title ; the defendant must prove 
that the plaintiff has lost it by reason of his (the defendant's) adverse posses- 
sion. The High Court came to the conclusion that the defendant had not 
satisfied the burden of proof thrown upon him, and their Lordships are not 
prepared to reverse that judgment.” 

Now here, as in the case of Moharajah Koowar Singh (8 Moore’s I. A., 
199), the suit was brought as upon a dispossession by the defendant. The 
Limitation Act which governed the case was Act IX of 1871 ; and I am not 
aware that there had been, since the year 1846, any change in the law as to 
the party upon whom the onus of proof lies in such a case, or as to the nature 
of the proof which a plaintiff bringing such a suit is bound to bring forward. 

The distinction, as I conceive, between the two cases is this : In the case 
of Moharajah Koowar Singh (8 Moore’s I. A., 199) the plaintiff had not proved any 
possession at all of the land in dispute at any time before suit. He had only 
attempted to prove a title to it under the decree of 1816. And their Lordships 
say that, even if he had proved such a title, there was no proof of his possession, 
either actual or constructive, within twelve years before suit. Whereas in the 
case of Badha GoMnd Boy (C. L. 364} the plaintiff not only proved his title, 
but a possession in faid^ ancestor, which was equivalent to a possession in 
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himself ; and that possession was presumed by their Lordships to have continued 
until the dispossession by the defendant ; so that the onus was thrown upon 
the defendant to prove when his dispossedision first occurred. 

I am aware that this view of the law is opposed to several decisions in 
this Court ; but I think that those cases have proceeded upon a misapprehension 
of the true meaning of the Privy Council. I consider myself bound to follow 
this last decision of their Lordships, which I trust will set the question at rest ; 
and it certainly seems to me that any other view must needs be productive of 
the greatest injustice. 

Take for example the case of an area of jungle land, which [784] a 
man buys and takes possession of by going upon the land, laying down 
boundary marks, or the like. He does nothing more upon it for twenty years ; 
and at the end of that time he finds a wrong-doer cultivating a portion of it, and 
he brings a suit agamst him to recover possession. Under these circumstances, 
unless the possession, which the true owner had twenty years before, is presumed 
to continue till the contrary is shown, the plaintiff^s suit must fail. He may 
be quite unable to prove at what particular time the defendant first took 
wrongful possession ; that must be a matter within the defendant's own know- 
ledge. All the plaintiff would probably know, and all be could reasonably be 
expected to prove in such a case, is, that whereas he was possessed of the land and 
had a good title to it twenty years ago, he now finds the defendant wrongfully 
in possession. It is obviously unjust to oblige the plaintiff to prove, under 
such circumstances when tiie defendant’s dispossession first occurred. Every 
successive moment that the defendant holds w^rongful possession of that land 
is a dispossession of the plaintiff. And it is surely enough for the plaintiff’ to prove 
pnimfaice his title and possession, and tlmt the defendant has been in wrong- 
ful possession within twelve years before suit, leaving the defendant, if he can, 
to prove a statutory title by a twelve years' adverse possession. And the same 
with diluviated land : a man may prove title to and possession of land twenty- 
five years ago. The land is then diluviated for several years. It then reappears, 
and is taken ix)ssession of by a WTong-doer, Tiie true ov ner finds the wrong-doer 
in possession and brings his suit. According to the rule laid down by the Privy 
Council, the onus lies upon the defendant to show that he has a twelve 
years’ title by the law' of limitation which has put an end to the plaintiff's 
rights. 

And the same principle must surely apply in every case There cannot be 
one principle applicable to the case of jungle land, or diluviated land, and 
another principle applicable to the case of other land. The Limitation Act and 
the Civil Procedure code made no distinction between different kinds of land. 
The presumption must, in one case, be the same as in another. Dispossession 
must mean the same thing in one case as in [788] another, and the reason of 
the law applies equally in the case of cultivated land, as in the case of jungle 
land, or land covered by water. 

A man may have been in possession of cultivated land fifteen years ago, 
but by reason of his absence from home, or from droughts or soipie other cause 
he may have ceased to occupy it, and left the place, for years. On his return 
he finds a Virrong-doer in possession, and brings a suit to eject him. It seems to 
me that it would be» under such circumstances, a monstrous injustice to say 
that the burthen of proving exactly when the defendant took possession should 
be thrown upon the plaintiff. 

In my opinion, therefore, if the plaintiff's in this case could have proved 
that the land in question formed part of their mouza, and that they were in 
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possession of it before it was diluviated, the diluvion, although it lasted for 
more than twelve years, would not have affected their rights, if the disposses- 
sion by the defendant took place within twelve years before suit. 

The plaintiff’s difficulty here is, that their dispossession by the Government 
is found by the lower Courts to have taken place in 1865 or earlier, at any rate 
more than twelve years before suit ; and if that finding is correct, unless they 
can show that they have since resumed possession, either actually or con- 
structively, it seems to me that their claim is barred. 

But their contention is, that if the Government were in fact wrong-doers 
whilst they remained in possession from 1865 till 1869, no presumption 
ought to be made in favor of their possession continuing after the land became 
diluviated, as if they had been the rightful owners. But it seems to me very 
difficult to act upon that principle. If the Government had merely committed 
a casual act of trespass, that would not have had the effect of permanently 
disturbing or discontinuing the plaintiffs* possession. But if what they did 
amounted to putting the plaintiffs, the true owners, out of possession, and they 
kept possession themselves under a claim of right for so long a period as four 
or five years, I see no reason why the fact of tlie land becoming diluviated 
should be considered as putting an end to their possession. If this were the 
law, it would have a most [736J important effect upon many titles in Bengal, 
which are founded upon adverse possession, because we all know that large 
tracts of land are always, more or less, covered with water during the rainy 
season ; and if the fact of their becoming thus covered with water had the effect 
of putting an end to the possession of any person other than the true owner, 
and of restoring the true owner to possession during the time that the submer- 
sion continued, it would cause a very material change in the law of limitation. 

I think, thox'efoie, that if the Government were in possession under a 
bo 7 ia fide claim of right at the time when the land became diluviated in 1869, 
their possession must be considered as continuing up to the time when they 
resumed actual possession, and therefore virtually up to the commencement of 
this suit. 

It follows that, if the Government did actually take wrongful possession 
of the land in question more than twelve years before suit, the plaintiff’s are 
barred, whether the case comes under art. 143 or art 145 of the Limitation 
Act. If it comes under art. 143, the plaintiff’s ivere diapossehsed more than twelve 
years before suit ; if it comes under art. 145, the possession of the Government 
hecame adverse more than twelve years before suit. 

There are some points, however, in this case which in my opinion the 
lower Courts, and especially the lower Appellate Court, do not appear to have 
tried satisfactorily ; and as the plaintiffs desire to have those points considered 
and decided, I think they arc entitled to a remand for that purpose. 

It should be distinctly ascertained by the lower Appellate Court, in the 
first place, whether the land in dispute, or any and what portion of it, formed 
part of the plaintiff’s mouza ; and, in the next place, wdiether the Government 
took possession of that land, or any and w^hat part of it, so long ago as twelve 
years before suit. 

The plaintiffs are clearly entitled to any part of the property in question 
which belonged to their mouza, and which cannot be distinctly proved by 
the defendant by legal evidence to have been taken possession of by the 
Government at least twelve years before suit. 
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[ 737 ] For the purpose of asoerfaining these facts, the. proceedings before 
the Oollector are clearly not admissible as against the plaintiffs* The plaintiffs 
were no parties to them, and those proceedings were improperly admitted as 
evidence in the Court below. The lower Appellate Court will be at liberty to 
receive any fresh evidence that may be adduced by either party on the above 
points. 

If the plaintiff’s establish their right to recover the land in question, or any 
part of it, they will be entitled to costs from the def0hdant, proportionate to 
the quantity of land recovered, in all the Courts, including the High Court. 

If the plaintiff’s can prove that the land in question, or any substantial 
part of it, formed part of their mouza, and they are defeated upon the plea of 
limitation only, each party will pay his own costs in this Court and in the 
lower Appellate Court ; because in that case it will bo clear that, the Govern- 
ment have been wrongfully appropriating land, wliich belongs, properly 
speaking, to the plaintiffs, cmdfor which the plaintiffs have been paying revenue 
to them up to the present time. This w^ould undoubtedly be a great injustice 
to the plaintiff's, and the attention of the proper authorities might, with 
good reason, be invited to the subject. 

On the other hand, if the land in question never formed any part of the 
plaintiff's’ mouza, it is only right that the plaintiff's should pay tlie defendant's 
cosjts in all the Courts* 

White, J. — This is an appeal against a decree of the District Judge of 
Bhaugulpore, confirming a decree of the Munsif, wliich has dismissed the suit 
of the Sippellants. 

The object of the appellants’ suit is to recover possession of certain chur 
land, on the ground that it had reformed on the site of a portion of milik land 
within their Mouza Ghurghut and lying to the north of the mal land of the 
same village The quantity of land is stated in the plaint to be 1396. 14r. 

and 6d., but on measurement the Amin of the first Court has found it to bo 
1406. 36*. 6(1. The appellants allege, and it does not appear to be disputed, 
that since the diluviation they have continued to pay revenue to Government 
for the whole of their milkeit land in Ghurghut. 

[738] The Officiating Collector of Monghyr, on behalf of the Secretary of 
State for India, who is the respondent and the defendent below, alleges that 
the lands in suit does not form part of the milik lands of the plaintiffs’ Mouza 
Ghurghut, but is parcel of Mouza Binda Deara, which belongs* to Government. 
He further pleads that the plaintiffs are barred by tlie law of limitation. Both 
the lower Courts have held this suit to bo haired . 

The specific land which is sought to be recovered admittedly did not appear 
as dry land until 1875 , and as this suit was brouglit on the 6th of September 
1877, no question, under ordinary circumstances, could be raised founded on the 
law of limitation. But it is also admitted that, upon the site of the land in 
suit, land of nearly the same extent had previously appeared and been washed 
away. In other words, the site of the disputed land has been the subject of a 
double diluviation and a double re-formation of chur land \^ithin a com- 
paratively recent period. It is out of this somewhat unusual circumstance, 
coupled with the fact the Government on both occasions of the re-formation 
took possession of the re-formed land, that the plea of limitation has been raised, 
and by the lower Courts sustained. The dates of the first diluviation and 
re-formation and of the possession taken by Government of the land that first 
re-formed are not given by the lower Appellate Court, but it seems that the 
site was diluviated for the first time shortly before 1847 ; that it continued for 
aome years under water ; that a year, or a few years, before 1865, land re- 
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formed upon the site which Government then, or shortly before, took possession 
of, and which was nearly equal in extent to the land in suit ; that Government 
kept possession of the re-formed land until 1869, when the site was again 
diluviated. In 1875, land was again formed upon the site and tkken possession 
of by Government, in whose ])osse 3 sion it still is. 

The District Judge has held that it was for the plaintiffs to show that 
they had been in possession within twelve years before the suit, and that as 
they could not do this, their suit must fail. 

The Judge has applied s. 141* of the Indian Limitation Act of 1871 (the 
Limitation Act which was in force when this suit was brought). But I think 
that the plaintiffs* suit does not fall [ 739 ] within that article or any of the 
other descriptions of suit specially provided for by Part VIII of the first division 
of the 2nd schedule of the Act, but it is governed by art. 146, which prescribes 
twelve years from the time when the possession of the defendant became adverse 
to the plaintiffs. 

I think that the dispossession, or discontinuance of possession, mentioned 
in B. 1401 is that which occurs where the property is taken actual possession of, 
or is capable of being taken such possession of, by another, and does not apply 
to the case where the property is submerged by the act of God, and so made 
impossible of occupation or actual possession. 

Taking into account the admitted fact that land re-formed twice on the 
same site, and that on both occasions Government took possession of the land 
which so re-formed, the question is, when did the possession of Government 
become adverse to the plaintiffs ? 

When this case was first argued, I was of opinion that, as regards the 
land in suit, the period of limitation began to run against the plain- 
tiffs when Government took possession of the land which re-formed in 
1875. It aijpeared to me that as the possession which Government took 
of the land which re-formed on the site previously to 1865 was the 
possession of a wrong-doer, Government could not avail itself of the doctrine ot 
constructive possession in order to connect its possession of the first re-form - 
ation in 1865 with its possession of the second re-formation in 1876; and that 
its possession of the first ro-forra ation was in fact swept away or put an end 
to by the second diluviatioii. I was struck with the apparent hardship which 
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was involved in a construction of the law of limitation which should permit a 
wrong-doer, who might have held possession of a newly formed chur for only a 
year before it was again washed away, to oust the true owner in the event of 
land subsequently re-forming a second time, although an interval of twenty or 
more years might elapse before the second re-formation took place. It seemed 
to me contrary to justice that a wrong-doer’s possession should thus ripen, as it 
was, under the water into a title, although his actual and possible occupation 
of the land in question only continued for a year. 

C7io3 But after hearing the case reargued, and leaving had the advantage 
of reading the judgment which his Lordship the Chief Justice has delivered, 
I have come to the conclusion that my first opinion was wrong, and that as the 
law of limitation is at present framed by the Legislature, and as that law has 
been construed by this Court, Government is, in the case before us, entitled to 
date its adverse poss^'Sion of the land in suit from theperiod when it first took 
possession of the land which first re-formed upon the present site. 

Assuming, as I do, for the purpose of the argument on the question of limitation 
that the land in suit on both occasions re-formed on the site of the plaintiffs’ 
diluviated milkeit lands, the land, although under water, continued, after the 
first diluviation, in the constructive possession of the plaintiffs, until Govern- 
ment took possession of the lands whicli first re-formed on the site. That act 
of -Government was admittedly an adverse act as against the plaintiffs, and 
put an end to their constructive possession. Until this suit was brought 
the plaintiffs did not act with a view to resume possession, and the 
adverse possession of Government, which commenced when it occupied the lands 
first re-formed, must be considered as continuing until this suit was brought, 
although for six years of the time its actual occupation ceased by reason of the 
second diluviation. It appears to me unnecessary to determine whether 
Government as a wrong-doer, when it first took possession, could be said to 
have constructive possession during the period of the second submersion. It 
is enough to say that the time began to run against the plaintiffs when Govern- 
ment first took adverse possession, and that, as the plaintiff's have not resumed 
or recovered possession before suit, it continued to run according to the ordi- 
nary law of computing the period of limitation, and this irrespective of whether 
the land was or was not capable of occupation by reason of its submersion. 

The result of our decision will be that, in similar cases to the present, 
owners of land, which has suffered from successive diluviations and re-form- 
ations, must, if they wish to preserve their rights, bring their suit within twelve 
years of the time when adverse possession is first taken of land re-forming on the 
[7M] original site, whether at the time of suit the land is capable of occupa- 
tion or lying under water in consequence of a second diluviation. I have pot 
in my experience known of a suit of this character being brought where the land 
in dispute at the time of suit liad disappeared and formed part of the bed of a 
river ; and I can foresee many difficulties in the way of such a suit, chiefly 
arising from the difficulty of identifying lands which are at the bottom of a 
river. But there is no doubt that such a suit would lie, and so Jong as land 
vrhich is exposed to successive diluviations and re-formations is subject to the 
ordinary law of limitation, it will be a matter of prudence to bring such a suit. 

I agree that the case should be remanded to the lower Appellate Court to 
try the questions mentioned in the judgment of the Chief Justice. 

Maclean, J. — In this suit the plaintiffs claimed 139b. 14c. 6d. of land, 
which they alleged to be part of their estate Milik Ohurghut. They stated 

that the greater portion of the estate had diluviated before the ** former 
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befoisd 1847. Befoi^ the next survey of 1865 accretion hatd 
eommenced^ bat this was washed away in 1273 F. (1866-66). The present 
land commenced to re-form in 1278 F. (1870-71), and became culturable in 
1282 F. (1874-76). This suit has, therefore, been brought against the Govern- 
ment for possession of the land. The cause of action being laid in the last 
mentioned year. 


The Government denies that the land is a portion of the plaintiffs’ 
Milkeit Ghurghut as laid down in the survey of 1847. The case put foi'ward 
by Government is, that the Ganges, which in 1847 flowed south of Milik 
Ghurghut, changed its course in 1861 and intersected the Government estate 
of Binda Deara, and the old channel or bed, and the hind in suit, came into 
the possession of Government as part of Binda Deara, and was surveyed as 
part of it in 1865. It is admitted that tlie land again disappeared in 1869, 
and reappeared in 1876, but it is urged that the land now sued for is identical 
in site with the land which was held by Government from 1 861 to 1869. 


The first Court found that 1285. 14c. 19^7. out of the land is identical in 
site with the land surveyed in 1865 as part of the Government estate of Binda 
Deara, and found to be in the po8,-t742js€ssion of the tenants of Government, 
It also found that the remainder is part of Binda Deara, and is not part of 
plaintiffs’ estate of Milkeit Ghurghut. The possession held by Government in 
1865 is found to have been adverse to the plaintiffs, and their suit declared to 
be barred by the first Court and also by the lower Appellate Court. 

In this Court it is contended tliat, taking it as found that the land is 
identical in site with the land in the possession of Government in 1865, the 
plaintiffs are entitled to prove that it is part of their estate and re-formed upon 
its old site, and that their cause of action can only be said to have commenced 
when the last re-fonnation commenced. 


This contention is entirely unsound, if it is established that the land held 
by the Government down to 1865-66 is identical in site with the present Jarid. 
If that land was re-formed on the site of the plaintiffs’ estate as it existed in 
1847 or earlier, the plaintiffs were undoubtedly the owners of it, and entitled to 
take possession when it ^^eappeared in 1861 or 1862. This was laid down as 
far back as 1848, in the case of Mussainat Imam handi v. IJarqovind Ghose (4 
Moore’s I. A., 403), and again in Roma Nauth Thakoor v. Cliundar Naram 
Chowdhry (Marshall 136 in 1862). Lopez v. Mtuldnn Mohiin Thakoor (13 
Moore’s I. A., 467), decided in 1870, aflirmed the law laid down in these 
cases. 

The plaintiffs, therefore, weie entitled to take stops to assert their title 
and to rectify the survey map of 1865, but failed to do so. This neglect is 
not explained in any way, and we find that the proprietor of Mouza Ghurghut, 
within which the plaintiffs’ milik lands lie, was more alive to his interests, and 
actually opposed the survey, alleging that the land was part of JVIouza 
Ghurghut. He was defeated in the Bevenue Courts, and took no further steps 
to establish his title. 

The plaintiffs now seek, by a suit instituted in 1877, to disturb a possession 
which commenced in 1862, and continued even after the subsequent submersion 
in 1866. This, in my opinion, they cannot do. It was contended that the 
possession which commenced about 1862 did not continue after 1866, and that 
no [ 718 ] suit could have been brought during the submergence, which lasted 
from 1866 to 1876. But if the action of the Government in annexing the land 
to their estate of BindcLjDeara, by taking possession and survey, was an invasion 



of tbe ] ;i>f/if > ,feifftt * title, it did oot. eewe'td be so when the land was sabtiaecfed. 
On the eontrary, the l«».Tid and the wat«r above the land oonMnned to bdong to 
the aatSkte to which it had be«i annexed, nntil this state of things was put an 
jmA to by resort to law ; and it is the failure of the plaintiffs to put an end to 
it, either during the possession, or after it had been submerged again, that is 
fatal to present ease. I do not agree with the argument that a suit would 
not lie for lanil submerged in a river. On the contrary, julkar, tnlkar, and 
other rights, not to mention the right to subsequent alluvial re-formation on old 
sites, are all which might be asserted in a suit : The Oovemment v. 

Baboo Badhay Singh (20 W. B., 117). _ For these reasons I would affirm the 
decision of the lower Courts on the question of limitation. 


I muterstand the plaintiffs now wish for a finding by the lower Appellate 
Court whether the land in suit is identical with the land held by the 
Government down to 1866. This was not pressed when the case was before 
the Division Bench ; but the plaintiffs are, strictly speaking, entitled to the 
finding they ask for. If the lower Appellate Court affirms the finding of the 
first Court that 1286. 14c. 19itf. arh identical with the land held by Government 
down to 1866, and that the remainder 116. 14c. 19j<f. are part of the estate of 
Binda Deara, the plaintiffs ’ suit will be dismissed. I concur in the order 
proposed by the learned Chief Justice. 

Case remanded. 


NOTES. 

This case has been overruled in (1902) 29 Cal. 516 P. 0.^29 I. A. 104, 

See also (1902) 26 Mad. 410 ; (1883) 9 Cal 744 ; (1880) 9 Mad. 175 ; (1909) 10 I. C. 742 
where the principle finally laid down by the Privy Council case was applied. 


3 OAXi.— 37 


689 



I. Ii. K. 6 Oia. 7« 


MAHOMED HAMIDUIiLA KHAN v. 


C7«3 The 2nd February, 1881. 

Present : 

Mb. Justice Morris and Mr. Justice Tottenham. 


Mahomed Hamidulla Khan Plaintiff 

verms 

Lotful Huq and others Defendants." 


Mahomedan Law— Waqf — Consr^iction of Deed of Endowment — Settlement on person and his 
descendants to three oeneratiojis, and afterioards to charity — Appropriations 
of property by settlement. 

A Mahomedan settled a portion of his immoveable property as follows : — “ I have made 
waqf of the remaining four annas in favour of my daughter B and her descendants, as also 
her descendants’ descendants’ descendants, how low soever, and when they no longer exist r 
then m favour of the poor and needy.” Held, this settlement did not create a valid waqf. 

To consitute a valid waqf, there must be a dedication of the property solely to the 
worship of God or to religious or charitable purposes. 

Semble — Appropriations in the nature of a settlement of property on a man and his 
descendants can only be treated as legitimate appropriations under the designation of waqf, 
where the term sadukah is used. 

Even supposing they could be so treated, it would be necessary, m order to validate a 
waqf by making a settlement of property on himself or his descendants, for a man to reduce 
himself to a state of absolute poverty. 

The plaintiff was the great grandson, on the mother 's side, of one Moulvie 
Golam Sharufif, who was possessed, among other properties not now in dis- 
pute, of an eight-anna share of an estate called Kantabari. By a registered 
waqfnama dated 1st Bhadro 1248 (15th August 1841), Golam Sharuff made the 
following settlement of his share of Kantabari, together with some of the other 
properties : — “ I have assigned eight annas of the abovementioned endowed 
properties for the mosque built by me, and the expenses thereof. Out of 
the remaining eight annas I have made waqf of four annas in favour of Mus- 
samut Jamila Khatun, alias Dhun Bibi, daughter of my daughter, and her des- 
cendants, as also her descendants’ descendants’ descendants, so long as they 
may continue to have offspring ; and when they no longer exist, then 
in favour of the poor and needy. I have made waqf of the remaining four 
[748] annas in favour of my daughter Bibi Budrunnessa and her descendants, 
as also her descendants’ descendants’ descendants how low soever ; and when 
they no longer exist, then in favour of the poor and needy After pay- 

ment of tlie Government revenue and the collection charges, &c., and after 
deduction of the mutwalli’s towliat right from the proceeds of all the above- 
mentioned endowed properties, the surplus, whatever it may be, shall be 
divided as follows : — t. e., four annas thereof shall be given to Jamila Khatun, 
alias Dhun Bibi, and four annas thereof to Budrunnessa Bibi, inasmuch as 
four annas share has been endowed in favour of each of the said ladies, &c.” 
Golam Sharuff appointed his wife, Nosima Bibi, as the first mutwalli ; on her 
death, the mutwallis were to be Dhun Bibi and Budrunnessa Bibi, the first 
defendant, “ both of whom will get the towliat right in two equal shares. One 

* Appeal from Original Decree, No. 15S of 1879, against the decree of Baboo Bhubnu 
Ohunder Mukerjee, Subordixiate Judge of Dinagepore, dated the 23rd January 1879. 
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of the male descendants of each of these two Mussamuts, so long as such des- 
cendants may continue to have offspring, shall be appointed as mutwalli of the 
endowed properties, and each of the two mutwallis so appointed shall get the 
towliat right in two equal shares.” 

Oolam Sharuff died in 1849. After the death of his wife Nosima, and his 
grand daughter Dhun Bibi, Budrunnessa and tbe plaintiff had possession of the 
property as mutwallis, and administered it for some time under the waqfnama. 

Subsequently, Budrunnessa, acting, as the plaintiff alleged, in collusion 
with her husband, the second defendant, executed a solebnama and mortgage of 
the entire eight annas shares of the estate Kantabari in favour of Boy Lutchmi- 
put Singh, and in execution of a decree against Budrunnessa, obtained on the 
Bolehnama and mortgage, that property was put up for sale on 2nd April 1877, 
and purchased by the Other defendants. 

The present suit was brought to set aside that sale and recover posses- 
sion of the property, on the ground, that being waqf or endowed property, it 
could not be alienated. 

The only defence raised, which is material to this report, was, that the 
property belonged to Budrunnessa in her own absolute right, and was not 
endowed property. 

The Subordinate Judge was of opinion that a waqf was [7463 created 
by the document only so far as a moiety of the disputed property was concern- 
ed. As to the share left to Dhun Bibi and her descendants, Ac., and 
Budrunnessa and her descendants, &c., he was of opinion, referring to Baillie*s 
Digest of Mahomedan Law, p. 571, that no waqf was created, but that those 
shares vested absolutely m the mutwallis. 

The Subordinate Judge held, that the execution-sale was good as regarded 
the share which vested absolutely in Budrunnessa, amounting to two out 
of the eight annas, and therefore the suit was dismissed as to that share. As 
to the other shares the suit was decreed, four out of the eight annas to be held 
by the plaintiff and Budrunnessa as mutwallis, and the remaining two annas 
by the plaintiff alone as al^solute proprietor. 

The plaintiff appealed from this decision only as regards the share of the 
property decreed to belong to Budrunnessa absolutely. As to this he contend- 
ed that it did not vest absolutely in Budrunnessa , that it was waqf property 
and inalienable ; and that the sale of the property was therefore invalid, or at 
most could only stand good for the lifetime of Budrunnessa. 

Baboo Obhoy Chum Bose and Baboo Doorga Mohun Doss for the Appellant. 

Baboo Sreenath Dess, Baboo Tanicknath Palit, Baboo Mohtney Mohun Boy, 
and Baboo Gunidas Banerjee for the Bespondents. 

The Judgment of the Court (MoRBis, and Tottenham, JJ.) was 
delivered by 

Morris, J. — There is no question that Moulvi Golam Sharuff executed 
the document styled a ” waqfnama, ” which bears date 1st Bhadro f248. The 
only question raised in this appeal is, whether the four annas, or rather the 
fourth share of the property which he appropriated under that deed to bis 
daughter Budrunnessa, is, under Mahomedan law, a valid waqf,” or, in other 
words, that it is inalienable and incapable of being attached and sold in execu- 
tion of a decree against Budrunnessa. 

C7i7] The Subordinate Judge, relying upon a passage which is to be found 
in page 571 of Baillie’s Digest of Mahomedan Law, is of opinion, that the 
defendant No. 1, Budrunnessa, became absolutely vested in the two annas 
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sbare out of the eight axmae share of Eantabari^ and so it became heritable 
and alienable/’ The passage in question is in these terms ; — ** If one should 
say, this my land is a sadukah settled on my child, and child of my child, the 
child of his loins, and the child, of his child in existence on the day of the 
settlement, and those who are bom afterwards are included, and the two 
generations participate in the produce, but none below them are included, nor 
the children' of daughters, according to the Zahir Bewayut; and the piUma is in 
accordance with it. And if he should say, * upon my child, and child of my 
child, and child of the child of my child, meaning three generations, the produce 
is to be expended upon his children for ever, so long as there are any descendants, 
and is not to be applied to the poor,” &c. 

The lower Court is of opinion that if a person makes a settlement of 
his land in favour of his descendants to the third generation, the poor are 
absolutely excluded from all benefit in the appropriation, and that consequently 
the property becomes absolutely vested in the descendants of the appropriator. 
But it seems to us that what was meant in this passage is, that only so long as 
the descendants survive shall the poor be excluded from the benefit of the 
appropriation. It becomes necessary, therefore, to consider whether, under 
Mahomedan law, the settlement which has been made by Moulvie Golam Sharuff 
is of the nature of a valid waqf. The terms of the deed which bear upon this 
part of the case are as follows : {reads portion of waqfnama set out, ante, pp. 
744-5). 

There has been much argument before us as to the real signification of the 
term ** waqf'* There is no doubt that there is a conflict of authority between 
Baillie and the other writers on Mahomedan law, Macnaghten and Hamilton, 
on this subject. But looking to the principal authority, the ** Hidaya” as read 
by Abu Hanifa, who was undoubtedly a Sunori, to which sect the family of 
Golam Sharuff belong, and looking to the doctrines of his disciples, it seems to 
us that the balance 1748] of authority is strongly in favour of the view 
e>s stated by the Bombay Court in the case of Abdul Oanne Kasam v. 
Hussen Miya Bahimtulla (10 Bom. H. C. R., 7 at p. 18) — viz., that “ to 
constitute a valid w^aqf there must be a dedication of the property 
solely to {he worship of God, or to religious or charitable purposes.” Abu 
Hanifa, undoubtedly, in two Hidaya, Hamilton, p. 334, points out that the 
Appropriation, that is waqf, must to be some ** charitable” purpose. Now here 
it is manifest that the appropriation in favour of Budrunnessa is not in the 
nature of a charity. It is simply in the nature of a settlement upon the 
daughter — a settlement of property which was to be heritable and to be taken 
by Budrunnessa’s descendants in certain shares. The words are clear ; each 
daughter is to take four annas, and in the terms of the deed " four annas share 
has been endowed in favour of each of the said ladies." If, therefore, the 
principle underlying a waqf is charity, and if the ultimate applications of pro- 
perty, the subject of waqf,” must be to objects which never l^ome extinct, and 
those objects are all of a religious and charitable character, then this particular 
appropriation fails to answer to this description. Conseqiiently the appropria- 
tion of the one-fourth share, which is the subject of this appeal, is invalid, and 
cannot be h^d to be “ waqf.” 

There iSf however, some force in the argument which has been addressed to 
us, that appropriations in the nature of settlement of property upon a man and 
his descendants have been treated by various exponents pf Mahomedan law 
as legitimate appropriations under the designation of ** waqf.” ^ But these 
ss^thnnents are imder Mahomedan law termed sadukah, and in the ytew 
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Apparently, Baillie, when a settlement of iHroperty is made in this way by a 
man in favoor of his descendants, the term sadukoh must be used. 

But we do not gather that this term is employed in the deed of Ist 
Bhadro 3248. But further, even admitting that, under Mahomedan law, 
appropriations or rather settlements of this character can be m^e, it SMms to 
us clear that the present appropriation falls outside the principle of 
As explained in the case of Abdul dunns Kasutn v. Russen 3ftyo [lesj 
Bahimtulla (10 Bom. H. 0. B., 7, at p. 18), the doctrine of settlement rests 
entirely npon a saying attributed to the prophet a man giving subsis- 
tence to himself is giving alms ’’ : but this doctrine only holds good according 
to Hamilton (2 Hidaya, 351, note), “where a man appropriates the whoU 
of his property, and so reduces himself to poverty ; in which case the charity is 
as effectual with respect to him (where he necessarily reserves a sufficiency 
hctfxn the product forjjis own sustenance) as with respect to any other pauper. 
So that to St **waQf** by making a settlement of his property on him- 

self or his descendants, a man miist^ in the view taken by the prophet, reduce 
himself to a state of absolute poverty. In tbo present case it is clear, and it is 
admitted by the both sides, that there are other properties vested in the 
appropriator besides those which are the subject of this deed. Consequently, 
it cannot be said tha.t Budrunnessa has received this property as a pauper. In 
both points of view, therefore, it seems to us that this appropriation of a 
fourth share, or two annas out of eight annas of Lot Kantabari, cannot be 
treated as a valid waqf. We, therefore, dismiss the appeal with costs. 

Appeal dtsmissed 


NOTES. 

[WAKF The Mussalman Wakf Validating Act 1913 (VI of 1913) was passed to “ declare the 
rights of Mussalmans to make settlements of property by way of “ wakf'* in favour of their 
families, children, and descendants.” This Act renders nugatory the Privy Council decisions 
with reference to reservations in favour of the settlor’s hunily. See as to the previous state 
of the law, (1881) 9 C. L. R. 66 ; (1882) 9 Cal. 176 ; (1887) 11 Bom. 499 ; (1888) 13 Mad. 66 ; 
13 Bom. 264; (1891) 18 Cal. 399: (1892) 20 Cal. 116 ; (1894) 18 Mad, 201 ; (1902) 24 All. 267.3 


533 



flpl 


wu^wAWti flw* 



[6 Old. 719] 

Th^ 16 th February y 186 h 
Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 


Upooroop Tewary and others Defendants 

versus 

Lalla Bandhjee Suhay Plaintiff.^ 


Hindu Law — Mttaksliara — Mortgage of Family Property — Sale of Interest 
of one of several Co-shareis m a joint Estate. 

In a suit on a mortjyage against a member of a joint Hindu family governed by the 
Mitakshara law, the whole of the interest of the joint family in the estate was decreed to the 
mortgagees, who subsequently obtained possession of it. Afterwards a suit was brought by 
another member of the family, who had attained majority prior to the mortgage, to set it 
and the decree aside, so far as he was concerned, and to recover possession of his share of the 
joint family property. 

[750] Held^ chat the mere circumstance of an antecedent debt was not in itself sufficient 
to bind him, and that the alienation was not good as against him, unless it could bo shown 
that he had either expressly or impliedly given his consent to the mortgage. 

This was a suit for recovery of possession of a one-anna share of Mouza 
Chuck Bias, on the ground that the plaintiff and his father Dabee Pershad, 
"who constituted a joint Hindu family governed by the Mitakshara law, held 
and owned a iwo-anna share of the said mouza ; and that, in execution of a 
decree against Dabee Pershad, his interest having been sold and purchased 
by the defendant, the plaintiff was dispossessed of the property in which he, 
according to the Mitakshara law, was entitled to a half share. It appeared 
that the» whole two annas of the property in dispute was m the possession of the 
defendant, in this case, under a zur-i-peshgee executed by Dabee Pershad, 
and while the whole share was in his possession, on the 24th of August 

1864, Dabee Pershad executed a mortgage-bond in favour of one Sreemundle 
Doss, Dabee Pershad in that bond hypothecated his “proprietary share” 
in the mouza in dispute. A suit was bi ought upon that bond by Sreemundle 
Doss against Dabee Pershad, and a decree was passed on the 7th of June 

1865, declaring that the amount decreed should be levied by the sale of the 
mortgaged property. In the month of February 1866, in execution of that 
decree, the mortgaged property was sold and purchased by the defendant. Under 
that purchase it was not disputed that the defendant acquired possession of 
the w’hole two annas share. This suit was brought on the 6th August 1878. 
Intermediately another suit had been brought under the same cause of action, 
but it was dismissed by the Munsif, in whose Court it was brought, on the 
ground of want of jurisdiction. 

The Subordinate Judge, on the 30th December 1878, holding that the suit 
was virtually one to compel partition, decreed it, and ordered that the plaintiff 
be put in possession of a one-anna share in Chuck Bias by proprietary right, but 
■did not give turn khas possession, inasmuch as the mortgage lien then existed. 

From that decree the defendant appealed to the District Judge, who, on 
the 11th August 1879, in varying it, declared, [761] amongst other things, 
that had the plaintiff claimed it he would have been entitled to the whole two 

’ Appeal irojn Appellate Decree, 8876 of 1879, against the decree of J. F. Stevens, 
Esq., Distnet Judge of Shahabad, dated the 11th August 1879, modifying the decree of 
Moulvie Naml Hoesein, Buhordinate Jndge of that district, dated the 80th December 1876. 
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iuinas share ; but inasinuch ashe only sued for a one-anna share, the Court 
decreed that the plaintiff was entitled to obtain proprietary possession only of 
that, without any adjudication as to the extent of the share to which he was 
entitled. And it was further declared that the defendants had acquired by the 
purchase at auction-sale, on the part of their father Ishur Tewari, the share 
and interest of Dabee Pershad in Mouza Chuck Bias, and was entitled to taka 
such proceedings as they might be advised to have that share and interest 
ascertained by partition. 

The defendants then appealed to the High Court. 

Baboo Mohesh Ghunder Ghowdhry, Baboo Ghtinder Madhub Gkose, and 
Baboo Aubinash Ghunder Banerjee for the Appellants. 

Baboo Doorga Proshad for the Eespondent. 

The Judgment .qf the Court (Mitter and Maclean, JJ.) was delivered by 

Mitter, J. (who, after stating the facts as above, continued) : — Various 
objections have been taken by the defendants against the plaintiff in this 
suit, and the lower Courts have overruled them all. Some of them have 
been also taken before us in this appeal, but it would be convenient to 
take up first the 8th and 9th grounds mentioned in the petition of appeal. 
These two grounds raise the question, which is in issue between the par- 
ties, as regards the title to the property. It is contended before us, that the 
decision of the lower Courts, that what was sold was only the interest of Dabee 
Pershad, is erroneous. The proceedings resulting in the execution-sale taken 
together with the bond of the year 1864, it is contended, show that what was sold 
was the entire family property. The District Judge decides this point as 
follows: — “Now the words which I have ]ust quoted apply exactly to the 
present case. It appears from the bond of the 24th August 1864, that the 
mortgage was of Dabee Pershad’s right, title, and interest without any 
specification of share. It appears again from the decree of the 7th June 1865 
on that bond that there was no mention of any specific share, but only [752] 
of the right, title, and interest. Finally, the proceeding of the 19th March 
1866, confirming the sale, shows clearly that it was only Dabee Pershad*s 
right, title, and interest that passed at the sale to the auction-purchaser.” Now 
it appears to us that the District Judge is not right in the construction which he 
has put upon the bond of the 24th of August 1864. No doubt, the words used 
in the bond, by which the hypothecation was effected, were ‘my proprietary 
share,” but the share specified therein was the share of the family as contra- 
distinguished from the shares of other coparceners, according to the true prin- 
ciple which governs the relations of members constituting a joint Hindu family 
under the Mitakshara law. Dabee Pershad, the father, could not predicate of 
his interest in the joint property as constituting his share. The plaintiff’s case 
is, that at the time of the mortgage the family property was joint. Under these 
circumstances, it seems to us that the bond, rightly construed, hypothecated the 
whole share in the disputed mouza which was held by the joint family. In this 
view of the bond, it would follow that the decree and the sale also referred 
to the mortgaged property — namely, the share held and owned by the 
joint family ; and if the plaintiff in this case had been a minor dt the time of 
the mortgage, the suit against the father would, in accordance with numerous 
•decisions, have been held as brought against him in his representative character 
representing the joint family. But in this case the plaintiff had attained 
majority before the mortgage of the 24th August 1864 was executed, and 
therefore, the answer to the question, whether or not the plaintiff is bound by 
the mortgage and the subsequent decree, would depend upon the enquiry into 
•certain questions of fact which I shall indicate hereafter, but upon which ques- 
• 


535 



1 . 


UPOOROOP TEWARY 4o. v. 


tions of fact there has been no decision by the lower Appellate Oonrt. Th^ 
law u^n this subject is contained in paras. 28 and 29, Chap. I, sec. 1 of 
the Mitaksbara. The author of the Mitakshara, treating of the power of 
alienation of a single member of a joint family, says in para* 28 : An excep- 
tion to it follows. Even a single individual may conclude a donation, mortgage 
or sale of immoveable property during a season of distress for the sake of 
the family, and esp^ally for pious purposes " ; and in [ 758 ] para. 29 he 
goes on to say: '*The meaning of that text is this — while the sons 
and grandsons are minors and incapable of giving their consent to a gift 
and the like, or while brothers are so and continue unseparated, even one 
person who is capable may conclude a gift by hypothecation or sale of 
immoveable property if a calamity affecting the whole family require it, or tho 
support of the family render it necessary, or indispensable duties, such as the 
obsequies of the father or the like, make it unavoidable.*' From these two- 
paragraphs it is clear, that where the coparceners are all adults, the sale by one 
of them would not be valid unless made with the consent of the rest ; but if 
some of them are minors, the members who are adults may make a valid aliena- 
tion of the family property under the conditions mentioned in para. 29. It 
has been held by the Judicial Committee of the Privy Council, that it is a pious 
duty for a son under the Mitakshara law to pay such debts of his father as were 
not contracted for immoral purposes ; and according to the Hindu Law, it is also 
a pious duty for a person to pay off his own debts. It has been held by their 
Lordships of the Judicial Committee, that from these two propositions it follows, 
that an alienation by a father living jointly with his sons under the Mitakshara 
law to pay off his antecedent debts, which debts are not proved to have been in- 
curred for immoral purposes, is an alienation for the performance of indispensable 
duties within the meaning of para. 29, Chap. I, Sec. I of the Mitakshara. In thie 
case, therefore, if the alienation — namely, the mortgage of the 24th August 1864 
— had been made for the purpose of paying off an antecedent debt, and if the 
plaintiff had been then a minor, the mortgage would have been binding upon 
him ; but it appears that the plaintiff at that time was of age, and therefore, 
as already pointed out, the mere circumstance of the existence of an antecedent 
debt would not be sufBcient to bind him. But it must be proved that he waa 
a consenting party to that transaction. His consent might have been express 
or imjdied. If he stood by, and thereby allowed the creditor with whom his 
father was dealing to believe that he was a consenting party, the transaction 
would be binding upon him. This question was raised in the following issue 
whether or not the bond, the [ 751 ] decree, and the auction-sale were 
executed, passed, and held with the knowledge of the plaintiff ; if so, would 
that operate as an estoppel against the plaintiff ?” If all these proceedings 
were held with the knowledge of the plaintiff, it seems to us that it would be a 
fair inference from that circumstance that the plaintiff was a consenting party 
to the original transaction. The circumstance that, under the purchase in the 
year 1866, the defendants obtained possession of the whole family property, 
snd remained in possession of it for about twelve years, has also a material 
bearing upon this question. As it is a question of fact, we cannot, in this 
second appeftl, deal with it. We must, therefore, remit the record to the lower 
Court in order that it may, with ref^nce to the observations made above and 
the evidence upon the record, come to a finding upon it. 

We reserve at present our opinion upon the other questions raised in this 
appeal, and the appeal will be finally disposed of as soon as the record and the> 
finding of the lower Court come up. 

We reserve the qumtion of the costs of this hearing. 
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VOTES. 

a THE HEAD NOTE— 

The headnote^ does not, as it ought to hare done, indicate that the member of the joint 
family disputing the alienation, was a son, and that the mortgagor was the fathet. The 
ruling in this case is with reference to the extent to which adult sons are bound by the 
father's alienation. 

II. FATHER’S ALIEVATION HOW FAR BINDING ON THE ADULT SONS— 

Certain expressions both in this case and in 6 Cal 135 lend colour to the contention that 
their consent would be necessary, either express or implied, from (circumstances). But 
Mr. Justice Mitter himself, explained in (1882) 9 Cal 495 the effect of these cases, and added, 
'Mt is difficult to understand upon what ground the distinction between the case of an adult 
and a minor son can be supported.” 

See Simbhunath Pmndey*s case^ (1887) 14 Cal. 572 P.C. 

See also 12 Cal. at 899 ; (1887) 11 Bom. 605 ; 4 Bom. L. B. 587. 

III. PRESENCE OF SONS ETC. AT THE TRANSACTION HOW FAR OPERATES AS 
AN ESTOPPEL— 

Mitter J. observed at 6 Cal. 754 that the presence might give rise to the inference that 
the son was a consenting party. See also (1881) 8 Cal. 517. But see Simbhunath Panday's 
case, (1887) 14 Cal. 574 where the Privy Council remarked, “ Whatever part any of the sons 
may have taken in negotiating between Luchmun and Bichuk, there is no evidence whatever 
of their proposing to mortgage their own interests. The sons may have assented to what 
was done, but the question is, what was done.” 

lY. ’’RIGHT TITLE AND INTEREST” 

Upon the use of the words my proprietary share in this case, and Mr. Justice 
Mitter’s inference therefrom, see (1887) 14 Cal. 572 at 579. The words used in this case 
were the subject of comment by Mahmood J. in (1892) 14 All. 179.] 


. 
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The 1st February, 1881. 

Present : 

Mr. Justice McDonell and Mr. Justice Field. 


Annoda Persad Boy Plaintiff 

versus 

Dwarkanath Gangopadhya and another Defendants. 


Principal and Agent — Duty of Agent to account — Procedure on takhig accounts in Mqfussil 

— Pleading in suit for account — Access to books and papers — Civil Procedure Code 

(Act X of 1877) ss. 394, 396, 

In a suit for an account against an agent, the plaint stated that the defendant had not 
submitted proper accounts of his agency, and prayed that the defendant might be ordered 
to produce certain papers, and that, on failure to submit the accounts, he might be decreed to 
pay the plaintiff Bs. 1,200 by way of damages. The plaint also alleged that, in consequence 
of the defendant’s negligence and mismanagement, the plaintiff believed that he had 8U8~ 
tained a loss of Bs. 5,000, and prayed for a decree for this sum. 

[755] Held, that no decree could be made for the sums mentioned, or any other sum, 
until an account had been taken and the amount due from the defendant ascertained. 

Per Field, J. — It is the duty of an agent to render proper accounts to his employer 
irrespective of any contract to that effect. And he does not discharge that duty by merely 
delivering to his employer a set of written accounts without attending to explain them, and 
produce the vouchors by which the items of disbursements are supported. 

Method to be followed on taking accounts in the mofussil stated. 

If the taking of accounts by the Judge would occasion a w\iste of public time, he should 
resort to the provisions of ss. 394t and 395 1 of the Civil Procedure Code ; and furnish the 
commissioner with such part of the proceedings and such detailed instructions as may appear 
necessary. 

In order to enable an agent to prepare accounts to be furnished to his principal, he 
should be allowed to have reasonable access, at proper times and in the presence of respon- 
sible persons, to such books and papers in the principal’s possession as may be necessary for 
the preparation of the accounts. 

Baboo Annoda Pershad Banerjee and Baboo Hem Chunder Banerjee for 
the Appellant. 


* Appeal from Original Decree, No. 333 of 1679, against the decree of A. J. B. 
Bainbridge, Esq., Judge of Moorahedabad, dated the 13th October 1879. 

t[6ec. 394 : — In any suit inVhich an examination or adjust- 
ment of accounts is necessary, the Court may issue a commission 
to such person, as it thinks fit, directing him to malm such 
examination or adjustment.] 

I [Sec. 395 : — The Court shall furnish the Commissioner 
with such part of the proceedings and such detailed instructions 
as appear necessary ; 


Commission to examine 
or adjust accounts. 

Court to give Commis- 
sioner necessary instruc- 
tions. 


and the instructions shall distinctly specify whether the Commissioner is merely to transmit 
the proceedings which he may hold on the inquiry, or also to report his own opinion on the 
point referred for his examination. 


Proceedings of Commis- The proceedings of the Commissioner shall be received in 
sioner receivable in evi- 'evidence in the suit, unless the Court has reason to be dissatisfy 
deuce ; power to make .with them, in which case the Court shall direct such further 
further inquiry. inquiry as is requisite.] 
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Baboo Bashbehary Ghose, Baboo Huny Mohun Chuckerbutty and Baboo 
Kuruna Sindhu Mookerjee for the Eespondents. 

The facts of this case sufficiently appear from the Judgment of the Court 
(MgDonell and FIELD, JJ.), which was delivered by 

Field, J.— We think that the decree of the District Judge in this case 
cannot be sustained. It is quite possible that the plaintiff has not properly 
conceived, or correctly stated in his plaint, the exact remedy to which he is 
entitled ; but we think, having regard to the whole of the circumstances of the 
case, and the inexact practice prevalent in the mofiissil in this class of cases, 
that the plaintiff ought not to be denied any remedy whatever. In his plaint 
he states (and on this point there is no dispute) that the defendant was in his 
employment from September 1875 to May 1879. He states, further, that the 
defendant has not submitted to him proper accounts of his agency ; and in 
the 9th para, he asl^s that a decree be passed to the effect that the defendant 
No. 1 do submit the nikas papers called for agreeably to the provi-[756]sions 
of the kabuliat executed by him. The plaint then goes on to ask that, on 
failure to submit the said accounts, the defendant may be decreed to pay him 
B-s. 1,200 by way of damages. It is further alleged that, in consequence of 
the defendant's negligence and mismanagement, he (the plaintiff) believes that 
he has sustained a. loss of Bs. 5,000, and he asks that a decree may be passed 
ii\,his favour for this sum, or in respect of such sum as will represent the loss 
which may be found by the Court to have been sustained by him. 

Now some of these prayers have been wrongly conceived. There can be 
no decree for Bs. 1,200 or Bs. 5,000, or any other sum, until, upon taking the 
accounts, it has been ascertained that the plaintiff is entitled to receive a sum 
of money from the defendant, and until it has been further ascertained 
what the amount is to which the plaintiff is so entitled. That it is the duty 
of the defendant to render proper accounts to his employer, and this 
irrespective of the stipulations contained in the kabuliat, there can be no doubt. 
Mr. Story, in para. 203 of his work on Agency, says that “it is the duty of an 
agent, where the business in which he is employed admits of it or requires it, to 
keep regular accounts of all his transactions on behalf of his principal, not only 
of his payments and disbursements, but also of his receipts, and to render such 
accounts to his principal at all reasonable times without any suppression, 
concealment, or overcharge.” See also Story's Equity Jurisprudence, §§ 462, 
468. We may add that an agent does not discharge the duty of accounting, 
by merely delivering to his employer a set of written accounts, without attending 
to explain them, and produce the vouchers by which the items of disbursements 
are supported. 

In the written statement, which was filed by the defendant in this case, 
he alleged (para. 12) that the nikas papers required by the plaintiff had been 
prepared and submitted to him ; and in other parts of the same written state- 
ment, he further alleged that certain other accounts had been required from 
him within such a time, and in such a form, as rendered it impossible for him 
to comply with this requisition of his employer. • 

We thipk that, having regard to these allegations, the proper [767] 
points for enquiry in this case were : first, did the defendant render to the 
plaintiff such reasonable and proper accounts of his agency as the plaintiff 
was entitled to require from him ? and secondly, did the defendant further 
explain these accounts and support them by the production of proper 
vouchers? We may observe that the defendant does not allege that his 
accounts have been settled, or that the plaintiff has expressly or by acquies* 
• 
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O 0 ao 0 y accepted the accounts submitted by him. If sufficient accounts have 
been rendered, but not explained and ai^pported in the manner abase planted 
out, the defendant must he catted upon to explain %nd support them. If 
sufficient accounts have been rendered, eoqelained, and supported, or, in the 
latter case, as soon as the accounts rendered have been explained and supported, 
it ivill then lie upon the plaintiff to point out the entries in those accounts 
^hich he alleges to be erroneous ; or, in respect of transactions not shown 
in the accounts to state what monies have been received and not credited. 
The Judge must then proceed to deal with the questions thus raised between 
the parties, treating each item separately. 

If, on the other hand, no sufficient accounts have been rendered by the 
defendant, the proper course then for the Court is that pointed out in a 
judgment of Pheab, J., in the case of Syed Shah Maiahmad, alias BboMn AHy. 
Mussamut Bibee Nmibun (24 W. B., 70). Phear, J., there says: — “ The proper 
and convenient mode of doing so is to fix a day before which the defendant should 
file a written statement of his account, exhibiting therein all the items of 
receipt for which he is accountable on one side and all items of disbursements 
on the other ; and to fix another day before which the plaintiff should file any 
objections which he may have to make to these accounts when filed ; and finally, 
the Judge ought to appoint a third day upon which an inquiry into the truth 
and correctness of the statements of account filed by the defendant should be 
made ; and on that enquiry he will take all such evidence, in the way of books 
and vouchers, and so on, as the defendant is entitled to produce, as well as the 
testimony of necessary witnesses, and also al levidence on the part of the 
plaintiff tending to invalidate the accounts or [758] to surcharge them ; and 
eventually, upon the termination of the enquiry, the Judge should satisfy 
himself as to the amount which is due upon the account as established by the 
evidence of both parties, and frame his decree accordingly. He ought not to 
give a decree for alternative damages founded upon any antecedently estimated 
amount, which must, apart from the evidence, be simply a matter of conjecture 
or of claim. He should give no decree other than an order on the defendant 
to file his accounts, before the accounts have been taken, and then confine 
his decree co such amount as he may find to be due upon the proper 
taking of the accounts against the defendant. If the defendant prove 
contumacious with regard to filing his statement of accounts, the Judge 
may proceed with the taking of the accounts against him on the footing 
of evidence furnished by the plaintiff, and in so doing he may make 
all reasonable presumptions against the defendant." Sea also the directions 
to be found at page 12 of the Memorandum of Practice prefixed to the 
edition of the Circular Orders published in 1876. There may be cases 
(and it is possible that this present case may be one) in which the taking 
of any account in the manner above pointed out may occasion so great a 
waste of public time of the Judge, that resort may well be had to the 
provisions of the Code of Civil Proc^ure contained in s. 394. If it be found 
advisable to have recourse to these provisions, the Judge should then follow 
the directions contained in s. 395, and furnish the commissioner with such 
part of the proceedings and such detailed instructions as appear necessary. 
We think that if these directions be .carried out, there will be no greater 
difficulty in taking accounts in the mofussil than is experienced on the Original 
Side of this Court, or in any other Court in which accounts have to be taken 
and settled between parties as disputatious as the parties in the present case. 

We think it desii^ble to add that, in order to enable the defendant to 
prepare such accounts as the plaintiff is entitled to receive from him, the 
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defendant ought to have reasonable access, at proper times and in the presence 
of responsible persons, to such books and papers in the plaintiff’s sherista as 
may be necessary for the preparation of the accounts. 

C759] The ease will be remanded to the District Judge in order that he 
may proceed in accordance with the above directions. All costs in the case 
will follow the ultimate result. 

Case remanded. 


NOTB8. 

IL AGENT: DUTY OF, TO AllCOUNT— 

An agent is bound to render proper aooounts to his principal on demand (1819) Jac. 
and W. 185. 

He must also be reader to explain them : — (1881) 6 Gal. 754 ; (1881) 7 Gal. 627. 

He is answerable only to his principal and not to other persons : — (1907) 30 Mad. 243. 

II LIMITATION-* 

Suit against an agent for account is governed by Art 89 of sch. II of the Limitation 
Act (1905) 32 Gal. 719=1 G. L. J. 232. 

See also Sec. 213 of the Gontract Act and commentaries in Pollock and Mullas Gontract 
Act, p. 577, 3rd edition.] 
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[6 0«1. 769] 

The 16th Febniary, 1881. 

Present : 

Mb. Justice McDonell and Mb. Justice Field. 

Nobin Chunder Siroar and another Defendants 

versus 

Gour Chunder Shaha and another .^..Plaintiffs.* 


Assessment of rent — Enhancement — Decree for rent at enJianced rate — 

Beng. Act VIII of 1869, 

On the 25th of January 1864, the plaintiffs obtained a decree against the defendants for 
assessment of enhanced rent. Shortly afterwards, the defendants executed a kabuliat, at 
a reduced.rate, for eleven years, ending the 31st Assin 1282 (ICth October 1875). After the 
term had expired, the plaintiffs sought to recover rent from the defendants at the rate settled 
by the decree of 1864. 

Held^ that the decree had been superseded by the subsequent arrangement, and that the 
plaintiffs could not recover rent at an enhanced rate, except under the provisions of 
Beng. Act VIII of 1869. 

In this case it appeared that, in 1863, Messrs. Hill & Co. brought a suit 
against the defendants for assessment of rent, and obtained a decree on the 
25th of January 1864, by which the jama was fixed at Es. 139-3-7. Shortly 
afterwards, on the Ist of Kartick 1271 (16th October 1864), the defendants 
executed a kabuliat in respect of the lands covered by the decree, by which they 
agreed to pay a rent of Es. 26-6 per annum and to grow indigo for Messrs. 
Hill & Go., and that in case the defendants should make default in the payment 
of the rent or in the growing of the indigo, then the whole ]ama fixed by the 
decree of the 25th January 1864 should become due and payable by the 
defendants. The kabuliat was for a term of eleven years, which expired on the 
31st Assin 1282 (16th October 1875). 

[760] In the month ofPousl282 (December 1875, January 1876), the 
plaintiffs, who are the assignees of Messrs. Hill & Co., served a notice oon the 
defendants to the effect that, in future, the rent should be that fixed in the 
decree of the 25th January 1864. 

The main contention of the defendants was, that the arrangement under 
the kabuliat superseded the decree ; and also that the right under the decree 
had become extinct, as no rent had been realized under it for upwards of twelve 
years. The Court of first instance, citing Doorga Churn Chatterjee v. Doyamoyee 
Dossia (20 W.E., 243), held, that the enhancement decree had not become 
ineffectual, but had merely remained in abeyance, and decided in favour of the 
plaintiffs. This decision was upheld on appeal. The defendants then 
appealed to the* High Court. 

Baboo Bhowany Chum Dutt for the Appellants. 

Baboo Mohiny Mohun Boy for the Eespondents. 


^Appeal from Appellate Decree, No. 2289 of 1879, against the decree of Baboo Krishna 
Chunder Chatterjee, Offioiating Subordinate Judge of Nuddea, dated the 27th June 1879, 
affirming the decree of Baboo Shushee Bhusan Banezjee, Munsif of Chooadanga, dated the 
Slst January 1878, 
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The Judgment of the Court (McDonell and Field, JJ.) was 
d^vered by 

MoDonell, J. (who, after stating the facts, continued). — Now it appears 
to us that the plaintiffs are not entitled to succeed in this suit. It may be well 
to point out in the first instance that the case of the plaintiffs is, not that the 
defendants, holding over after the expiry of the term of the kabuliat, are bound 
by the conditions of the kabuliat, and are, therefore, liable to pay rent according 
to the terms of that instrument, nor is it contended that the defendants have 
refused to grow indigo, fuid are, therefore, liable, under the penalty-clause, to 
pay the rent fixed by the dloree. As a matter of fact, the plaintiffs do not 
seek to enforce the conditions of the kabuliat in any way. Their contention 
is that, on the expiry of the term of the kabuliat, the enhancement decree of 
1864 revived, and has*4ull effect. 

In the first place, it is to be observed that this decree does not contain any 
direction as to the time for which it is to have effect. Those who are conversant 
with the history of the law of enhancement of rent in this Presidency, are well 
aware that [761] there has been some discussion and difference of opinion as 
to the length of time for which the Courts have authority to fix enhanced rent. 

Then, in the next place, the parties did not, when executing the kabuliat, 
make any stipulation to the effect that, upon the expiry of the term of the 
kabuliat, the enhancement decree should survive and have effect. It would no 
doubt have been competent to the parties to have provided in this manner for 
what was to take place on the expiry of the term of the kabuliat, but they did 
not do so ; they did not provide for the contingency by their own contract, and 
we have, therefore, to see how the position of the parties is affected by the law 
of landlord and tenant. 

It appears to us, that the arrangement embodied in the kabuliat had the 
effect of superseding the enhancement decree ; and that, upon the expiry of the 
term of the kabuliat, if the plaintiffs seek to enhance the rent, they must do 
so by having recourse to the procedure laid down by Beng Act VIII of 1869. 

The notice served by the plaintiffs upon the defendants is, admittedly, not 
such a notice of enhancement as is required by the provisions of this Act. It 
is merely a notice calling upon them to pay the rent decreed in 1864. Then, 
having regard to the provisions of s. 5 of the Act, in cases of dispute between 
the parties, the rent previously paid by the ryot is to be deemed fair and equit- 
able, unless the contrary be shown by either party in a suit under the Act. Now 
the rent previously paid in this case is the rent payable under the kabuliat ; and 
we think, that if the plaintiffs seek to recover a higher rent than that so pre- 
viously paid, they mustptoceed under the enhancement provisions of Beng. Act 
VIII of 1869. 

The appeal will, therefore, be decreed with costs of both Courts. 

Appeal allowed. 
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EWJQ APPELLATE OEIMINAL. 


Z%e ^; 99 u 2 Febmaf^l 861 ^ 

Pbbsbnt: 

Mb. Justice Cunningham and Mb. Justice Maclbah. 

In the matter of the Petition of Mayadeb Gossami.* 
The Empress 

versus * 

Mayadeb Gossami. 


False evidence in Judicidl Proceeding — Deposition of tJie accused when 
admissible as evidence — Civil Procedute Code (Act X of 1877)^ ss, 178, 
182, 183, and 647 — Evidence Act (I of 1872), s. 91. 

Failure to csomply with the provisions of ss* 182 1 and 18 3t of Act X of 1877 (Civil Procedure 
Code) in a judicial proceeding, is an informality which renders the deposition of an accused 
inadmissible in evidence on a charge of giving false evidence based on such deposition ; and 
under s. 918 of Act I of 1872 (Indian Evidence Act), no other evidence of such deposition is 
admissible. 

Baboo Baihant Nath Doss for the Appellant. 

No one appeared on behalf of the Crown. 


* Criminal Appeal, No. 66A of 1881, against the order of A. Porteous, Esq., Assistant 
Commissioner of Kamrup, dated the 27th D^sember 1880. 

I [Sec. 182 : — In cases in which an appeal is allowed, the evidence of each witness shall be 
taken down in writing, in the language of the Court, by or in 
How evidence shall be the presence and under the personal Erection and superintend 
taken in appealable cases, dence of the Judge, not ordinarily in the form of question and 

answer, but in that of a narrative, and, when completed, shall 
be read over in the presence of the Judge and of the witness, and also in the presence of the 
parties or their pleaders, and the Judge shall, if necessary, correct the same and shall sign it.] 

{[Sec. 183 : — ^If the evidence is taken down under Section 182 in a language different 
iin. m V which it was given, and the witness does not 

understand the language in which it is taken down, the evidence 
reqmrehw deposition to be ^ taken down in writing shall be interpreted to him in the 
interpreted. language in which it was given.] 

• — When the terms of a contract, or of a grant, or of any other disposition of 
property, have been reduced to the form of a document, and in 
Evidence of terms of all cases in which any matter is i^uired by law to be reduced 
written contract. to the form of a document, no evidence shall be given in proof 

of the terms of such contract, grant or other disposition of pro- 
perty, or of such matter, except the document itself, or secondary evidence of its contents in 
cases in which secondary evidence is admissible under the provisions hereinbefore contained. 

Exception 1. — ^When a public officer is required by law to be appointed in writing, and 
when it is shown that any particular person has acted as such officer, the writing by which 
he is appointed need not be proved. 

Exception 2. — ^Wills under the Indian Succession Act may be proved by the Probate. 

Explanation 1. — ^This section applies equally to cases in which the contracts, mnts or 
disposition of property referred to am contained in one document, and to oases in wmch tiley 
are contained in more documents tiiim one» 

ExpUmaUm 2.— Where there aremore originals than one, one original only need beproved. 

Explamtkm d,-"The statement in any document whatever of a fact other than the facte 
referred to in this seetidn, shall not preclude the admission of oral evidenoe as to the 
same fact*] 



IN 'THE U417TSB OF mwm OOSSAMi dco. 11381] m 

The lacts ofthils appeal sufficiently appear in the Jadlttieiit of the Court 
(Ou^^NlNGHAM and^MACLEAK, JJ.,) which was delivered by 

Cunnin^hanii J. — The prisoner in this case applied for a certificate under 
Act XL of 1868 in respect of the estate of two infants, and in support of his 
application he gave a sworn deposition on the 4th October last before the 
District Judge. 

His deposition was made in Assamese, and was translated by the Sherish- 
tadar of the Court, and the Judge recorded it in English. He did not sign it, nor 
was it read over to the witni^s or translated. The requirements of ss. 182 and 
183 of the Civil Procedure Code were, therefore, not complied with.This is clear 
from the deposition of the Sheristadar before the Deputy Commissioner. 

[ 768 ] At the conclusion of the proceedings in his Court, the Judge con- 
sidered that the prisoner had given false evidence, and he directed that he 
should be prosecuted. This has resulted m his conviction, and as this Court 
was of opinion, on the facts brought to its notice, that the appeal ought not to 
be tried by the Judge before whom the false evidence was given, the appeal 
has been called up to this Court. 

It is contended for the defence, that tiie informalities which took place in 
recording the accused’s deposition render the record of his evidence inadmis- 
sible ; and that, under s. 91 of the Eivdonce Act, no other evidence of his 
deposition is admissible. 

We consider this contention sound. By s. 647 '' of the Civil Procedure 
Code, the procedure prescribed by the Code is to be followed, as far as it can 
be made applicable, in all proceedings, in any Court, other than suits and 
appeals. By s. 1781 a party to a suit required to give evidence is governed by 
the rules as to witnesses. Sections 182 and 183 ; therefore applied to the 
accused’s deposition, and those sections not having been complied with, tlie 
record is inadmissible. 

The conviction must, therefore, be quashed, and the prisoner released. 

The record of the proceedings before the District Judge does not show 
that the Sheristadar was sworn or affirmed as rociuired by Act X, 1873, 
s. 5 (6). The Judge’s attention should be drawn to this, and a copy of this 
judgment furnished to him from this Court. 

Conviction quashed. 


NOTES. 


[See for the reiteration of the samo principle (1886) 9 Mad, 224 ; (1890) 17 Cal. 862 ; 
(1898) 23 Bom, 221.1 


Mificellaneous proceed- 
ings. 

The High Court may 

Admission of affidavits 
as evidence* 


* [Sec. 647 ; — The procedure herein prescribed shall be 
followed, as far as it can be made applicable, in all proceedings 
in any Court of Civil jurisdiction other than sui4s and appeals, 
from time to time make rules to provide for the admission, in 
^uch proceedings, of affidavits as evidence of the matters to which 
such affidavits respectively relate; and such rules, on being 
published in the Local Official Gazette, shall have the force of law.] 


I [Sec. 178 : — Whenever any party to a suit is required to 
Rules as to witnesses to give evidence or to produce a document, the rules as to wit- 
apply^ parties summoned, nesses contained in ^this Code shall apply to him so far as they 
are applicable.] 
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RANI ANAND KUNWAR Ac. t). 
C764] PEIVY COUNCIL. 


The 9th, lOth and 11th July, and 19th November, 1880. 

Present : 

Sir J. W. CoLvna, Sir B. Peacock, Sir M. E. Smith, and Sir E. P. 

Collier. 


Eani Anand Kunwar and another Defendants 

oersuH 

The Coui't of Wards, on behalf of Chandra Shekhar, a Minor Plaintiff. 


[On appeal from the Court of the Commissioner of Sitapore in Oudh.] 

Hindu Laio — Ado^itton by widow — Contingent Bcveisionaiy Hen — Colltision — Party to suit to 

contest Adoption, 

Although a suit, to contest ‘in adoption made by a Hindu widow of a son to her deceased 
husband, may bo- brought by a contingent reversionary heir, yet it is not tho law that any 
one who may have a possibility of succeeding to the estate of inheritance hold by the widow 
for her life is competent to bring such a suit. The right to sue must be limited. As a 
general rule, the suit must be brought by the presumptive reversionary heir, — that is to say 
by the person who would succeed to the estate if the widow were to die at the tunc of the 
suit. But it may be brought by a more distant heir, if those nearer in the line of succession 
lare in collusion with the widow, or have precluded themselves from uitcrforing. The rule 
aid down in Bhikaji Apaji v. Jngannafh Vithal (10 Bom. H. C. Rep , A. C. J., 351) approved. 
Beference made to Kooer Goolab Sing v. Jiao Kw un Sing (14 ^loore’s I. A , 187). 

If the nearest heir had refused, without suftijicut cause, ti institute proceedings, or if 
he had precluded himself by his own act or conduct from suing, or had colluded with the 
widow, or had concurred in the act alleged to be wrongful, the next presumable heir would 
l>e, m respect of his interest, .competent to sue. In such a case, upon a plaint stating the 
circumstances under which the more distant heir claimed to sue, a Court would exercise a 
judicial discretion in determining whether ho was or was not competent, in that respect, 
to sue; and whether it was requisite or not, that any nearer heir should be made a party 
to the suit. 

In a suit^o have an alleged adoption set aside, the plaintifi, a minor through |his 
Ruaidian, claimed to sue, on the strength of being the adopted son of the husband of a 
daughter of a brother of the father of the deceased under whose authority the adoption 
was alleged to have been made by the widow, the defendant. The Judicial Commtttee, 
without deciding that, as an adopted son, this minor had the 8.ame rights as a mttiarally 
bom son, and without deciding that he would have been entitled, in default of nearer 
relations, to succeed to the. e^te of inheritance, after the death of the widow, pointed out, 
that he 1768] could onjy have succeeded as a distant bandhu, and that he had not a vested 
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indicated. 

. i. nt fVin Oourt of the Commissioner of the Sitapore 

dS ofSudhtS June 1877) aiming ad^ree of the Depnty Commis- 
sioner of the District of Bara Banki (28th August 1870). 

mi f in this anneal was, whether the respondent Chandra 

The question raised m this appeai^w^^^ in such a position as heir, that 

Shekhar, a / gide^of an adoption, alleged to have been made by 

Vd .. widow of so»to.h.ho., 

deceased, of the second .8.ppellant, Eadakishen. 

Tho diipof^d .doplion ^d ^ hav^ ^ 18«, ^hp 

TouKlSi 

Sessendi, for a widow’s estate. 

Tho mipor Ch.odra Shekhai ™ ““ w» 

Sessendi, Baja Kashipersha , dauchter On the death of Kashipershad, the 
Shunkersahai’s paternal uncle « Jwier- '®f which the Superinten- 

minor’s estate had com® under the oi w^^ 

SwtopmiaSp'or of av» Baoki, to the oSeet that .»tho, th. adoption of 
Radaklshen, nor the authority to make it, had been piove . 

C nn nnivifil bv tho Coutt of the Commissioner of 

This decree was conhrni , jjjuor plaintiff, not being related to 

Lucknow : who * ^ould be understood to come within the table 

Sbankaisahai in any og had not a reversionary interest sufficient to 

of succession in the Mitaksb i , taluqdar of Sessendi, the minor 

O.abl.hi.ntomant..nth^mh ^ [ 766 ] "a tatapdar 

S“ »'■« «»d«-pt»p™‘“y •“““ “ ““ 

Tho faot. of the ease an, atatod in their Lordships’ judgoreut. 

Mr. J. F. Letth, Q. C., and Mr. P. V. Doyne appeared for tho AppeUants. 
Mr r. H. Cou-te, Q. C., and Mr. J. D. Mayve for the Respondent. 

A 1 «m« liken on behalf of the respondent, having reference to 

the effwt givl to the concurrent findings of a Court of first instance and an 
trie enecTi fei veil li , . mi-aig disallowed in regard to tho 

Appellate Court ou matteis of l^e reSnee to the usual course made in the 

nature of the v. Pauhm Sooryah Chatty (I.^d. R., 1 Mad. 

judgments in 

Bickmurm Bullub (13 Moore’s I. A., 82). 

, It was then argued for the appellants -/irsf. that the interest of the minor 
r .1 ri J; ^kAklvir in the estate held by the widow, was too remote to afford a 
Chundia She ‘ . ^^^^gugh his guardian to contest the alleged adoption. 

to priority to hin.toinlore,t,inth...l.te 
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of inheritiance contingent upon their surviving the widow. The lower Appellate 
Court bad rightly held that this minor had no such reversionary interest, as a 
bandhu, as would support this suit ; but had erred in holding that as taluqdar 
of Sessendi he had a sufficient interest for this purpose. Secondly, the minor^ 
as the adopted son of Baja Kashipershad, was not entitled to succeed through 
the Eajah*s wife, his adoptive mother Ummed Koer, to her collateral relation 
Shunkersahai. He was not so entitled, because there was authority for holding 
that adopted sons did not succeed ex parte matema to collaterals. On this point 
were cited Macnaghten’s Hindu Law, ch. 6, page 78 of 3rd edition ; Gunga 
Mya v. Kislian Kishore (3 Sel. Kep„ 128 , N. S. 170) Morun Moee Debeah v. Bejoy 
Ktshto (W. E., Sp. No., 1864, p. 121), Clunna Eamakirstna Aiyyar v, Mtnaicht 
(7 Mad. H. C. Eep., 246), Table of Succession, Vivada Chintamoni translated 
by Prosono Kumar Tagore. 

[767] For the respondent it was argued that the minor’s interest in the 
estate of inheritance was sufficient to support this suit for its protection against 
the act of the widow. Where tlie immediate heir was not in a position to sue, 
a more remote heir was allowed to contest the acts of the widow in Bal Oolnnd 
Bam V. Hinisranee (2 W. E., Civ. EuL, 255), in vrhich case the judgment 
referred to the suit of a distant heir permitted in Chwrder Koomar Hazaree v. 
Dwarkanath Purdhan and others (S. D. A. 1859, p. 1623). Where nearer 
heirs had concurred in the acts of the widow, the more distant were held 
entitled to sue : see Kooer Goolab Sing v. Bao Kitrun Sing (14 Moore’s I. A., 
187). In the ijresent case nearer heirs might have precluded themselves from 
suin«^, and had not interfered. So that, on the principles explained by Sir 
Lawrence Peel in Oojulmoney Bossee v. Sagormoney Dossee (1 Tay. and Bell. 
370), and Harrydoss Butt v. Bungunmmiey Bossee (2 Tay. and Bell, 279), 
with regard to the nature of the estate taken by the widow, the minor in this 
instance could come in for the protection of tiie inheritance. Eeference was 
also made to Bhtkan Apan v. Jaqannath Vithal (10 Bom. H. 0., Eep., A. 0. 
J., 361). 

On the second part of the argument, viz., whether tlie adopted son 
could succeed ex parte materna, and w^as or was not in the position of a 
distant bandhu in the family of his adoptive mother, it was pointed out that 
the course of decision in the Indian Courts had changed since the year 1821, 
when Gunga Miya's case (3 Sel. Eep., 128 ; N. S., 170) w^as decided. 

In 1859, the ruling was, that the adopted son succeeded in his adoptive 
mother’s family, see Teencowree Chatterjee v. Binonath Banerjee (3 W. E., 49) ; 
and more recently this had been held in the North-Western Provinces --Sfcaw 
Kaar v* Gaya B%n (1. L. E., 1 All,, 255). This adopted son would be in the 
position of a distant bandhu; and the Mitakshara list of bandhus, as decided in 
Qirdhari Lai Boy v. The Government of Bengal (1 B. L. E., 44) was illustrative, 
not exhaustive. 

[788] The principles referred in the judgment of MiTTEB, J., in Guru 
Qobind Shahci Mandal v. Anandlal Ghose Mazumdar (^. B. L. B., 15} were 
applicable. * 

Beference was made to Menu’s Institutes, oh. ix, para. 183 ; Dattaka 
Mimansa, ch. ii, para. 69, ch. vi, paras. 50 and 52 ; Dattaka Chandrika, ch. i, 
paras. 23, 76, ch. iii, paras. 16, 17 ; Mitakshara, ch. i, s. 2, paras. 30 and 31 ; 
Sutherland’s Synopsis, 668 Macnagbten’s Hindu Law, Vol. I, ch. vi, Vol. II, 
88 ; Stokes’s Hindu Law Books, 420 ; and Mayne’s Hindu Law and Usage, 
para. 149. ' ^ 
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In I’eply it was insisted that the nearer heirs had not been shown to be 
precluded from suing. It was also argued, that the existence of the adopted 
son’s right to succeed pcLTte nuiteTtid would not accord with the general prin- 
ciple that the wife, on marriage, left her own gotra and entered that of her 
: husband. The verses in the Dattaka Mimansa and Chandrika, cited on this 
point, were vague. 

Their Lordships* Judgment having been (November 19th) reserved, was 
delivered by 

Sir R. P. Gollier. — The suit out of which this appeal arises was insti- 
tued in the Court of the Deputy Commissioner of Lucknow, in the Province 
of Oudh, by the respondent, the Superintendent of the Court of Wards, on be- 
half of Eaja Chandra Shekhar, a minor, against Rani Anand Kunwar and 
Radakishen, the appellants, to set aside an adoption set up by them, by which, 
as they alleged, the first defendant had adopted the second defendant as the 
son of her deceased husband, Shunkersahai. 

The suit was transferred to the Court of the Deputy Commissioner of 
Bara Banki in the district of Sitapore. 

The minor on whose behalf the suit was instituted is the taluqdar of 
Sessendi, the taluq having descended to him as the adopted son of Raja 
Kashipershad, the former taluqdar. 

By an order of Her Majesty in Council made in the year 1873, in 
pursuance of a report of the Judicial Committee in an appeal in which the first 
defendant was appellant and the [769] aforesaid Raja Kashipershad was 
respondent, the first defendant was declared to be entitled, as the widow 
and heiress of the aforesaid Shunkersahai, to a Hindu widow’s estate of 
inheritance, in four of the mouzas, and to a one-third share of the profits of 
seven others of the mouzas comprised within the said taluq of Sessendi, and 
to a sub-settlement of the said four mouzas {see the case of the Wtdow of 
Shunkersahai v. Rajah Kashipershad (L. R., 4 Ind. App., 198). 

The plaint in the present suit, which was filed on the 8th July 1875, stated, 
that the suit was brought to set aside the so-called adoption of the second 
defendant, and also to set aside a decree given under s. 15*', Act VTII of 1859, 
declaratory of the so-called adoption, obtained by the defendants by fraud and 
collusion. It alleged, that the said Raja Chandra Shekhar was taluqdar of 
Sessendi ; that, at the time of the said decree, the defendant No. 1 was a 
sub-proprietor of the said taluq, and liable to him for the Government revenue 
demand plus a certain percentage ; and that the effect of the so-called adoption 
and decree, so long as they were not set aside, was to put the so-called adopted 
son of the first defendant in her place as sub-proprietor, and thus to thrust 
upon the taluqdar, in a method contrary to law, an obnoxious sub* proprietor. 

The plaint further stated, that the said Raja Chandra Shekhar was 
entitled, in reversion, to the sub-proprietary estate so held by the defendant 
No. 1, and that the effect of the so-called adoption and of the decree declaratory 
of it, was illegally to injure and postpone that reversion ; that the said Baja 


• fSeo, 16 .—No suit shall be open to objection on the ground that a merely declaratory 
^ ’ ' decree or order is sought thereby, and it shall be lawful for the 

l>aGlfl.rAtorv suit. Civil Courts to make binding declarations of right, without 

granting consequential relief.] 



I Ki, n. « Cal. ffO RANI ANAND KUNWAR cfco, V, 

Chandra Shekhar was further entitled, immediately in reversion, to the. sub- 
proprietary estate so held by the defendant No. 1 as aforesaid, by right of 
purchase under a deed of sale bearing date 7th day of November 1862, and 
that the effect of the so-called adoption and of the decree declaratory of it, was 
illegally to injure and postpone that reversion. 

The first defendant filed a written statement, in which she set up the 
adoption as having been made in 1851 in pursuance of the verbal and written 
authority of her deceased husband. She also set out a genealogical tree of the 
family, which both [770] parties admitted to be correct so far as it goes, and 
of which the following is a copy : — 



She further stated, that the plaintiff had no locus standi, nor had the 
Superintendent of the Court of Wards any right to institute the suit. 

Further, she alleged that the plaintiff had no right to sue, because he was 
only her husband’s unite's daughter’s son, and daring the lifetime of her 
husband’s male cousins (the sons of Sitaram Fathak) and their sons (to wit, 
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Sheo Button and Bam Button), and the possibility of an adoption of a son 
being made by any of them, the plaintiff could not, by any means, be consi- 
dered the nearest reversioner to her or to her husband. 

[771] The Deputy Commissioner held, that the plaintiff was not the im-* 

' j^nodiate reversioner, either by right of his being the taluqdar or by inheritance ; 
but that he was a remote reversionary heir, and was kept out of his rights by 
virtue of the alleged adoption and declaratory decree, and that he had thereby 
sustained sufi&cient injury to entitle him to maintain the suit. Accordingly, he 
made a decree that the alleged adoption and the decree declaratory of it be sot 
aside so far as the plaintiff was concerned. 

Upon appeal the Commissioner affirmed the decree of the Deputy Commis- 
sioner, but on a different ground. He agreed with the Deputy Commissioner 
that the plaintiff had not* proved the alleged deed of purchase of the 7th 
November 1862, upon which he relied ; he hold that the plaintiff’ was not a 
reversionary heir of Shunkersahai, but considered that, as taluqdar, he had a 
reversionary interest in the sub-proprietary estate, which entitled him to 
maintain the suit. 

Their Lordships are of opinion that the first ground upon which reliance 
was placed on behalf of the plaintiff, and upon which the Commissioner decided 
in his favour, — viz., that as taluqdar he had aright to have the alleged adoption 
and declaratory decree set aside as against him, — is wholly untenable. Indeed, 
the learned counsel for tlie respondent was obliged to abandon it. The last of 
the three grounds upon which the plaintiff relied in his plaint, — viz., that he 
was entitled, by purchase, to the immediate reversion in the said sub-proprietary 
estate, — fails in fact, inasmuch as both the lower Courts concurred in finding 
that the alleged deed of sale of the 7th November 1862 was not proved. 

The only remaining question then is — Is the minor a reversionary heir of 
Baja Kashipershad ; and if so, is he entitled to maintain the suit ? 

It appears from the genealogical table above set out, and it is not 
disputed, that the minor is the adopted son of Raja Kashipershad, who 
was the husband of Umined Koer, the daughter of Mohun Lall, who was 
a brother of Koondun Lall, the father of Shunkersahai. It is unnecessary 
to determine whether he could, under any circumstances, succeed by inherit- 
ance to the property of Shunkersahai ; and their Lordships [772j abstain 
from expressing any opinion upon that point. Admitting, howevei, for the 
sake of argument, and only for the sake of argument, that, as an adopted 
son, he had the same rights as a naturally-born son, and that, as a 
naturally -born son of Ummed Koer, he would have been entitled, in default of 
nearer relations, to succeed by inheritance to the property of Shunkersahai, it 
could only have been in the character of a distant bandhu. It is clear that 
a son of a daughter of a fatlier’s brother is much farther removed in the order 
of succession than a son of a father’s brother, or a son of such a son. In any 
view of the case, the minor had not a vested, but at most a contingent, interest 
in the property of Shankarsahai during the lifetime of his widow ; see Hurrydoss 
Dutt V. Bwigtmmoney Dossee (2 Tay. and Bell, 279).’ ^ 

The question then arises, is the contingent reversionary interest which the 
minor has, if he has any, sufficient to enable him to maintain the action which 
is brought to impeach the adoption of the second defendant ? 

Their Lordships are of opinion that although a suit of this nature may 
be brought by a contingent reversionary heir, yet that, as a general rule, it 
must be brought by the presumptive reversionary heir, — that is to say, by the 
person who would succeed if the widow were to die at that moment. They are 
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also of opinion that such a suit may be brought by a more distant reversioner 
if those nearer in succession are in collusion with the widow, or have precluded 
themselves from interfering. They consider that the rule laid down in Bhikaji 
Apaji V. Jagannath Vithal (10 Bom. H. 0. Eep., A. 0. J., 361) is correct. It 
cannot be the law that any one who may have a possibility of succeeding on/ 
the death of the widow can maintain a suit of the present nature, for, if so, tbS" 
right to sue would belong to every one in the line of succession, however remote. 
The right to sue must, in their Lordships' opinion, be limited. If the nearest 
reversionary heir refuses, without sufficient cause, to institute proceedings, or 
if he has precluded himself by his own act or conduct from suing, or has 
colluded with the widow, or concurred in the act alleged to be wrongful, the 
next presumable reversioner would [778] be entitled to sue ; see Kooer Ooolab 
Sing V. Bao Kurtin Sing (14 Moore's 1. A.. 176). In such a case, upon a plaint 
stating the circumstances under which the more distant reversionary heir 
claims to sue, the Court must exercise a judicial discretion in determining 
whether the remote reversioner is entitled to sue, and would probably require 
the nearer reversioner to be made a party to the suit. 

In the present case, the Superintendent of the Court of Wards claims in 
the plaint a right to sue on behalf of the minor as a reversionary heir, without 
alleging that there are no others nearer in the line of succession, or that those 
who are nearer have precluded themselves from suing. 

In the course of the argument before their Lordships, it was contended 
that Adjudhia Pershad and Luchaman Pershad, two of the sons, and Sheo 
Button and Bam Button, the two grandsons of Sitaram, had precluded them- 
selves from suing to set aside the adoption and declaratory decree mentioned in 
the plaint ; but no such allegation was made in the plaint, nor does the point 
appear to have been taken in the Courts below. 

No issue was raised, nor was there any finding of either of the lower Courts, 
in support of that view of the case. The point is not even expressly alluded to in 
the respondent's case or reasons. Their Lordships cannot, at this stage of the 
case, give any effect to the contention. 

Even if it were allowed to prevail, it would not apply to Beni Modho, who 
was stated to be alive, but not to have been heard of for some time. It does not 
appear, that he had been unheard of for a length of time sufficient to warrant 
a presumption of his death. Moreover, there was no allegation of his death, and 
no issue whether he was alive or dead, nor any evidence of an attempt to 
ascertain the fact. It must, therefore, be taken that there may be a son of a 
brother of Shunkersahai's father in existence who is not precluded from suing. 
Consequently, the minor, who is merely the son of a daughter of a brother of 
irhe father, is not, under the rule applicable to such actions as the present, 
entitled to maintain the present suit. 

It must further be remarked that it appears from the genea- [774] 
logical table that Sitaram had three daughters who have sons living. They 
would be as near in succession to Shunkersahai as the minor plaintiff would 
have been, even if he had been a naturally born son. 

It must also be borne in mind that even if Adjudhia Pershad, Luohman 
Pershad, Sheo Button, and Bant Button have precluded themselves from suing 
to set aside the adoption, the minor plaintiff could not, ,even if be were a 
naturally bom son, and the adoption of the second defendant should be set aside, 
succeed to the property of , Shunkersahai, if either of the sons or grandsons of 
Sitaram should Survive the i|rst defendant. The minor, admitting him to be 
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a bandhu, has merely a very remote possibility of ever succeeding to the property 
of Shunkersahai. Their Tiordsbips will, therefore, humbly advise Her Majesty 
to reverse the decisions of both the lower Courts, and to dismiss the suit, with 
costs, in both the lower Courts. The appellants' costs of this appeal must be 
paid out of the estate of the minor Chandra Shekhar. 

Solicitor for the Appellants : Mr. T. L, Wilson. 

Solicitor for the Eespondent : Mr. IL Treasuv'i. 

NOTES. 

[I. GROUNDS ON WHICH DECLARATORY SUITS BY REVERSIONERS PERMITTED— 

A suit by a rcvcisioner to set aside an adoption or the binding character of an alienation 
has been declared to be maintainable on the ground of petpetuation of iesiiviony, although 
he may not be the person entitled to the succesbion on the falling in of the life-estate — 

Kathama Natclnar v. Dojanimja Tovar (1875) 2 1 A. 109 = 16 B.L.U. S'J. 

There arc other considerations also when a reversioner is allowed to intervene in probate 
proceedings, see (1000) 3 C L J. 2‘21 ; (1909) 10 C L J. 203 , (1882) 8 Cal., 670. (1900) 30 
Mad., 195=17 M.L J. 374. In (1913) 20 l.C. 342 it has been pointed out by Mookerjee J. 
(who decided the aliove two cases) that a peisoii who claims outside and independently of the 
will or claims adversely to the testator and disputes his light to deal with the property, can 
in no sense bo deemed to claim an interest lu the estate of the deceased within the meaning 
of sec G9 of the Probate and Administiatioii Act, 3881. 

Arrd'the following observation m (1904) 8 C.W.N. 4fi5 T^C = 26 All., 238 should be noted, 
in the case of wills of limited owners — “The execution of a will by a limited owner such as 
a Hindu widow, as a general rule, affords no sufficient reason for granting a declaratory 
decree. See also (1891) 19 Cal , 23C at 239; (1905) 28 Mad , 5C0 , (1911) 8 A L J. 454 ; 
(1912) 17 l.C. 586. 

II. PRESUMPTIVE REVERSIONERS PERMITTED TO SUE— 

Their Lordships are of opinion that although a suit of this nature may be brought by 
a contingent reversionarv hen , tliat, as a general rule, it must bo brought by the pre- 
sumptive reversionary heir, tli.it is to say, by the person who would succeed if the widow 
were to die at that moment , 7 Cal., at 772. 

Following this definition, the following persons were held to be presumptive rever- 
sioners : — 

(a) a person, who by virtue Bom V of 188G sec. 2, is preferred to the d.'iughter, (1894) 
19 Bom. G14. 

(0) A person coming next after the life-tenant under the will . — (1904) 27 All. 40G=2 
A.L J, 84. For the purpose of the rule as to which reversioners can sue, it has 
been hold that tlio immediate reversioners entitled to life estates only may be 
left out of account, and the next set of reversioners entitled to absolute estates 
may suo without ha\iTig to implead or account for the absence of, the interme- 
diate holders of life-estates —(3904) 32 Cal 62 ; (1892) 15 Mad. 422 ; (3884) 6 
All. 431 ; (1889) 13 ]Mad 195 , (1911) 10 M L.T. 95 ; (1909) SIC. 1G4 ; (1909) 33 
Mad. 410. A difTe'rcnt view wa.s taken in ceitain early Allahabad cases (1893; 15 
All, 132 , (1884) G All. 428 ; but the later Allahabad cases are in conformity 
w’lth the above view .— (1908) A.W.N. 207 , 34 All. 207. 

III. REMOTE REVERSIONERS ARE ALSO ENTITLED TO SUE UNDER CERTAIN 
CIRCUMSTANCES- 

Their Tiordships are also of opinion that such a suit may be brought by a more distant 
reversioner if those nearer in succession arc in collusion with the widow, or have precluded 
themselves from interfering. It cannot bo the law that any one who may have a possibility of 
of succeeding on the death of the widow can maintain a suit of the present nature, for, if so, 
the right to sue- would belong to every one in the line of succession however remote. The 
right to sue must in their Tjordships’ opinion bo limited ; — G Cal. 772. The existence of 
intor\’^eriing reversioners entitled to life-estates, it has been noted above, is no bar to the right 
of reversioners entitled to the full estate coming next after them. 

The question who has the right to suo is not affected by events subsequent to the 
institution of the suit ; thus, the suit is not afiected by the birth of nearer reversioner 6 
0. 0. 360 ; and conversely, the fact of one’s becoming the nearest reversioner subsequently does 
not affect it — 8 0. C. 81 ; a nearer reversioner cannot bo brought in later : — (1913) M. W. N, 
«383. 
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There is no distinction between a suit by a presumptive reversioner and a suit by a remote 
reversioner when permitted to sue : — (1906) 29 Mad 390. 

lY. PLEADINGS. 

In such a case, upon a plaint stating the circumstances under which the more distant 
reversionary heir claims to sue, the Court must exercise a judicial discretion in determining 
whether the remote reversioner is entitled to sue, and would probably require the nearer 
reversioner to be made a party to the suit : — 6 Cal. — at 772, 773 

The plaint should disclose who the nearer reversioners are and what entitles the remoter 
ones to sue ; otherwise the suit is liable to be thrown out. (1882) 11 C.L.B., 198 ; (1906) 29 
Mad., 390: 14 M.L.J., 209; (1913) 19LC., 814: J1 A.L.J., 382; (1887)9 All., 441 ; 4 All., IG. 

y. CONDITIONS UNDER WHICH REMOTE REVERSIONERS ARE PERMITTED TO 
SUE— 

If the nearest reversionary heir refuses without sufficient cause, to institute proceedings, 
or if he has precluded himself by his own act or conduct from suing, or has colluded with 
the widow or concurred in the act alleged to bo wrongful, the next presumable heir would be 
entitled to sue. — G Cal., at 772. 

This extract from the text may bo illustrated from decided cases. 

(а) refusal without sufficient cause to institute proceedings; — (1887) 9 All., 441; 

(1904) 82 Cal., 62 ; withdrawal of suit (1894) 18 Mad., 63 at 58 

(б) precluded himself by his owui act or conduct from suing ; — bar by limitation — 

(1904) 32 Cal., 62; 28 Mad., 67=14 M.L.J. 209, (1887) 9 All , 441, (1881) 4 
All., 16; waiver- — lOB.H.-C’. 351 , of revcisionary rights (1870) 2 N.W.P. 31, see 
also (1869) 3 B.L.R.O.C. 70. 

(c) Consenting to the alienation . — (1910) 32 All , 176; (1894) 18 Mad., 53 at 58; 28 
Mad.. 67 ; one’s own concurrence docs not act as an estoppel : — (1894) 18 Mad., 
53 at 58. 

YI. HOW FAR ONE REVERSIONER REPRESENTS ANOTHER— WHETHER THERE IS 
PRIVITY AS BETWEEN THEM— 

There is no privity of estate between one reversioner and another as such, and therefore, 
an act or omission by one reversioner cannot bind another reversioner who does not claim 
through him .—(1904). 28 Mad., 67 = 14 M.L.J. 209 : (1900) 22 All., 382 ; (1904) 27 Mad., 588. 
This principle is the foundation for the following rules : — 

(а) Father docs not represent the son : so when the father is precluded from suing, 

say, by limitation, son may sue, when owing to minority, his right is not 
barred : — (1904)' 28 Mad., 57 = 14 ^I.L.J., 209 following 22 All., 83 and dissent- 
ing from 14 Bom, 512 ; 18 M.L.J., 275 = 3 M.L.T,, 319 is to the contrary, but 
see (1912) M.W.N., 912. 

(б) . A suit brought by one reversioner does not, on his death, survive to another : — 

8 0.C. 124; 12 M.L.T., 664; (1912) 23 M.L.J., T19=(1912) MW.N., 897 
which was a suit to set aside an adoption, though in such suits (as noted 
below) a special distinction has been drawn by the Madras High Court, with 
reference to the representative character of the suit ; There is a Nagpur decision 
to the contrary : — 6 N.L.R., 113. 

(c) . There is no res judicata binding subsequent reversioner by decree in a suit by 

one of them (1900) 22 All., 382 ; (1904) 27 Mad. 588 But the Madras High 
Court has in (1906) 29 Mad., 390 drawn a distinction between a suit by 
reversioner to set aside an alienation and a suit to set aside an adoption. 
It holds the decree in the latter case res judicata. “ Though in suits relating 
to alienations by a qualified owner the dicta of the Privy Council preclude our 
holding that the firesumptivo reversioner represents remote reversioners, yet 
in suits to set aside an adoption, the presumptive reversioner ought on principle 
to bo held to represent the remote reversioner, provided the matter is decided 
after a fair trial.*' 

(d) . There has been a question as to whether the act of the widow gives rise to but a 

single cause of action or a separate cause of action for each reversioner : — The 
former view was maintained in (1906) 29 Mad., 390 at 408 but the Madras High 
Court in (1913) 20 I.C., 625 has adopted the latter view.] 
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[6 Cal. 774] 

APPELLATE OBIMINAL. 

The 10th Marcht 1881, 

Present : 

Mr. Justice Pontifex and Mr. Justice Field. 

In the matter of the petition of Asgur Hossein and others. 

The Empress 
versus 

Asgur Hossein and others " 

“ hvcapahU of givmshwtdcnce'' — Evide'nce {Act I of 187 s. 33) — Duiyt of Committing 
Magistrate — Witnesses— Examination on oath— Statements of witnesses. 

The incapacity to give evidence mentioned in s. 83 of the Evidence Act need not be a 
permanent incapacity. 

In re Pyari hall (4 0. L. R., 504) dissented from. 

[778] The Magistrate, to whom a complaint was made, examined certain persons on 
oath m the absence of the accused, merely for the purpose of ascertaining whether there 
was.any, and what case, against the prisoners , and he did not take down in writing the 
statcmonis of the persons so examined. Held, that the Migislrate was wrong in examining 
the witnesses on oath in the absence of the accused, or for the purpose of finding out whether 
there was a case ; but that, having done so, he was not bound tf^ take down their statements 
in writing. 

In this case one Asgur Hossein, a Police head constable, and four chowkidars, 
were charged with voluntarily causing hurt to two men, named respectively 
Dooli and Darshan. The committing Magistrate made an enquiry, not in the 
presence of the accused, in the course of which ho examined certain persons, 
some of whom were afterwards called as witnesses. No note of these examin- 
ations was made by the committing Magistrate, though the persons examined 
were examined on oath. At the trial it was proved that one of the 
complainants, Darslian, was ill, and confined to his house , and the Judge, under 
s. 33 of the Evidence Act, allowed in evidence the deposition which Darshan had 
made before tlio committing Magistrate The prisoners, having been found 
guilty by the Sessions Judge sitting with assessors, appealed to the High Court. 

Mr. M. M. Ghose for the appellants. — Tlie prisoners have been prejudiced 
in their defence by the conduct of the Deputy Magistrate, who refused to ^ve 
them copies of the depositions on which the committal was based. Again, 
the deposition of the complainant Darshan sliould not have been admitted in 
evidence, as there was no proof that he was “ incapable of giving evidence ” 
within the meaning of s. 33 of the Evidence Act — see In the matter of Pyan 
Lall (4 C. L. E., 504). 

The Judgment of the Court (Pontifex and Field, JJ.) was delivered by 

Pontifex, J. — (The learned Judge, having gone through ffhe evidence, 
confirmed tbq finding of the Sessions Judge. His Lordship then continued.) 

l776] The deposition before the Deputy Magistrate of one of the 
complainants (Darshan) was admitted by the Sessions Judge under s. 33 of 
the Evidence Act, it being stated by certain of the witnesses that he was ill 

• Criminal Appeal, No. 67 of 1881, against the order of H. L. Oliphant, Esq., Judicial 
Commissioner of Chota Nagpore, dated the 15th December 1880. 
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and confined to his house. We are of opinion that the evidence as to his 
was not sufficient to bring the case within s. 33 of the Evidence Act. The 
Sessions Judge ought to have i^equired more precise evidence as to the nature 
of the illness and the incapacity of the witness to attend. A case has been 
cited to us, that of Pyari Lall petitioner (4 C. L. E., 504), in which it was 
held that the incapacity to give evidence mentioned in s. 33 must be a perma- 
nent incapacity. In our opinion, that is not a necessary construction. We 
are inclined to think, on the construction of the entire section, and from 
reference also to s. 32 which precedes it, that something short of permanent 
incapacity might satisfy the words of the section “ incapable of giving evi- 
dence.” It is not, however, necessary to decide that question in this case, 
or we might have to send the case before a Full Bench. It is sufficient 
in this case, without reading the deposition of Darshan, to support the 
conviction. 

There was a preliminary objection which was taken, that the com- 
mitting Magistrate had made a kind of pieliminary enquiry, in which he 
examined certain persons, some of whom were afterwards called as witnesses , 
that the appellant before us apphed for the depositions given by these persons ; 
and that though they wej*e so exiamined, in answer to his application no 
depositions were forthcoming. This Court called lor an explanation on this 
point. The Deputy Magistrate explains that this preliminary enquiry was not 
an enquiry conducted in the presence of the accused , that the enquiry he made 
of those particular persons was for the purpose of finding out whether there 
was any and what case ; and that he did not take down their statements in 
writing, though he did examine them after swearing them. We think it was 
inofficious and improper to swear these witnesses on an occasion and for the 

f urpose as stated, but having sworn them, wo are of opinion that, under the cir- 
TTTjcumstances, he was not bound to take down their statements in writing. 
As the Deputy Magistrate w'as only the coininitting officer, and as he did not 
try the case, we think that the accused has no cause of complaint m this 
respect. 

The conviction will be confirmed. 

Conviction conjirincd. 

NOTES. 

[INCAPACITY TO GIVE EVIDENCE THROUGH ILLNESS - 

The following extrdcts from Plnpson on Evidence (Srd Edii p. 4a4) will be found useful . — 
The degree of illness i.s for the Judge to delcrminc . 3 Q B, D, 42G , not only inability 
to travel but ability to give evidence must be considered . 7 Cox 20.'> ; 8 Cox. 4. '53 , 12 Cox. 622. 

The ailment need >50t be permanent, but where it ih temporar} the Judge may iii his 
di&oretion postpone the trial fur the lecovery of die witness . R v. Tail 2 h\ & F. 553 ; 
R V. Wilson, 12 Cox. 622. 

The following held to be sufficient . — Banger to life by travel (R. v. Day 6 Cox 65) or by 
remaining K. v. Wicker 18 jur. 252 ; inability to depose though paraljsis (R. v. Cockburn 
7 Cox 265); tendency to softening of the brain and illness and nervousness when under exa- 
mination and cjoss-exammatioii such tis to nullify the evidence (R v. Wilson, 8 Cox 463); as to 
pregnancy, previous injury from journey, R v. Crouclier (2 F. & F. 285), expectation of 
confinement, R v. Stephenson, 31 L. J. M. C. 147 , R. v. Welliiigs 3 Q. B. I). 426, recent 
confinement, R v, Marsella. 17 T. It. R, 164; R v. Wilton 1 F. & F. 309. 

The following held to insufficient , — bowel complaint on morning of trial and inabi- 
lity to travel . — R v. Hams, 4 Cox 440 ,R v. Bull, 12 Cox 31 ; old age and nervousness so as to 
make it dangerous, R v. Farrell 12 Cox 605 ; R v. Thompson 13 Cox 181. 

In R V. W'llsou 12 Cox 622 the trial was postponed, as the evidence was material.] 
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APPELLATE CIVIL. 

The 9th February, 1881. 

Present : 

Mr. Justice McDonell and Mb. Justice Field. 


Eaaai Lall Khan and another Defendants 

versus 

Sashi Bhuson Biswas and others Plaintiffs.'' 


Representative — Revi/oor of^auit — Substintion — Issue — Mortgage decree — Hindu Widow — 

Party to suit — Res jiidicata— Code of Civil Procedure (Act X of 1877) , ss. 13, Hid 

Where the plamtifi in a suit prays that a person may be substituted on the record as the 
heir of a defendant who has died, the Judge should raise an issue as to whether the person 
sought to be substituted is the heir of the deceased defendant. 

In 1872, A brought a suit on a mortgage against the mortgagor, a Hindu widow, who died 
pending the suit. A then applied that the suit should be revived against B as the representa- 
tive of the defendant, B denied that he was such representative, but the Judge refused to go 
into the question, made B a party, and gave A a deciec for the sale of the mortgaged property, 
B subsequently brought a suit to have it declared, inter aha, that the mortgage and decree 
only covered the widow’s life interest. 

Held, that the suit was not barred either a.s res judicata, or under the provisions of 
s. 241 of the Code of Civil Procedure. 

Previously to the year 1863, Digarabar Mondol, who was possessed of several 
immoveable properties in the 24-Pargauas, among which was a two-anna share 
of talut] lluda Eashkhali, died, leaving liis widow Komoni his solo heiress 
under the Hindu Law. On the Gtli October 1803 Komoni borrowed 
[ 778 ] certain moneys from Aushotosh Dhur and Muttyloll Dhur, and to 
secure the repayment of this loan she mortgaged the two-anna share of taluq 
lluda Rashkhali. The mortgagees afterwards brought a suit on their mortgage, 
which they foreclosed on the 14th of March 1870, and, in execution of a 
subsequent decree, obtained possession of the property in the early part of the 
year 1872. On the 27th of May 1870, more than tlireo months after the 
foreclosure decree, Komoni again mortgaged the two-amia share of taluq 
lluda Kashkhali, this time to one Ramdhone Khan. On the 17th of May 
1872, Kamdhone Khan instituted a suit on his mortgage, and pending this suit, 
Komoni died on the 15th of June 1873. On tlie 10th of July 1873, the present 
plaintiffs Sashi lihuson, Giiendro Hhuson, and Monendro Khuson Biswas who at 
the death of Komoni were the next heirs inreversion of Digambar Mondol) were, at 
the instance of Ramdhone Khan, made parties by their fatlier, and guardian, 
as representatives of Komoni. On the 5th of August 1873, a decree was passed 
in favour of Kamdhone Khan, which declared the mortgaged property liable to 
satisfy the decree, and directed that, should the decree n6t be satisfied out of the 
sale of the property, then that the same should be realized from the estate left by 
the deceased debtor Komoni Dasi. In the early part of 1877, the present plain- 
tiffs instituted a suit against Muttyloll Dhur and Aushotosh Dhur, claiming 
possession of the property, on the ground, that Komoni mortgaged without 

• Appeal from Original Dcoroo, No. 302 of 1879, against the decree of Baboo Brojendro 
Goomar Seal, First Subordinate J u<^c of the 24-Parganas, dated the 21st July 1879. 
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necessity, and therefore the foreclosure proceedings passed only the interest of 
Bomoni* On the 4th of September 1877, the plaintiff's obtained a decree, and 
shortly afterwar^ obtained possession. 

On the 18th July 1878, Eamdhone Khan applied for execution of the decree 
August 1873 by sale of the mortgaged property. On the 27th of July 1878, 
the plaintiffs filed a petition of objections, which were overruled, and this decision 
was aflirmed on appeal, and the sale of the property ordered, subject to the 
claims of the reversioners. 

On the 20th January 1879, tlie plaintiffs, under the provisions of s. 283 of 
the Code of Civil Procedure, filed the present suit against the heirs of Eamdhone 
Khan, claiming that Eomoni borrowed tlie money from Eamdhone Khan for 
her own use, and [ 779 ] not for purposes which would constitute the mortgage 
binding on the reversioners ; and that their rights were not liable to be sold 
under the decree of August 1873. They further contended, that no interest 
whatever passed under the mortgage, which has been executed subsequently to 
the foreclosure decree of Aushotosh Dhur and Muttyloll Dhur. The lower Court 
gave a decree in favour of the plaintiffs, from which the defendants appealed. 

Baboo Bash Behary Ohase and Baboo Saroda Churn Miller for the 
Appellants. — This claim is res j lulicata, the present plaintiffs were parties to the 
suit in which the decree of August 1863 was passed, and it was then they should 
have raised their contention. At any rate, the questions which they raise are 
questions between the parties to the previous suit and relating to the execution 
of the decree, and by s. 244 of the Code of Civil Procedure no separate suit will 
lie. Chowdhry Wahed Alt v. Mussamut Jumaec {11 B. L. E., 149, S.C., 18 
W. E., 185) and Ameeroonmssa Khatoon v. Mccr Mahomed Hossein Chowdhry 
(20 W. E., 280). 

Baboo Sreenath Doss and Baboo Kali Prosonno Dull for the Respondents. 

The Judgment of the Court (McDonell, and Field, JJ.) was 
delivered by 

McDonellf J. — The facts of this case are brielly as follows : One Eomoni 
Dasi, the widow of Digambar Mondol, borrowed Rs 2,000 from the ancestor 
of the defendants in the present case upon the mortgage of a certain property. 
This money was not paid, and the mortgagee brought a suit against Eomoni 
Dasi on the I7th May 1872, to enforce the mortgage hen against the mortgaged 
property. While that suit was pending, Eomoni Dasi died ; and on tlie 10th 
July 1873, the mortgagee applied to have the plaintiffs in the present suit 
substituted as defendants in the place of Eomoni Dasi. In that petition the 
mortgagee stated, that the present plaintiff's, Sashi Bhuson Biswas and others, 
were the heirs of Eomoni Dasi. These persons were at that time minors, and 
Bhoopal Ohunder Biswas was their father [ 780 ] and guardian. Notice was 
served upon Bhoopal Chunder Biswas, and he, Bhoopal, came in and filed a 
petition on behalf of the minors. 

In that petition it was distinctly asserted that the minors were not the 
heirs of Eomoni Dasi ; that they were sister’s sons of Eomoni Dasi’s husband, 
Digambar Mondol, and as such, were the true heirs of Digambar Mondol, and 
were in no respect heirs of the widow Eomoni Dasi, or of her stridhan. It is 
further alleged in that petition, that the debt incurred by Eomoni Dasi was a 
personal debt incurred for her own benefit, and that it was not incurred for any 
legal necessity which would have the effect of making such debt chargeable upon 
her husband’s estate. 

The Subordinate Judge before whom the case was pending recorded the 
following order : “ The heirs of the husband of Eomoni Dasi have raised a new 

558 



SASHI BHUSON BISWAS &o. [1581] 


I. L. R. 6 Cal. 781 


plea in the case, that the property secured in the bond could not be made 
liable for her personal debts. This plea is foreign to this suit. This could 
not have been raised by the deceased defendant, and they, coming in as her 
representatives, cannot be allowed to raise it. The propert/^was described in 
the bond as belonging to the debtor herself, and not to her husband ; and thi 
question as to whether that statement is correct or not, cannot bo legitimately 
tried in this suit. T leave these heirs to settle that question by a different suit, 
if they are really in earnest,” Now there is undoubtedly an error in the part 
of this cgrier, which says that the present plaintiff's came in as the representa- 
tives of Romoni Dasi. They did not “ come in,” if by that was meant coming 
in of their own accord. They were h ought in by the mortgagee ; and so far 
from corning in as heirs and representatives of Romoni Dasi, they, through 
their guardian, contended that they were not the heirs of Romoni Dasi, but 
the rightful heirs of Dig^unbar Mondol. Befoie making these minors parties 
to the suit in the character of lieirs of Romoni Dasi, it vrould have been pro- 
per for the Subordinate Judge to laise an issue and come to a judicial finding 
as to whether they were or were not the right heirs of Romoni Dasi. 

We think it clear that no such issue w^as raised, and that no [ 781 ] 
such question was substantially decided between the parties. In the 
decree, the minors are not mentioned as heirs of Romoni Dasi, and the decree 
was passed against the mortgaged property with the further direction that any 
balance' not realized therefrom should be lealized from the other properties of 
the deceased judgment- debtor Romoni Dasi. There was no direction that 
such unrealized balance should be recovered from any assests belonging to the 
estate of Romoni Dasi in the hands of, and undisposed ©f by, the minors, who 
are the present plaintiffs. Then it is clear that the words which we have 
above quoted — “ I leave these heirs to settle that question by a different 
suit, if they are really in earnest,” — distinctly excluded from the adjudication 
in that suit the question whether the minors sould be made liable as the right 
heirs of Digambar Mondol. 

It was first contended before us by the learned pleaders for the appel- 
lants, that the present suit is barred by 7cs juchcata. We think it impos- 
sible to say, that a question not only not decided in the previous suit, but in 
express language excluded from the decision therein, can be treated as a 
TPS ^judicata, so as to estop the plaintiff's in the present case. 

After the decree had been passed in the suit brought by the mortgagee, 
execution was taken out, and the property, which was the subject of the 
mortgage bond, was attaclied in execution. The present plaintiffs appeared 
before the Suliordinate Judge, and raised an objection to the attachment of the 
property. The objection thus raised again in the execution-proceedings was 
substantially the same question which they had asked to have decided in the 
proceedings before decree, and which the Subordinate Judge had in express 
language ref used to adjudicate. It is not to be wondered at, therefore, that the then 
Subordinate Judge refused to deal with this question in the execution stage. 
His order refusing to deal witli it was appealed ; and the order of thg Appellate 
Court was, that the property should bo sold, but at the same time that notice 
should be given that it was claimed by the reversioners, — that is, the plaintiffs 
in the present case,— as their own property. 

The pleader for tho appellants has addressed a long argument to us, 
contending that the question which the plaintiffs now ask [7823 to have 
decided was a question which ought to have been decided between them and 
the present defendants in the execution-proceedings ; that it was in fact a 
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question falling within clause (cj of s. 244 of the present Code of Civil 
, Procedure, — that is, a question between the parties to the suit in which the 
decree was Pfl'Sia|d or their representatives, and relating to the execution, 
discharge, or satisfaction of the decree. He has relied in support of this 
iScntention upon the case of Chowdhry WahedAli v. Mussavmt Jumaee (18 W. 
B., 185 ; S.C., 11 B. L. R., P.B., 149), decided by their Lordships of the 
Judicial Committee on the 14th June 1872, and the subsequent case of 
Ameeroonmsm Khatoon v. Meet Mahomed Mozitffur Hossein Chowdhry 
(20 W. R., 280). We think, hovrever, that the present case is to be 
decided upon its own merits, and that its special circumstances take it 
out of the general rule which may be supposed to have been established 
by the cases just quoted. In the Privy Council case their Lordships 
say that they cannot concur in the general proposition that a party sued 
in a representative character is not a party to the suit within the meaning 
of cl. 11 of Act XXIII of 1861 . They then refer to the 203vd section of the 
old Code of Civil Procedure, and they proceed to say : — “It is obvious, there- 
fore, that a party in a representative character is so distinctly a party to the 
suit, that, under certain conditions, his own piivaie property may be attached 
and sold. It is true that to fix him with this liability, it must be shown that 
he has received property of the deceased, of w’hich he has failed to prove a 
proper disposition. But these things are all cognizable and proper to be 
ascertained in the suit in which the decree is made, during the progress 
of the execution -proceedings founded upon such decree. It does not 
seem to their Lordships to follow that, because all the provisions relating 
to execution cannot bo applied to a defendant sued in a representative 
character, such a defendant cannot be regarded as a party to the suit within 
the meaning of such of them as may bo applicable to this case.’' We entirely 
agree with what w^as said in the case of Ameeroonnissa Khatoon v. Meer 
Mahomed Mozxiffur Hossein Choivdhiy (20 W. R., 280), that the above 

L783] remarks of their Lordships of the Judicial Committee are not to be 
treated as obiter dicta merely, but that they amount to an authoritative deci- 
sion w’liich this Court ought to follow. But it appears to us that these remarks 
do not go tlie length of establishing the proposition contended for before us, — 
viz., that a party sued in a representative character is a party wuthin the 
meaning of s. 11 of Act XXIII of 1861 (s. 244 of the present Code) for all 
purposes, and irrespective of the nature of the representative character in 
which such person, is a party. The High Court had laid down a general 
proposition."' The Privy Council intimated thay the could not concur in that 
general proposition, — in fact, that the proposition was too widely put to be 
generally true, and they pointed'^out an instance in which the proposition so 
generally put could not be maintained. They do not, however, go the length 
of saying that the converse of this general proposition is true, and that a 
person, who is a party to a suit in any character, is a party in every other 
character which lie may fill, and this irrespective of the question whether 
there are in the Code provisions as to execution, which apply to this 
case. We^may apply another test. The questions mentioned in clause (c) 
of s. 244 are questions arising between the parties to the suit in which the 
decree was passed and relating to the execution, discharge, or satisfaction of the 
decree. Now^ when a decree obtained against a particular person is sought 
to be executed against the heirs or representatives of that person, who have 
received a portion of his property, and are liable to the extent of the undis- 

^ See the original judgment of the High Court, 2 B. L. B., P. B., 84-88 
and the remrks of the Privy Council, above partly quoted, 11 B. L. B., 165. 


660 



SASHI BHUSON BISWAS &o. [1880] 


I. L. R. 6 Gal. 784 


posed of assets in their hands, there can be no doubt that the decree is jBtill 
the same decree ; and this is in no way altered by the alteration in the preson 
against whom it is sought to be executed. But in the f^resent case it may be 
.said, that the decree passed against Bomoni Dasi, and the property of B^ltnoni 
Dasi and the heirs of Bomoni Dasi, is different from a decree passed against 
the property of Digambar Mondol and the right heirs of Digambar Mondol. 
We do not, however, desire to base our decision upon this ground merely. 

,[784] It appears to us that what was directed to be sold, was the right, 
titldl and interest of Bomoni Dasi ; and looking, at the order of the District 
Judge, dated 24th December 1879, and the sale notification, we think it clear, 
that whatever interest the present plaintiffs might have in the property as 
reversioners, i.e., as the right heirs of Digambar Mondol, was expressly exclud- 
•ed from the sale. ,The first paragraph of the conditions of sale runs thus : 
“ Beyond what right, title or interest the judgment-debtor has in the said 
properties, the rights of any otlier party or the properties connected therewith, 
shall not be sold.” Now if we turn to the decree at p. 41, we find a direction, 
that the balance be realized from the i^roperties of the deceased judgment- 
debtors, Bomoni Dasi. It is, therefore, clear that Bomoni Dasi, and Bomoni 
Dasi alone, was treated as the judgment-debtor, and that wliat was sold was 
the interest of Bomoni Dasi , and that the interests of the reversioners, the 
right heirs of Digambar Mondol. were distinctly and expressly excluded from*^ 
'the sale. 

It may be, as argued before us, that tlie prayer for a perpetaul injunction 
which the plaintiffs have inserted in their plaint cannot be granted in this form ; 
but we think that this 4s not very material. What the plaintiffs subsequently 
ask is, to havo it declared that the interest of Bomoni Dasi in this property 
is nothing. When once that is found and declared, there will ho no occasion 
for a perpetual injunction restraining the defendants from selling tliat which is 
w^orth nothing. 

We have then to consider, whether there is enough on the record to enable 
us to say that the interest of Boraoni Dasi in the attached property amounts to 
nothing We think that this question falls within a principle acted upon in 
many cases — namely, that where parties allow a suit to be conducted in the 
lower Court as if a certain fact was admitted, they cannot afterwards 
in appeal question this fact and recede from tlieir tacit admission. 
No. question was raised in the written statement before the Subordinate 
Judge as to Bomoni Dasi having any other interest m the property 
than the life-interest which she had as heir of lier husband Digambar 
Mondol No express issue on this question was raised by the Subordinate 
[785] Judge , nor was he asked to raise such an issue, and the point has not 
been taken in the grounds of appeal to this Court. 

Then in the mortgage deed it is stated, that the property was let in ijara 
to Kadha Mohun Mondol for a term of eight years , and we find afpage 11 the 
ijara pottah executed by Bomoni Dasi in favour of this Radha Mohun Mondol, 
in which it is stated, that the right of Bomoni Dasi in the property was derived 
from the fact of her being the heiress of Digambar Mondol. 

We do not say that the recitals in these two instruments would be suffi- 
cient evidence upon which to decide this question, if it really fell to be decided 
upon evidence ; we merely advert to these recitals taken in connection with 
;the conduct of the defendants in the Court below, as sufficient to satisfy our 

• « 
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minds that; no question as to Bomoni Dasi having any other interest in the- 
property than that of a Hind6o widow was ever seriously raised or disputed 
betw^i^ the parties in%he lower Court. 

these reasons, it appears to us that the decree of the lower Court must 
be affirmed, and this appeal dismissed with costs. 

With respect to the form of the decree, we think it more appropriate to^ 
draw it up as a decree declaring that the mortgage debt was incurred by Bomoni 
Dasi personally ; that it is not binding upon any property of her husband 
Digambar Mondol in which she enjoyed a life-estate ; and that Bomoni i)asi 
bad no interest beyond this life-estate in the property which forms the subject 
of this suit, and which the mortgagee has endeavoured to bring to sale after her' 
death in execution of his decree. 

Appeal dismissed. 


NOTES. 

[REPRESENTATIVE— DECISION IN EXECUTION— HOW FAR BINDING— 

See (1888) 16^ Cal. 1 ; (1889) 17 Cal. 57 ; (1898) 23 Mad. 195 P.B. 

See ceavtitt (1886) 7 All. 547 ; (1889) 12 All. 73 , 313 ] 
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BABA MOHASCBD v. WEBB [1881] 

C78«] The 19th Januqryt 1881. 

Present : » 

Mb. Justice Morris and Mr. Justice Prinsep. 

Baba Mohamed Decree-holder 

versus 

Webb. Judgment-debtor, 


Eunecutum of decree-- Satisfaction, plea of, in Bar — Giml Procedure Code 
(Act X of 1877), ss. 244 ami 268. 

Where a decree-holder, declared to be entitled to possession of certain land, subsequexat 
cto decree executed a pattonn favour of his judgment>debtor, who was then in possession, 
.and afterwards took out execution under his decree — 

Held — on an objection by the judgment-debtor that, under these circumstances, he was 
not entitled to possession — that satisfaction of the decree not having been entered up, such 
objection could not be dealt with under s. 244 of the Civil Procedure Code. 

Held also, that s. 258t of the Civil Procedure Code deals with the adjustment of any 
•decree, and not merely with the adjustment of a mono^ -decree. 

In tills case the appellant, Baba Mohamed, on the 18th March 1876, obtain- 
ed a decree, which was affirmed on appeal on the 16th August 1876, 
against the respondent C. B. Webb, for possession of certain land, but had not, 
up to September 1879, attempted to execute it. In that month, however, he 
applied for execution t and on the 20th November, the respondent was dis- 
possessed, having in the meantime failed to come in and show cause why the 
'decree should not be executed against him, though notice had been served upon 
him to do so if he chose. Subsequently, he came forward and objected to being 
•dispossessed, on the ground that, in January 1877, the appellant had agreed with 
him that he (the judgment-debtor) should remain in possession of the land, the 
subject of the decree, as tenant, and in pursuance of such arrangement the 
appellant had granted him a patta. He fuither stated, that the appellant had 
refused to register the patta, but that, on appeal from the order of the 
District Begistrar, registration had been directed ; but tliat it had never 
been actually carried out owing to the patta having [787] been destroyed 
in a fire which had occurred in the Julpigori Government offices. It further 
appeared, that though no satisfaction of the decree had been entered 
up, the judgment-debter had remained in possession of the land. The 
Munsif, by an order dated the 27th January 1880, considering that the 
objection could not be dealt with under ss. 244 and 268 of the Civil 
Procedure Code, declined to entertain it ; and in dismissing the petition, left 

* Appeal from order, No. 189 of 1880, against the order of J. B. Hallett. Esq., Officiating 
-Judge of Bungpore, dated the 25th March 1880, reversing the order of Baboo Premchand Paul 
Munsif of Julpigori, dated the 27th January 1880. * 

t £Sec. 258 : — ^If the money is paid out of Court or the decree is othewise adjusted 
to the satisfaction of the decree-holder he shall certify the 
Payment of money out payment or adjustment to the Court whose duty it is to execute 
•of Court to decree-holder. the decree ; and no satisfaction of a decree in part or in whole 

by such payment or adjustment shall be recognized by such 
•Court unless the payment or adjustment be certified as aforesaid. Where the decree- 
holder fails to certify as aforesaid, the judgment-debtor may apply, to such Court for 
«n order directing the decree-holder to certify as aforesaid, and the Court, after hearing 
the decree-holder, may make such order, and if the decree-holder disobeys the same, may 
jre|use further to execute the decree.] 
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the judgment-debtor to establish his right to possession by a regular suit. 
From this order the latter appealed, ott the ground that the execution of the* 
patta showed, that the decree-holder had taken amicable possession, and that 
the decree had been thereby satisfied, and that the Munsif, should not have' 
refused to deal with the objection on its merits. The Officiating District 
Judge of Bungpore reversed the order and remanded the case to the Munsif to- 
deal with the objection on its merits under s. 244. Prom this order the decree- 
holder appealed to the High Court. 

Baboo Hurry MoJiun ChuckerbuUy for the Appellant. 

Baboo Gmja Sunker Mozooindar for the Respondent. ; 

The Judgment of the Court (Mobbis and Prii^sep, JJ.) was delivered 
by 

Morris, J. — The question before us relates to an alleged adjustment of a 
decree, which was obtained on the 18th March 1876, and affirmed on appeal 
on the 16th August of the same yeai\ 

The decree-holder was declared by the decree entitled to partition of a 
specified share, and to be put in possession of the same. He took out execution 
in September 1879 (whereby this case comes under the provisions of Act X of 
1877 as originally framed), and he was put in possession under the decree on 
the 20th November 1879. Thereupon the .ludgment-debtor objected, that, in 
January 1877, the decree-holder had obtained satisfaction of the decree, and 
that this was evidence by a lease of the land covered by the partition-decree, 
which the decree-holder had given to him on that date. 

[ 788 ] The first Court declined to take this lease into consideration, or 
to interfere with the possession that had been given to the decree-holder. 

The Judge on appeal decided that, whether s. 288 of the Civil Procedure 
Code applied or not, this was a matter which the Munsif should have enquir- 
ed into under s. 244 ; and he accordingly remanded the case to him to do 
this. It is against this order that the present appeal is preferred. 

It seems to us that the Munsif was right in refusing to consider the 
matter of the lease in connection wdth the execution of the decree. If the decree 
had been adjusted in the manner alleged by the respondent, then, under s. 258, 
such , adjustment ought to have been certified to the Court. Not having been 
so certified, it cannot now be recognized by the Court charged with the execu- 
tion of the decree. It is urged on behalf of tiie judgment-debtor that s. 258 has 
reference only to money-decrees, and that this is apparent from its position in 
chap, xix of the Code in connection with the particular sections relating to* 
money-decrees alone. But a consideration of the terms of the section leads 
us to a different conclusion. That section corresponds in all material respects,, 
and carries with it the same meaning as s. 206*^' of the former Procedure Code 
(Act VIII of 1859), which manifestly deals with the adjustment of any decree. 
Again we cannot agree with the Jud^ that the case can be decided under the 

n ^ •[Sec. 206 : — ^All moneys payable under a decree shall be paid 

i ayment ot moneys Court, whose duty it is to execute the decree, unless 

under decrees, etc. Court or tl^ Court which passed the toree shall other- 

wise direct. No adjustment of a decree in ^rt or in whole shall be recognized by the Court 
Adjustment of dec^ree to unless such adjustment be made through the Court or he oertis 
he tisade through the ' .fied to the Court by the person in whose favour the decree ha- 
Court. been made or to whom it has been transferred.] 
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provisions of s. 244, whether s. 258 is applicable or not, for this would enable a 
Court in execution to deal with any question relating to the execution of a 
decree under s. 244, although the particular question then before it might be* 
specially provided for by another section of the Code. 

We, therefore, reverse the decision of the lower Appellate Court, and restore* 
that of the first Court with costs. 


Appeal aUotoed. 


^ NOTES. 

[STATUTORY MODIFICATION— 

Under Or. 21, R. 2 of Act V of 1908 (C. P. C ) it has been made verj clear that it refers 
not only to money-decrees but to all decrees, um-, decrees for the enforcement of a mortgage, 
etc. The old law under s. 206 of Act VXII of 1859 and s. 258 of Act X of 1877 restored. 

See (1905) 28 Mad. 473. The case in (1898) 22 Mad. 182 will be no longer law under 
the present code.] 
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[789] APPELLATE OBIMINAL. 


The m March, 1881 . 

Pbbsbnt : 

Mb. Justice Pontipex ani> Mr. Justice Field. 

In the matter of the petition of Behala Bibi."’‘ 

The Empress 
versus 

Behala Bibi. 

[=8 C. L. R. 207] 

Penal Code (Act XLV of 1860), s. 201—FnUte vnformation, 

A woman who, with her infant child, eloped from her husband's house, was afterwards 
arrested on a charge of murdering the child, which was missing. She made three different 
•statements : (1) that she had left it with her husband ; (2) that she had been enticed away 
by one B, who had taken the child from her ; (3) that one H, had drowned the child. The 
.Sessions Judge believed the last statement, and convicted her under s. 201 f of the Penal Code- 

Held, that the conviction was wrong, and must be set aside. 

Section 201 of the Penal Code does not apply to a case where the person, who is the 
probable or possible offender, makes statements exculpating himself by inculpating another. 

The facts of this case are set forth in the Judjmeilt of Mr. Justice 
Pontipex, 

No one appeared for the Appellant or Respondent. 

Pontifez, J. --We think that the conviction in this case cannot be sustained. 

The facts are as follows : — Behala, the appellaat, with her infant, was 
sleeping in the same room with her husband. Her husband, on awaking about 
•dawn, found her and her child missing. After some search, she was found at a 
relation’s house, but without the child. As to what had become of the child 
she then, and subsequently, made contradictory statements. She said at one 
time that she had left it in the room with her husband. At another time she 
•said that she had been enticed away by one Rakhal ; that the child had cried, 

• Criminal Apx>eal, No. 86 of 1881, against the order of F. W. V. Peterson, Esq., Sessions 
Judge of Jessore, dat^ the 14th January 1881. 

tfSec. 201 : — Whoever, knowing or having reason to believe that an offence has been 
committed, causes any evidence of the commission of that 
Causing disappearance of offence to disappear, with the intention of screening the offender 
evidence of an offence com- from legal punishment, or with that intention gives any infor- 
miited, or giving false mation respiting the offence which he knows or believes to be 
information touching it false, shall, if the offence which he knows or believes to have 
io screen the offender. been committed is punishable with death, be punished with 

imprisonment of either description for a term which may extend 
to seven years,' and shall also be liable to fine ; and if the offence is punishable with trans* 
portation for life, or with imprisonment which may extend to ten 
If a capital offence. years, shall be punished with imprisonment of either description 

for a term which may extend to three years, and shall also be 
liable to fine ; and if the offence is punishable with imprisonment for any term not extending 
If punishable with trans- ten years, shall be punished with imprisonment of the 
portation. description provided for the offence for a term which may 

^ * extend to one-lourth part of the longest term of the im- 

If punishable with less pirisoUment provided for the offence, or wi& fine or with both.] 
lihan ten years imprison- ^ . 
ment. 
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and Bakhal bad said **let me go and leave it with its father that he then took 
the child away and quickly returned, upon which she and Bakhal went away 
together. 

[ 780 ] Before the Magistrate she said that one Herasatula had enticed her 
away, and that he had thrown the child into the river. 

The Sessions Judge has believed the last story, and has convicted the 
woman under s. 201 of the Penal Code of giving false information respecting 
the murder of Ujjala, her infant, with the intention of screening the murderer 
from legal punishment, i.e,, with the intention of screening Herasatula. The 
information said to be false is that contained in her statement as to Bakhal. 
Now there is no evidence to show that the story about Herasatula is more true 
than that about Bakhal, and there is no good reason why the Judge should 
adopt one story rather^than the other. 

As to what the woman stated about Bakhal, the evidence is very meagre 
as to the exact language and the exact occasion upon which this language was 
used ; and the statement as given by the Police Officer Bereshur it certainly 
not information respecting the murder of Ujjala, for she said merely that 
Bakhal had taken the child away after expressing an intention of leaving it 
with its father. 

The unfortunate woman appears to have disappeared by night from her 
husband's side and there is much reason to suppose that she took her infant with 
her. She was found some time after without her infant, which was of too 
tender an age to take care of itself. Under these circumstances, grave suspi- 
cion attached to the woman. When she was arrested, she made contradictory 
statements as to what she had done with the child. Her manifest object in 
making these statements w'as to exculpate herself. We think s. 2jJl of the 
Penal Code was not intended to apply to such a case — a case, that is, in which 
the person, who is the possible or probable offender, makes statements exculpat- 
ing himself by inculpating another. 

That Herasatula murdered the child, and that Bahala knowing this gave 
infoimation respecting the murder, wdth the intention of screening Herasatula 
from punishment, rest upon no evidence. We reverse the conviction and direct 
the release of the appellant Behala. 

Conviction set aside. 

NOTES. 

[PENAL CODE, B. 201— 

Sec. 201 applies only to the perbon who screens the principal offender and not to the 
principal or actual offender himself : — 

See (1896) 22 Cal, 638 ; (1886) 8 All. 252. But see Rat. Un Cr. 'TOO.J 
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The 17th February^ 1881. 

Present : 

Mr. Justice Pontipex and Mr. Justice McDonell. 


Taruck Ghundar Mookerjee Defendant 

verstis 

Panchu Mohini Debya Plaintiff.* 


Suit for rent — Splitting clatniB — Code of Civil Procedure (Act X of 1877 s. 48, 

At the close of the Bengalee year 1288, which was on the 11th of Apiil 1877, the defen> 
dant owed to the plaintiff, his landlord, the rents of his holding for the years 1281, 1282, 
and 1283. The plaintiff, in the month of April 1878, before the close of the year 1284, 
instituted a suit for the rent for 1281 only, and obtained a decree. On the 10th of April 
1879, he instituted another suit for recovery of the rents for the years 1282, 1283, and 1284. 
Heidi that the claim for the years 1282 and 1283 was barred under s. 43 1 of the Code of Civil 
Procedure. 

The cases of Ttaja Sutto Chutn OJwsaLv, Ohhoif Nund Dosa (2 W. R., Act X Rul., 31) i 
Bam Soondur Sein v. Krishna Chunder Goopto (17 W.R,, 380), and Kristo Ktnkur 
Purama/nick v. Bom Dhun Chettangia (24 W. H., 326) are overruled by s. 43 of Act X of 1877. 

The facts of this case are set forth in the above headnote and in the 
judgraent of Mr. Justice PoNTIFEX. The plaintiff obtained a decree in the 
Court of first instance, and this decree was affirmed on appeal. The defendant 
then appealed to the High Court. 

Baboo Gimcdas Banerjee and Baboo Nogendra Nath Boy for the Appellant. 

Baboo Amarendronaih Chatterjee for the Respondent. 

Baboo Ottriulas Banerjee for the appellant. — The lower Courts are wrong 
in holding that the claims for 1282 and [792] 1283 are not barred under 
s. 43 of the Code of Civil Procedure. At the time the previous suit was institut- 
ed in April 1878, the ijlaintiff’s title to the rents of 1282 and 1283 had 
accrued. The claim for the rent of 1281 arose out of the same cause of 
action as the claim for the rents of 1282 and 1283— namely, the non-payment 
of rent due under the defendant’s lease ; and as the claim under the later years 
was not insisted on them, it cannot be put forward now. The lower Courts’ 
judgment cannot be supported, except on the ground, that each year’s rent 


* Appeal from Appellate Decree, No, 2111 of 1879, against the decree of Alexander 
T. Maclean, Ksq., Judge of the 24>Parganas, dated the 12th of August 1879, affirming the 
decree of Baboo Homesh Chunder Lahiri, First Munsif of Basirhat, dated the 26th of May 1879. 

t[Sec. 43 .'—Every suit shall include the whole of the claim 
Suit to inclydc the whole arising out of the cause of action; but a plaintiff may relinquish 
>claim. any portion of his claim in order to bring the suit within the 

jurisdiction of any Court. 


Relinquishment of part 
»of claim. 


If a plaintiff omits to sue for, or intentionally relinquish 
any portion of his claim, he shall not afterwards sue for the 
portion so omitted or relinquished. 


A person entitled to more than one remedy in respect of the 
Omission to sue for one same olaiis may sue for all or any of his remedies, but if he 
•of severe! remedies. omits (except witb the leave of the Court obtained before the ffrst 

hearing to sue for any of such remedies, he shall not afterwards 
sue^for the remedy so omitted.] 
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^constituted a separate cause of action ; but that is clearly not the case, since 
the passing of the illustration to s. 43 of Act X of 1877, whatever it may have 
been before that Act came into force. 

Baboo Amarendronath Ghatterjee for the respondent contended, that 
the present case was concluded by Baja Sutto Chum Ghosal v. Obhoy Nund 
Doss (2 W. Act X EuL, 31), Bam Soondur Sein v. Krishna Chunder Ooopto 
(17 W. E., 380) and Krtsio Kinkur Puramanic v. Bam Dhun Chettangia (24 W. 

E., 326). 

The Judgment of the Court (Pontipex and McDonell, JJ.,) was 
delivered by 

Pontifex, J. — In April 1878, rent being due from the defendant to the 
plaintiff for the years 1281,1282, and 1283, the plaintiff instituted a suit for 

the rent of 1281, for which she obtained a decree. 

'•* • 

Although that suit was instituted after Act X of 1877 came into force, 
the plaintiff did not include in her suit the rents for 1282 and 1283, which 
were also then due. 

In April 1879, the plaintiff instituted the present suit for the rents of 
1282, 1283, and 1284. With respect to the rents of 1284, it appears from the 
judgments of the Courts below that, at the time of the institution of the 
former suit, the year 1284 had not expired, and therefore the entire rent for 
that year had not become due. The present suit would, therefore, lie for the 
rent of 1284. 

[793] But objection was taken by the defendant to the suit so far as it 
related to the rents of 1282 and 1283, on the ground, that they should have 
been included in the former suit in accordance with the provisions of s. 43 of 
Act X of 1877. 

Now it was decided in Baja Sutto Chum Ghosal v. Ohhoy Nund Doss (2 W. 
E., Act X EuL, 31), that a separate suit would he for the rents of each year, and 
that decision became the foundation of two other decisions by this Court — 
in Bam Soonder Setn v. Knshno Chunder Gupto (17 W. B., 380) and Krisiio 
Kinkur Poramamck v. Bam Dhun Ghettanyia (24 W. R., 326). 

Speaking for myself, I do not consider that the reasons given in the 
decision of Baja Sutto Churn Ghosal v. Obhoy Nund Doss (2 W. E., Act X EuL, 
31) are satisfactory ; and I should have been reluctant to be bound by it. But 
s. 43 of Act X of 1877, with the illustration thereto, is a direct legislative 
reversal of that decision. Now, so far as the Court is concerned, that decision, 
with the two other cases founded on it, had established a procedure which, until 
Act X of 1877 came into operation, would have been a sufficient authority for 
the course pursued by the plaintiff in her suit No. 467 of 1878. But a different 
procedure having been ordained by s. 43 of Act X of 1877, which came into 
force on the 1st of October 1877, the authority of the three cases referred to 
has, in my opinion, been swept away. 

It is true the illustration to s. 43 represents only the dkaot state of 
circumstances which existed in the case of Baja Sutfto. Chum Ghosal v. Ohhoy 
Nund Doss (2 W. R., Act X RuL, 31), and it would have been clear if the illus- 
tration had been general and not confined to the peculiar circumstances of that 
case. But it was certainly intended to reverse the decision of Baja Sutto 
Chum Ghosal v. Obhoy Nund Doss (2 W. E., Act X RuL, 31), and with it the 
entire foundation of the decisions in the two other cases likewise fails. In my 
opinion, there can be no reason to distinguish between a suit omitting to claim 
• ^ 
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an eatlier rent and a suit omit%ig to claim a later rent which is due at the* 
date of its institution. The illustration certainly treats a claim to all arrears 
of rent as a single cause of action. 

[7M] I am unable, therefore, to agree with the interpretation which the 
learned Judge in the Court below has placed on s. 43 of Act X of 1877, and I am 
of opinion that the plaintiff was bound by that section to claim in her suit of 
1878 the rents of the years 1282 and 1283, and that, having failed to do so, 
her present suit does not lie for these rents. The decrees of the Courts below 
will, therefore, be reversed* so far as relates to the rents of 1282 and 1283, and 
will be affirmed so far as relates to the rent of 1284. 

This being a case of a defaulting lessor, we think there should be no costs 
either in this or in the lower Courts. 

Decree varied. 

NOTES. 

The Slime principle was adopted for simiLii cisos m (1SS2) 9 CmI. 14!^ . l*i Cal. 50, 

1895) 21 Bom. 267 . (1908) 3G Cal 115=2 C Ij J 0] 
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[6 Oal. 794]L 

OBIGINAL CIVIL. 


The 1st, 2nd, 7th, 8th, and 28th February 1881. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontipex. 


Sarkiea Plaintiff 

versus * 

Prosonomoyee Dossec and others Defendants. 


Dou)er—Introdii>ctw}i^ English Laiv — Freehold eMateH of inheritance — Atuienian 
tvidow — English Law how far applicable in Calcutta — Snccesnon Act (X of 1865), s. 4 — 

Estoppel — Admissionhy conduct — ‘21 Geo. Ill, c 70, s. 17 — Dower Aqt XXIX o/ 1839. 

The widow of an Armenian, married before the Dower Act (XXIX of 1839), i3 entitled 
to dower out of lands which her husband held during the m irii vjje for an estate of inhen- 
tanco, as against a Hindu purchaser for value from the husband during his life, the English 
law of dower having be 3 n recognized in this country amongst Europeans and Armenians as 
a brnmeh of the law of inheritance. 

Pei G\HTH, C J. — Estates which have been held by Biitish subjects under the name 
of freehold estates of inheritance, are, m all essential respects, the same estates which have 
been held in England under the same name. 

The case of The Mayor of Lyons v. The East India Co. (1 Moore’s I, A. 176) does not 
mean to decide that the Courts of this country are justified in adopting just so much of the 
law of inheritance, or of dower, or of any other law, as thc> consider ociui table, and rejecting 
the rest It only points out that there are certain portions of the English Statute law 
which from their very nature were [793] only passed for reasons connected with England, 
and which would not be applicable in India or any Colony of the British Crown, — «.< 7 .,the 
Mortmain Acts, the law of Aliens, and the like 

The provisions of s. 4* of the Succession Act are prospective, and leave rights unaffected 
which had already been acquired before the Act passed. 

Per PONTIFEX, J, — The true construction of s. 37 of 21 Goo. ITT, c. 70, must confine 
the words “ their inheritance and succession ” to questions relating to inheritance and suc- 
' cession by the defendants. 

The deed of conveyance of land m Calcutta recited that the veudor was “ seised of, or 
otherwise well entitled ” to, the property intended to be sold “ for an estate of inheritance 
in fee-simple, " and it purported to convey such an estate. In a suit for dower by the 
vendor’s widow against the heirs of the piirchaser. 

Held, that although, as between the plaintiff and the defendants, there was no estoppel 
which could prevent the defendants from proving that the estate sold' was other than an 
estate in fee-simple, yet, as the purchaser bought the property as and for an estate of inherit^ 
ance and paid for it as such, the recital was prima fade evidence against the purchaser and 
persons claimiUg through him ; that the estate conveyed was what it purported to be, it 
being an admission by conduct of parties which amounted to evidence against them. 


Interest and powers 
not ^uired nor lost by 
marriage. 


•[Sec. 4 No person shall, by marriage, acquire any interest 
in the property of the person whom he or she marries, nor 
become incapable of doing any act in respect of his or her own 
property which he or she could have. done if unmarried.] 
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Appeal from a daoisioo of Wtl^N, J, 

This was a suit by the widow of an Armenian, married before the Dower 
Act (XXIX of 1839) came into force, for dower out of lands in Calcutta, which 
had been conveyed by her husband to a Hindu purchaser for value, and which 
lands has descended to the defendants. The conveyance to the defendants*^ 
ancestor was in the English form. It recited that the vendor was ** seised of, 
or otherwise well entitled ” to, the property intended to be sold “ for an estate 
of inheritance in fee-simple,** and it purported to convey such an estate to the 
purchaser. 

The defendants contended, that although dower would attach to lands in 
Calcutta as against the heir of the husband, yet it would not attach as against 
a purchaser for valuable consideration from the husband. 

Mr. Bonnerjee and Mr. Agww for the Plaintiff. 

Mr. Phtlhps and Mr. J. G. Apcar for the Defendants. 

Wilson, J. — The main question in this case is a pure question of law, — 
namely, whether, by the law in force in Calcutta, the widow of an Armenian, 
marri^ before the Dower Act (XXIX of 1839), is entitled to dower out of lands 
which C796] her husband held during the marriage for an estate of inheritance, 
as against a Hindu purchaser for value from the husband during his life. 

There is, so far as I can find, no express authority upon the question. 
It must, therefore, be dealt with upon consideration of principle. 

The plaintiff’s claim is founded upon two propositions, — 1st, that, by the 
law of England, a widow would, under like circumstances, be entitled to 
dower ; 2nd, that the law of England governs the present case. 

The first of these propositions is no doubt correct. The question is as to 
the second. It is often said that the law administered by this Court is, — 
except in certain matters affecting Hindus and Mahomedans, and except so far 
as statutory provisions have modified it, — the Common Law of England as it 
existed in 1726. But this statement, thougli, no doubt, in general sufficiently 
accurate, is not absolutely correct. The true principles to be followed by 
this Court, when called upon to apply a rule of English law not previously 
applied, are clearly laid down by the Judicial Committee in The Mayor of Lyons 
V. East hidia Co, (1 Moore’s I. A., 176). 

The questions to be answ ered in each case are stated at page 272 : — “ Has 
the English law (upon the point in question) been introduced ? ” “ If that law 

has never been introduced, has there been such an introduction of the English 
law generally, that those parts which have been introduced draw’ along with 
them the law in question ? ” 

The rule of English law which the plaintiff' in this case seeks to apply has, 
certainly, not been introduced into Calcutta by any express declaration ; nor 
so far as I can learn, has it ever been sanctioned by any judicial decision. I 
cannot find any* trace of it throughout the w’hole period during which the 
Supreme Coqrts and the High Courts have existed in the Presidency-towns. 

Has then any branch of English law been so generally introduced as by 
reasonable implication to carry this law with it ? I think not. 

[797] There is authority for saying that the English law of inheritance to real 
estate w’-as introduced : Gardiner v. Fell (1 Moore’s I. A., 299) and Frmnan v. 
Fairlie (1 Moore’s I. A., 305). The rule that the heir-at-law takes subject to 
the widow’s right to dower, may well be regarded as a I'ule of the law of 
inheritance. And, accordingly, in some of the cases cited at the bar, the Supreme 
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Court assigned dower to the widow as againsf the heir-at-law. But the rule 
that a wife’s right to dower attaches by marriage, and follows the land in the 
hands of a purchaser, is a peculiar and characteristic doctrine of the feudal 
law, and can only, it seems to me, prevail in Calcutta, if it can be affirmed that 
the English law of real property was introduced into Calcutta in its entirety. 
But this proposition is expressly negatived by the Privy Council in the case to 
which I have referred. On this ground I am of opinion that the plaintiff’s 
claim fails. It is, therefore, unnecessary to consider any of the other questions 
which have been discussed. 

From this decision the plaintiff appealed. 

Mr. Evans and Mr. Agneiv for the Appellant. 

Mr. Phillips and Mr. J, G. Apcar for the Bespondents. 

Mr. Evans. — There is only one right of dower — the old common law right — 
applicable. In Calcutta it has always been the practice for the wife to join to 
bar her dower. Lands in Calcutta have always been conveyed with regular 
investigation of title. They are held as freeholds of inheritance, and dower 
assignable out of them. [PONTIFEX, J. — It would take away from the 
mutuality of contract between husband and wife to hold that the widow is not 
entitled to doweras against a purchaser from the husband. The husband is 
entitled to an estate by the courtesy in his wife’s lands.] The Dower Act (XXTX 
of 1839) recites, that it is expedient to extend the amendments in the English 
law of dower to the territories of the East India Company in cases which, but 
for the passing of the Act, would be governed by the English law of dower as 
it existed previously ; and s. 4 of that Act provides that no widow shall be 
[798] entitled to dower out of any land which shall have been absolutely 
disposed of by her husband in his lifetime, or by his will. This shows that 
the Legislature considered that the Englisli law of dower applied. Arme- 
nians have no law of their own and are governed by the English law ; and 
an Armenian widow has been held to be entitled to dower— v. 
Emin (1 Morley, 300 ; Morton by Montriou, 242). In the case referred 
to by the learned Judge in the Court below — The Mayor of Lyons v. The 
East India Co. (l Moore’s I. A., 276) — Lord Brougham says, that alien 
widows have had dower assigned to them. The law of dower is not 
of feudal origin. Its origin is uncertain — Petersdorff’s Abridgment, Tit. 
Dower ; but it was in existence before the conquest, and was in fact 
abridged by the feudal law. It attaches in England to lands of gavelkind 
and borough Elnglish tenure. The question lo, whether the law^ of dower was 
introduced into this country , and if so, what law was it ? English, or what 
other ? The only law of dower we know is the English law, and its existence 
has been repeatedly recognized in these Courts. The only law applicable 
to British subjects otlier than Hindus and Mahomedans is the English 
laws : Emin v. Emin (1 Morley, 300 ; Morton by Montriou, 242), Stephen v. 
Hnme (Fulton, 224), Musleah v. MusUah (Fulton 420) ; 1 Boulnois, 234), 
Joseph v. Bonxild (Morton by Montriou, 111) ; In the matter of Cach^ck (1 Morley, 
375) ; Motley’s Introd., pp. 187, 298). There is no case which expressly decides 
that dower will attach as against a purchaser ; but in Dela Cruz v. Ooorachand 
Seal (Clarke’s Addl. Rules and Orders 335) the Court considered that it would. 
[Garth, C. J. — If we are to apply the law of dower at all, why should we 
stop at a particular point and refuse to apply it in its entirety ? Poktifex, 
J. — Was’tbe husband seised ? ] The conveyance recites that ,he is seised and 
possessed of the property as and for an estate of inheritance in fee-simple. The 
learned Judge admits that' dower attaches as against the heir, but refuses to 
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rextend the law on the authority of The Mayor of Lyons v. The East India Co. 
(1 Moore’s I. A., 276). But that case is based on The Attorney -General 
[799] V. Stewart (2 Mer,, 160) which shows that laws having only a local effect, 
.and applicable only to England, such as the Mortmain Acts, are not to be con- 
sidered as introduced into a Colony. Dower does not come under this class 
of cases. The reasons given in T}ie Attoriu>y -General v. Stewart (2 Mer., 160) 
were followed in The Advocate-General of Benpal v. Ranee Sv/momoyee (9 Moore’s 
I. A., 425). That lands in Calcutta are freehold of inheritance appears from 
Gardiner v. Fell (1 Moore’s I. A., 299) and Freeman v. Fairlie (l Moore's 
I. A., 305). 

[He was stopped by the Court.] 

Mr. Phillips, — There is no evidence that this is an estate of inheritance in 
iee-simple. The recital in the deed is not evidence against my client. It is 
merely the vendor’s statement of his own title. There would be great incon- 
wenience in extending the right of dpwer as against a purchaser from the 
husband. The natives of this country are not familiar with English law, and 
a Hindu purchaser would never think of enquiring whether such a right 
existed. There is no such estate existing in this country as an estate of fee- 
simple in inheritance, and dower can only attach on such an estate. It was 
necessary to introduce a law of inheritance, and the English law was followed, 
and dower has been assigned as against an heir-at-law\ But dowser was only 
partially introduced ; it cannot be assigned as against any one but the heir. 
'This is an artificial conveyance, and the wife was not asked to join. That 
shows that the purchaser was not aware of her existence. The letter of the 
Court of Directors in 1792, Tagore Law Lectures, 1874, p. 283, show^s. that the 
English law relating to land had not then been introduced. None of the 
•cases go so far as to say that dower is assignable against a purcliaser. They 
•do say that it is assignable as against the heir, and so far they are binding ; 
but the law should not be extended ; the inconvenience and injustice of doing 
so would be very great. [Garth, C. J. — There is no more injustice in enforc- 
ing that charge than any other. A purchaser must look to his title [800] and 
‘See what incumbrances there are on the property. PONTIFEX, J, — If a Hindu 
.governed by the Mitakshara law comes to Calcutta, and buys land here, and a 
Hindu governed by the Dayabhaga buys from him, he would buy subject to the 
rights of the vendor’s sons, and could not contend that he w^as ignorant of the 
Mitakshara law.] The only case in which it is expressly decided that a widow 
is entitled to dower is Emin v. Emin(l Moiiey, 300; Morton by Montnou, 242), 
and that case goes too far, for it shows that dower would attach to lauds in the 
mofussil. In none of the other cases is there any express decision to that effect, 
Dcedem and Salvage v. Bancharam Tagore (Morton by Montriou, 106), Joseph 
T. Ronald (Morton by Monrtriou, 111), Jebb v. Lefevre (Morton by Montriou, 
152). The utmost reached in Freeman v. Fairhe (1 Moore’s I. A. 305) is, that an 
equitable fee exists, and that is not an estate out of which dower can be assigned. 
It is an incident of real estates in this country that they are assets in the hands 
•of executors for the payment of debts. That shows that they are not techni- 
•oally estates 6f inheritance. [PoNTlFEX, J. — In England real estate may be 
assets in the hands of executors for the payment of debts : Robinson v. Lowater 
(17 Beav., 592 ; 5 D. M. G., 272).J There must be a legal estate of 
inheritance in fee-simple in order that dower may attach. No case decides 
that such an estate exists in India. That point was not decided in Freeman v. 
Fairlie (1 Moore's I. A., 305) ; the only question there was, whether a will 
eittested by two witnesses pass^ land : it was enough to consider where the 
estate was to go, whether to tj|;ie legal personal representatives or to the heir. The 
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fact that was customary to levy fines to bar dower does not prove that fee- 
simple estates existed, but merely that it was thought advisible to take precau- 
tions to prevent the widow from claiming. The right to dower was swept 
away by the Succession Act. Section 4 provides that no person shall by 
marriage acquire an>' interest in the property of the person whom he or she 
marries ; and ss. 25-28 provide for the widow in case of intestacy. [Gauth, 
C. J. — Dower has the effect of a settlement on the [ 801 ] marriage ; it is a 
charge w^hich the husband cannot alienate without the consent of the wifo.J 
— It cannot have been intended that a widow should get her dower and also the 
crovision under the Act. He also referred to s. 17 of 21 Geo. Ill, 
p. 70. 

Mr. Aijnew in reply referred to Nekmni Jemadar v. hwan Piasad PaeJum 
(5 B. L. li., G43) and Ja(jadamha IJaaf v (iroh (5 B. L B , (>30). 

Garth, C.J. — The plaintiff is the widow of an Armenian geni.leman, to whom 
she was married in the >ea7 1837, and she claims, m this suit, to have her dowser 
assigned to her out of certain lands in Calcutta, winch btdonged to hei husband 
at the time ol the marriage, but were afterwards sold l)v him to one Bungslioe 
Dhur Dutl and Nohin Chunder Dutt by an indentuie dated the 0th of May 
1866. 

The defendants’ title is derived from the piirchasors undci* that deed ; and 
their-o<3ntention, stated bro^idiy, is. that the Hnglish law of dow^ei is not 
applicable to a case of this kind. 

The learned Judge in the Court below' appeals to liave consideied, that 
although lands hold bv Armenian subiects in Calcutta are subject generally 
to the Knglish law of inheritance, and although the Jaw^ of dow'er might have 
formed a portion of Lliat law\ yol., as there is no direct authority for the position 
that a widow' in this country can enforce her right to dower as against a 
puroliasev from her husband, lie was not bound to extimd the law of dower to 
such a case, and be therefore dismissed tlie plaintiff’s suit. 

Now, it being once established, that the law of dower lias ahvavs been 
recognized as a part of the law of inheritance in this country, that Armenians 
are subject to tliat law, and that the property in question y\as hold by the 
plaintiff's husband for an estate to which the law of dowTi* yvould attach, I 
conless I should leol great dihiculty in placing any arbitrary limit upon that 
law, and in denviug tlie plaintiff, as against a purchaser from lier husliand, the 
rights to which she is admittedly entitled as against his heir 

Mr. Phillips, who argued the case orr behalf of the rosi)on-r802jdents, 
seemed rather sensible, as 1 thought, of this difficulty , and he, therefore, 
preferred to take the bolder course of contending, not only that the law of doww 
has never hiion recognized here in the same way as it lias been in England, 
but that estates held liere by Europeans, although the> niiglit in one sense be 
estates of inheritance, were not estates of that particular character to which the 
right of dower could legally attach. And helms also relied on two or three 
other points, which 1 shall proceed to deal with in their proper place. 

The case has been argued at some length, and our attention has been 
called to a great many authorities ; but I am bound to. say, that from first to 
last 1 have never entertained the slightest doubt, either tliat tlie law of dower 
has been recognized in this country, amongst Europeans and Armenians, as a 
branch of the law of inheritance, or that estates which have b^en held by 
British subjects under the name of freehold estates of inheritance are in all 
essential respects the same estates wliich have been held in England under the 
same name. 
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Indeed, I should be extremely sorry to think that at this day any doubt 
eould reasonably be thrown upon either of these propositions. For a long series 
of years estates of inheritance have been enjoyed and dealt with by British 
subjects here in the same way as they have been in England. They have been 
bought and sold as such. They have been transferred from hand to hand by 
modes of conveyance which are only applicable to English tenures, and 
meaningless as applied to any other tenures. They have been considered and 
treated as such by the Supreme Court since its first establishment ; and they 
have been made the subject of real actions, which we all know constituted a 
machinery quite inappropriate to any other than English tenures. And lastly, 
they have over and over again been recognized and dealt with as such by the 
Indian Legislature. 

In fact, if Mr. Phillips* argument is well founded, it seems to me, that 
not only proprietors of land themselves, but also the legal profession, and the 
Courts of law, and the Legislature, have all for years past been labouring under 
a very serious mistake. 

[ 803 ] So long ago as the year 1815, we have the direct authority of the 
Supreme Court in the case of Emin v- Emin (Morton by Montriou, p. 242) 

• deciding — 1st, that the English law of dower was at that time recognized, and 
enforced here as it was in England ; and 2ndly, that Armenian subjects of the 
British Crown resident in Calcutta were amenable to that law. 

In that case a bill was filed by the widow of an Armenian against the 
heir-at-law (being the eldest of two sons of her deceased husband), praying to 
have her dower assigned. Her husband was also an Armenian ; and the lands 

• out of which the dower was claimed, and of which the husband was alleged to 
have been seised for an estate of inheritance in fee-simple, were, for the most 
part, within the town of Calcutta, though a small portion of them were situate 
in a neighbouring mouza. 

A decree was made in favour of the plaintiff by Sir Edward Hyde East and 
Sir W. Burroughs, that the dower should be assigned by a commissioner in the 
usual way ; and a final decree was subsequently made confirming the commis- 
sioner’s report, by a Court which consisted of Sir Edward Hyde East, 
.Sir Francis Macanaghten, and Sir Anthony Buffer. 

From that time to the present, as far as we know, the correctness of this 
decision has never been questioned, and we have the further evidence that the 
law of dower was fully recognized, from the fact that a large number of fines 
have been produced before us from amongst the records of the Supreme Court, 
which have been levied from time to time for the express purpose of barring 
.dower. 

Then we have the Dower Amendment Act of 1839, passed by the Legis- 
lature of this country, corresponding in most of its provisions with the Dower 
Amendment Act in England, the 3 and 4 Wm. II, c. 105. 

If the contention of the defendants were right, there could have been no 
such thing in this country as the law of dower, because there were no estate to 
which that daw could legally attach. But the preamble of this Act distinctly 
affirms the existence of that law in India, and the necessity for amending it as 
it had been amended in England. 

[ 804 ] The various sections of the Act treat of the doctrine of seisin,” of 
rights of entry,” and of equitable,” as distinguished from “ legal estates of 

inheritance,” in language which would nave no meaning, unless the English 
law of inheritance prevaitod in this country. 
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It seems to me, therefore, that even if we entertained any doubt upon the 
subject, which I certainly do not, it would not be possible for us at the present 
day to ignore the existence of a law thus distinctly affirmed, both by the 
Supreme Court and the Legislature. As a matter of principle, there would 
seem to be at least as much reason, why amongst British subjects in India a- 
provision should be made by law for a wife's maintenance as in England. And 
if this principle is conceded, it is difficult to see why a wife should have less 
power of enforcing her rights against a purchaser from her husband than she 
had in England. 

It then being once established that the law of dower has prevailed in this 
country, we have no right, as it seems to me, to contest or modify that law 
according to our own notions of justice: we must administer it in its integrity; 
and we have no more right to deprive the plaintiff of the benefit of it by holding 
(contrary to its well-known rules) that her husband could deprive her of her 
dower, by aliening his lands to a stranger, then we should have to liold, that a 
tenant for life or in tail might sell the inheritance absolutely, to the preiudice 
of the reversioner or remainderman. 

Besides, it seems to me, that s. 4 of the Dower Amendment Act is itself 
an authority, that, before the Act, a husband could not alien or devise his landa 
so as to deprive his wife of her dower. That section purports to deprive a wife 
of her^ right to dower in landn^ which may have been aliened or devised by her 
husband %n his hfetiim, which means, if it means anything, that in the view of 
the Legislature, a wife, before the Act, had a right to dower in such lands. The 
section would not only be superfluous, but misleading, unless the wife» had 
such a right. 

The learned Judge in the Court below has alluded to the judgment of the 
Privy Council in the case of The Mayot of Lyons v. The East India Co. 
(1 Moore’s T A , 175), as affording an authority, [ 805 ] that the English law of 
inheritance was not introduced here in its entirety, but only so much of it as was 
applicable to the state of things in India. But that case, as I read it, does not 
mean to decide that the Courts of this country aro justified in adopting just so 
much of the law of inheritance or of dower, or of any other law, as they 
consider equitable, and rejecting the re.st. It onlv points out, tliat there are 
certain portions of our English Statute law, which from their very nature were 
only passed for reasons connected wnth England, and which would not be 
applicable to India, or any other Colony of the British Crown, as for instancy 
the Mortmain Acts, the law of Aliens, and the like. 

That part of the law of dower, whicli we are called upon to administer in 
this case, is obviously quite as necessary to tlie duo enforcement of the wife’s 
rights in India as it would have been in England. 

Then it was suggested, rather than argued, by the defendants’ counsel, 
that although as against a European or any other purchaser (except a 
a Hindu or Mahomedan), the wife might enforce her rights, s. 17 of 21 Geo. 
Ill, c. 70, prevents her from enforcing them as against a Hindu purchaser. 

That section enacts as follows ; — • 

“ Provided’ always, and be it enacted, that the Supreme Couit of Judi- 
cature aii Port William in Bengal shall have full power and authority to hear 
and determine, in such manner as is provided for that purpose in the said 
Charter or Letters Patent, all and all manner of actions tmd suits against all 
and singular the inhabitants of the said city of Calcutta, provided that their 
inheritance and succession to lands, rents, and goods, and all matters of con- 

and dealing between party and party shall be determined, in the case of 
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Mafapmedans, by the Iaw« and . usages of MahomedauSi and in ease of^^Oen- 
iioos^ by the laws a^nd usages ^of Gentoos : and where only one of the parties sbaUi 
be a Mahomedan or Gen^, by the laws and usages of the defendant.** 

It is suggested that as against the defendants here, who are Hindus, the 
Hindu law of inheritanoe ought to prevail ; and that as the Hindus recognise 
no rule of dower, the plaintiff [806 j cannot enforce that law as against the 
present defendants. This point, however, was not seriously press^ upon us* 
It may not be very easy to define what the concluding words of the section 
really mean ; but whatever their proper construction may be, it is clear that 
they do not mean this, that where a Hindu purchases land from a European, in 
which the vendor has only a limited interest, the Hindu purchaser is to be in 
any better position as regards his purchase than a European purchaser would 
be. If the plaintiff’s husband had no power to defeat her right by selling bis 
land to a European, it is clear to me that he had no power to do so by selling 
to a Hindu or Mohomedan, 

Then it was also contended, that assuming the plaintiff to have had an 
inchoate right to dower at the time when the Indian Succession Act (X of 
1865) passed, she was deprived of her right by virtue of that Act. It was 
argued that s. 27, which provides what property of the husband the wife 
shall be entitled to in the event of his dying intestate, impliedly, though 
not expressly, deprived her of any other provision to which she was entitled at 
the time of the passing of that Act. But I think we cannot put any such 
construction on s. 27. If the plaintiff had an inchoate right to dower at the 
time of the passing of the Act, nothing short of express words could deprive 
her of that right. 

Indeed, s. 4 seems to exclude the notion of a wife, who was entitled to 
dower when the Act passed, being deprived of it by s. 27. It enacts that “ No 
person shall by marriage acquire any interest in the property of the person whom 
he or she marries,*’ That is evidently a prospective provision ; and it is in- 
tended, as it seems to me, to leave rights unaffected which had already been 
acquired before the Act passed. 

The only remaining point ai-gued by Mr. Phillips was one of a somewhat 
technical nature. It is not noticed in the judgment of the lower Court, and 
was evidently considered of no weight ; and if I thought there was anything 
in it, I should certainly have been disxx>8ed to allow the plaintiff* to call 
Additional evidence. 

It is said that there was no sufficient proof in the Court below[807] that 
the husband’s estate in the property in question was an estate in fee-simple. 

Mr. Phillips called no evidence on this point, nor offered to call any ; nor 
did he pretend to say that the estate which his client’s ancestors had bought 
from the plaintiff's husband was other than an absolute estate, which is known 
here by the name of a fee-simple. His bare contention was, that the plaintiff 
was bound to prove that the estate sold was an estate of inheritance, and that 
she had failed in that proof. 

The conveyance, however, under which the defendants claim, and which was 
put in by the plaintiff, contains a recital that the vendor ** is seised of, or other- 
wise well entitled to, the property intended to be sold for an estate of inheritance 
in fee-simple,'* ejxdit purports to convey that estate to the purchasers. 

Although* therefcm, as between the plaintiff (who was no party to the 

deed) and defendantSt there was no estoppel, which would prevent thedefen? 

> ' ^ « 
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dantB from proving that the estate sold was other than an estate in fee-simple,, 
yet as the purohasm; .^^ht the i^rpperty ae and for an eatate of inhecitanoe, and 
paid for it as snob, t oonsider that is clearly primd facie evidence against 
Ihem and the defendants as claiming nnder them, that the estate Was what it 
purported to be. 

It is one of those admissions by conduct of parties which amounts to 
evidence against jbhem. If a written contract was made between buyer and 
seller with regard to the purchase of a horse, that contract (quite apart from 
any question of estoppel) would be primd facie evidence as against both buyer 
and seller that the thing sold was a horse. It would of course be perfectly 
competent for either of them to show that the thing sold was not a horse but 
primd facie their contract and their conduct would be evidence the other way. 

I am of opinion,*" therefore, that as against the land in the possession of 
the defendants, the plaintiff is entitled to have her dower assigned , and that 
the usual decree should be made, appointing a commissioner for that purpose. 

I think also that the plaintiff ought to have her costs in this Court J 4 nd 
in the Court below on scale 2. 

"[808] Pontifex, J. — I also am of the same opinion. The very learned 
argument of Mr. Phillips might have had some weight in a bygone age dusty 
with the lore of Feame and Preston. But it seems to me, for the reasons 
stated by my Lord, to be now of purely antiquarian interest ; and even if it 
could have had any successful issue before the Courts, and the Legislature had, 
as Mr. Phillips argues, been misled by a false analogy, it is now propounded 
unfortunately about a century too late. 

I will add one word with respect to s. 17 of 21 Geo. Ill, c. 70. It seems 
to me, though the language is a little confusing, that the true construction of 
section must confine the words their inheritance and successson*’ to questions 
relating to inheritance and succession by the defendants. The present is a 
question of the plaintiff’s succession, and therefore not determinable by tJie 
laws and usages of the Gentoos. 

Garth, C.J. — A question has been raised between the parties upon this 
judgment, from what time the defendants are bound to account to the plaintiff 
for the profits of the property. We find that, in the case of Emtn v, Emm 
(1 Morley, 300 ; Morton by Montriou, 242), an account of the profits was 
ordered from the death of the plaintiff’s husband , and probably in a suit for 
dower against the heir or devisee of the husband, that would be the ordinary 
rule. But in the present case, it does not appear that the defendants had any 
notice, until the suit was brought, that the plaintiff claimed her dower out of 
the property in question. She might reasonably have supposed that she had 
no such claim ^ and we think that it would be unjust, under such oircumstances, 
to order an account against them prior to the date of ^uit. 

The decree, therefore, will direct an account of the profits to be taken in 
usual way from that date. 

Attorney tor the Appellant : Mr, H. C. Chick. 
f Attorneys lor the Respondents : Messrs. Dhwr sjid Dht^, 
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NOTES. 


.URMBNIANS : HOW FAR BNOLIBH LAW AFPLICABLE IN INDIA. 

A tenn of years was held to be personalty in India in case of Armenians as it is under the 
English Law (1896) 24 Cal. 216. 

Statute of Frauds (29 Charles II, €. 8) except so far as it has been repealed was held 
^applicable to Parsis in India ; — (1881) 6 Bom. 368. 

See our Notes to 1 M.I.A. 175 in the Indian Reports Vol. I. p. 80.] 


[809] The 4th April, 1881. 
Present : 

Mr. Justice Wilson. 


Steel and others 
versus 
Bobarts. 


Appheation on beJialf of Arbitrators — ’Reference — Costs of Reference, 

There is nothing in the Civil Procedure Code which authorizes arbitrators to apply to the 
Court for confirmation of an order passed by them making payment of their fees a condition 
precedent to the hearing of a reference. 

Messrs. Barrow and Dignam, who were the arbitrators appointed in the 
^[bove^mentioned suit to arbitrate between Mr. Steel and Mr. Bobarts in certain 
naouatters which were known as the Bavelie, Burlah, Panicherra and Stainforth 
aieferences, applied to the Court on motion, notice of which was duly served on 
the defendant’s attorney, for confirmation of an order passed by them on the 
:2l8t March 1881. 

It appeared that the arbitrators had given their award in the Bavelie 
iroference in favour of the plaintiff, and that they had also made an award in the 
Burlah reference and that the arbitrators’ fees for attendance and preparing the 
latter award amounted to Bs. 8, 349, which sum had not been paid; and that on 
the 30th September 1880, they gave notice to Messrs. Sanderson and Co., the 
plaintiffs’ attorneys, that the award was ready and would be filed on paymrat 
of the arbitrators’ feeB, ^ Qn the receipt of this intimation, Messrs. Simderson 
and Co. wrote to Messrs. Itomfry and Co., the defendant’s attomeySf expressing 
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their reftdineBB to pay their clients^ share, and suggesting that Messrs. Bemfry 
and Co. should pay the defendant’s share, and that the award should then 
be filed. Messrs. Bemfry and Co. replied that it was the plaintiffs’ duty to 
take up the award. 

The arbitrators met on the 2nd March 1881, at which meeting both the 
plaintiffs and defendants were represented, and decided on passing the following 
order as to the undermentioned reference ; 

“ Panicherra and Stainforth references.” 

*'^Ordered, subject to the sanction of the Court being obtained, that, without 
prejudice to any order or award that may hereafter be made as to how the 
oosts of these references and awards are to be hereafter paid or borne by the 
parties, the parties do pay [810] the arbitrators’ fees of these two references 
to be fixed by the arbitrators) in equal shares, — that is to say, one-half by 
Messrs. Sanderson and^Co.’s clients, and the other half by Mr. Bemfry ’s 
clients ; and that the arbitrators' fees for every subsequent meeting be paid by 
the parties in the same proportion before such meeting is opened. In the event 
of either party not paying the fees hereby directed to be paid, the arbitrators 
will proceed ex parte in the reference or references as to which default shall 
be made at the instance of the party who shall pay such fees. Messrs. Sanderson 
and Co. are directed _to apply to the Court for the sanction required to the 
arbitrator’s order ; and the arbitrators direct that their costs of such application 
be costs of the reference, whatever may be the result. ” Mr. Bemfry at this 
meeting protested against such an order, on the grounds that the deed of sub- 
mission providing for the references contained no provision for prepayment of 
fees, and that no such condition precedent to the hearing of a reference 
could be made. The arbitrators, however, replied that els. 1 and 3 of 
this agreement empowered the arbitrators to “ regulate the proceedings,” to 
which Mr. Bemfry replied that such regulation referred only to the mode of 
proceeding and the reference in which matters were to be taken. The order 
was ultimately passed as set out above, and the matter came up before the 
Court on motion, asking for confirmation of the order. 

Mr. Allen for the Plaintiffs. 

Mr. Bonnerjee for the Defendants. 

Wilson, J., decided that, where a matter is before arbitrators, it is out 
of the hands of the Court ; that although the Civil Procedure Code 
gives power to the Court to interfere in various ways in arbitration 
matters, it makes no provision for such an application as the present. Such 
being the case, added to the fact that he considered that no sufficient reason 
for making the application had been advanced, the motion was dismissed 
with costs. 

Application dismissed, ' 

Attorneys for the Applicants : Sanderson and Co, 

Attorneys for the opposite party : Bemfry and Bemfry, 
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[81*1 5rtte mJi March, 1881. \ ' 

;P^sbnt: 

Mr. Justice Broughton. 


Juggut Chunder Boy and others. Plaintiffs 

versus 

Boop Chand Shaw and others..... Defendants. 


. Suit on Hathchitta — Partnershtp — Sotne Partners denying Debt, 
others admitting Debt — Costs as between Defendants. 

In a suit brought against several partners to recover a sum of money on a hathchitta » 
some of the partners denied the debt and the partnership, whilst others admitted both the 
partnership and the liability ; the Court found in favour of the plaintiffs, and gave them a 
decree' for the amount sued for with costs, and ordered the defendants who had disputed the 
debt and the fact of the partnership, to pay the costs of the other defendants, who had 
admitted their liability. 

Juggut Chunder Boy, Surut Chunder Boy, and Protab Chunder Roy 
traders, sued the defendants (Boop Chand Shaw, Sonatun Shaw, and Bakhal Das 
Shaw (an infant), who were alleg^ to carry on business as “ Nodear Chand, Boop 
Chand, Sonatun, and Tariney Pershad Shaw,”) for a sum of Bs* 2,760, principal 
and Bs. 319-14-9, as interest up to 14th June 1880, due on a hathchitta, 
dated 2nd July 1879, signed by the defendants’ gomashta Mohanundo Shaw 
alleging that they had demanded payment, but that it had been refused. 

Boop Chand denied the partnership, and denied the debt, and stated that 
Mohanundo Shaw had no authority to sign the hathchitta on his behalf. He 
farther stated, that, some years ago, he had inherited, on the death of his 
father, a certain share in a business which had been carried on by his father 
in partnership with others, under the name of Chintaram, Nodear Chand Shaw, 
and that he had remained in the firm till June or July 1877, when he withdrew, 
and that since that time the business had been carried on, so far as he was 
ocmcerned, for the purposes of being wound up. 

Tairny Pershad Shaw and Chand Mohun Shaw admitted the partner* 
ship and the debt, and stated that they had always been ready to liquidate it. 
but that they had been prevented by their copartners. 

[812 j Mr. Kennedy and Mr. T. A. Apear for the Plaintiffs. 

Mr. Bonnerjee for the Defendant Boop Chand and the second Defendant. 

Mr. Dutt for the third, fourth, and fifth Defendants, contended that, hiaving 
admitted the debt, he was entitled to his costs* 

Mr. Jastioe Broughton found that the defendants were partners, aud 
gave a decree in favour of the plaintiffs against all the defendants, and ordered 
Bmp Chand to pay the costs incurred by Tariney Pershad Shaw and Chand 
Mohun Shaw, and the costs of Bakhal I^s to be paid out of the partnership* 
assets, aftet satisfaction of the debt. 

Attorneys for the IJ^intiffs : Mookerjee and Deb. 

Attorneys for the Defendants : Swinhoe d Co 0. G. Gangooly. 
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2%6 March, 1881. 

Pbbsei^T : 

Mr. Justice Cunningham and Mr. Justice Prinsep. 


Acbul Mahta and Others Defendants 

versus 

Bajun Mahta and Others Plaintiffs.''' 


Easement — Limitation^ Ptect^f—Ltmitaiion Act (XV of 1877), s. 26 — Presumption of a Grant, 

In a suit to establish an easement when limitation is pleaded, the proper issues to frame 
under s. 26t of Act XV of 1877 (Limitation Act) are : — 

(i) Whether the easement in question was peaceably, openly, and as of right, enjoyed by 
the plaintiff, or those through whom he claims, within two years of the institution of the suit 
and 

(ii) in the event of the above issue being found in the negative, whether there is evidence 
of enjoyment on the part of the plaintiff, or those through [ 813 ] whom he claims, of such 
a character and duration as to justify the presumption of a grant or other legal origin of the 
plaintiff's right independent of the provisions of Act XV of 1877, s. 26. f 

This was a suit brought by the plaintiff Bajun Mahta, in the Court of the 
Additional Munsif of Oontai, to establish his right of way over a footpath 
through the defendants* premises. He alleged, that he had been using the 
same for a period of upwards of fifty or sixty years prior to September 1877, 
and that the defendants had then wrongfully closed it up in execution of a 
collusive decree obtained in a suit to which he was not a party, although he had 
previously instituted criminal proceedings against them with reference to the 
obstruction of the pathway and been successful in getting it reopened. The 
defendants, amongst other pleas, raised that of limitation, alleging that the 

* Appeal from Appellate Decree, No. 2297 of 1879, against the decree of W. Cornell, 
Esq., District Judge of Midnapore, dated the 7th July 1879, reversing the decree of 
Baboo Kalli Nath Dhur, Munsif of Gontai, dated the 29th June 1878. 

1 [Sec. 26 . — ^Where the access and use of light or air to and for any building have been 
peaceably enjoyed therewith, as an easement, and as of right, 
Acquisition of right to without interruption, and for twenty years, and where any way 
easements. or watercourse, or the use of any water, or any other easement 

(whether affirmative or negative) has been peaceably and openly 
enjoyed by any person claiming title thereto as an easement and as of right, without inter- 
ruption, and for ^enty years, 

the right to such access and use of light and air, way, watercourse, use of water, or other 
easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period ending within two 
years next before, the institution of the suit wherein the claim te which such period relates 
is contested. 

Explanation , — Nothing is an interruption within the meaning of this section, unless 
where there is an actual discontinuance of the possession or enjoyment by reason of an 
obstruction by the act of some person other than the claimant, and unless such obstruction 
is submitted to or acquiesced in for one year after the claimant has notice ‘ thereof and of the 
person making or authorizing the same to be made.] 
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plaintiff had not enjoyed the easement within the period of two years before the 
institution of the suit. The Munsif having dismissed the oase in th6 first 
instance, the plaintiff appealed to the Judge, who, in giving him a decree, 
observed, that he found no proof that there was any interruption (which was 
submitted to for one year) before December 1875, the plaintiff not only having 
contested the matter in the Criminal Court, but having also prosecuted the 
defendants, who were punished under s. 188 of the Penal Code in June 1876. 

From this decree the defendants appealed to the High Court. 

Mr. H. C. Mendies for the Appellants. 

Baboo Shooshi Bhoosun Dutt for the Eespondents. 

The Judgment of the Court (CUNNINGHAM and Pbinsbp, JJ.) was 
delivered by 

Cunningham, J. — In this case the plaintiff’s cause of action is the forcible 
obstruction in September 1877 of a right of way through the defendants* 
premises, which the plaintiff alleges that he has peaceably and publicly used 
for upwards of fifty years. The original Court, finding that no easement was 
proved, and that any use made of the way by the plaintiff was permissive only, 
dismissed the suit. 

[8HJ The lower Appellate Court, considering that the right of way two feet 
wide was proved, reversed the decision of the Munsif, and gave the plaintiff a 
decree. The objection, however, was taken, and is now urged before us in 
special appeal, that there was no proof of enjoyment within two years before 
the suit was brought, and that, accordingly, the right was barred under the 4th 
para, of s. 26 of the Limitation Act of 1877. 

As to this point the Judge observes : I do not find any proof that there 
was any interruption (which was submitted to for one year) before December 
1875.*’ This remark appear^ to refer to the explanation given in the section of 
an “ interruption, *’ and leaves indistinct the point whether, there had been an 
actual enjoyment of the plaintiff, or those under whom or in whose right he 
claims, within two years of the institution of the suit. We must, therefore, 
refer the following issues to the lower Appellate Court. 

1. Was the right of way in question peaceably, openly, and as of right, 
used by the plaintiff or those through whom he claims within two years of the 
institution of the suit ? Supposing that it was so enjoyed, and with reference 
to the alleged antiquity of the right and the observations of their Lordships of 
the Privy Council in Makarat Bajroop Koer v. Syed Abdul Ilossetn (L. B., 7 
I. A„ 240), we further direct the following issue: — 

2. Is there evidence of enjoyment on the part of the plaintiff, or those 
through whom he claims, of such a character and duration as to justify the 
presumption of a grant or other legal origin of the plaintiff's right, independent 
of the provisions of s. 26 of the Limitation Act of 1877. 

NOTES. 

[See our Notes to 1. L. B. 8 Cal. 956 in our Law Reports Reprints.] 

Case remanded. 
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[8153 SMALL CAUSE COUBT EEPEBENCB. 


The 9th and 28th February^ 1881. 

Peesent : 

SiH Etchard Garth, Kt.. Chief Justice, and Mr. Justice Pontipex. 


Eamsebuk and others Plaintiffs 

versus 

* 

Eaihlall Koondoo Defendant.' 


[=8 C. L. R. 457 ] 

Parties — Adding plaintiffs in actions of contract — Noit-jotnder — Joinder of 
plaintiffs after -time for bringing suit has expired, Effect of — Co-contrac- 
tors — Limitation Act (XV of 1877), ss. 20 and 22 — ** Prescribed period *' — 
Procedure — Suit by members of joint Hindu family carrying on trade in 
partnership. 

' V 

Two of the SOUR out of a joint mitakRhara family, consiRting of a father and three sons 
and the widow and sons of a deceased son, and carrying on business ni partnership, Rued to 
recover money due on a hathchitta, dated the 11th December 1870, the last payment made 
and entered by the defendant being on the 20th Julv 1877. No time was fixed for payment 
of the money, so that it became payable on the date of the hathchitta. 

The suit was instituted on the 10th July 1880, and came on for hearing on the 26th 
July, when an objection was taken, that all the parties who ought to sue were not on the 
record. On the application of the original plaintiffs the names of the father and the third 
son wore then added, and the plaintilTs were described as surMMng partners of the deceased 
son. At the time the additu nal plaintiffs were made parties, the sint was, as regards 
them, barred by limitation. 

Held, that the additional plaintiffs were rightly made parties to the suit, notwithstand- 
ing that the suit was, as far as they were concerned, barred 

In actions of contract it is the right of the defendant, if he takes the objection in proper 
time, to insist upon all the persons with whom he contracted being joined as plaintiffs, and 
if, after the objection has been raised, the plaintiff proceeds with the suit without taking 
steps to add the person or persons whose nonjoinder has been objected to, and the Court finds 
that the objection is well founded, the suit must be dismissed. 

That, inasmuch as the original plaintiffs could only enforce their claim in conjunction 


* Case referred for the opinion of the High Court under s. 7, Act XXVI of 1864, by 
H. Mil^t, Esq., and Baboo Koonjo Lall Baner jee, the First and Second Judges of the Calcutta 
Small Cause Court. 


3 OAL.— 74 
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with the added plaintiffs, and the addcAplaintiffs were barred by p. 22,* pf Act XV of 1877, the 
claim of the original plaintiffs was alsp banned. 

Boydonath Bag v. G^ish Chunder Boy (I, L. R., 3 Cal., 20) dissented from. 

[ 816 ] That the suit, jf all the plaintiffs had originally joined in suing, would not have 
been barred by s. 20 1 of Act XV of 1877. The words “prescribed period ” in that section 
mean, not the period prescribed for the payment of the debt, but the proscribed period of 
limitation. 

There is no equity, but often much injustice, in allowing one joint-contractor out of 
many to sue a defendant, notwithstanding an objection duly made by the latter ; and the 
Court has no right to allow one contractor to recover under such circumstances, though he 
may no doubt afterwards adjust the sum which he recovers with his co-contractors. 

As between the members of a joint family, any one or more may be authorized by the 
rest to act as their agent or agents in any business transaction ; but when a joint family or 
any members of it carry on a trade in partnership, find contract with the outside public in 
the course of that trade, they have no greater privileges than any other traders. If they 
are really partners, they must bo bound by the same rules of law for enforcing their contracts 
in Courts of law as any other partnership. 

The facts of this case fully appear from the referring order, which was as 
follows : — 

“ This suit was originally instituted against the defendant on the 19bh 
July 1880. It is based upon a hathchitta dated the 2nd Pous 1283, corresponding 
witK the 11th December 1876, for recovery of Es. 529-1 as principal and 
interest. The suit w^as originally instituted by Eamsebuk and Sewruttpn 
Ohand, residing in Calcutta, describing themselves as carrying on busirAp 
under the firm of Sew Ohurnlall Luchmondeen. The case came on for heari^ 
before the first Judge, on the 26th July last, when tlie defendant pleaded 
misjoinder of parties, though, properly speaking, it ought to have be^n nonjoinder 
of parties. Accordingly, on the application of the first two plaintiffs on the 
record, the names of the other two plaintiffs, Sew Oliimilall and Bhogowandeen, 


Effect of substituting or 
adding new plaintiff or 
defendant. 


Proviso whore original 
plaintiff dies. 


*£Sec. 22 .--When, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, the suit shall, as 
regards him, be deemed to have been instituted when he was so 
made a part> , 

Provided that, when a plaintiff dies, and the suit is con- 
tinued his legal reprcsent.itive, it shall, as regards him, be 
doomed to have been instituted when it w'as instituted by the 
deceased plaintiff : 


Provided also that, when a defendant dies, and the suit is 
Proviso whore original continued against his legal representative, it shall, as regards, 
defendant dies. him, be deemed to have been instituted when it was instituted 

against the deceased defendant.] 


!£Soc, 20 • -When interest on a debt or legacy is, before the 
Effect of payment of in- expiration of the prescribed period, paid as such by the person 
terest as such. liable to pay the debt or legacy, or by his agent duly authorized 

in this behalf, 


or when part of the principal of a debt is, before the expiration of the prescribed period, 
fr 0 paid by the debtor or by his agent duly authorized in this behalf, 

Effect of part-payment a new period of limitation, according to the nature of the 
of principal. original liability, shall be computed from the time when the 

payment was made 


Provided that, in the case of part-payment of the principal of a debt, the fact of the 
payment appears in the handwriting of the person making the same. 


Effect of receipt of pro- 
duce of mortgaged land. 


Where mortgaged land is in the posseession of the mortgagees 
the receipt of the produce of such land shall be deemed to a 
payment ior the purpose of this section.] 
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were added, with the additional description of surviving partners of Luchmon- 
^^een, the name and style of the firm Sew Churnlall Loiohmondeen being 
^*^^till retained. These parties were added, subject to the objection then taken 
by the defendant, leave being granted to him to raise the same objection 
at the hearing. Sew Churnlall is the father of the other plaintiffs, one other 
son, Luchmondeen, having died some four years ago. At the time the new 
plaintiff’s were added, the suit as regards them was barred by limitation. The 
First Judge, being of opinion that the suit in this form could not proceed, 
£817] dismissed it. Against this decision an application for a new trial was 
filed, and admitted by us. Treating the new trial suit as a fresh one, the 
defendant put in the following pleas : — Deny plaintiff’s right to sue, limitation, 
and never indebted. No plea was recorded on the ground of nonjoinder of 
parties. With the defence thus recorded we have tried the suit cU owvo. So 
far as we could understand the nature of the objection touching the plaintift’’s 
right to sue, it was based on the ground of the names of tlie two last joined 
plaintiff's, Sew Churnlall and Bhogowandeen, being added after their right to 
institute the suit was barred by limitation, and the two other plaintiffs being 
legally incompetent to maintain the suit, and the names of the heirs of Luch- 
mondoen not being added as plaintiffs. We are of opinion that the parsons 
who have been joined together as jilaintiffs are primd facie the proper parties 
to majntain the suit, as they are the persons who are interested in the subject- 
matter of the suit, and with whom virtually the original contract was made by 
the defendant. As regards Luchmondeen’s heirs, his widow and sons not being 
made parties to the suit, we do not consider it absolutely necessary that they 
sifould be impleaded either as plaintiffs or defendants * firstly, because oven if the 
widow, under the Mitakshara law wliich governs the case had a right as well as 
her sons, they were members of a joint undivided Hindu family living in comrnon- 
sality (where each member acts as an agent for the others), and were fully 
represented by the surviving partners, who, when there is acliange in the 
partnership, are the proper persons to sue and be sued in respect of all contracts 
made by or with the firm (Lindley on Partnership, 4tli Edition, p. 490), 
Secondly, because, in the absence of a statutory provision, this has been the 
procedure in such suits recognised by tlie existing practice of this Court. We 
have next to consider whether the suit of the two first plaintiffs is also barred. 
We are satisfied that the law never intended it to be so. The very words of 
s. 22 of Act XV of 1877 are quite against such a construction. The words of the 
section are : the suit shall, as regards him, be deemed to have been instituted 
when he was so made a?party.” This is very [818] plain .language eobviously 
meaning that it is not intended to affect a plaintiff' who has instituted his suit 
within time. This is the view taken by Mr. J ustico Markuy in Boydonath Bag 
V, Gnsh Chundar Boy (I. L. K., 3 Cal., 26) of the identical words in s. 22 of Act 
IX of 1871, which have been re-enacted by s. 22 of the present Limitation Act, 
though it is true Prinsbp, J., differed from him. Another point has been raised 
by the defendant’s pleader. He argues that as the payments were not made 
within the prescribed period for payment, this suit is even against all the plain- 
tiffs barred by limitation. The hathchitta on which the suit was brought is 
for Rs. 460-8, and is dated the 11th December 1876 .(2nd Pous\283). The 
payments made and entered by the defendant in it were as follows : — 


2iid January 1877 (lOth Pous 1283) Bs. 50 

nth April 1877 (30bh Choitro 1283) Rs. 40 

20th July 1877 (6th Srabun 1283) Rs. . 40 

Total Rs. 130 
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“ fee«oit was instituted oa^ie 19th July 1880, oidy one day within time 
' if tjie last pQiyment on the 20th July 1877 gives rise to a new period of 
iunitation. 

“ No time is fixed for the payment of the money, so it becomes due on the 
date of the hathchitta, the 11th December 1876. The argument is, that 
the words in s. 20 of Act XV of 1877, “ before the expiration of the prescribed 
period ’* refer, nob to the prescribed period of limitation, but to the period pre- 
scribed for the payment of the debt. This argument is derived from the fact that, 
in other sections of the Act the words used are, “ before the expiration of the 
prescribed period for the suit *’ (s. 19), or “ in computing the period of limitation 
prescribed for any suit, apical, or application ’’ (s. 12), or some such words ; and 
that accordingly “ the prescribed ” in s. 20 does not mean the prescribed period 
of limitation, but the period prescribed for the payment of the debt. In our opinion 
however, they mean the prescribed period of limitation, although the section does 
not expressly refer to suits. Beading s. 20 together with s. 4 of the Act, which 
is the section that prescribed the different periods of limitation for different 
descrip[819]tions of suits, the words “ prescribed period ” in s. 20 have, we 
think, reference to s. 4" and the second schedule of tlie Act. The words “pres- 
cribed period ” alone are obviously used lor the purpose of conciseness, as it will 
be found that they are similarly used in illustration (b) of s. 4i of the Act, while 
there can be little doubt about their meaning in tlie illustration referred to. 
We may further remark that Mr. Ninian Thompson has also put a similar 
construction upon the same words used in s. 20 of Act XIV of 1871 {vide 
page 17 of his supplement to a commentary on Act XIV of 1859). Again, if the 
argument of the defendant's pleader is a sound one, s. 20 will only apply % 
debts payable at some date subsequently to the date on which they were con- 
tracted, and not to debts payable on demand. Indeed, payments made in respect 
of a debt to become due, would not be a payment of a debt. If money is borrowed 
on the 1st January, and it is agreed that it shall bo repaid on the ist February, 
strictly speaking there is no debt till the 1st February. Then, again, it could not 
give rise to anew period of limitation, for the limitation would run, not from the 
date of payment, but from the date the debt became due, such as ihe 1st February. 
In other words, if the argument is a good one, the section is wholly infructu- 
ous. Such cannot, we think, have been the intention of the Legislature. We 
have next to decide whether the two plaintiffs who instituted this suit can 
recover judgment against the defendant for the entire claim. We are of 
opinion, that either as partners, or as members of a joint undivided Hindu 
family, they have a right, at least to some portion of the money sued for, 
though what that proportion is wo cannot decide. We see, however, no reason 
why the two plaintiffs who originally instituted the suit shoidd not succeed 
in respect of the entire claim. We are of opinion that each member of a joint 
undivided Hindu family, and every partner of a partnership, is an agent for the 


•£Seo. 4 Subject to the provisions contained in sections 
Dismissal of suits, etc., five to twenty-fivo (inclusive), every suit instituted, appeal 
instituted, etc., after period presented, and application made after the period of limita< 
oft!liniitation. • tion prescribed therefor by the second schedule hereto annexed, 

shall be dismissed, although limitation has not been set up as a 
defence. 


Explanatim . — A suit is instituted in ordinary cases when the plaint is presented to the 
proper Officer ; in the case of a pauper, when his application for leave to sue as a pauper is 
hied ; and in the case of a oXfkim against a company which is being wound up by the Court 
when the claixuant first sends in his claim to the official liquidator.] ^ ’ 


t£Sec* 4 (b) An aiq>^ presented after the prescribed periodSis admitted and 
toted. The appt^ shidli nev6rt||file88, be dismissed^f 


rogis- 
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other members or partners. A firm so constituted in th^ name under which a 
suit is originally brought and maintained, represents the whole family. A joint 
undivided Hindu family is a little commonwealth, in which every member 
works for the common good. The earnings and the acquisitions of property 
by each member, wherever made, are the [820] earnings and acquisitions of the 
whole family, and their interests in all respects are identical ; and if the 
members are individually capable of acquiring property for the use of the whole 
family, they can certainly sue and be sued individually. The two partners 
or plaintiffs, at the time they instituted the suit, were alone in Calcutta, and 
the two others in Lucknow. In one sense, therefore, these two partners can 
fairly say that they alone carried on the business in Calcutta in the name of 
the firm, quite irrespective of the two other partners, and in point of fact they 
actually did so ; they, therefore, sought to recover the money in the name of 
tho firm, which included all the partners, in respect of an entire and indivisiblo 
contract. The Court has power, under s. 26 of the Civil Procedure Code, 
extended to this Court, to give judgment for one or more of tho plaintiffs 
who may be entitled to relief , and under s. 32 of the aforesaid Code, we can 
also strike out the names of any plaintiff who may have been improperly 
joined. The liathchitta given by tho defendant to the plaintiff’ Eamsobuk 
was joint, and did not specify shares , the money due under it was payable 
collectiyely, and not distributively ; and as tho defendant has no dofonco on 
the merits, we are of opinion that, in the interests of justice, there should be a 
judgment for the two first plaintiff’s who instituted the suit, for the whole 
amount of tho claim. Both sides have asked us to refer certain questions 
to tho High Court, and as we think that they are important, we are quite 
willing that they should be referred to a higher tribunal. The questions referred, 
which arc in nearly the same language as those given to us by tho defendant's 
pleader, are : — 

“ 1. Whether, upon tho findings arrived at by tho Court, the claim of the 
plaintifi’s is barred, because the names of tho two plaintiffs were added to the 
plaint after tho suit as against them was barred ? 

“ 2. Whether the Court, on the application of tho first two plaintiff’s, had 
power to add the names of the third and fourth plaintiff's, tho defendant having 
objected that the suit, so far as tho third and the fourth plaintiffs wore con- 
cerned, was barred ? 

“ 3. Whether or not the suit is not altogether barred, having regard to 
tho terms of s. 20 of the Indian Limitation Act of 1877 ? 

[821] “ 4. Whether tho first and second plaintiff’s, having by their own 
application made the third and fourth plaintiffs pai’ties, can ask the Court to 
give them (the first and second plaintiffs) a judgment separately from tho third ’ 
and fourth plaintiff's ? 

6. Can the Small Cause Court enter into the equitable rights of the 
plaintiffs as between themselves ? or is not the Small Cause Court a Court of 
Equity for defendants only in terms of s. 25 of Act IX of 1850, by which 
legal claims or demands are permitted to be brought into Court wilih permission 
to the defendants to plead equitable defences ? 

“6. Whether the view taken by the Court of the right of the plaintiff's 
as joint members of an undivided Hindu family, or as members of a trading 
partnership re their debtor, is correct ? Contingent upon the opinion of the 
High Court our judgment is for the full amount sued for in favo^ of the two 
first plaintiffs alone, and the suit is dismissed as against the last two plaintiffs.” 

Mr. li. Alien for the plaintiff’s. — The suit is not barred with respect to the 
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original plaintiffs. Section 22 of Act XV of 1877 only provides that 
the suit should be barred with respect to the party joined. This would 
not affect the original plaintiffs, as the right still remained in the others, 
though the remedy was gone : Boydonath Bag v. Ortsh Chunder Boy (I. L. B., d 
Cal., 26), which was decided on similar words in s. 22 of Act IX of 1871. 
[Garth, 0. J. — Then a plea of nonjoinder would be of no use.] It is practi- 
cally done away with, it only entails adjournment. [Garth, 0. J. — The defen- 
dant may have a right of set-off, which possibly he would not be able to avail 
himself of, unless all the plaintiffs were joined. PoNTiFEX, J. — Must there 
not be a proper institution of a suit to save plaintiffs from being barred by 
limitation — just as an incomplete acknowledgment is not sufficient —and can the 
suit be said to be properly instituted unless all the parties who ought to bo plain- 
tiffs are before the Court ?] The suit is sufficiently complete to save the bar of 
limitation ; the whole debt is due to each of the plaintiffs, and if one is allowed 
to recover, there is no injustice done to the [ 822 ] defendant. Section 26 of 
Act X of 1877 provides, that the Court may give judgment for such one or more 
of the plaintiffs as may be found entitled to relief. This section is made applic- 
able to the Presidency Small Cause Courts. [PoNTiFEX, J. — Here the added 
plaintiffs were only before the Court for the purpose of being dismissed as 
being barred.] It is submitted they are before the Court in a suit, and the 
Court could act under s. 26. Then it is submitted, the original plaintiffs can 
sue as agents for, and on behalf of, the other members of the joint family. 
[PONTIFEX, J. — If you put their right to sue on the ground of their being a 
Mitakshara family, you must show that a kurta may sue alone without joining 
the adults.] The original plaintiffs are agents of the other members ; they are 
the only members residing in Calcutta : it is submitted they can sue alone : 
Qocool Doss v. Tejram (Unreported), decided on the 24th January 1879 b> 
Wilson, J. [PONTIFEX, J. — That was only as to surviving partners.] See 
Kelsal V. Gopaul Doss (l Taylor and Bell, 338). These plaintiffs can bind the 
others ; therefore, they can sue alone. See Lindley on Partnership, 491 ; 
Agacto v. Forbes (14 Moore’s P. C., 160). Under s 20 of Act XV of 1877, the 
original plaintiffs arc not barred, the words “prescribed period” mean the 
prescribed period of limitation, not the period fixed for payment of the debt. 
The contrary has been decided in Tariney ChtLrn Nundy v. Shaikh Abdur 
Bohoman (2 C. L. E., 346) ; but that construction would make the section 
useless and unmeaning, as the learned First Judge shows in the reference, 
and it is submitted that decision is not correct. 

Mr. Piffard for the defendant was not called on. 

The Opinion of the Court was delivered by 

Gartb, G. J. — P#efore answering seriatim the questions referred to us, 
1 think it necessary to explain what I consider to be the law with regard 
to the non-joinder of plaintiffs in actions of contract. This explanation will 
of itself afford an answer to most of the questions referred. In actions 
of contract, it is the right of the defendant, if he takes the objection 
[ 823 ] in proper time, to insist upon all the persons with whom he contracted 
being joined as plaintiffs , and if, after the objection has been raised, the plain- 
tiff proceeds with the suit without taking steps to add the person or persons 
whose nonjoinder has been objected to, and the Court finds that the objection 
Is well founded, the suit must be dismissed. It is for this reason that the 
nonjoinder of plaintiffs in an action of contract has always been a plea in bar ; 
and the just^ of the rule is manifei^. If a defendant is sued by one only of 
two persons mth whom he has contracted, he may have a set-off, or any other 
defence agmwt the i^o, of i^hich he could not avail himself as against the one 
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mkf ; and, besides this, the defendant ought always to be in a position to recoyet 
his costs, if he succeeds, as against all the parties with whom he contracted* 
In the present case the two original plaintiffs yielded at once to the defendantii 
objection and the Court very properly, upon their application, allowed the two 
other plaintiffs to be added. But then the 22nd section of the Limitation Act 
presented a new difficulty to the plaintiffs, and upon this the main question in the 
case depends. In England, since the passing of the Common Law Procedure 
Act of 1852, the amendment might have been made, if the Court thought pro- 
per, so as to protect the claim of the plaintiffs from limitation, because, after 
the amendment, the suit would be considered as having been commenced by all 
the plaintiffs at the time when it was first instituted. If the Court had reason 
to believe that all the plaintiffs had not been joined for some improper motive, 
the amendment would be refused ; but if it considered that the nonjoinder was a 
bond fide mistake, the auiendment would be made, for the express purpose of 
protecting the plaintiffs’ rights, and of preventing the Limitation Act from work- 
ing injustice. (See Lakin v. Watson (2 Cr. & M. 685), Broivn v. Fullerton (13 
M. Si W. 556, and cases there cited at p. 556 of the Report). But the policy of 
the Legislature in this country has been to make the law of limitation much 
more strict than in England, and to take away, as far as possible, any discretion 
from the Courts to modify its strictness. The provisions of s. 22 of the Limitation 
Act seem to have been passed [824] with the avowed object of preventing such 
amendinents being made in such a way as to relieve the plaintiffs from limi- 
tation ; and the effect of those iirovisions in such a case as the present is to 
render the amendment virtually useless to the original plaintiffs. If those 
plaintiffs cannot enforce their claim without joining the additional plaintiff’s, 
and the additional plaintiffs arc barred from enforcing it by the law of limita- 
tion, it is obvious that the suit must fail. The lower Court seems to have sup- 
posed that the original plaintiff’s ought in equity to succeed, although their 
co-contractors may be barred. But this would be directly at variance with 
the rule of law, which requires that all co-contractors should join in such a 
suit, and it would place it in the power of one oi' more of several plaintiffs (co- 
contractors) to render any objection by the defendant on the gi’ound of non- 
joinder ineffectual ; because, by bringing their suit at the very last moment, 
to save limitation, they might always prevent their co-contractors being 
usefully joined, and so secure the judgment of the Court themselves to 
the exclusion of their co-contractors. We have been referred in the course 
of the argument to the case of Boydonath Bag v. Grish Chunder Boy (I. L. R. 
3 Cal. 26), in which Mr. Justice Markuv appears to have held, that, under 
circumstances similar to the present, the two original plaintiffs would be 
entitled to a decree, though their co-contractors were barred. I confess I cannot 
understand, nor agree with that decision ; and if Mr. Justice Prinsep had 
concurred in that view, I should have thouglit it right to refer the question to a 
Full Bench, But as I understand, Mr. Justice PrinsEP decided the appeal 
upon another ground. Of course, if in this case it had been found in the Court 
below as a fact, that the contract was made betv^ecn the defefidant and the two 
original platnUffs only, there would be no difficulty in deciding in their favour, 
because then the joinder of the two other plaintiffs would only^iave been a 
misjoinder, which by s. 31" of the Code of Civil Procedure is never now fatal to 

•[Sec, 31 : — No suit shall be defeated by reason of the mis- 
Suit not to fail by reason joinder of parties, and the Court may in every suit deal vdth 
of misjoinder. the matter in controversy so far as regards the rights and 

interests of the parties actually before it. 

Nothing in this section shall be deemed to enable plaintiff to join in re^ct of distinct 
causes of action.] 
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a 'fsuit (Section 31 of the Civil Procedure Code has, however, not been extended to 
||ae Presidency Sma^l Caijse CoulPN — Bep. note). That section is a'reproduotion of 
*1; 19 of the Common Law Procedure l 828] Act, 1860, and applies (for good 
reasons) to cases of misjoind&r only. There can never be any injustice in allow- 
ing ba p/amftjfs to sue together, or in allowing them to frame their suit 
either jointly or severally, or in the alternative, because the defendants ip suph 
a case can always set up different defences against different plaintiffsi and is in a 
position to obtain his costs from all orany of them against whom he may succeed. 
The Court can always dismiss a suit against one or more plaintiffs without 
difl&oulty or injustice, and without incurring any of the objections which are 
applicable to the case of nonjoinder. Thus, for instance, suppose that three 
persons, A, B, and C, sued D upon a contract, and D*s defence was, that he 
made the contract with A and B alone, and that as against them he has a set- 
off. Then, if all the three plaintiffs succeeded in proving their case against the 
defendant, he would be defeated, because, as against the three, he would have 
no right of set-off. But if, on the other hand, the defendant proved that he 
made the contract with A and B only, the suit would be dismissed as against 
0, and D would probably get his costs against him ; but as regards A and B 
the question of set-off would be tried, and the defendant would succeed 
or not according as he proved that plea. This is the reason why both 
by the Common Law Procedure Act of 1860 and the Indian Code of 
Civil Procedure, misjoinder of plaintiffs can never be fatal to a suit, 
though nonjoinder of plaintiffs may. Now, as I understand, the lower Court 
has found in this case, that all the four plaintiffs were partners in the 
concern, and that the defendants contracted with all jointly, and it is difficult 
to see how upon the facts the Judges could have come to any other conclusion. 
The assets of the firm were the joint property of all the partners ; the firm was 
conducted with their joint moneys ; and the business appears to have been 
carried on by the acting partners on behalf of all the four. If I considered 
that there was any room for doubt as to this point, I should be disposed to 
send the case back to the Court belovr to have it reconsidered ; but as the 
original plaintiffs declined to raise that question upon the defendant's objection, 
I think, that if the case went back, it could only be at the plaintiffs' cost. 
[826] Having thus explnined what I consider the law to be as applicable to the 
case, I will proceed to answer the question referred to us seriatim : — 

1. I think that the claim of the original plaintiffs is barred, because they 
can only enforce their claim in conjunction with the other plaintiffs, and the 
other plaintiffs are barred by s. 22 of the Limitation Act. 

2. It was in the discretion of the Court to add the names of the third 
and fourth plaintiffs, and I think that, under the circumstances, they were 
right in so doing. 

3. The suit, in my opinion, would have been in time if all the plaintiffs 

bad joined, in the first instance. I quite agree with the learned Judges pf the 
SmaU Cause Court that the word “ prescribed period ” in s. 20 means, not the 
period prescribed for the payment of the debt, but the prescribed period of 
limitation. ‘ We were referred to the case of Tariney Chmn Nundy v. Siiaikh 
Abdw Bohoman 2 (C. L. R., 346), in which a contrary view appears to have been 
entertained ; and if it was necessary for the purpose of this case, we should 
refer the point to a Full Bench. But having regard to our judgment upon 
the other point, it is not neceasasry. “ ' 

4. F4i the reasons already ^ven, I tl^iali; f^fiat the first and second 
plaintiffs are not entit^xto the judgmeiu^^j^ QiXirt. *- 
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5. There is no equity, in my opinion, kat often mnoh injustice, in alW- 
ing one joint contractor out of many to sue tne defendant, notwithstanding^i 
objection duly made by the latter ; and the Court has no right to allow ono 
contractor to recover under such circumstances, though he may no doubt after- 
wards adjust the sum which he recovers with his co-contractors. 

6. As between the members of the joint family, any one or more may, of 
course, be authorized by the rest to act as their agent or agents in any business 
transaction ; but when a joint family, or any members of it, carry on a trade, 
in partnership, and contract with the outside public in the course of that trade! 
they have no greater privileges than any other traders. If they are really 
partners, they must be bound by the same rules [827j of law for flnfnrni’ng 
their contracts in Courts of law as any other partnership. The defendant 
will have the costs of this reference. 

Attorney for the Plaintiffs : Mr. Hart. 

Attorney, for the Defendant : Mr. E. 0. Moses. 


N0TB8. 

CJOnit C0NTRACT0H8: NE0E88ART PARTIE8 TO BUIT— 

Persons having the same cause of action must sue jointly as ; 

(1) When all the necessary parties were not joined m a partnership suit it was dismissed : 
—(1887) 14 Cal. 791. 

(2) One only of two or more co-partners cannot sue except in case of assignment by the 
other or others : — (1892) 14 All. 524. 

(3) In a suit against a firm some alone could be sued, allowing the right against the 
other to become barred : — (1882) 6 Bom. 700. 

(4) One alone sued to recover a debt which accrued due to his father, himself and his 
two brothers as members of a joint family. Held suit not maintainable : — (1883) 7 Bom. 217.- 

See also (1907) 6 C. L. J. 558 ; (1899) 29 Cal. 349 ; (1903) 25 All. 378 ; 29 All. 311. 

I!. BUT THIS PRINCIPLE NOT APPLICABLE TO ACTIONS ON TORT— 

See (1897) 25 Gal. 285, a case of distraint. 

HI. NOR TO CASES OF CO PARCENERS— 

See (1895) 6 M. L. J. 27. 

lY. LIMITATION AS AGAINST SUBSEQUENTLY ADDED PL^INTIFFS- 

When Gourt does not add parties on its own motion limitation runs against them : — 
(1906) S3 Gal. 613. 

But not when Court acts suo ^mto : — (1892) 17 Mad. 12 ; (1892) 3 M. L. J. 176. 

Y. WHO ARE HECB88ARY PARTIE8— 

B.pMs.ntati'VM of a deoeased partner are not necessary parties to a suit on a firm debt : — 
(1893) 17 Born. 6. 

YI. YTHEE TO ADD AS PAStaEDEFENDAETS— 

When scime persons entitleljw^lie refuse to join as plaintiffs, then alonl^hey can bet 
added es paxfy defendank':^— 
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APPI^iLATE CIVIL. 

[• Gal. ml 

The 11th March, 1861. 

Pbeseni: 

Mr. Justice Morris and Mr. Justice Tottenham. 


Dvrarkanath Pal and others Defendants 

versus 

Grishohnnder Bundopadhya and others Plaintiffs. 


Suit to cancel under-tenures — Parties — Act XI of 1859, s. 37.t 

On the 13th January 1871 A and B purchased an estate sold for arrears of Government 
revenue. The original proprietors asserted their right to collect the rents of a portion of the 
property by virtue of holding two shikmi talooks and a howla tenure. This right was affirmed 
by the High Court m April 1875, B had previously sold his interesi to C. On the 29th May, 
1876, A created a patni of his eight annas in favour of D and Ey and on the 4th July 1876, 
C purchased all the rights of the original proprietors. On the 18th January 1877, A sued 
under Act XI of 1859, s. 37, to chncel or vary the tenures, making the original proprietors, 

• Appeal from Appellate Decree, No. 1391 of 1879, against the decree of J. C . Geddes, Esq., 
Judge of Tippera, dated the 29th March 1879, affirming the decree of Baboo Uma Churn 
Kastogiri, First Subordinate Judge of that District, dated the 19th February 1878. 

teSec. 37: — The purchaser of an entire estate in the permanently-settled Districts of Bengal, 
Behar, and Orissa, sold under this Act for the recovery of arrears 
Bights of a purchaser due on account of the same shall acquire the estate free from 
of a permanently-settled all encumbrances which may have been imposed upon it after 
estate sold for its own the time of settlement and shall be entitled to avoid and annul 
arrears. all under-tenures and forthwith to eject all under-tenants, with 

the following exceptions : — 

First : — Istemraree or mokuraree tenures which have been held at a fixed rent from the 
time of the permanent settlement. 

Secondly . — Tenures existing at the time of settlement, which have not been held at 
a fixed rent. Provided always that the rents of such tenures shall be liable to enhancement 
under any law for tlib time being in force for the enhancement of the rent of such tenures. 

Thirdly . — Talookdaree and other similar tenures created since the time of settlement, 
and held immediately of the proprietors of estate; and farms for terms of years so held, when 
such tenures and farms have been duly registered under the provisions of this Act. 

Fourthly : — Leases of lands wheroon dwelling houses, manufactories, or other perma- 
nent buildings have been erected, or whereon gardens, plantations, tanks, wells, canals, places 
^f worship, or burning or burying grounds have been made, or wherein mines have been sunk. 

And bug|j a purchaser as is aforesaid shall be entitled to proceed in the manner prescribed 
by any law m the time being in force for the enhancement of the rent of any land coming 
within the fourth jclass of exceptions above madCt if be can prove the same to have b^n 
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C, and various tenants defendants. C objected tbi^ A had no right of suit or cause of action 
as he had parted with all his rights to D and E ; and that as his entire interest in the estate 
was only eight annas, he could not sue to cancel a part only of the sub-tenures D and E 
then applied to be added as parties, and were made plaintiffs. 

Heldy that A had no cause of action, as he had previously parted with all his rights 
as ssemindar, to cancel these tenures in favour of D and E, nor could D and E sue, as the 
were not purchasers of an entire estiite.” That A having no cause of action it was not 
competent to the lower Court to add 1) and E as plaintiffs, and so introduce a right of action 
which did not previously exist ; and 

[828] That, even on the assumption that D and E were properly made plaintiffs, the 
lower Appellate Court should have taken into consideration certain admissions made by them 
as to the existence of the undertenure, both before and after the Government sale. 

"w * 

Sreemnni Ram Dey v. Kookoor Chwul (15 W. R., 481), followed. 

Mr. Jackson and Baboo Kashi Kant Sen for the Appellant. 

Baboo Srinath Doss and Baboo Bykunt Nath Doss and Munsbee Serajul 
Islam for the Bespondents. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Morris and Tottenham, JJ.), which was delivered by 

Morris, J. — This suit was instituted l)y one GrishChunder Bundopadhya, 
one of two auction-purchasers, who, on the 13th January 1871, jointly purchased 
the estate, Talook Srihutso Doss, when it was put up to sale for arrears of Govern- 
ment revenue on the default of the proprietors, Raj Coomar Bose and Dino Nath 
Bose. After their purchase, the auction-purchasers found themselves unable, 
in four villages of the property, to realize rent direct from the ryot-cultivators, 
owing to the opposition of the former proprietors, the Boses who asserted their 
right to collect the rent in virtue of holding certain intermediate tenures in 
the shape of two shikmi talooks and one howla tenure. Various suits for rent 
were instituted against the ryot-cultivators, either by the Boses as plaintiffs, 
in which the auction-purchasers intervened, or vice versa by the auction-pur- 
chasers as plaintiffs, in which tlie Boses intervened. The litigation was carri- 
ed up to the High Court, and the final result in April 1875 was to estab- 
lish the existence of these under-tenures and to declare the right of the 
Boses to collect the rent from the ryot-cultivators. But in February 1875, for 
about a month and-a-half before this decision, Brijnath Roy, the coparcener 
of Grish Chundor Bundopadhya, sold his interest in the property to certain 


h«ld at what was originally an unfair rent, and if the same shall not have been held at a 
fixed rent, equal to the rent of good arable land, for a term exceeding twelve*years ; but not 
otherwise. • 

Provided always, that nothing in this section contained shall be consti*ued to entitle any 
such purchaser as aforesaid to eject any ryot, having a right of 
Proviso. occupancy at fixed rent, or at a rent assessable according to 

fixed rules under the laws in force, or to enhance the rent of 
any such ryot otherwise than in the manner prescribed by such laws, or otherwise than 
the formet proprietor, irrespectively of all engagements made since the time of settlement, 
may have b^n entity to do.] 
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persons, who may be called generally the Pals, Then, on the 29th May 1876, 
Grish Ohnnder Bundopadbya creaied apatni of his eight annas share of the pro- 
[829] perty in favour of two persons, Kali Goomar Dutt and Nill Komnl Butt ; 
and on the 4th July 1876, one of the Pals, the appellant now before us, pur- 
chased, under a deed of sale of that date, all the rights and interests of the 
Boses in the three intermediate tenures which they set up The effect of the 
last purchase was, to throw the estate practically into the hands and under 
the control of the Pals ; and hence, on the 18th January 1877, Grish Chunder 
Bundopadhya brought the present suit to cancel or avoid these subordinate 
tenures. He made defendants the Boses, the Pals, and the various tenants 
whose rents he had failed to recover in the previous rent-suits. 


The principal defendant, No. 3, who is the piesent appellant, at once 
objected that Grish Chunder Bundopadhya had no right of suit or cause of 
action, as he had parted with all his rights to the patnidars, Nil Komul and 
Kali Goomar Dutt , and further that as his entire interest in the estate 
amounted to an eight-anna share, he could not sue to cancel a part only of 
these subordinate tenures. He took other objections, which it is not neces- 
sary now to mention. But the result of the first objection taken in his 
written statement was, that the patnidars. Nil Komul and Kali Goomai* 
Dutt, made an application to the Court to be added as parties to the suit, 
and to this the Court acceded by an order dated April 2iBt, 1877. The 
suit was then tried on its merits, and the Subordinate Judge dismissed the 
claim of Grish Chunder Bundopadhya with costs, but gave a partial decree in 
favour of the patnidars, dismissing their claim in respect to the two sbikmi 
talooks, but directing the cancellation of the liowla tenure. Against this order 
Grish Chunder Bundopadhya and the patnidars appealed, and a cross-appeal 
against the decision regarding the howla was preferred by the defendants. The 
District Judge dismissed the appeal of the defendants, and decreed the claim 
of the three plaintiffs in full, and it is this order which forms the subject of 
the present appeal. 

Three points are urged before us in this appeal : First, that as Grish 
Chunder Bundopadhya, who instituted the suit, had no cause of action, he 
having previously parted with all his rights as zemindar, to cancel these 
tenures in favour of the patnidars, Kali Goomar and Nil Komul Dutt : his suit 
ought to have been [880] at once dismissed. Second, that, when no right of 
action lay in Grish Chunder Bundopadhya, the Court could not add the 
patnidars as plaintiff b to the suit, and so introduce a right of action which did 
not before exist , and third, that even on the assumption that the patnidars 
were properly made co-plaintiffs, the lower Appellate Court should have taken 
into consideration certain admissions made by them as to the existence of 
iihese under-tenures both before and after the Government sale of the 
property. 

«r 

We think that, on all these points, ttie appellant must succeed. On the 
first point the Judge considers the Subordinate Judge to be in error in holding 
Grish Chunder Bundopadhya, by his assignment of his rights as zemindar 
to the patnidars, to have no longer any right to deal with under-tenants of 
those patnidars ; and the reason be gives is this : ** Tlie grantor of a patni is 
bound to warrant his patnidars in the enjoyment of his patni as granted ; and 
the zemindar has a ri^t to see that there are assets available to the patnidar, 

c 
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wherewith the petnidar may meet hie half-yearly liability.^ Bat thm*e appeare 
to be some confusion of thought in this argument. There is no question that the 
patnidars received the property covered by the patni lease inexactly the same 
state as the zemindar h^ held it. And if the patnidars could not meet their half- 
yearly liability, — that is, pay the rent reserved, — the course for the zemindar 
to pursue was, not to bring suits against under-tenants, which the patnidars 
alone have the right to bring, but to enforce their liability by bringing the 
patni to sale under the provisions of the patni law. That the patnidar 
alone can bring a suit such as the present ; and that the zemindar having given 
away his rights in patni cannot do so, has been expressly declared by a Bench 
of this Court in the case of Sreemunt Bam Dey v. Kookoor Chund (15 W.B., 
481). Their Lordships say : “ We think there is no doubt whatever that an 

auction-purchaser can sue within twelve years of the date of his purchase to 
recover any land that was originally included within the estate sold for arrears 
of revenue. When he created a patni in favour of the present plaintiff, it is quite 
•clear that he could not sue to annul an under-tenure within that patni, and 
[ 881 ] that no one but the patnidar could do so.” From this the second point 
taken in appeal follows, as a necessary consequence, viz,, that when Grish 
Chunder Bundopadhya had no right of action against the defendants, he could 
not mend his case by joining as parties to the suit other persons, the patnidars, 
who had a right of action against them. 


But, independently of these considerations, it seems to us that the plain 
was bad on the face of it, and ought to have been dismissed. We understand 
the suit to be one brought by an auction-purchaser to avoid certain under-tenures 
under the provisions of s. 37, Act XI of 1859. No doubt, the plaintiff alleges 
that these under-tenures are fictitious, and have been sot up in fraud simply to 
deprive the auction-purchaser of the benefit of his purchase ; but clearly this 
allegation cannot be maintained in the present suit. It was an allegation 
which ought to have been made, and doubtless was made, in the various suits 
for rent to which the present plaintiffs and defendants were parties. The effect 
of these suits was to declare the Boses entitled to collect the rent. Decrees 
were passed on the basis of the proof adduced by the Boses that, as under-tenure 
holders, they had previously collected the rent. The only ground, therefore, 
on which the plaintiff could bring this suit was that stated by him in the latter 
portion of his plaint, viz,, that none of these subordinate tenures were created 
at the time of the Permanent Settlement and comprised within the talook 
(Sributso Doss), and that the present talook devolved on him ** free from all 
•encumbrances.” This being so, we are of opinion, that neither Grish Chunder 
Bundopadhya as one of the original auction-purchasers, nor subsequently the 
patnidars to whom he assigned his rights, could bring this suit, inasmuch as, 
in the language of s. 37, Act XI of 1859, they were not ** purchasers of an entire 
•estate.” By their own showing they purchased only an eight-anna share. 
Before proceeding, therefore, to avoid under-tenures comprised within the 
•estate under the power granted to them by that Act, it was necessary to 
join the co-purchaser, as co-plaintiff in the action. But admittedly the co- 
purchaser, who .is now, as found by the District Judge, represented by the Pals, 
L 882 ] of whom the present appellant is one, refuses to do anything of the 
kind. This section of the Act is of a penal character. It presses hardly upon 
persons who may have rights of long standing, and was enacted simply for the 
purpose of protecting the Government revenue. It must, therefore, be construed 
•strictly. But just as the law vests “ the proprietor” of an estate with power 
to measure the lands of such estate, and our Courts have repeatedly held that 
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no sharer only can be treated as a proprietor to enforce this right, so here we 
think we must hold that one of two joint auction-purchasers who, without the 
consent of his co-sharer, brings a suit to avoid under-tenures, within the estate 
purchased by them, cannot be recognised as an “ auction-purchaser of an entire 
estate*' within the meaning of s. 37 of the Act. 

On all these grounds, therefore, we reverse the judgment of the Court 
below, and dismiss the suit of the plaintiff with costs in all Courts. 


Appeal allotved. 


MOTES. 

[Thi. case was followed in (1896) 24 Oal. 334, where it was held that if an estate waa 
sold in auction, all the purchasers in auction must join to annul or avoid an under-tenure 
under Sec. 37 of Act. XI of 1857.] 
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[6 Cftl. 888] 

CRIMINAL REFERENCE. 

The 9th Marche 1881. 

Present : 

Mr. Justice Pontipex and Mr. Justice Field. 


The Empress 
versus 

«. Nuddiar Chand Shaw, Accused.'^ 


[=8 G. L. R. 182] 

Excise-Sale by wholesale— Sale by servant— Beng, Act VTI of 1878, ss. 15, 59 and 60. 

A sale of more than twelve quart bottles, or two gallons of spirituous or fermented 
liquors of the same kind, made at one transaction, is a sale by wholesale. 

Quiire . — Whether a sale of twelve quart bottles of one kiud of liquor, and three quart 
bottles of another kind, at the same time, comes within the prohibition in the explanation 
clause of 8. 15. 

Jhe licensed retail vendor himself is the only person liable to conviction under s. 60. 

This was a reference made to the High Court under s. 296 of the Criminal 
Procedure Code. 

[ 883 ] One Nuddiar Chand Shaw, a servant of a licensed retail vendor of 
imported liquors, sold to an informer, twelve quart bottles of beer and three 
quart bottles of brandy (the sale of the two sorts of liquors being completed in 
one transaction). On these facts being proved, the Joint Magistrate of Howrah 
convicted Nuddiar Chand of an offence under s. 60 of Beng. Act VII of 1878 
for having sold excisable imported liquor by wholesale and sentenced him to pay 
a fine of one hundred rupees. 

On the case coming up before the Sessions Court, the Judge was of opinion 
that the facts proved, did not amount to an offence under s. 60 of the Act, for that 
the sale of two distinct quantities of different liquors, although in total exceed- 
ing two gallons, did not amount to a wholesale sale within the meaning of the 
Act. He further added, that the transaction was one which was prohibited by 
s. 15 of the Act and by the conditions of the license held by the convicted 
person’s employer, and as such, would be punishable, under s. 59 of the Act, 
with a fine of Rs. 50 ; but the offence could not be brought under s. 60. He 
further was of opinion that the conviction was bad, inasmuch as ft had been 
bad upon the servant of the vendor, whereas the last clause of s. 59 made the 
vendor alone responsible. He therefore referred the case for the opinion of the 
High Court. 

No one appeared at the hearing. 

* Criminal Reference, No. S3 of 1881, from the order of J. P. Grant, Esq., Sessions 
Judge of Hooghly, dated the 28th February 1881. 
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The Opinion of the Court (PoNTXFBX and FIELD, JJ.) was given by 

Pontifex, J. — The aooused has been oonvioted under s. 60 of ^'The* 
Bengal Excise Act/’ VII (B. 0.) of 1878. This section enacts that, '* every 

licensed retail vendor who sells by wholesale shall be* 

liable for every such offence to a fine not exceeding two hundred rupees. ” 

The Sessions Judge is of opinion that the conviction is bad : (l) because 
the sale of twelve bottles of beer and three bottles of brandy at the same time, 
is not a sale by wholesale ; and (2) because the person oonvioted is not a retail 
vendor, but the servant of such a vendor. 

We think that the Sessions Judge is right in his view of the law as to 
the second point. 

As to the first point, there is more room for doubt. Under [ 884 ] 8. 16 of 
** The Bengal Excise Act,” the sale of a larger quantity of spirituous or ferment- 
ed liquors than twelve quart bottles would be a sale by wholesale. If, therefore, 
more than twelve bottles of beer .or of brandy, i. e., of the same kind of liquor, 
had been sold at one transaction, this would be a sale by wholesale. In this 
case two kinds of liquor were sold, and the quantity of neither kind exceeded 
twelve bottles. The case of such a sale is provided for by a clause of the 15th 
section, which is in fact an explanation, Under this section a sale of ant 

assortment of spirituous or fermented liquors in greater quantity than 

is specified above, by a licensed retail vendor, is prohibited.” If this provision 
stood alone without any other provision following or qualifying it, the sale in 
the present case would probably be within the prohibition. The section then 
goes on to enact ; — “ The Board, may, by rule, define what shall be held to be 
an assortment for the purposes of this section.” So far as we have been able to- 
discover, there is no evidence that the Board have made a definition of ** an 
assortment” from which would be excluded such a sale as that in this case — a 
sale, that is, of twelve bottles of beer and three bottles of brandy. This being 
so, the sale in question probably comes within the prohibition in the explana- 
tion clause above referred to, but for the decision of this case it is not neces- 
sary to determine this point, as we think that, upon the second ground, the 
convictions must be reversed. 

We are clear that the licensed retail vendor himself is the wy person 
liable to the penalty provided by s. 60, and that the servant of such vendor is 
not liable to conviction under this section. 

We set aside the conviction of Nuddiar Chand Shaw had under s. 60 of 
**The Bengal Excise Act,” acquit him, and direct that the fine, if realised, be 
Htfunded. 


Conviction set aside. 


NOTES. 

(This case was affirmed by the Full Bench in (1902) 29 Cal. 606 which overpuled (1882) 
8 Cal* 207. (1890) 17 Cal. 666, which followed this case, is good law under the ruling of the 
Full Bench, while (1888) 9 Cal. 847 ; following (1878) 19 W. R. Cr. 34 and 8 Cal. W is no 
longer good law.] 
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IN THE MATTER OF GOBIND CHtNDER MOtSBA [1881] I. L. R. 6 0*1. 888 

[ 888 ] APPELLATE CBIMINAL. 


The 4th March, 1881. 

Present : 

Mr. Justice Pontipex and Mr. Justice Fieud. 

In the matter of Gobind Chuuder Moitra Petitioner 

versus 

Abdool Sayad and others Opposite Party.'" 

« > [=8 C. L. R. 817.] 

Procedure Code (Act X of 1872), ss. 491, 580— Dispute likely to cause 
breach of the peace— Decision m title by Civil Court— Police report— Incor- 
poration of, by reference. 

On the 20th of March 1879, A applied to have certain lands, which he had lately pur- 
chased registered in his name. The order of the Deputy Collector, declaring that A had 
prov^ ’possession, and was entitled to registration, was not passed until the 24th December 
1879. Prior to A’s purchase. B and C had. on the Gth March 1879, obtained registration of 
the same property. The proceedings were sent to the Commissioner, who, on the 29th 
Septomlier 1880, declared A to be entitled to the land ; and in October the registration in the 
names of B and C was canceUed, and A’s name was finally registered. In July 1880 
proceedings under s. 530 of the Criminal Procedure Code were commenced upon the petition 
of certain ryots, who alleged that other ryots, at the instigation of A, were going to do acts 
which would lead to a breach of the peace. The Deputy Magistrate, the same person who as 
Deputy Collector had decided the land-registration case in favour of A, proceeded under s. 630 
to consider the question as to who was in possession, and found that B and C were in possession. 

ITeU, that the Deputy Magistrate could not, iii these proceedings, sot aside the order 
which he had made in the registration-case, as that order could only be set aside in a regular 

The proceedings recorded by the Deputy Magistrate did not set forth in express language 
that he watWisfied that a dispute likely to create a breach of the peace existed m respect ot 
the land in i^jtiwtion, between A on the one side and B and C on the otiier ; nor did it set 
forth the grounds upon which he was so satisfied that such dispute existed. 

Held, that the proceeding was therefore defective. 

In the proceedings, the Magistrate referred to a police report, which, however, did not 
show that a breach of the peace was imminent. 

that although this report might be taken to bo incorporated by reference, yet th^,„ 
it was not sufficient to justify the order. » ■ 

* FIEIjD, J. — Unless the parties are able to show that there is surfi a dispute ns 

is likrty to induce a breach of the peace, the Magistrate should hold his hand and not 
nroee^a' fcrther When the rights of the parties have been determined by a competent 
Court thi dispute is at an end, and it is the duty of the Magistracy to maintain the rights 
of the successful party, and the proper course for the Magistrate to pursue, if the defeated 

* Criminal Motion, No. 37 of 1881, against the order of Baboo Dwarka Nauth Boy, 
Deputy Magistrate of Pnbna, dated the 20th January 1881. 
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party ikm any act that may prohat^ SllM^ a breach ci the peace, ie to take action under 
a* 401* of the Onmixial Procedure C^e, and require from such person security to^keep the 


peace 


In this oase a rule had been obtained by one Gobind Ghunder Moitra, 
calling upon one Abdool Sayad and others* to show cause why «n order of the 
Deputy Magistrate of Pubna* made under s. 530 of the Criminal Procedure 
Code, declaring that Abdool Sayad and others were entitled to retain posses- 
sion of certain lands until ousted by due course of law* and forbidding all 
disturbance of possession until such time, should not be set aside. 


The facts of the case sufficiently appear from the judgment of PONTIPEX, J. 
Mr. /J, Bell and Baboo Ishur Chundcr Ghuckerbntty in support of the rule. 
Mr. Lee and Baboo Tantcknaih Paiiltt showed cause. 

The following Judgments, were delivered 


Pontifex, J. — I think this rule must be made absolute and the order of the 
Deputy Magistrate must be se^asdde. In giving my reasons for this decision* 
it is necessary to advert shortly to some circumstances which preceded the 
order made by the Deputy Magistrate. The person moving for the rule is one 
Gobind Ghunder Moitra, who alleges that, in March 1879, he purchased the 
property with respect to which the order which he seeks to set aside was made 
under s. 530 of the Code of Criminal TVocedure, the date of such order being 
the 20th January 1881. 

On the 20th March *1879, Gobind Ghunder applied, under the land 
Eegistration Act, to have the land registered in his name. The decision of the 
Deputy Collector, in whicli he found that Gobind Ghunder had proved possession 
an#i[837] was entitled to registration, was not passed until the 24th December 
1879. 

Now it appears that, prior to this alleged purchase by Gobind Ghunder 
Moitra, Abdool Sayad and Abdool Majid, who now oppose the rule, had obtained 
registration of the property in their names, under the Land Registration Act, 
on the 6th March 1879. It was therefore impossible for the Deputy Collec- 
tor, on the 24th December 1879, to direct that the land should be registered 
in the name of Gobind Ghunder Moitra. It was necessary tb^^for that 
purpose, his proceedings should go up to the Commissioner, if he 

confirmed the decision of the Deputy Collector, alone had the power to direct 
thai^e registration in the names of Abdool Sayad and Abdool Majid should 
, — ljX 


pummons to Itoy person 
show cause why he 
lid not give bond to 
keep peace. & 


* [Sec. Whenever a Magistrate of a Division of a District, or a Magistrate of the 

^ let class, receives information that any person is likely Jo com- 

mit a breach of the peace, or to do any act that may 
occasion, a breach of the peace, he may summon such to 

attend at a time and place mentioned in the summons, to show 
cause why he should not be required to enter into a bon^^o 
keep the peace, with or without sureties, as such Ms^trate 

Explanation.*^!. A summons, calling on a person to show cause why he shoiid not be 
bound over to keep the- peace, may be issued on any report or other infonnati<& which 
appears credible and which the Magistrate believes ; but the Magistrate cannot bind over a 
person until he has adjudicated on evidence before him. 


Explanaiion*^Jl. 
thinks proper,] 


A Magistrate may recall a summons issued under this section if he 
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bd oSfBCdUod in order that registration fg^ected in the name of Gobind 

Obnnd^ Moitra. the proceedings accordingly went before the Commissioner, 
but it was not until the 29th September 1880 Jtliat he passed his final orders, 
and under those orders, in the month of October 1880, the registratiot# in 
the names of Abdool Sayad and Abdool Majid was cancelled, and Gobind 
Chunder Moitra’s name was finally registered. These registration-proceed- 
ings, therefore, occupied a period extending from the 18th March 1879 
to October 1880. It must, however, have been manifest to Abdool 
Sayad and Abdool Majid, from the 24th December 1879, when the Deputy 
Collector decided in favour of Gobind Chunder’s possession, that there 
was every probability that the result of the proceedings would be, that the 
property would be registered in the name of Gobind Chunder Moitra. As it 
seems to me, to evade tliese consequences, and while the reference was pending 
before the Commissioner in order that his ultimate orders might be obtained, 
recourse was had to proceedings under s. 530, which were commenced in July 
1880. 

In the registration-proceedings under the Land Registration Act, the 
Deputy Collector had decided the question in the presence of both parties. 
Eacli party had liad an ample opportunity of adducing all the evidence that he 
thought necessary to prove his case. Each party did adduce evidence, and upon 
tliat evidence the Deputy Collector, acting under [ 838 ] the Land Registration 
Act," tinally decided that Gobind Chunder Moitra had proved possession, and 
that he was entitled to have his name registered. Now the criminal proceed^ 
ings in July 1880 were started by certain ryots submitting a petition of 
complaint, alleging tliat other of the ryots, at Jhe instigation of Gobind 
Chunder Moitra, were going to do certain acts whicii would tend to a breach 
of the peace. Upon the receipt of that complaint, a police report was called 
for, and a report was accordingly made by the police. Their report is, that 
there were two persons who claimed to be landlords ; that certain of 4he 
ryots took the part of one side, and others of the other side , and that, at a 
future time, when the crops came to be cut, it was probable that the ryots of 
one side might cut the crops which had been grown by the other side, and a 
breach of the peace might ensue; but tlie police recommended that it would 
he sufficient if the leading ryots on either side were bound over to keep the 
peace. Upon that report, the District Magistrate, wlio possibly had on 
notice registration-proceedings, held a proceeding under s. 530 and 

refenred^^po the Deputy Magistrate, who was the very same person who ss 
Deputy '^Hector had decided the land-registrstion case in favour of Gobind 
Chunder Moitra, finding that he had proved that he was in possession of this 
property. The Deputy Magistrate took evidence with respect to the cora|ftaint 
under s" 530. There was notliing in the police report to implicate Gobind 
Chunder Moitra, in any of the acts out of which it was suspected a breach of 
the p4ace might ensue. The police had only implicated the ryots. But not- 
withel^nding, the Deputy Magistrate, in his office of Deputy Collector, liad's^o 
r^ntly, and after a full investigation, decided that possession was in Gobiti^ 
(funder Moitra, he considered that he might altogether disregard his prior 
prooplMidgs as Deputy Collector, and proceed again under s. 630 to determine 
who in actual possession of this land, being the very same question which 
he half already tried and decided. 

Kqw* in my opinion the fact that these registration-proceedings were pending 
at the^time that the application was made for interference under the Criminal 
Procedure Code, should [ 889 ] have made the Deputy Magistrate extremely 
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'iliMraful not to make any brdilNIwfc possession under s. 530, unless he wak 
iquito satisfied toat a bona /^m^uto existed, and that a breach of the peace 
was imminent. ^ 

The Meahs knowing that the relgistration-proceedings could, under ordinaiy 
circumstances, only properly be set aside by a regular suit, thought they might 
avoid being obliged to resort to that remedy, if they could set the Criminal 
Court in motion under s. 530, and hence this alleged quarrel between the ryots 
and the application to the District Magistrate. 

Unfortunately, the Deputy Magistrate, altogether disregarding the former 
order that he made after a full trial, has now entirely rendered nugatory his 
order of October 1880. In my opinion the Deputy Magistrate, knowing that 
the land*registration proceedings only awaited formal completion, ought not to 
have proceeded under s. 530 to deal with the question of possession — a question 
which he had himself so recently decided in the presence of both parties. 

It would have been quite sufficient, if he thought a breach of the 
peace was imminent, to bind over the leading ryots on either side as 
recommended by the police. There was nothing to show from the police 
report that Gobind Chunder Moitra was implicated in the acts complained of, 
and it seems to me, in passing the order in respect of possession and in setting 
aside his own order, the Deputy Magistrate was acting improperly and unfairly 
to Gobind Chunder Moitra. It was never intended that the provisions of 
s. 580 should be used for the purpose of avoiding a decision so recently arrived 
at after a full trial. 

The rule will be made absolute, and the order of the Deputy Magistrate 

set aside. 

Field, J. — I also am of opinion that this rule must be made absolute, and 
the order of the Deputy Magistrate set aside. Under s. 530 of the Criminal 
Ftfboedure Code, a Magistrate, in order to give himself jurisdiction, must 
first record a proceeding setting forth that he is satisfied that a dispute 
likely to induce a breach of the peace exists concern- [840] ing land, etc., 
and this proceeding must state the grounds upon which he is so satis- 
fied. It appears to me that, in the case before us, the proceeding record- 
ed by the District Magistrate is defective in that it does not set forth in 
express language that he was satisfied that a dispute likely to create a breach 
of the peace existed in respect of the land in question between Gobi^ Chunder 
Moitra on the one side, and the Meahs on the other side ; and that^^^S further 
defective in that it does not set forth the grounds upon which he was so 
satisfied that such dispute existed. The Magistrate’s proceeding refers to a 
polile report, which may perhaps be taken to be incorporated by reference. I 
think the proceeding itself ought to contain all the particulars essential to give 
the Magistrate jurisdiction, and that reference to any other document ought 
hot to be necessary in order to the ascertainment of these essential part^td^*s. 
'I^uteven if the Police report be here taken to be part of the proceedi%;'the 
above defects are not removed, as this report shows merely that there wan A 
dispute between two sets of ryots in the village, who bad respectively talten 
the sides of Gobind Chunder Moitra and of the Meahs. Now the^^> tyots aye 
not parties to the present proceedings, the only parties being Gobind funder 
Moitra on the one side, and the Meahs on the other side ; and it thus appears 
that the real parties concerned in the dispute’’ were not the parties called 
upon to attend Court apd state their claims to actual possession. 4 There is 
another ground upon w|iioh it appears to me that the order of the ^Deputy 
Magistrate in this oase'should be set aside \ and that is, because there was no 
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as is contemplated by s. 6M.”^ii|rhen once a Magistrate has 
yewraed the preluninary proceeding under the saetion, and haa called upon the 
^rties oonc^ned in the dispute to appear before him, the express language b£ 
the section does not provide for any further inquiry into the fact of the 
existence of a dispute likely to induce a breach of the peace. When the parties 
appear before the Magistrate, the law expressly requires only that the fact 
of actual possession be inquired into. But it appears to me that the essence 
and basis of the jurisdiction, which a Magistrate can exercise under a. 530, 
[8*i] depends upon there being a dispute likely to create a breach of the 
peace ; and that, when the parties appear before the Magistrate, if they are 
able to show, or if it otherwise appears to the Magistrate that there is no 
dispute, or no such dispute as is likely to induce a breach of the peace, the 
Magistrate should hold his hand and not proceed further. 

I take it that the t^ifm “dispute in s. 530 means a reasonable dispute, a 
bona fide dispute, a dispute between parties who have each some semblance of 
right or supposed right. It has been decided by this Court, in the case of Rai 
Mohun Boy v. Wise (16 W. E., Or. EuL, 24), that when a decree has been 
passed by a Civil Court regarding land in dispute, it is the duty of a Magistrate 
to maintain it ; and he has no power again to institute proceedings regarding, 
such land under this section of the Code of Criminal Procedure. The principle 
of thLs ^ decision is this, that when the rights of parties have been determined 
by a competent Court, the dispute is at an end, and it is the duty of the Magis- 
tracy to maintain the rights of the successful party. In other words, the 
defeated party will not be allowed to go to the Criminal Court, and alleging 
the existence of a dispute, invoke the aid of the Magistrate and the Police to 
neutralize the effect of the decree of a competent Civil Court. When the rights 
of the parties have been determined, there is no longer a “dispute** within the 
meaning of s. 630 ; and the proper course for a Magistrate to iiursuo, if the 
defeated party does any act that may probably occasion a breach of the peace, 
is to take action under s. 491 of the Code of Criminal Procedure and require 
from such person security to keep the peace. 

In the case of Bai Mohitn Boy v. Wise (16 W. E., Cr. EuL, 24), the question 
of title had been definitively determined by the Civil Court ; and no case has, 
so far as I am aware, as yet arisen in which the principle of that decision has 
been carried further, or extended to cases in which there has been merely a 
summary adjudication upon the question of possession. I think, however, that 
the proceedings under the Land Eegistration Act are proceedings to which the 
same principle should be extended. [842] Under this Act a revenue officer is 
directed to hold an inquiry ; that inquiry in this particular instance was held 
in the presence of both parties ; and they had an opportunity of producing 
before the revenue officer evidence to show that they were in possession of the 
land. After making his inquiry, the revenue officer came to the conclusion 
that Oobind Ohunder Moitra was in possession ; his name was registered in 
the Collector’s general register as that of the person in possession of the estate ; 
and the result of this registration is, that the Meahs are not entitled to sue 
the tenants for rents ; for to any such suit it is a sufficient defence that their 
names are not registered in the Collector’s general register. 

If, after these formal proceedings before the revenue authorities, it is 
competent to the Magistrate to take action under s. 530, an order made under 
this" section may absolutely neutralize the effect of the registration proceedings 
(as has happen^ in this case), and great confusion and possible injustice may 
be done. Persons who have had experience in the mofussil are well aware 
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why an order under s. 530 sitrenuously sought after in many cases» Such 
an order is important as reg|urds the question of limitation. The person who 
is declared by the order of the Magistrate to be in ix)ssession under s. 530 can 
successfully set up such possession in answer to a plea of limitation. 

The question of burden of proof, no unimportant question in many cases, 
depends materially upon whether a party occupies the position of a plaintiff or 
a defendant in a civil suit, and the person who succeeds in getting the 
Magistrate to declare him to be in possession, obtains no small vantage ground 
for subsequent litigation, viehorcst conditio defendentts. 

Then whether a person who had a good title will be able to procure 
witnesses to give evidence in his favoiu*, depends in no slight degree upon whether 
he is in possession or out of possession. Eegard being Iiad to these considera- 
tions, I think the Magistrate should be most careful in applying the provisions 
of s. 530 , that they should not proceed to act under this section unless they are 
satisfied that a dispute, a bona fide dispute, a reasonable dispute, a dispute in 
which C84S] there is some semblance of right on eitiier side, exists, and that such 
dispute is likely to induce a broach of the peace. I am satisfied that it was not the 
intention of the Legislature that the provisions of this section should be applied 
to any case in which a competent Com’t, whether in a regular suit or in that 
sort of proceeding which is in this country known as a summary proceeding, 
has decided that one person is entitled to, or is in possession of, land. 

I may refer to s. 535 of the Code of Criminal Procedure by way of further 
argument in support of this view. This section enacts, that “ nothing in this 
chapter shall affect the powers of a Collector or a person exorcising the power 
of a Collector or of a Bevenue Court.” The officer acting under the J^and Regis- 
tration Act is probably a Revenue Court , and if a Magistrate may, under s. 530 
of the Code of Criminal Procedure, decide that a person is in possession, whom 
a revenue officer has under the provisions of tlie Land Registration Act held not 
to be in possession, the powers of such revenue officer or Court would be 
materially affected. 

It therefore appears to me that the order of the Deputy Magistrate sliould 
be set aside, (1st) because the initiative proceeding of the District Magistrate 
was defective ; (^nd) because the whole of the proceedings wei'e without 
jurisdiction. 

Rule absolute. 


NOTES. 

tJURlBDIGTlOM OF MAGISTRATE IN CASES OF THREATENED BREACH OF THE 
PEACE— 

* The mere fact that there is a dispute as regards sonic land does not give jurisdiction 
to a Magistrate to act under s. 145 of the Criminal Procedure Code. There must be a like- 
lihood of breach of the peace either from the Police Report or from other information : — 
(1905) 3B Cal, 33=10 C.W.N. 257. 

The ord!br of a Magistrate under tliib section is not illegal on the ground that it does 
not contain the grounds on which the Magistrate has come to the conclusion that there is 
a likelihood of the breach of the peace, when the police report contained them : — (1905) 33 
Cal. 352 P.B . 

See also Rat. Un. Or. 462 ; (1681) 7 Cal. 46.] 
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KAME8WAB PEBSHAD v. BUN BAHAUUf BM6H [1680] I. L. B. 6 Cid.8M 

[6Gal.U81 

PMVY COUNCIL. 

The 23rd November, 1880. 

Present : 

Sir J. W. Col vile, Sir B. Peacock, SirM. E. Smith, and 
Sir B. P. Collier. 


Katneswar Pershad Plaintiff 

versm 

Bun Bahadur Singh Defendant. 


[==8 I. A. 8=8 C. L. R. 361.] 

{On Appeal from the Hiqh Ccnirt of Judicature at Fort William in Bengal.] 
Groinula supporhnq charge on the inhei Uance bif a widow foi her debt. 

In tran««actions such aa the alienation by a widow of her estate of inheritance derived 
from her husband, any creditor, aeekmg to enforce a charge on such estate is bound, at least, 
to show the nature of the transaction, (8MJ and to show that, in advancing his money, he 
gave cfedit, on reasonable grounds, to an assertion thau the monc> was wanted for one of 
the recognised necessities The principle is, that the lender, although he is not bound to see 
to the application of the money, and does not Jose his rights, if, upon henta fide inquiry, he has 
been deceived as to the existence of the necessity which he had reasonable grounds for suppos- 
ing to exist, still is under an obligation to do certain things. Those are to inquire into the 
necessity for the loan and to satisfy himself, as well as he can, with reference to the parties 
with whom he is dealing, that the borrower is acting in the particular instance for the benefit 
of the estate. This principle laid down m Ilnnooman Pet sand Pandag v. Mussamai Bahooee 
MunraJ Koonweree (6 ^loore's I. A., 393), in regard to the manager for an infant, has been 
applied also to alienations by a widow of her estate of inheritance, and to transactions in 
which a father, in derogation of the rights of his son, under the Mitakshara law has made an 
alienation of ancestral family estate. 

Appeal from a decree of a Divisional Bench of the High Court, Bengal 
(2nd July 1878), varying the decree of the Subordinate Judge of the District of 
Graya (6th December 3876). 

The question in the suit giving rise to this appeal was whether the late 
Eani x^smedh Konwer (who was living when the suit was commenced), widow of 
the Raja of Tekari, in the Gaya District, had in her lifetime charged her widow’s 
estate with a debt to the plaintiff of Bs. 72,612, rendering the estate, which 
she had obtained as widow of the Raja, liable to sale m satisfaction thereof. 

The Rani had executed in 1872 a bond to the plaintiff for the above amount, 
and secured it by mortgage of her estate. 

The Subordinate Judge found that the bond had been executed for legal 
necessities, and decreed that the amount should be realized by thh sale of the 
mortgaged property. 

The High Court was of opinion that the Rani’s signature to the bond 
had been obtained without giving her the least intimation of the nature of the 
contents of the instrument, beyond that money was required, and that no legal 
necessity had been proved. It, therefore, held this appellant to bo entitled 
only to a decree for the principal and interest of the debt, which was a personal 
one, for which the estate in the hands of the Baja’s heir was not liable 
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mie huk sre sbitodia li^ci^hips’ jodgnimt. 
ilr. S, V. Dotffu and Mr. C. W. Arathoon appeared for the Appellant, 
The Bespcmdent did not appear. 

.The Jad^ment of their Lordships was delivered by 


Sir J. W. ColTile. — ^The only material point to be decided u^n this appeal 
arises in a somewhat peculiar manner. The suit was originally brought 
by tbe plaintiff, appellant, who is a mahajun carrying on business in the 
city of Benares, and also at Oaya, to enforce a bond and mortgage against the 
late Bani Asmedh Konwar, the instrument being dated the Ist of March 1872. 
It appearing, however, that the next reversionary heir was in possession of the 
property alleged to have been mortgaged under an ikramamah executed by tbe 
Bani putting him in possession, apparently, of the whole of her husband’s 
estate, he was joined as a party defendant in the suit ; and it was prayed that 
a decree might be made for tbe amount sued for, with costs and interest, 
and that it might be awarded “ by sale of the mortgaged and hypothecated 
** properties, and in case the same do not cover the amount, by the sale of other 
’* properties, and from the person pf the debtor.” The suit, therefore, was 
framed for the purpose of obtaining, in case of need, an absolute decree for the 
sale of the property alleged to have been mortgaged, including the reversionary 
interest of the second defendant therein ; and, accordingly, the second issue was 
settled so as to raise the question how far the reversionary estate was bound by 
the widow’s disposition. It is in these words : “ Whether or not was the 

“ amoimt claimed taken for a legal necessity , and whether or not is the amount 
" of debt repayable by the property left by the husband of the widow Mussamut 
Asmedh Konwar, who contracted the debt.” 


The Subordinate Judge, who tried the case in the first instance, found 
wholly in favour of the plaintiff, and gave a decree for tlie amount sued for, 
and a further direction that, in case it was not paid, the mortgaged properties 
should be sold out-and-out. The High Court, upon appeal, so far confirmed 
[ 846 ] the decree of the Subordinate Judge that it left the widow bound to the 
qI being a debtor on the bond for the amount stated on the face of the 
bond to be due, but determined that the deed had not been properly explained 
to her ; that she did not understand, or was not properly informed, that it was 
a deed mortgaging the property ; and, consequently, that all that could be 
given against her was a decree in the nature of an ordinary money-decree. 

The appeal to their Lordships is against the decree of the High Court so far 
only as it was adverse to the plaintiff. After the decree was pronounced, and 
before the appeal was presented here, the widow died, and the second defendant, 
the <mly respondent upon the record, became the absolute owner of the property 
n question. 

Their Linffships concur with the High Court in thinking that, upon the 
evidence, there was a total failure of proof as to the proper explanation o( this 
deed to the lady. It is not necessary for them to say whether, that being 
BO, they shoi&d have gone so far as to make the money-decree which was made 
ft.gainat her. That is not the subject of appeal, and they must assume that so 
far tbe decree was properly made. Nor do they think it necessary to ek^ness 
any opinion, whether in point of fact the bond sued upon, upon the face of it, 
purports to pledge more than the widow's interest. They will assume that it 
was intended by those who prepared it, to be a pledge of the mousas and^ 
propmty which she had inherited from her husband. The only question to be' 
decided on this appeal i^, whether the tnmsaotion created a charge on ,^ 
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agfltost the widow. 

, ' In order to estabHsh the affinnatire of this “hIJh S^aw 

the first place, to show that the widow intended to do that which the law 
allows her to do in certain specified oases ; vtz., to make * of her hus- 

bands, estate. But if the High Court was right in supposing that the document 
was not properly explained to her, there is a failure of proof that she did reaUy 
^ intend to do that. The question whether the pro-L847] perty was mortgaged 
at all dep e"«^" upon the fact whether she intentionally executed a deed con- 
taining such a stipulation ; and their Lordships have already intimated that, in 
their judgment, the High Court, dealing as it did with the evidence of Bishen 
Sahi and the other evidence in the cause, was right in coming to the conclu- 
sion that there was no such proper explanation of the bond as would bind 
her in respect of that stipulation. 


Again, if this were otherwise, there would remain the question whether 
the plaintiff had satisfied the burden of proof which every plaintiff who seeks 
to charge the inheritance after the death of a widow, by virtue of a security 
executed by her, has to sustain. Their Lordships in no degree depart from the 
•>p^hcipleff-laid down i!h the case of Hunooman Persaud Panday v. Mussamut 
Babaoee Mtinrai Ko&nwerec (6 Moore’s I. A., 393), which has been so often 
cited. They have applied those principles in recent cases, not only to the case 
of a manager for an infant, which was the case, there, but to transactions on 
all-fours with the present, namely, alienations by a widow, and to transactions 
in which a father, in derogation of the rights of his son, under the Mitakshara law 
has made an alienation of ancestral family estate. The principle broadly laid 
down is, that although the lender is not bound to see to the application of the 
money, and does not lose his rights if, upon a bond fide inquiry, he has been 
deceived as to the existence of the necessity which he had reasonable grounds 
for supposing to exist, he still is under an obligation to do certain things. The 
words of the judgment in that case are : — “ Their Lordships think that the 
lender is bound to inquire into the necessities for the loan, and to satisfy 
himself as well as he can, with reference to the parties with whom he is dealing, 
that the manager is acting in the particular instance for the benefit of the 
estate ; but they think that if he does so inquire and acts honestly, the real 
existence of an alleged sufficient and reasonably credited necessity is not a 
condition precedent to the validity of his charge, and they do not think that, 
under such circumstances, he is bound to see to the application of the money.” 
And the judgment ends thus : — “ Their [848] Lordships do not think that a 
b&na fide creditor should suffer when he has acted honestly and with due 
caution, but is himself deceived.” 


It appers to their Lordships that, such being the law, any creditor who 
into Court to enforce a right similar to that which is claimed in the 
present suit is bound at least to show the nature of the transaction, and that 
in advancing his money he gave credit on reasonable groun^ to an assertion 
the money was wanted for one of the recognised necessities. 

‘ In this case there is hardly any evidence on the part ot the plaintiff to 
show what negotiations took place with him, and what representations induced 
biih to advance the money ; still less is there any proof that, having those 
remesentations before him, he made the necessary and propw inquires. The 
Ol^ witaesB that has been called. Fakir Ohand, says of himself, that although 
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he is a village wasil-baki-nuvie, and writes certain zemindari bocks, he 
has nothing to do with the books relating to the mahajani business. It is trpe 
that he speaks to having been present when persons purporting to come from the 
Bani asked for a loan of money for payment of Government revenue and the 
like ; but one would expect in such a case as this that the gomashta/who had 
management of the books, and who was responsible for lending money from the 
the kooti, would be the person to come forward and show upon the faith of 
what representations and after what inquiry he advanced the money. There 
is no evidence at all of that kind. 


Then, again, the servants who are called from the defendant’s establish- 
ment, give evidence which cuts both ways, because, although Dost Mahomed, 
calling himself one of the dewans of the Bani, professed to have gone to the 
plaintiff and to have taken money from him, he shows prtmd facie that there 
was no real necessity for the plaintiff to borrow money under the power which 
she could exercise only in the case of certain necessities. His evidence goes 
to show that the lady was in fact in very easy circumstances, and that she 
had a net revenue of about 1,30,000 rupees. He says : — “ The amount of 
colleotions used to remain in the custody of the dewan. A certain amount, 
when required, used to be paid to the Bani. I cannot [ 819 ] say off-hand 
what amount of collection comes to my hands. The expenses of tha 
Bani, whatever they may be, are restricted to charitable and pious purposes 
and distribution to people, etc. Besides this, she does not spend anything 
with a lavish hand.” So again Mahadco Lai, who was called on the part 
of the defendant, puts her income at even a larger amount, and says : — ^ 
The balance, exceeding a lac and thiriy thousand, used to be a saving to the 
Bani as profit. This amount used to be lodged in the custody of the dewan. 
The necessary expenses used to be supplied to the Bani. The money would not 
be lodged in the cutcherry.” 

The evidence of those two persons seems to their Lordships to be consistent 
with this state of things ; that theBani’s servants, the dewans, chiefly managed 
her affairs ; that if they had immediate occasion for a sum of money they may 
have gone to the plaintiff’s kooti and got a temporary loan, but it fails to prove 
a necessity so serious as would justify a pledge of her husband’s estate in 
excess of the ordinary powers of a Hindu widow, or reasonable grounds for 
the belief of such a necessity. 


Then as to the latest transaction there is little or no evidence at all given 
by the plaintiff as to the settlement of the former accounts or the circum- 
stances under which he advanced the small sum which made up the amount sued 
for upon the last bond. All that the witnesses state is, that one Baboo Bam 
Coomar, who is said to be also a dewan of the Bani’s, told the munshi to get 
this bond signed, some speaking to the making of the bond ; but as to the parti 
taken by the plaintiff in making the last bond, or as to any inquiries made on 
that occasion, there is no evidence whatever. 

It appears to their Lordships that the High Court was right on both 
grounds in treating the transaction as not binding upon the estate ; and they 
will, therefore, humbly advise Her Majesty to affirm the decree of that Court 
and to dismiss this appeal. 


Appeal dimdieed. 

Solicitor for the ApppUant : Mr. T. L. Wilson. 
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[1. WIDOW : POWERS OF, IK MMAOIKO HER HUSBAND’S ESTATE. 

Ab z^gards the management of the estate, she has not less power than the manager of an 
infant's estate, 

(1) A permanent lease granted by her and found to be beneficial to the estate cannot be 
avoided by a reversioner: — (1906) 33 Gal. 842. 

(2) Trade debts incurred by her in carrying on the family trade after her husband’s 
death are binding on the reversioners : — (1901) 26 Bom. 206 F. B# 

II, VIKOR: GUARDIAN OF. 

The above principle applied to the case of a minor also . — (1911) 13 I.C. 5. 

III. HINDU LAW: FATHER, MORTGAGE BY, 

When a mortgage is executed by the father who had sons living at the time, it was held 
by the Full Bench in (1909) 31 All. 176 that even though the mortgage was for valuable 
consideration as it was not executed to meet any antecedent debt, it was not binding on the 
sons who were living at the time of the mortgage : — 

lY. ONUB OF PROOF. 

'The onus of proving that the debt was incurred by the widow for a necessary purpose 
binding on the estate is on the alienee , sec (19 Cal. 249 ; (1911) 34 All. 126.] 
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THE INDIAN LAW BBPOBTS, CALCUTTA SEBIES, 
CONTAINING CASES DETERMINED BY THE HIGH 
COUBT AT CALCUTTA, AND BY THE JUDICIAL 
COMMITTEE OF THE PBIVY COUNCIL ON APPEAL 
PBOM THAT COUBT AND FROM ALL OTHER 
COURTS IN BRITISH INDIA NOT SUBJECT TO 
, ANY HIGH COURT. 

CALCUTTA— Yol. YII— 1881. 

July to December. 

OBIGINAL CIVIL. 

The 9tht 10th, 11th Fehniary arid 4th March, 1881, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice Pontifex. 

Falle and others 
versus 

MacEwen and others. 

Mukial Benefit Society — Poioer of majority of subscribers to alter Rules — Pay- 
ment of Pensions in England — Adjustment of payments in accordance with 
Rede of Exchange — Interest of subscriber to Society, 

The U. S. F. P. Fund — a society established, as stated in rule 2 of the Rules of the 
Society, to provide for the maintenance of the widows and children of those who shall sub- 
'scribo to it upon the terms and conditions specified below, or upon such others as may be 
determined upon by the subscribers or by a majority of them” — had, prior to 1850, passed 
a rule (33) that widows, being incumbents on the Fund, shall be paid their pensions at an 
place they may desire, subject to the usual charges of remittance : the pensions of children 
being incumbents on the Fund, shall also bo so paid and on the same conditions.” The 
•subscriptions were then, and continued to be, paid in rupees, and the pensions were calcu 
lated in rupees according to certain tables. On being admitted, a subscriber had to ” promis 
and engage to submit to, and abide by, the rules and by laws of the Institution ” (rule 22), 
and by rule 27 had to pay **a fee equal to ten per cent, on the amount of monthly pension 
insured.*’ Rule 60 gave power to alter any existing rule by the duly recorded votes of a 
majority of the subscribers. In 1850, exchange between India and England being then 
4 ibout par, rule 33 was repealed, and a new rule (41) was substituted for it, which provided, 
ithat ** incumbents on the m Fund shall be paid their annuities in India at par, or in Europe 
at the fixed rate of two shillings in the rupee.” On the 1st July 1876, exchange being 
adverse on remittances from India to England, a rule was passed, which provided that 
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. ^ ' ineiillabents on tlie Fund bWI be paid theur-^nnuities in India in lull* t o$e 
zeelding in Europe at the rate of exchange fixeil for the official year by the Secre ary 
(Jl State ; annuities already due or hereafter becoming due on risks accepted before the s 
July l$76 shall be payable to incumbents residing in Europe at the fixed rate of two shillings 
to the rupee.” Exchange continuing to decline, on the 22nd May 1880, the Safety , by the 
^tds of 553 against 505 of the subscribers, passed the following rule ** Annuities already 
due, or becoming due before the 1st May 1880, on risks accepted before the Ist July 1876, 
shall be payable to incumbents residing m Europe at the fixed rate of two shillings to tho 
■rupee ; but all other annuities due, or becoming due, shall be paid, if to incumbents in India* 
in full, and if to incumbents residing in Europe, in London, at the market rate of exchange/*' 


The plaintifis were the widow and children of F., a member of the Society, who was 
admitted as a subscriber for the benefit of his widow in November 1871. for the benefit of his 
son in September 1873, and for the benefit of his daughter in November 1874. He commenced 
to pay an increased subscription for the benefit of his son in September 1878. He was not one 
of the majority who voted in favour of the rule of the 22nd May 1880, though he attended the 
meeting of subscribers. He died on the 25th June 1880, having, up to that time, duly paid 
his subscription to the Fund. In a suit in which the plaintifis, who were residing in England, 
ol aimedto be paid their pensions there at the rate of two shillings in the rupee, — 


Held, that F. had no vested interest at the time of the passing of the rule of the 22nd 
May 1880 ; that the plaintifis were, with respect to their pensions, bound by the terms of 
that rule, which a majority of the subscribers had full powers to pass so as to afiect the 
nominees of all existing subscribers, aud therefore the suit should be dismissed. 

Buie 41 gave an undue advantage to one class of subscribers, which was extra vires and 
•pen to correction under rule 60 by a majority of the subscribers. The Society being one 
for the equal benefit of all subscribers, even if rule 60 did not give power to adjust payments 
in accordance with the rate of exohinge, such a power might be implied for the purpose of 
oontinuing the business of the association. 

This suit was brought against the defendants as the Directors of a Society 
called the Uncovenanted Service Family Pension Fund, having its head office 
at 14, Kyd Street, in Calcutta. The plaintiffs were the widow and infant 
children of John Vernon Falle, a subscriber to the Fund, who died on the 25th 
June 1880. 


[3] The plaint stated that the Uncovenanted Ser^'ice Family Pension Fund 
was a voluntary association of Christian members of the Government Uncoven- 
anted Service, for the purpose of providing, upon certain terms, for the main- 
tenance of the widows and children of the subscribers to the funds of the 
Society. That the said J. V. Falle was, from the year 1871 and until his death, 
employed in the Government Uncovenanted Service ; and on the 11th Novem- 
ber 1871, in Calcutta, he applied to be, and was admitted, a member of the 
Fund for the benefit of the plaintiff S. A. Falle, his wife ; on the 18th October 
1873, he was further admitted to subscribe to the Fund for the benefit of his 
eon, the plaintiff P. E. Falle, until the age of eighteen years (the benefit being 
afterwards, on the 28th September 1878, extended until the age of twenty-ope 
years) ; smd dti the 14th November 1874, he was admitted to subscribe to the 
Fund for the benefit of his daughter, the plaintiff, N. E. V. Falle, until her 
marriage. That, at the date-of-tfae admission of J. V. Falle as a member of the 
Fwd, the terms of admission and membership and the benefits secured to the 
widows and children of members were regulated by the following rules : 


“ 22. That every aj^lication for admission as a subscribor shall be in the 
Form A, 

" ■* eis 



A. 


Ao. 




To the Secretary, Vneovenanted Service Family Pension Fund, 

CtUctttta, 


Sifi. 

I request to be admitted a subscriber to the U. S. F. P. Fund for the 
of my as per statement and affirmation enclosed ; and 1 hereby 

promise and engage to submit to, and abide by, the rules and by-laws of the 
Institution. 

I am. Sir, 

Yours obediently, 
{Applicant's signature) 
{Designation or profession) 
{Address) 


Dated the 18 . 

“ 25. That a subscriber wishing to increase the recorded provision for his 
family, or to provide for his wife or any children not already L*J on the Fund, 
shall in all respects conform to the rules, and comply with the forms prescribed 
for observance in cases of original application for admission. 

“ 27 That an admission fee at the following rates be charged on every 

insurance effected, whether for the first time or in augmentation of any prior 

risk viz , for a pension of less than Rs 50 a month, a fee of rupees 5, and for 
pensions of Rs. 50 a month and upwards, a fee equal to ten per cent., upon the 
amount of monthly pension insured. 

“ 32 That the payments for securing annuities be regulated according to 
the rates'laid down in Tables A, B-I, B-II, 0 ; payments for the present risks to 
be undisturbed ; that risks which are declared to be not first-class, but which the 
Directors may nevertheless consider to be reasonably insurable, may be admitted 
on a payment of an addition not exceeding 60 per cent., upon the rates of 
subscription laid down in the tables. Risks not considered by the Directors to 
be reasonably insurable shall be rejected. 

“ 37. That in every case of admission or of increased provision, the subscrip- 
tion shali be computed from the date on which such entrance or increase shall 
be effected. All reductions in the recorded provision shall take effect from 
the first day of the month following that in which the application may be 

made. 

" 38 That an entrance certificate according to Form F, after being duly 
antered on the record of the Fund, shall be granted to each subscriber on his 
admission, bearing the date on which the risk was accepted by the Directors. 

27bte.— Applicants will be admitted subject to the sanction of the Comp- 
troller-General under the orders of Government. If the Comptroller-General 
refuse to authorize the admission of any person op the ground oi 
ineligibility, the acceptance will be cancelled, and all payments made will be 
re^purned, less the medical-fee and stamp-duty on Form D. ^ 

619 



In Ij'HW.f 4C|. V. 

Fork p. 

Uncovenantei Service Family Pension Fund. 

Entbance Cebtificate. 

Calcutta^ 18 . 

Certified that Mr. has this day been admitted a member 

of the Unoovenanted Service Family Peosion Fond, under the terms and con*, 
ditions thereof, for the eventual benefit of the under- [fi3named, and that 
registry fee (Bs. ) and his entrance subscription for the month of 
(Bs. ) have been duly received by 

Accountant and Collector. 


Class. 


Names. 


Age 


Subscriber 


Nominee 


d I 

I ^ 


Provision 
for Nominees. 


Per 

Mensem. 


Per 

Annum. 


,l| 

a -I 


I 


All casualties, as well as marriage of children, must be communicated to 
die Secretary as they occur. 

Begistered as No. 

Directors, 


:} 


Seeretary. 





VLMsmnm ac. [lesi] 


i. b B.7 0id.« 


m “43. That &bsoribers residing in Europe may make their payments 
to the recognized agents of the Fund in London at an exchange of two shilings 
to the rupee. 

“ 41. That incumbents in the Fund shall be paid their annuities in India 
at par, or in Europe at the fixed rate of two shillings to the rupee. It shall be 
imperative, however, on all widows, incumbents on the Fund, to furnish half- 
yearly a certificate from competent local authority, or from two subscribers to 
the F^und, existence, and continued widowhood (Form I). A certificate of 
existence, and where necessary, of spinstership also, shall be furnished in the 
case of incumbents on the children’s Fund (Form J). 


The plaint then stated that this rule was, on or about the 1st July 1876, 
altered as follows : — 

“ 50. That incumbents in the Fund shall be paid their annuities in India 
in full, and incumbents residing in Europe and America may be paid their 
annuities in London at the rate of exchange fixed for the official year by Her 
Majesty’s Secretary of State for such pensions and allowances as are payable at 
the India House in London and fluctuate with the rate of exchange. Annuities 
already due or hereafter becoming due on risks accepted before the 1st July 
1876, shall be payblo to incumbents residing in Europe at the fixed rate of two 
shillings to the rupee. 

- *“53. That a valuation of the assets and liabilities of the Fund, both in 
the widows’ and children’s liranches, shall be made annually by a competent 
Actuary. 

“ 54. That the surplus capit^al declared upon the report of the Actuary to 
exist at the date of such valuation shall form a reserve fund. The interest 
arising from such reserve fund shall be available for reduction of subscrip- 
tions, and such interest accruing annually shall, on the 1st May of each year, 
be apiiropriated to the reduction of the subscription for the ensuing year. All 
subscribers who shall, on or before the 30th April preceding, have completed 
five years’ consecutive payments, shall be entitled to share rateubly in the 
reduction according to the amount of their registered subscriptions. 

“ 55. That whenever the surplus capital or reserve fund so declared 
shall exceed ono-third of the net liabilities, the Directors may% at their 
discretion, set apart a portion of such reserve fund, not exceeding six 

f er cent, thereof for distribution in furtlior reduction ol subscrip- 
Tltions. Such amounts shall be applied in the first instance, so far as may 
be necessary, to completing the abatement of subscription of all subscribers 
entitled to share in the interest under rule 54, to 32 per cent., and the balance 
or remaining portion thereof shall then be applied in reduction of the subscrip- 
tion for the ensuing year of all subscribers who, on or before the 30th April 
preceding, shall have completed three years’ consecutive payments in the 
following rates : — 

Subscribers above 3 years and not exceeding 6 years, 1 share. 


n 

ft 

ft 


ft 

ft 

ft 

f> 


6 

9 

12 

15 years 


»i 


ft 


9 „ 2 shares. 

12- „ 3 shares. 

15 „ 4 shares. 

5 shares.” — 


The plaint then further stated that the rules, except as abovementioned 
remained unaltered until the 22nd May 1880, when the Society, by the votes of 
568 members against 506, purported to pass the following rule : 

fe21 ^ 




*^!I%At fti)4i}iti€H9i duBiOr bdodmiiagduB before the let May 1880, 

oil risks aeoepted before the 1st Jrily 1876, shall be payable to moumb^ts 
residing in Europe or America at the fixed rate of two shillings to the rupee ; but 
that all other annuities due, or becoming due, shall be paid, if to incumbents in 
India, in full, and if to incumbents residing in Europe in London, at the 
market rate of exchange/’ 


The plaintiff submitted that the rule of the 22nd May 1880 was void and 
inoperative so far as it tended to the detriment of the plaintiffs ; that the said 
J. V. Palle, by virtue of his admission as a member of and subscriber to the 
Fund, and of his subscriptions (which had always been duly paid), became 
entitled to the benefit of the Fund according to the rules and regulations at the 
time he was admitted as such member and subscriber ; that those benefits 
could not be taken away from him or from the plaintiffs, nor the rules and 
regulations alter to his detriment or to the detriment of the plaintiffs ; that the 
Society or Fund contracted with the said J. V. Falle for valuable consideration 
to pay to his widow and children on his death, and the defendants as 
Directors of the Fund were bound to pay to the plaintiff the respective sums 
subscribed for in the manner provided by the existing rules and regulations at' 
the time he so subscribed ; such sums being as follows : 

1. On the 11th November 1871, in consideration of a monthly [8] 
subscription of Rs. 44-8, the Society contracted to pay the plaintiff S. A. Falle, 
on the death of J. V. Falle, the monthly sum of Rs. 100 in Calcutta, or £10 in 
sterling in London, at the plaintiff’s option. 


2. On the IBth October 1873, in consideration of a monthly subscription 
of Rs. 10-10, the Society contracted to pay the plaintiff P. E. Falle, on ttie 
death of J. V. Falle, the monthly sum of Rs. 32 in Calcutta, or £3-4$. in 
sterling in London, at his option, until the age of eighteen years ; and on the 
28th September 1878, in consideration of a further monthly subscription of 
Rs. 2-5, contracted to continue the said payments to the plaintiff P. E. Falle 
until the age of twenty-one years, 

3. On the 11th November 1874, in consideration of a monthly subscrip- 
tion of Rs, 11-5, the Society contracted to pay the plaintiff N. E. V. Falle, on 
the death of J. V. Falle, the monthly sum of Rs. 32 in Calcutta, or £3-45. in 
sterling in London, at her option, until her marriage. 


On the death of J V. Falle, the plaintiffs went to reside in England, and 
the defendants on being called upon to pay these sums, refused, on the ground 
that the sums they were bound to pav were those which would be payable 
under the rule of the 22nd May 1880, passed by the majority of the subscribers, 
viz,, Rs. 100, Rs. 32 and Rs. 32 respectively. 


The plaint prayed for a declaration that the defendants were bound to pay 
the sums claimed by the plaintiffs, and that the defendants might be ordered to 
pay them. 


The defendants, in their written statement, stated, that the object of the 
Fund was stated in rule 2 of the Rules of the Fund, viz,, “to provide for the 
maintenance di the widows and children of those who shall subscribe to it upon 
the terms and conditions specified below, or such others as may be determined 
upon by the subscribers, or by a majority of them ; ” or that, so far a$ the 
deceased J. V. Falle was admitted to subscribe to the Fund in respect of the 
plaintiff P. E. Falle, on the 2Sth September 1678, the application to become 
such subscriber, and the admission to be such subscriber, was, under rule 25, 
a distinct matter from , any previous application for admission of the 
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idfloeoBed aa a iutifadoniber to ; that the altered’ rule 50 waa in Socea 

m at tlie time the deceased applied to be and was admitted as a subseribex; 
to the Fund for the benefit of the plaintiff P. E. Falle ; that rule 41 was pass^ 
in 1850 in place of, and substitution for, the old rule (33) of the Fund, which; 
, was as follows : 

33. That widows, being incumbents on the Fund, shall be paid their 
pension at any place they may desire, either monthly, quarterly, or half* 
yearly, subject to the usual charges of remittance. The pensions of children, 
being incumbents, shall also be so paid, and on the same condition, at the 
request of their guardians. It shall be imperative, however, on all widows, 
incumbents on the Fund, to furnish half-yearly a certificate from competent 
local authority, or from two subscribers to the Fund, of existence, and contin- 
U3i widowhood; a certificate of existence, and where necessary, of spinster- 
ship also, shall be furnished in the case of incumbents on the children’s Fund.*’ 

That, at the time of the passing of rule 41, the rate of exchange between 
England and India was variable, in favour sometimes of silver and sometimes 
of gold, and the rule was passed to avoid the trouble of paying in England a 
slightly different sum each month to each incumbent, and as an equitable 
rate at a time when the value of a ruj^ee and of two shillings was, roughly 
speaking, equal, varying occasionally in favour of England, and occasionally 
in favour of India , tliat the rule which was passed on the 22nd May 1880, by 
the votes of the majority of the subscribers to the Fund, was so passed under 
the power conferred upon the subscribers to alter or amend any existing rule of 
the Fund by rule 60, which was as follows : — 

“ 60. That it shall be competent to any twelve qualified subscribers who 
may be dissatisfied with any proceeding of the Directors, or who may be 
desirous of altering or amending any existing rule or practice, or of making any 
proposition with regard to the Fund, to require the Directors, by a written 
requisition, to call a special meeting of subscribers, and such meeting shall 
thereupon be called by the Directors, Notice of the object of sucli meeting 
shall be given by the Directors in two of the principal newspapers of Calcutta 
and the Government Gazettes four weeks before the time appointed. It shall 
be essential to the validity of such meeting that not. less thsn fourteen subscri- 
bers other than the requisitionists and Directors shall be present thereat. 
The meeting shall determine whether the question shall be submitted by 
[ 10 ] circular to the general body of subscribers or not ; if the former, the 
Directors shall circulate it accordingly, and the votes of the majority of the 
subscribers received within three months from the issue of such circular shall 
be decisive.” 

The defendants further stated that the deceased J. V Falle himself voted 
in respect of the passing of the rule of the 22nd May 1880 ; that that rule was 
passed because it was found that the relative value of gold and silver and the 
conditions of the members whose families were to be provided for by the Fund 
^had so altered, as that the loss to the Fund by exchange in paying pensions of 
incumbents in Europe at the rate of two shillings to the rupee ro^e from the 
sum of Es. 4,246, in the year 1871-72 to the sum ol*^ Es. 40,583 in the year 
1878-79, and such loss threatened to increase as each new incumbent for 
many years came on the Fund, and it was found that such loss might 
seriously injure the stability of the Fund ; and because the paying of the said 
pensions at the said rate of exchange was conferring an undue advantage on 
one class of subscribers to the Fund at the expense of another class of subs- 
4»ribers, besides disturbing seriously the subscription tables of the Fund, 
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Which were made after due deliberation, and fixed certain proportiona 
between the rates of payment and the pension secured, both being expressed 
in Indian money, and which tables formed the basis of contract with every 
subscriber as shown by the entrance certificate, which declares the pension 
payable to be in Indian money, and even directly alludes (as in the form for 
children) to the tables in question. 

The defendants submitted that the correct meaning of the w^ords of rule 2 
was, that the Fund was intended to provide upon the terms and conditions 
contained in the subsequent rules of the Fund, or in such other rules as might 
be determined upon by the subscribers or a majority of them, for the mainten- 
ance of the widows and children of those who might subscribe to the Fund ; 
that the rule of the 22nd May 1880 was and is a good and valid rule, and such 
a rule as tiie subscribers had full power and authority to make and pass ; and 
such rule was and is binding on the deceased and on all who were sub- 
scribers to the Fund at the date of the passing of the said rule, or who had 
[11] become subscribers since the passing of the rule ; and that it was one of 
of the rules and conditions of the Fund under which the Fund agreed to provide 
for the plaintiffs as the widow and children of the deceased. The defendants 
further submitted that the rule of the 22nd May 1880 was a good and valid rule 
of the fund at the date of the death of J. Y. Falle and at the date when the 
plaintiffs became entitled to the benefit of the fund , and that the plaintiffs 
were not entitled to claim payment of the respective pensions due to them 
otherwise than under the rules of the Fund at the date the> became so entitled, 
and therefore were not entitled to claim to be paid their respective pensions 
at the rate of two shillings to the rupee, or at any other j*ate than that provided 
by the rule of the 22nd May 1880. 

Mr. Kenmdy and Mr. Phillips for the Plaintiff's. 

Mr. Branson and Mr, Evans for the Defendants. 

For the plaintiff it was contended, that the terms for payment of the 
annuities at two shillings in the rupee was a part of the contract entered into- 
between Mr. Falle and the Society at the time he was admitted as a subscriber ; 
and that there was no powder to alter the rules as to take away any advan- 
tage which he might deii\e under that contract, which could not be altered 
by any subsequent agreement of the members amongst themselves. The 
amount of the annuity or the terms of subscription were not subject to altera- 
tion. As long as Mr. Falle continued to pay his subscription, he had a vested 
interest in what he had contracted to pay for, and the Society had contracted to 
give his nominees, of which interest he could not be deprived. It was an 
important object that the interest of the nominees should be certain. The 
following cases and authorities were referred to : — In re Norwich and Norfolk 
Provident Benefit Building Society, Smith's case (L. K., 1 Ch. D,, 481), May’s 
Law of Insurance, s. 152, p, 587, and cases there cited ; Menier v. Hooper's 
Telegraph Works (L. E,, 9 Ch. App., 350). East India [ 12 ] Company v. 
Bobertson (12 Moore’s P. C., 400) ; Secretary of State for India v. Underwood 
E. 4 Eng. and Ir. App., 580, at p. 583) and Edwards v. Warden (L. E., 9 Oh. 
App., 495 ; S? c. on appeal, 1 App. Gas., 281). 

For the defendants it was contended, that there was no contract at all 
with the plaintiffs ; every member who joined was admitted under all the rules 
of the Society, one of those rules being that a majority of the subscribers had 
power to alter the rule (see rule 60) ; that the rule which had been altered was 
a subsidiary rule, and not a rule of the essence of the Fund. There were 
particular provisions foi?.fmy cases of hardship. The plaintiffs had not complete 
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04 l thctr tiU8 under the old rules ; therefore their case was governed by the new 
rules. The rules refer to the tables of subscription and annuities (sae rule 32), 
and therefore the calculation of annuities is to be made from the tables. The 
rule objected to observes a just proportion between the amount each member 
pays in and what be takes out. Secretary of State for India v. Underwood 
(L.B., 4 Eng. and Ir. App., at pp. 588* 589, 599, and 608) was referred to. 

The Judgment of the Court (Gakth, C. J., and Pontifex, J.) was delivered 
by 

Pontifex, J. — This case, although exceedingly important to the subscribers 
to and pensioners upon the Uncoyenanted Service Family Pension Fund, does 
not appear to us to be one of inucn difficulty. The Fund was established many 
years ago for the purpose of securing a provision for the widows and children 
of its subscribers. Originally, or at all events prior to 1850, the rule (then 
being No. 33) as to payments of pensions was as follows : — “ That widows 
being incumbents on the Fund shall be paid their pensions at any place they 
may desire, either monthly, quarterly, or half-yearly, subject to the usual 
charges of remittance. The pensions of children being incumbents shall also be 
so paid, and on the same conditions.” Tlie subscriptions were and continue 
to be paid in rupees, and the pensions are calculated in rupees according to 
certain tables. 

~ CIS] It is clear, of course, that the tables would bo untrustworthy and 
deceptive guides, if the subscriptions were paid in a lower and the pensions in a 
higher, standard of currency. 

In the year 1850, exchange being then somewhere about par, the old rule 
(33) was repealed by a general meeting, and a new rule (41) was substituted 
for it. The new rule was as follows : — 

“ That incumbents on the Fund shall be paid their annuities in India at 
par, or in Europe at the fixed rate of two shillings to the rupee.” This altera- 
tion must have been made under rule 60 of the Societ> , which is as follows — 
“It shall be competent for any twelve qualified subscribers who may be 
dissatisfied with any proceeding of the Directors, or who may be desirous of 
altering or amending any existing rule or practice, or of making any proposi- 
tion with regard to the Fund,” to require the Directors to call a siiecial meet- 
ing. “ The meeting shall determine whether the question shall be submitted by 
olrcular to the general body of subscribers or not ; if the former, the Directors 
shall circulate it accordingly, and the votes of the majority of the subscribers 
received within three months from the issue of such circular shall be decisive.” 
If rule 41 was passed by the votes of a majority of the subscribers in substitu- 
tion for the old rule 33, it was of course competent for a majority of the 
subscribers by their votes duly recorded to alter it. 

As Lord Westbuhy puts it in the case of the Secretary of State for Indm v. 
Underwood (L. K., 4 Eng. and Ir. App., 605) : “ If it was competent to them to 
make that addition ” (in this case alteration), “ then, by the clear interpretation 
of the 30th rule, by which that authority was given, there was equal authority 
to take it away.” But the question in this case is,, not whether the Society 
could revoke rule 41 which they passed in 1850, but how far they could revoke 
it, so as to bind existing subscribers to the Fund. 

What they really did was as follows : — When in 1876 adverse exchange 
began to tell, the following rule, then numbered 50, was on the first of July 
1876 passed by the votes of a majority of the subscribers. {Beads rule 50 ante, 

P. 6). 
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It was thus attempted, though it seems tons with questionable wisdom or 
or fairness, to preserve what I suppose where re-tHjgaided, but in my opinion 
improperly regarded, as the vested interests of those existing subscribers. Ex- 
change, however, continuing to decline, until at one time there was actually a 
depreciation of 25 per cent, from the valuation of the rupee at two shillings, it, 
was considered that further steps were necessary for the security of the Fund ; 
and on the 22nd of May 1880, the Society, by the votes of 553 members against 
505, passed the following rule. (Beads rule of 22nd May 1880, ante, p. 7.) 

The question we have to determine is, whether this new rule is binding on 
the widows and children of subscribers to the Society before the 1st of July 
1876, and who died after the 22nd May 1880? Mr. John Vernon Palle, the 
husband of the plaintiff Sophia Anne Palle, and father of the infant plaintiffs, 
commenced subscribing to the Fund on the 11th of November 1871 for the 
benefit of his widow, on the 18th of September 1873 for the benefit of the 
plaintiff Phillip Erskine Palle, and on the 14th of November 1874 for the benefit 
of the plaintiff Nora Eliza Vernon Palle. On the 28th of September 1878, he 
made a further subscription for an increased benefit to the plaintiff Phillip 
Erskine Palle but it is not disputed that this last subscription must be governed 
by the rule passed in 1876. Mr. John Vernon Palle attended the meeting at 
which the rule of the 22nd May 1880 was passed, but it is admitted that he 
did not vote with the majority. Mr. John Vernon Palle died on the 25th June 
1880, having up till then duly paid his subscriptions to the Fund. 

His wife and children, the plaintiffs, are now residing in England, and 
claim to be paid their pensions in England at the rate of two shillings to the 
rupee, notwithstanding the existence of the rule passed by the majority 
of the subscribers on the 22nd May 1880. Their case is, that Mr. Palle 
contracted on the footing of rule 41 of 1850 ; that it was out of the power of 
the Society to vary the terms of that contract either by passing a rule or 
otherwise, whatever might be the depreciation of exchange. Their argument 
is, that if exchange had risen, so that the rupee had become of greater value 
than two shillings, a state of circumstances which existed not so very long 
ago, though to us it sounds like a fable of the golden age, the loss [15j 
would have been theirs, and that, therefore, now they are entitled to insist 
upon the benefit. But this is scarcely an argument, it is rather a begging of 
the question. 

They then argue that it is impossible to say whether Mr. Palle would 
have become a subscriber to the Fund if he had known that pensions in England 
were to be calculated at less than two shillings to the rupee. This is, in other 
words, to argue that Mr. Palle would not have joined the Fund unless an advan- 
tage was secured to his nominees which would be unfair to Indian nominees 
and most of his fellow-subscribers. But as a matter of fact, we do know that 
Mr. Palle increased his subscription on the 28th of September 1878, although 
at that time the two-shilling rule had been abrogated so far as respected 
risks accepted after the 1st of July 1876. 

Buie 33, which was in existence prior to 1850, was a rule which dealt 
with perfect fairness with all classes of pensioners, Indian and foreign ; though 
under it troublesome calculations might become necessary in payment of each 
English pension. As a matter of convenience, and tp save constant trouble of cal- 
culation, it was, no doubts in the Society's power to alter it as they did in 
1850, provided they gave no class of pensioners an undue advantage. But that 
a majority should give ah undue advantage to any class would be, in our opinion. 



UAomm 4o. ti88i] 


1. L. K. 7 0»t.t« 


4 xtra virei, and open to correction. Ag Lord Hathbrlby said in the case 
already cited (p. 588) ; 

“ The power of making general rules must surely be one of making rules 
that operate equally on all subscribers ; as for instance, any general change in 
the rate of percentage or of contribution or the like.’* 

The plaintiffs, however, rely on certain other observations of Lord 
Hathebley in the same'case when he says (p 689) : “No rules ” (meaning 
powers to effect changes by the resolution of a majority), “unless the expressions 
were insuperably the other way, would ever be so construed as to enable a 
majority, having an interest directly opposed to the vested interest of a 
minority, to confiscate that interest.** But when the rule of 1880 was passed 
by a majority, Mr. Falle cannot, in our opinion, be said to have had any vested 
interest in the C16] proper acceptation of the term. Nor could it be said that 
the majority had an adverse interest to the minority , for it was impossible at 
the time the rule was passed to predicate whether Mr. Falle or any other member 
of the minority would be prejudiced or would benefit by it. It Mr. Falle had 
lived for some years after the passing of the rule, he would probably have 
benefited by it. As it happens, he died shortly after the rule was passed ; but 
the result of the rule is to place his nominees in the same and no worse posi- 
tion than the nominees of any other existing member of the Association at the 
time, the rule was passed. To quote Lord Hatiiebley again at p. 590 of the 
case already cited : “ Those who have not yet paid in excess might all be held 
to be in an equal position, regard being had to their chances of life , ’* and further : 

“ I think a rule might well be passed that, saving the rights of all who have 
contributed in excess of the one-half value of the annuity, no future refund 
shall be allowed.** 


It seems tons, therefore, that even Lord Hathehley, the dissentient Judge 
in the case cited, would have agreed that the nominees of all the shareholders 
in existence at the date of passing the new rule would be bound by it. And it 
is clear that the other Judges, Lord Chelmsford, Lord Westbury, and 
Lord COLONSAY would have been of that opinion. 


But apart from authority, common sense would lead us to the same 
result. This was a Society intended for the equal benefit of all its subscribers, 
Mr. Falle, in becoming a subscriber, can scarcely be supposed to have inten- 
tionally subscribed on a footing unjust and prejudicial to a largo number of the 
other subscribers. Kule 41 of 1850 was itself a rule of adjustment, and its 
very existence was notice of the necessity of adjusting Indian and English 
payments for pensions. The existence of tables in which pensions were cal- 
culated in rupees, and the reference to them in the rules, was further notice 
that a pension payable in England was calculated on precisely the same data 
as a pension payable in India ; and ought, therefore, to be of precisely the same 
value, subject only, for convenience’ sake, to some easy and ready rule of 
adjustment ; and so long as exchange had but slight variations under or over par, 
the two-shilling rule [17] was a roughly convenient one. In a Society of this 
kind, if pensions are, for the convenience of certain nominees, allow^ to be paid 
out of India, it seems to us absolutely necessary that there should be a continu- 
ous power to adjust payments in accordance with the true rate of exchange. The 
60th rule seems to us sufficiently wide to confer that power, and the fact that the 
Society failed for some years to make such adjustment, does not in our opinion 
disable them from at any time afterwards putting all the subscribers on an 
equality. Indeed, this being an Indian Society, and the subscriptions being 
payable in India in rupees, we see no reason to prevent a majority of the subscri- 
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berg from passing a rule that all pensions should be payable exclusively in India. 
For the rule allowing pensions to be paid elsewhere is simply a rule of 
convenience. If the Society could not make adjustments in accordance with 
the rate of exchange, or refuse to pay pensions out of India, the result might 
be that the existing subscribers would decline to continue to contribute 
for what, according to the actuarial calculations upon which the operations 
of the Society are founded, would be such evidently unfair results. Indeed, 
according to the strict interpretation of rule 41 of 1850, and as between compet- 
ing pensioners, it might be difficult to hold that all pensioners entitled before 
the Ist July 1876, even though they might reside in India, could not demand 
payment to he made to their agents in England at the rate of two shillings to 
the rupee. For it is to be observed that rule 41 of 1850 makes no mention 
of ‘ residence.” Eule 33. for which it w’as substituted, speaks of payment at 
any place pensioners might desire, and rule 50 of 1876 is the first to use the 
word “ residing,” though curiously enough the latter part of the rule omits 
all reference to incumbents residing in America. This, however, might be so 
seriously detrimental to existing subscribers as to involve the collapse of the 
Society, and it would of course have been equally detrimental to Mr. Falle, if 
he had continued to live. 

If, therefore, the terms of rule 60 were not as wide as they are, it seems 
to us that, for the purpose of continuing the business of this Association, it 
would be necessary, if pensioners are to be paid out of India, to imply a poww 
to make such adjustments [ 18 ] as equal lairness might require. But w’hen w’e 
see what was the description of the Society to which each subscriber elected 
to become a member, viz,, the description contained in its second rule stating 
the object of the Society to be “ to provide for the widows and children of 
those who shall subscribe to it, upon the terms and conditions specified below, 
or such others as may be determined upon by the subscribers or by a majority 
of them,” — w’hen we refer to the terms upon which Mr. Falle entered into 
his so-called contract, namely, his request to be admitted a subscriber, and his 
engagement to submit to, and abide by, the rules and bylaws of the Institu- 
tion,” — when wre consider the terms of some of these rules, as for instance, rule 
27, which lequires the payment by subscribers of “ a fee equal to ten per cent, 
upon the amount of monthly pension insured,” — and particularly when we 
further consider the terms of its 60th rule, it seems tons beyond all question 
that a majority of the Society had full power to pass such a rule as was passed 
on the 22nd of May 1880, so as to effect the nominees of all the existing subs- 
cribers, and beyond this, for the purposes of this case, it is not necessary 
to go. 

We are, therefore, of opinion that the plaintiffs are, with respect to their 
several pensions, bound by the terms of the rule passed on the 22nd of May 
1880, and that this suit should be dismissed with a declaration to that effect. 
This being a representative case, and the defendants not pressing for costs, we 
think the suit should be dismissed without costs. 

« Suit dismissed. 

Attorneys for the Plaintiffs : Messrs. Carruthers and Jennings. 

Attorney for the Defendants : Mr. Fink. 

NOTES. 

[Referred to in argument in (1898) 28 Bom. 451 for the position that the majority has 
no powers under the rule to bmd the minority]. 
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[ 19 ] The Slat Marche 1881. 

Present : 

Mr. Justice Wilson. 

S. M. Kadumbinee Dossee 
versus 

S. M. Eoylashkaminee Dossee. 


Execution of decree — Arrest — Purdahnashin lady— Entering Zenana — 

Civil Procedure Code (Act X of 1877)^ ss. 271/' S36y 640/ 

-•» 

It is not necessary that a special order of Court should be made, empowering an ofidcer 
authorized to arrest a purdahnashin lady to enter the zenana of the house in which she resides. 
Under s. 336J of the Civil Procedure Code, if the ofiBicer is able t'* enter the house, he may 
break into any room in the house, including the zenana, in order to effect the arrest. II 


*[As to arrest of purdahnashin ladies, see Maharani of Burdwanv, S. M. Barada Sundari 
Debit 1 B. L. R. F. B., 31 : Raj Chunder Boy v. Slianm Soondart Debit 1. L. R., 4 Cal., 683. 

•[Sec. 271 : — If the person executing any process under this 
Seizure of property in Code directing or authorising seizure of moveable property, has 
house. gained access to a house or other building, he may unfasten and 

open the door of any room in which he has reason to believe any 
such property to be. 

Provided that if the room be in the actual occupancy of a woman, who, according to the 
customs of the country, does not appear in public, the person 
Seizure of property in executing the process shall give notice to her that she is at 
zenanas. liberty to withdraw ; and after allowing a reasonable time for 

such woman to withdraw, and giving her every reasonable faci- 
lity for withdrawing, he may enter such room for the purpose of seizing the property, using 
at the same time every precaution, consistent with these provisions, to prevent its clandestine 
removal.] 

- . . t[Sec, 640 : — ^Women, who, according to the customs and 

Exemption of certain of the country, ought not to be compelled to appear 

women from personal public, shall be exempt from personal appearance in- 
appearance. Court. 

But nothing herein contained shall be deemed to exempt such wouien from arrest in 
execution of the Civil process.] 

t [Sec. 336 : — A judgment-debtor may be arrested in execution of a decree at any hour and 
on any day, and shall, as soon as practicable, be brought before 
Place of judgment- the Court, and his imprisonment may be in the Civil Jail of the 
debtor’s imprisonment. district in which the Court ordering the imprisonment is situate, 
or, when such jail does not afford suitable accommodation, in any 
other place which the Local Government may appoint for the confinement of persons ordered 
to be imprisoned by the Courts of such district : 

Provided that no house shall be entered after sunset and 

Arrest in houses. before sunrise for the purpose of making an arr^t under this 

section. 

Provided also that when the decree in execution of which a 
judgment-debtor is arrested is a decree for money and the judgment-debtor pays the 

amount of the decree and the costs of the arrest to the officer 
Proviso. arresting him, such officer shall at once release him. 

The Local Government may, by notification published in the official Gazette, direct that 
whenever a judgment-debtor is arrested in execution of a decree for money and brought before 
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this cluie ths plaintiff’s suit had been dismissed with oostSf and a wnt 
of attachment had been issued against her. Attempts had been made to arrest 
the plaintiff, who was a purdahnasbin lady ; but she had always escaped arrest 
by secreting herself in the zenana of her house. The Sheriff’s officer refused to 
execute the writ in the zenana without a special order from the Court, 

A rule was then obtained, calling upon the Sheriff to show cause why he 
should not execute the writ by entering into the zenana of the plaintiff’s house, 

Mr. C. C. Dutt in support of the rule. 

Mr. Jackson showed cause. — Rule 212"in Mr. Belohambers' book provides 
** that no Sheriff or officer of the Sheriff, or any other person executing the 
process of the Court in any civil cause whatsoever, before or after decree, shall 
enter into the zenana or private apartments allotted to the women of any Hindu 
or Mussulman, except affidavit be made proving to the satisfaction of a Judge 
of the Court that the effects seizable by such process are secreted in such zenana 
or private apartments, or for other special cause which, in the discretion of the 
Judge, may make it necessary to the due execution of the laws and the attain- 
ment of justice, and unless such Judge [ 20 ] shall make an order in writing for 
that purpose.” So that there must be a special reason for entering the zenana, 
[Wilson, J. — The rule seems only to contemplate execution by seizure of 
property where it is concealed in the zenana. If it were carried out in cases 
where it is sought to execute the decree by arrest, no female party to a suit 
jcould ever be arrested.] The words are distinct, “ no Sheriff shall enter.” It 
has always been the custom to obtain an order of the Court. 

Wilson, J. — I cannot make an order authorizing the Sheriff to enter the 
zenana, because that involves entering the house, and I cannot order him to 
break into the house. The only order that I can make is, that if the Sheriflf 
can enter the house, he may break into the zenana. 

Section 640 of the Civil Procedure Code makes it clear, if it were not so 
otherwise, that purdahnasbin women are as much liable to execution of civil 
process as any other persons. Section 271 relates to the seizure of property in 
zenanas, and does not apply to this case. Section 336 is that which deals with 
the case where it is necessary to enter a zenana to effect an arrest. It first 
states the circumstances under which an officer authorized to make an arrest 
may enter a bouse, and then deals with the case of entering any portion of the 
house. It provides that, when the officer authorized to make the arrest has 
duly gained access to any dwelling-house, he may unfasten and open the door of 
any room in which he has reason to believe the judgment-debtor is to be found.” 
If that stood alone, it would authorize the oflicer, when he has once entered 
the house, to enter any room. But the section goes on, provided that if the 
room be in the actual occupancy of a woman who is not the judgment-debtor, 
and who, according to the customs of the country, does not appear in public* 

the Court undar this section, the Court shall inform him that ho may apply under Chapter XX 
to be declared an insolvent, and that he will be discharged if he has not committed any act 
of bad faith regarding the subject of his application and if he places aUhis property in 
possession of a receiver appointed by the Court. 

If after such publication the judgment-debtor express his intention so to apply, and if 
he fumisli sufiicient security that he will appear when called upon, and that he will within 
one month apply under Section 344 to be declared an insolvent, the Court shall release him 
from arrest. But if he fails so to apply, the Court may either direct the security to be realised 
or commit him to jail in execttt^n of the decree. 
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tite officer 8haU give notice to her that she is at liberty to withdraw ; and after 
allowing a reasonable time for her to withdraw, and giving her every facility 
f<» withdrawing, he may enter such room for the purpose of tna-lring the arrest.” 
The only qualification, therefore, of the general right of a judgment-creditor to 
arrest his judgment-debtor is, that if the room be in the occupation of a pur- 
dahnashin lady not the judgment-debtor [21] the officer mn.lfi’n g the arrest is 
to give her time to withdraw. If she is the judgment-debtor, he is bound to go 
in and arrest her. 

Buie No. 212 in Mr. Belchambers’ book is, so far as it is inconsistent 
with, superseded by the Code. 

No order is necessary in this case to authorize the Sheriff to enter the 
zenana. The order I make is, that if and when the Sheriff’s officer can enter 
the house, he is to execute the writ in the zenana. I make the order not 
because it is necessary, but because the Sheriff thinks that he is bound to have 
the order of the Court for his protection. 

Attorney for the Defendant : Baboo N. G. Newgee. 

Attorneys for the Sheriff : Messrs. Roberts and Morgan. 
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APPELLATE CIVIL. 

The 17th December, 1880. 

Present : 

Sib Bichabd Garth, Kt., Chief Justice, Mb. Justice Pontifbx and 

Mr. Justice Morris. 


In the matter of the Maharajah of Dnrhhungah and others."' 

Stamp Act {I of 1879), s. 3, els. 9, 11, 19 — Deed of family arrangement. 

By a deed of family arrangement, one brother conveyed a pargana and the sum of two 
And-a>half lacs of rupees to a younger brother, on condition that the latter should release 
certain family property on which he had claims. 

Heldf that the deed was neither' a conveyance or a settlement, nor an instrument of par* 
tition, within the meaning of Act I of 1679. 

‘This was a reference made by the l^oard of Bevenue to the High Court, 
under s. 46t of Act I of 1879, asking for an expression of opinion as to the 
amount of stamp-duty payable on a certain deed executed by the Maharajah of 
Durbhungah and his brother on the 20th August 1880. The deed, amongst 
other matters, recited that the Maharajah had succeeded to, and was in posses- 
sion of, the Haj and all property, moveable and immoveable, which had been 
possessed by his father subject to a charge for the maintenance of the junior 
members of the family ; that disputes had arisen between the Maharajah and 
[22] his younger brother as to the claims of the latter in the said properties ; 
and that the younger brother had, by way of compromise, agreed to waive and 
relinquish all claims which he had, or might have, on the said Maharajah, in 
consideration of receiving under the Babooana form of Sunnud, Pargana 
Bachoor and two and-a-half lacs of rupees. In accordance with these recitals, 
the Maharajah granted and conveyed to his younger brother such an interest 
in the above-mentioned properties as was usually conveyed under a Babooana 
grant, to have and to hold the same as a maintenance or Babooana grant 
according to the custom of the family, subject to certain conditions, amongst 
which were, that the name of the Maharajah should stand recorded on the 
Oollectorate roll as the proprietor of the said lands ; that he should pay the 
revenue and other cesses, and the younger brother absolved and released the 
Maharajah from all claims and demands which he might have as one of the 

• Reference No. 1213 B, by A. Forbes, Esq., Under-Secretary to the Board of Revenue, 
dated iJOth October 1880, under s. 46 of Act I of 1879. 

t£Sec. 46 . — The Chief Controlling Revenue authority may state any case referred to it 
under section forty-five or otherwise coming to its notice and 
Reference by Revenue refer such case with its own opinion thereon, if the case arises 
authority to High Court. in the territories for the time b^ng administered by the Gover- 
nor of Fort St. George in Council or the Governor of Bombay in 
Council to thS High Court of Judicature at Madras or ^mbay, as the case may be ; if it arises 
in the North-Western Provinces or Oudh— to the High Court of Judicature for the North- 
Western Provinces ; if it arises in the territories for the time being administered by tiie 
Lieutenant-Governor of the Punjab — ^to the Chief Court of the Punjab ; if it arises in the 
Central Provinces — ^to the High Court of Judicature at Bombay ; and if it arises in any other 
part of British India—- to the High Court of Judicature at Fort William. 

Every such case shall be decided by not less than three Judges of the High Court or 
Chief Court to which it ifS ^referred, and in case of difieronce the opinion of the majority 
.shall prevail.] ; 
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Botis of the late Maharajah in any property whatsoever belonging to the Baj. 
The deed was stamped with Es. 5 as a release, and Bs. 16 as a deed of trust. 

The Collector of Durbhungah, to whom the instrument was presented for 
adjudication under s. 30 of the Stamp Act, was of opinion, that the deed must 
either be taken as a gift or as a settlement, and held it to be the latter, because 
it was a gift or disposition of property made for family reasons, and ordered 
evidence to be taken as to the net annual rental in order that the value of the 
stamps to be affixed might be ascertained. 

The Board of Eevenue 'dissented from the view taken by the Collector, 
thinking that the document was in the nature of a settlement according to the 
definition given in cl. 19, s. 3,'*' Act I of 1879, and referred the question for the 
decision of the High Court. 

Mr. Evans and Mr. J7. Bell for the Maharajah. 

Mr. Bonnerjee for the Grantee. 

The Opinion of the High Court was given by 

Garth, C. J. — We think that the instrument in question is already suffi- 
ciently stamped. 

[ 28 ] It is neither a “ conveyance,'* nor a “ settlement,*’ nor an ** instru- 
ment of partition,*’ within tlie meaning of Act I of 1879. 

It is in its nature a deed of arrangement, by which a sum of money was 
paid absolutely, and a maintenance grant made by the Maharajah of Dur- 
bhungah to his younger brother, by way of discharge and satisfaction of all 
claims, by way of maintenance or otherwise, to which the latter was entitled 
as the son of the late Maharajah. 

The instrument would, no doubt, have been a “conveyance” under the 
Stamp Act of 1869, because it is a deed by which property is conveyed inter 
VIVOS ; but the definition of a conveyance in the Act of 1879 [see s. 3 (9)] 
excludes all transfers or conveyances, which are not made by way of sale, and 
this transfer, we consider, was clearly not made by way of sale, 

•[Sec. 3 ; — ^In this Act, unless there is something repugnant 
in the subj’ect or context, — 

(9) “Conveyance” means any instrument by which pro- 
perty (whether moveable or immoveable) is transferred on 
sale. 

partition” means any instrument whereby co-owners of ariy 
property divide or agree to divide such property in severalty, 
and includes also a final order for effecting a partition passed by 
any Revenue authority; 

« • 

(19) “ Settlement ” means any non -testamentary disposi- 
tion in writing, of moveable or immoveablb property, 
made — 

(a) in consideration of marriage, 

(b) for the purpose of distributing property of the settler among his family or those for 
whom he desires to provide, or 

(c) for any religious or charitable purpose. It includes an agreement in writing tc, 
make such a disposition ;] 


Interpretation-clause . 

Conveyance. 

(11) “ Instrument of 
Instrument of partition. 

* 

“ SetUement.'’ 
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NILMONEY SINGH v. 


[7 Oal. 23] 

The 14th March 1881. 

Present : 

Mr. Justice Cunningham and Mr. Justice Prinsep. 

Nilmoney Singh Plaintilf 

versus 

Heera Lall Dass Defendant. *' 


Bmt suit— Decree obtained ex pai te—Ad^nissiInlity of. ns evidence finnhty of . wiihreqard 
to its subject ‘matter — Cwil Procedine Code (Act X of lfi77), s. 13, expl 4. 

A decree obtained ex pm ie not final within the meaning of expl 4, s. 13: of Act X of 

1877. 

Such a decree is not conclusive evidence of the amount of rent payable by the same 
defendant in another suit for subsequent rent of tlio same property 

Where the plaintiff siled the defendant for a year’s rent at the same r.ite- which had been 
decreedtto him for a previous year in a suit which he had brought against the same defendant 
for rent of the same property, and relied upon the former deoiee, which had been obtained 
ex parte, and which he also alleged had been duly executed, as evidence of the amount of rent 
due to him by the defendant, but it appeared that the lower Court had found that the allegfcd 
execution-proceedings were fraudulent, and that no steps had been taken which gave finality 
to the decree, — 

[24] Held, that the decree was not conclusive evidence of the amount of rent due from the 
defendant or of the questions with which it dealt. 

Birchunder Manickya v. Hunish Chundei Doss (I. L. R , 3 Cal., 383) distinguished. 

This was a suit for the recovery of rent due for the year 1280 (corres- 
ponding with the years 1873-74), in which the plaintifl claimed Rs. 100-12-3i. 
The defendant, in his written statement, alleged, that the mouza in respect of 
which the suit was brought was his ancestral brohmutter property, subject to 
a quit-rent of Es. 39-10 per annum, and that he had not paid the rent for 1280, 
as the plaintiff had demanded it at an enhanced rate. 

The plaintiff, in support of his claim, produced a certified copy of a decree 
obtained ex parte in a previous rent-suit on the 20th May 1807, with reference 
to the same mouza and againso the present defendant, for an amount similar 
to that which he now claimed ; and further produced evidence to show that 


• Appeal from Appellate Decree, No. 2272 of 1879, against the doczee of R. Towers, Esq., 
Officiating Judicial Commissioner of Chota Nagpore, dated the 7th June 1879, affirming the 
decree of Baboo Radha Madhub Bhose, Deputy Collector of Manbhoom, dated the 23rd 
January 1879. 

t [Sec. 13 No Court shall try any suit or issue, in which the matter directly and 

0 substantially in issue has been heard and finally decided by a 

Res judicata. Court of competent jurisdiction, in a former suit between the 

same parties, or between parties under whom they or any of 
them claim, litigating the same title. 

Explamtion IV . — A decision is final within the meaning of the section when it is such 
as the Court making it could not alter (except on review) on the application of either party 
or reconsider of its own motion. A deoisiom liable to appeal may be final within the mean- 
ing of ^is section until the appeal is made.] 
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this decree had been executed in due course. The defendant, on the other 
hand, denied all knowledge of these proceedings, and alleged that they were 
oollusively taken in order to fabricate evidence for the present suit. 

The original Court found as a fact, that the alleged execution-proceedings 
were fraudulent, and the plaintiff having otherwise failed to make out his case, 
gave a decree only for Es. 39-10, the amount admitted by the defendant as due. 

The lower Appellate Court supported this finding, and following the 
decision in Goya Pershad Aubustee v. Tarmee Kant Lahoree Ghowdhry (23 W. 
E., 149) held, that the ex parte decree was not good evidence of the amount of 
jumma payable by the defendant. 

Prom these two decrees the plaintiff then appealed to the High Court, on 
the ground that the lower Appellate Court was wrong in holding that the ex 
parte decree was not. good evidence of the amount ol' the jumma, and that it 
was for the defendant to prove that the decree had been fraudulently obtained 
against him ; and that, he having failed to do so, tlie lower Courts should have 
given a decree for the amount claimed. 

Baboo Bhohany Churn Butt for the Appellant. 

[35] Baboo Mutnnohun Dass for the Eespondont. 

The Judgment of the Court (Cunningham and Phinsep.JJ.) was 
delivered by 

Cunningham, J. — In this case, in a suit for rent, an endeavour is made 
to use an ex parte decree obtained by the plaintiff as conclusive evidence 
against the defendant as to the amount of rent. 

The defendant denies all knowledge of the decree , and the first Court 
considered the alleged execution to be fraudulent. The lower Appellate Court 
considered that the ex parte decree “ was not good evidence ” of the amount of 
rent ; and, in the absence of any other sufficient evidence, it dismissed the plain- 
tiff’s claim. We think that this view is correct The decree being ex parte is 
not “final” within the meaning of expl. 4, s. 13 of the Code of Civil 
Procedure, so long as it is open to the Court, on the application of the parties, 
to modify it. As in this case the alleged execution was held to be fraudulent, 
and no proceedings had been had which gave finality to the decree, we think 
that the lower Appellate Court was right in holding that, in the absence of any 
proof of execution, the defendant was not precluded by the existence of the 
decree from contesting a question with which it dealt. 

Our present decision does not conflict with thai in Birclmnder Mamckya 
V. Ilurrish Chunder DabS (I.L.E., 3 Cal., 383), inasmuch as the question 
hero is whether the plaintiff had a right to uso the cx parte decree as 
conclusive evidence. 

The appeal is dismissed with costs. 

Appeal dismissed, 

NOTES. 

[EX PARTE DECISION NOT RES-JUDIGATA— 

Followed in (1882) 8 Cal. 276 and (1899) 9 M. L. J. 60 where it was hold that an expartc 
decision was not res pidicata as it was not final within the moaning of explanation to see 
13 of Civil Procedure Code (of 1877 and (1882) cf. s. 11 of the Civil Procedure Code of 1908.] 
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[28l CRIMINAL REFERENCE. 


TAf 31st March 1881. 

Present : 

Mb. Justice Pontipex and Mb. Justice Field. 


Jbumuk Noniah 
versus 

Shadashib Boy. ' 


Distramt-Beni Act {Bauj. Act VlUofim, S4. W, 7i, tGr-Ciuniwil trespass. 

A the servant of h, was convicted of criminal trespass m going upon the land of C, one 
of B’s^nauts, and preventing him from cutting his crops. li was convicted of abetment of 
criminal trespass. A and B pleaded that they were acting in the exorcise of the legal right 

^distraint. 

It appeared that no written demand under s. 72 of the Rent Act (Beng. Act VIII of 
I860) for the amount of the arrears, together with an account exhibiting the grounds on 
which demand had been made, was served on U, and that no written authority under s. 76 

had been given by B to A. 

Held that it lay upon A and B to show th.tt they had conformed to the provisions of the 
law, or at least had acted with the bona fide intention of distr.vining the complainant’s 
ojro^ ; and that the conviction was right. 

Held also, that, as under s. 74 standing crops and ungatherod products may, notwith- 
standing distraint, be reaped and gathered by the cultivator, A had no right, even if he was 
acting bona fide, to restrain C from cutting his crops. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Pontipex 'and Field, JJ.), ■which was delivered by 

Poniifex, J. — In this case Shadashib Roy has been convicted of criminal 
trespass punishable under s. 147 of the Indian Penal Code, and Sbeosabai bas 
been convicted of abetment of criminal trespass punishable under s. 447 1 read 
with 8. 109. The facts of the'^ case appear to be as follows : — There is a 
dispute between Sbeosabai and his tenants on the subject of rent. On the 
day of tbe occurrence, which forms the subject of these criminal proceedings, 
Shadashib, the servant of Sbeosabai, and a number of other persons, 
went on the field of the complainant, and prevented him from cutting 
[27] bis paddy. Shadashib was sentenced to pay a fine of Rs. 10, and his 
master, Sbeosabai, was sentenced for abetment to pay a fine of Rs. 100. The 
Sessions Judge of Tirhoot, on the appeal of Sbeosabai, set aside his conviction 
and sentence ; and he has now made a reference to this Court in order to have 


• Criminal Reference, No. 47 of 1881 (letter No. 114), from the order of H. W. Gordon, 
Esq., Officiating Sessions Jndge of Tirhoot, dated the 14th March 1881. 

CtSec. 447 : — Whoever commits criminal trespass, shall be 
Punishment Cot criminal punished with imprisonment of either description for a term 
trespaBs. which may extend to three months, or with fine which may 

^ \ < extend to five hundred rupees or with both. 
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the oonviotion and sentence of Shadashib Eoy set aside. The Sessions Judge 
is of opinion, that the facts of the case as shown by the evidenee do not 
constitute the offence of criminal trespass. We are unable to take this view 
of the case. It lay upon the accused persons, who set up in their defence that 
they were acting in the exercise of the legal right of distraint, to show that 
they had confonned to the provisions of the law, or at least to prove such facts 
as would raise a reasonable presumption that, even although they had in 
some respects acted illegally, still what they did was done with the bona fide 
intention of distraining the complainant's crops. 

Under s. 72 of the Bent Act, the distrainer is bound to serve the defaulter 
with a written demand for the amount of the arrears, together with an account 
exhibiting the grounds on which the demand is made. No attempt was made 
to show that this wasrdone. Under s. 76 of the same Act, if Sheosahai, instead 
of going himself to distrain, employed a servant to make the distress, he was 
bound to give such servant a written authority. No attempt has been made to 
show that such authority was given. There is upon the record some evidence 
to show that Sheosahai was only one sharer in the estate upon which the 
complainant was a ryot. Under the provisions of s. 58 of the Eent Act, a 
sharer in a joint estate in which a division of the lands has not been made 
amongst the sharers, is precluded from exercising the powers of distraint 
otherwise than through a manager authorized to collect the rents of the whole 
estate on behalf of all the sharers in the same. There is nothing to show that 
the person who is alleged to have distrained the property of the complainant 
in this case was the manager acting on behalf of all the sharers. We 
desire, however, to say that we do not give much weight to this last point in 
deciding the present case, as the evidence does not clearly show whether the 
estate in which Sheosahai [28] has an interest falls within the above definition. 
Then, under s. 74 of the Eent Act, standing crops and other ungathered products 
may, notwithstanding the distraint, be reaped and gathered by the cultivator. 
Now the evidence shows that Shadashib Eoy and the men with him prevented 
the complainant from cutting the paddy, and this they clearly had no right to 
do even if they were acting bo'oA Me in the exercise of the power of distraint. 
It was said by one of the witnesses for the defence, that Sheosahai had called 
upon the ryots to produce receipts for the rents lodged by them in Court, and 
that as they failed to do so their crops were distrained. The complainant 
stated on oath that his receipt had been filed in a case in the Civil Court ; and 
if this were so, this was a good reason for not producing it on demand. At 
the same time it is to be observed that there was on the record evidence that 
the rent had been lodged in Court. If it were lodged, a notice would have been 
given by the Court to Sheosahai under s. 47 ol the Eent Act. Sheosahai did 
not deny having received this notice. 

Having regard to all these circumstances, we think that we ought not to 
interfere with the conviction of Shadashib Eoy, more especially as the fine 
imposed upon him will probably be paid by his employer, and we further think 
that the conviction of Sheosahai was not properly reversed. ^ 


687 



i If. S. 7 OM. M 


VJOZ ALl V. 


[7 CA 28 ] 

APPELLATE CEIMINAL. 


The 29th March, IS81. 

Present : 

Mr. Justice Pontipex and Me. Justice Field. 

Faiz Ali and others Petitioners 

versus 

Koromdi Opposite Party. ' 


Recalling Witnesses, Ttvie /or — Rtght of Acc7iscd to recall 'witnesses for 
Prosecution — Crtminnl Procedure Code (Act X of 1872), ss. 217, 218. 

Reading ss. 217} and 218t of the Onmnial Procedure Code together, it appears that, if an 
accused person desires to recall and eross-cxamino the witnesses for the prosecution, the time 
at which ho should express such desire is when the [29] charge is road over to him and he is 
called upon to make his defence , and although it is in the discretion of the ^lagistraie to 
recall the witnesses at a subsequent stage of the case, the accused has no right to insist upon 
the witnesses being recalled. 

iN'this case the petitioners were charged with having wrongfully confined 
one Koromdi. The complainant’s witnesses wore examined and cross-examined. 
On the 17th December 1880 the charge was drawn up, and the case was 
adjourned until the next day. On that day the accused presented a petition., 
asking for leave to recall and crofes-oxamine the complainant’s witnesses. 
This application was refused, on the ground that it was too late, and the peti- 
tioners were convicted and sentenced to tine and imprisonment. An appeal to 
the Magistrate was dismissed. The petitioners, thereupon, obtained a rule 
calling upon the complainant to show cause why the conviction should not bo 
quashed, on the ground that the Deputy Magistrate had impropeidy refused to 
allow the petitioners to recall and cross-examine the complainant’s witnesses. 

Baboo Grish Ghunder Chowdhry in support of the rule. 

Baboo Joy Govind Shome showed cause. 

Pontifex, J. — This rule was moved for and granted by us on the ground 
that the Deputy Magistrate had improperly refused to allow the petitioners te 
reeall and cross-exaniine the witnesses of the complainant after the charge 
had been framed under s. 217. The same objection was taken in appeal before 
the Magistrate, and the Magistrate, in his decision, has held that the petitioners 

* Criminal Motion, No. 64 of 1881, against the order of Moulvie S>ud Faizoddeen 
Hoasein, Deputy Magistrate of Mymensmg, dated the 20th December 1880. 

^ J[Sec. 217 : — ^The charge shall then be read and explained 

Plea. to the accused person, and he shall be asked whether he is 

guilty or has any defence to make.] 

{[Sec. 218 : — If the accused person have any defence to make to the charge, he shall be 
called upon to enter upon the same, and to produce his witnesses 
Defence. if in attendance, and shall be allowed to recall and cross-examine 

the witnesses for the prosecution. 

If the accused person puts in my written statement, the Magistrate may tile it with 
the record, but shalf not be touu^ to do go.] 
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did not exercise their right under s. 218, of recalling the witnesses for the 
prosecution for cross-examination within proper time, and that therefore they 
were not now entitled to take any objection on account of the refusal by the 
Deputy Magistrate to recall such witnesses. 

Now, in the petition before us, it is stated that the charge was drawn up on 
the 17th of December 1880, and that on the same day an application was made 
to the Deputy Magistrate, asking that the witnesses should be recalled for further 
cross-examination. It appears, however, that the petition before the [30] 
Deputy Magistrate asking that tlie witnesses should be recalled, although 
dated on the 17th December 1880, could not have been filed before the 18th 
December 1880, the date on which tlie stamp was punched and the date on 
which the endorsed order was made. It appears that, early in December, the 
witnesses, both for the* complainant and for the accused persons, had been 
examined and cross-examined, and on the 17th December the charge was 
drawn up, and the Deputy Magistrate made this order, — “ To-day having heard 
the pleaders and mukh tears, the case will stand over until to-morrow.’' The 
ordinary inference would be, that the pleaders and mukhtears having been heard, 
the case had closed, and only awaited the decision of the Deputy Magistrate, 
But, however that may be, the only rights that the accused person has, are 
under s. 218 of the Criminal Procedure Code. Now, under s. 217, the charge 
is to be read and explained to the accused person, who is to be asked whether 
he has any defence to make. That was done on the 17thDecember. Under s. 218, 
it the accused has any defence to make, he is to be called upon to enter upon the 
same, and to produce his witnesses, and is to be allowed to recall and cross- 
examine the witnesses for the prosecution. These two sections coming together, 
it seems to us that it was intended, that if the accused person desired to recall 
and cross-examine the witnesses for the prosecution, the time at which he 
should express such desire was, when the charge was read over to him and he 
was called upon to make his defence. That was done on the 17th December. 
The petition to recall these witnesses was not put in until the 18th. Therefore 
we think, that it was no longer in the power of the accused persons to insist 
upon their right of recalling these witnesses, although it remained in the 
discretion of the Deputy Magistrate to recall them if he thought fit. Now, on 
the 18th December, he made another order directing that the case should come 
on again on the 20th ; and on the 20th, an order was drawn up, but not signed, 
directing that the witnesses should be produced for re-examination on the 28th. 
The Deputy Magistrate never signed that order, for, before he w'as prepared 
to sign it, one of these witnesses for the prosecution, a policeman, who 
[81] happened to be in Court, was produced, and it was asked on behalf of the 
prosecution that, if the accused persons wanted to cross-examine this witness 
they should do so at once. The accused refused to cross-examine him then, 
alleging that it would prejudice their case unless all the witnesses were cross- 
examined together. The Deputy Magistrate then considered that the 
application for cross-examination was made only with the object of delaying the 
proceedings, and that it was not a bond fide application ; and it under 

the circumstances, in his discretion to recall the witnesses or not, and the 
accused having lost their rights under s. 218, the Deputy Magistrate decided that 
he would not sign the order drawn up, and he proceeded to dispose of the case. 
The Magistrate, on the appeal before him, considered that the Deputy Magis- 
trate had acted with propriety, and we are disposed to agree with the Magistrate 
in that opinion. We think that there is not sufficient ground for this 
application, and that the rule must be discharged. 
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Ftold, J. — I only desire to add, that the vernacular record shows lihat the 
vakeels and mukhtears/' that is, as I understand, the vakeels and mukhtears 
of both sides were examined on the 17th. Now, though the Code of Criminal 
Procedure contains no express provisions similar to those to be found in the 
Civil Procedure Code as to the time at which, or the order in which the 
pleaders and mukhtears for the prosecution, or for the defence, shall address the 
Court, still, according to mofussil practice, the usual practice on this point is 
followed. I therefore understand from the vernacular record, that the pleader 
or mukhtear of the accused had addressed the Court, and that the pleader or 
mukhtear of the prosecution had been heard in reply. This being so, I take 
it that the case was closed on tl^e 17th, and the accused not having exercised 
the right given them by s. 218* at the time at which they ought, if they 
intended to exercise it, to have expressed their intention of doing so, I think 
they could not afterwards claim to exercise that right. 

Buie ducharged. 

MOTES. 

[See. Rat. Unreported caseB 930] 
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LACEEBSTBRl? &o. «. BOStFAK tco. [1881] 

[32] OEIGINAL CIVIL. 

The iidth April, 1881. 

Pbesbnt : 

Mr. Justice Wilson. 

Lackersteen and others 
versus 

Eostan and others. 

Trustee Act (XXVII of 1866), ss. 2, 19, 20 and 32 — Appointvicnt of Verson to 

convey Property onjbphalf of Persons out of the J urisdiction and under other 

Disabilities. 

Where property has been, by an order of Court, directed to >>c sold, and where some of 
the parties interested in such property arc cither out of the jurisdiction, married women, or 
minors, and the place of abode of others of them is unknown, the Court will, on petition, 
under the Indian Trustee Act, appoint a person to convey the interest of such persons to any 
purchaser, notwithstanding that, at the time the older is applied for, no contract for the sale 
of the property has been entered into. 

But the Court cannot make such an order with respect to the interest of a party who has 
not been served, and who has not entered appearance. 

This was an application, under ss. 20 and 32 of Act XXVII of 1866, for 
an order, that the Eeceiver of the High Court (who had previously been appoint- 
ed Eoceiver in the* suit) should be appointed to convey certain premises in 
Calcutta, if and when the same were sold, as directed by an order already made 
for that purpose, to the respective purcliasers thereof, for and on behalf 
of the estates of the several persons interested therein. 

It appeared from the petition, that there were thirty -six parties to the suit 
who would be necessary parties to the conveyance, five of whom wore infants, 
four married women living out of the jurisdiction, in Sydney, Moulmein, 
Akyab, and Allahabad ; that the place of abode of five others was unknown ; 
that three others were in Sydney, thi^ee in London, four at Nantes, and one at 
Nynee Tal. It further appeared, that an order in the suit, dated the 4th April 
1881, had directed the property in question to be sold for payment of certain 
costs, but that, at the time of the present application, no contract of sale had 
been entered into. 

Notice of the application had been served on the the attornies of all the 
parties to the suit who had appeared by attorney, and [S3] they were represent- 
ed by counsel, and did not oppose the application. A number of the defendants 
had not entered appearance in the suit, although they had been duly served 
with the original writ of summons. No notice of the application had been 
given to them, and they were not represented at the hearing of the application. 

As regards one of the defendants, Joseph Polycarp Lackersteen, the sum- 
mons in the suit had not been served upon him, and his whereabouts was not 
known, and there was no appearance made for him in the suit. 

The application was for an order that the Eeceiver might execute the 
conveyance on behalf of all the parties to the suit, although as to some of them, 
who were stated to be living in or near Calcutta, it was admitted that no 
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practical difficalfcy existed in the way of getting their signatures to the con- 
^ veyance ; but that it would be a saving of expense to include them in the order. 

Mr. Stoke for the applicants (the plaintiffs in the suit). — The order 
asked for can be made under ss. 20 and 32 of Act XXVII of 1866, the 
Indian Trustee Act. Section 32 gives the Court power to make an order vest- 
ing property in lieu of conveyance by a party to the suit after a decree or order 
for sale. Section 20 gives the Court power to appoint a person to convey in 
all cases where it may make a vesting order. Section 2*' defines the meaning 
of the words “ person holding such property ” used in s. 32. There are thirty- 
six parties to this suit, many of whom are at a groat distance from Calcutta, 
and it would be impossible to get their signatures to any deed of conveyance 
which may have to be executed within any reasonable time, and a further diffi- 
culty would arise in registering such conveyance and in obtaining its acknowledg- 
ment by such of the parties as are married women. It is true that, although 
an order has been made for sale, no contract for sale has yet been entered 
into ; but the words of the section are wide enougli to admit of the application 
being granted. The cases of Hancox v. Spittle (3 Sm. and Giff*., 478) and In 
re Boden's Estate (1 D.M.G., 57) were cited. 

C843 As to the service of summons in the present case, one defendant, 
Joseph Polycarp Lackersteen, has not entered an appearance in the suit, nor has 
he been served with the writ of summons , ho is out of the jurisdiction and 
cannot be found ; others have been served, but have not appeared. I ask on 
the authority of Hancox v. Spittle (3 Sm. and Gift., 478) for an order that 
the Receiver may execute the conveyance for all parties whether under 
disability or not. 

Mr. Aqnew, Mr. White Mr. Allen and Mr. Sale appeared for some of the 
defendants, and consented to the order. • 

Wilson, J. — I cannot make an order as regards the defendant Joseph 
Polyoarp, as he has not been served or entered appearance, but the order may 
run that the Receiver do convey, on behalf of all parties other than Joseph 
Polycarp. 

Attorney for the applicants : C, C. Eobinson. 

Attorneys for other parties : S. Diqnam, J, Camcll, A . Watkins, G, G. 
Farr, afid J, F, Watkins, 

Application allowed, 

NOTES. 

[Referred to in (1908) 10 Bom. L. R. 1176 for the i^ositiou that the Mehcr method 
for obtaining order under s. 62 of Indian Trustee Act is by way of petition.] 


Interpretation. 


“Hold” and “Holding” 
* 


*[Scc. 2 . — In this act, unless there be something repugnant 
in the subject or context — 

♦ * * 

** Hold” and “Holding” shall bo applicable to any vested 
estate, whether for life or of a greater or less duration in 
possession, futurity, or expectancy, in any immoveable property. 
?|e * 
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appellate civil. 


The 18th March, 1881. 

Pbksbnt : 

Mb. Justice Cunningham and Mr. Justice Pbinsep. 

Mohunt Megh Lall Pooree Judgment-Debtor. 

versus 

Shib Pershad Madi and others Decree- holders. '■ 


Execution — Irregularities in Proclamation of sale — Evidence of such irregulari- 
ties — Nazir's Beport — Cnnl Procedure Code (Act X of 1877), ss, 274, 287, 
289, 290, 291, and 295 — Sale to satisfy Judgment-creditor who has not 
attached. 

The proclamation of sale required bv s. 271t of the Civil Procedure Code, to be made at 
some place adjacent to the property to be sold, and the fixing up of a copy of the order m a 
conspicuous part of the property, are acts which must precede the posting of the notices in 
the Court-house as required by s. 290. t 

[351 Where the sale-proceeds of a portion of several parcels of property are sufficient to 
satisfy the decree of a j*udgment-creditor who has attached the property, another judgment- 
creditor, although he has not attached the property, is still entitled to have the remainder of 
the property sold to satisfy his dt^ree under the provisions of s. 295 S of the Civil Procedure 
Code. 


• Appeal from order, No. 275 of 1880, against the order of Major W. L. Samuells, Officiat- 
ing Deputy Commissioner of Hazaroobagh, dated the 4th of August, 1880. 

j£Sec. 274 — If the property be immoveable, the attachment 
Attachment of immove- shall be made by an order prohibiting the judgment -debtor from 
able property. transferring or charging the property in any way, and all persons 

from receiving the same from him by purchase ; gift or otherwise. 

The order shall be proclaimed at some place on or adjacent to such property by boat of 
drum or other customary mode, and a copy of the order shall be fixed up in a conspicuous 
part of the property and of the Court-house. 

When the property is land paying revenue to Government, a copy of the order shall also 
be fixed up in the office of the Collector of the District m which the land is situate.] 

{[Sec. 290 . — Except m the case of pro^ierty mentioned in the proviso to section 269, no 
sale under this Chapter shall, without the consent in writing of 
Time of sale. the judgment-debtor, take place until after the expiration of at 

least thirty days in the case of immoveable property, and of at 
least fifteen days in the case of moveable property, calculated from the date on which the noti- 
fication has been affixed m the Court-house of the judge ordering the sale.] 

§[Sec. 296 : — Whenever assets are realized by sale or otherwise in execution of a decree, 
and more persons than one have, prior to the realization, 
applied to the Court by which such assets are held foj execution of 
decrees for money against the same judgment-debtor, and have 
not obtained satisfaction thereof, the assets, after deducting the 
costs of the realization, shall be divided rateably among all such 
persons. 

Provided that, when any property is sold subject to a mort- 
gage or charge, the mortgagee or incumbrancer, shall not be 
entitled to share m any surplus arising from such sale. 

Provided also that when any property liable to be sold in execution of a decree is subject 
to a mortgage or charge, the Court may, with the assent of the mortgagee or incumbrancer, 


Proceeds of execution 
sale to be divided rateably 
among decree-holders. 


Proviso where property 
is sold subject to mortgage. 
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Three mouzas were attached in execution of decrees obtaine^by A and B. I^ior to the 
salo, C, who had also obtained a decree against the owner of thvland» applied for leave to 
execute his decree, in order that he might participate in the sale-proceeds under s. 295 of 
the Civil Procedure Code. Upon the day fixed for the sale, the Deputy Commissioner was 
unable, through illness, to attend ; and he postponed the sale for three days. Two of the 
mouzas were sold, and realized more than enough to satisfy the decrees of A and B. The 
third was then sold in satisfaction of C*s decree. Upon an application by the judgment- 
debtor to set aside the sale on the ground of irregularity, it appeared, that notice of the sale 
had been posted in the Court-house more than thirty days before the date fixed for the sale, but 
had only been published on the properties to bo sold five days before that date ; that notice 
of the existence of a mortgage on the properties, but no further particulars, was given, and 
the mortgagee was allowed to purchase ; and that the Deputy Commissioner had accepted 
the reports ol the Nazir and Court-peon as to the proclamation of sale, and had refused to 
allow the judgment-debtor to give evidence of its msuliiciency. 

Held, that the proclamation of sale on the property having taken place only five days 
prior to the date of sale, and the particulars of the mortgage not having been given, there 
had been such material irregularities in the publication as to entitle the judgment-debtor 
to give evidence of them and the otlier allegations made by him, in order to show that he 
had suffered material injury by reason of such irregularities. 

Held also, that Deputy Commissioner was not entitled to proceed upon the reports of 
the Nazir and Court-peon, but was bound to hear the ovidouce tendered by the judgment 
debtor, though he was justified, under s. 291, in postponing the sale as he had done. 

Okhoy Chnnder Dull v. Erak'i'ne and Co* L3 W. R. (Mis.), 11], Sreenath ThaJeoor y, 
Watson and Co, (4 W.R. (Mis.) 4), and Shah Koondun Lall v. Noor Ah (10 W.R., 3) 
followed. 

Held further, that the third judgment-creditor, who lad not attached the property, was 
still entitled to have the sale proceeded with and his decree satisfied under the provisions of 
s. 295. 

This was an application on the part of the judgment-debtor, in three 
execution cases, to set aside a sale held in the Court of the Deputy Commis- 
sioner of Hazareebagh on the 18th May 1880, the properties sold consisting of 
three mouzas, — viz,, Kliarn, [36J Kharkhan, and Palrao. It appeared that 
these mouzas had been attached in execution of two decrees held by Mohanund 
Dutt and Norchunder Dutt, but prior to the sale, a third decree-holder, Sheo 
Pershad Madi, applied for leave to execute his decree in order that he might 
participate in the sale-proceeds under the provisions of s. 295 of the Civil 
Procedure Code ; but no prohibitory order had been issued or served in respect 
of this decree. The two first mentioned mouzas were in the first instance put 
up for sale and realized a sum more than sufficient to satisfy the decrees of the 
two judgment-creditors who had attached the properties, and on the same day, 
and immediately after they had been sold, the remaining mouza was put up 
and sold in spite of the protest of the judgment-debtor, and all three decrees 
were satisfied. Amongst the grounds upon which the judgment-debtor sought 
to have the sale of all three properties set aside, he alleged that the notices 
of sale w&e not published in the villages to be sold, which were situated 

order that the property be sold free from the mortgage or charge giving to the mortgagee or 
incumbrancer the same right against the proceeds of the sale as he had against the property 
sold. 

If all or any ol such assets be paid to a person not entitled to receive the same, any 
person so entitled may sua sucdi person to compel him to refund the assets. 

ISothing in this section affectk any right of the Government.] 

> 4 ; ' 
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sixty miles from H^areebagh, until the 10th May 1880, only five days 
before the date o*the sale, which was fixed for the 15th May, and^ 
that, consequently, sufficient time was not allowed for purchasers to attend the 
sale ; that as the decrees, on account of which the two mouzas, Eharn, and 
Eharkhan, were attached and sold, amounted to Bs. 4,579-3, and the sale- 
proceeds thereof amounted to Bs. 6,^0, there was no necessity for the Court 
to proceed with the sale of Palmo ; and that the sale, though fixed for the 15th 
May, did not actually take place till the 18th, and in consequence of such delay, 
the sale should not then have been proceeded with until fresh notices had 
been issued under s. 295 of the Civil Procedure Code. He further objected to 
the sale on the ground of the inadequacy of the price obtained through the 
properties having been imperfectly described, no further particulars being given 
with regard to a mortgage thereon other than the mere fact of its existence, 
and that, as the mortgagee who was in possession had become the auction- 
purchaser, under these circumstances he had suffered material injury, of which 
and of the other allegations contained in his petition he offered to produce 
evidence. The Deputy Commissioner, however, refused to admit the evidence, 
and, C87] acting upon the reports of the Nazir and peon, dismissed the petition 
and confirmed the sale. 

Accordingly from this order the judgment-debtor appealed to the High 
Cour4i,- 

Mr. W. C. Bonnerjee, Mr. iJ. E, Twidale, Baboo Troyluckonath Mitier 
and Baboo Jaggut Chmder Dey for the Appellant. 

Baboo Chtmder Madhub Ghose, Baboo Kallymohun Dass, and Baboo 
Tarruchiath Sen for the Eespondents. 

The following JudgmdntB of the Court (CUNNINGHAM and Prinsep, JJ.) 
were delivered : — 

Ppinsep, J. — In execution of two decrees held by Norchunder Dutt and 
Mohanund Dutt, the right, title, and interest of the judgment-debtor, appellant, 
in three mouzas, Kharn, Kharkhan, and Palmo, were attached and advertised 
for sale. Meantime a third decree-holder, Sheopershad, applied to execute his 
decree, in order that, under s. 295 of the Civil Procedure Code, he might 
participate in the sale-proceeds. 

The two first mentioned properties were then sold, and realized a sum 
more than sufficient to liquidate the decrees of the ]udgment-creditor8 who 
originally put the Court in motion. The remaining property was next sold, 
and all the decrees have been satisfied. 

Various objections were then taken to the sale, which were disallowed by 
the Deputy Commissioner of Hazareebagh, and the judgment-debtor has now 
appealed against that order. It is first of ail contended by Mr. W. C. Bonnerjee, 
for the judgment-debtor, appellant, that, as the decrees under execution were 
satisfied by the two properties first sold, no further sale should have been held. 
What would be the effect of an application made by those whosq decrees were 
under execution to abstain from further proceedings on another decree-holder 
who had merely applied to execute his decree so as to obtain the benefit of 
s. 295, that is, to participate in the assets realized in e]^cution of the other 
decrees, we are not called upon to decide, because it does not appear that in the 
case now before us the [S8 J two decree-holders, who are actually executing 
their decrees, made any such application. That the amount realized by the 
.Bale of the first two properties was sufficient to satisfy their decrees is 
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immaterial, since by the interposition of another deor||teholder, under s. 295y 
that sum would not be payable to them alone. It woulff^be subject also to the 
claim of this stranger, who, under s. 295, would be entitled to a rateable dis- 
tribution of the assets. It could not then be said that by the amount realized 
from the first sale the decrees under execution were satisfied. We think, 
therefore, that the lower Court rightly proceeded to sell the third property, 
Pahno. 

It further objected that no proclamation of sale was made on the spot as 
required by s. 274 ; that the Deputy Commissioner should have given the 
judgment-debtor an opportunity of proving this ; that he improperly received in 
evidence and acted on the reports of the Nazir and peon ; that even if the 
proclamation was made on the spot, it admittedly was not made until the 10th 
May, five days before the day fixed for sale, and therefore not in suflScient 
time ; that the property was not described in the sale -proclamation ; that the 
Deputy Commissioner was not competent to adjourn the sale for three days 
in consequence of his sickness ; that the mortgagee in possession should not 
have been allowed to purchase , and that, in consequence of all these irregulari- 
ties, aubstantial injury lias beep caused, an inadequate price, mucli below the 
proper value of the properties, being obtained. 

It is in the first place clear, that the Deputy Commissioner was wrong both 
in accepting as evidence the reports of the Nazir and peon regarding the sale- 
proclamation having been regularly made, and in refusing to give the judgment- 
debtor an opportunity to adduce evidence to the contrary. The case quoted 
by him — Alimoody Chowdhry v. Ghimdcr Nath Sen (24 W. R., 227), is not in 
point. On the other hand it has been repeatedly held, that such reports are not 
legal evidence: Okhoy Ghnnder Dhur v. Erskme d Co. [3 W. E. (Mis), 111 
Sreenath Thakoor v. Watson d Co. [4 W. E. (Mis.), 4], Shah Koondun Latly, 
NoorAli {10 W. E.. 3). 

[39] But even if the sale-proclamation was made, it admittedly was not 
made until the 10th May, five days before the day fixed for sale. We are 
informed by the appellant’s counsel, and this is not disputed by the respon- 
dents’ pleader, that the jjlace on which it is said to have been made is sixty 
miles from the Court holding the sale. It is pressed on us by the learned 
counsel for the appellant, that although the law, s. 290, declares that it is neces- 
sary only that there should be an interval of thirty days between the date of 
fixing up of the sale-proclamation on the Court-house and the day of sale, that 
“ fixing up ” cannot be done until proclamation has been duly made and reported 
to the Court. The terms of the law, s. 290, certainly leaves this in doubt, and 
it is diflBcult to understand the object of enacting a specific term, thirty days 
from any proceeding not the final proceeding, unless the other necessary pro- 
ceeding is considered merely formal and of no material effect on the sale. It 
appears to me, however, that the making of a sale-proclamation on the spot is a 
most material proceeding, for it must be presumed that, ordinarily, purchasers 
will be those living in the neighbourhood, best informed of the real value of the 
property, ai\d most likely to purchase from the situation of the property with 
respect to their own residence or properties held by them. Of course, in some 
cases it may be that the value of the property to be sold may put it beyond the 
power of neighbour!^ to compete at the auction, and that the bidders can only 
be capitalists residing near the Court-house , but such would be exceptional cases, 
and in seeking the object of the Legislature, we must look to the vast majority 
of the cases which occqr. It appears to me, too, that it could not have been 
intended that a copy of the sale-proclamation should be *'fixed up in tke 
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Courb’house” until it -Mg actually reported to the Court that the proclamation 
itself had been made i^raer s. 274. I further think that the order in which 
these proceedings should be taken is indicated by the order in which they are 
ejTpressed in s. 290. If this view be not accepted, the Court in each case would 
have to determine whether a sale-proclamation had been made in a reasonable 
time before the date of sale, so as to give a fair opportunity to persons likely to 
purchase, who live on or near tlie [40] property to be sold, although a term 
is specified with regard to the fixing up of the copy of the sale -proclamation in 
the Court-house. Such a rule would not only be inconvenient, but would be 
contrary to what I conceive to bo the intention of the Legislature, viz., to fix 
some term which must expire between the last formality to bring a property to 
sale, and the sale itself. I, therefore, have no hesitation in holding that if the 
proclamation was made on the spot only five days before the date fixed for 
sale, there has been “"a 'material irregularity in publishing it.*’ It would, 
however, bo incumbent on the person seeking to set aside the sale, the judgment- 
debtor, to show that “ he has sustained material injury by reason of such 
irregularity.” 

As regards the objection taken regarding the adjournment of the sale for 
throe days, in consequence of the illness of the Deputy Commissioner, wo 
consider that that officer exercised a wise discretion given to him by law (s. 
291') in refusing to hold the sale of properties of sucli large value except under 
his iiersonal superintendence, which, in his absence from illness, would be 
impossible. 

The next objection is, that the properties were imperfectly described in the 
sale- proclamation. The law requires that a proclamation of sale shall specify, 
as fairly and accurately as possible, any incumbrance to which the pro- 
perty is liable, and also every other thing which the Court considers 
material for tlie purchaser to know in order to judge of the nature and value of 
the property. I observe that only the right, title, and interest of the mortgagor 
(that is, the equity of redemption) were sold, and that the sale-proclamation 
states that the property is subject to a mortgage. It appears that the mortgagee 
is in possession of these properties, and that he is the purchaser at the auction- 
sale. Now it is clear that, to enable a bidder to form any definite idea of the 
value of tliese properties, the amount of the outstanding debt should have been 
specified. Unless that was declared, the mortgagee would bo the only person 
who was in possession of this information ; and if that information were 
withheld, he would bo able to bid at an advantage with regard to other bidders. 
Such an omission, where [41] the mortgagee in possession is himself the 
purchaser, affords strong pnvid facie grounds for believing that an inadequate 
price was obtained. 

We, therefore, remand this case to the Deputy Commissioner , and direct 
that he do give the parties an opportunity to adduce such evidence as they 
may desire on the points indicated, and decide the case accordingly. 


•[Sec. 291 : — The officer conducting any sale under this chapter may in his disc'tetion adjourn 
the sale, recording bis reasons for such adjournment : provided 
Power to adjourn sale. that when the sale is made in or within the precincts of the 
Court-house no such adjournment shall be made without the 
leave of the Court. Every such sale shall be stopped if, before the lot is knocked down, the 
Ml fnn (includiug the costs of the sale) are tendered 

nr officer or proof is given to his satisfaction that the 

dor 01 deoc A ^ » amount of such debt and costs has been paid into the Court that 

on proof of payment. ordered the sale.] 
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Ganniiijham, J« — This is an appeal from an order ^fusing to set aside a 
judgment sale of immoveable property on the ground of material irregularities 
in publishing and conducting it, whereby the appellant has sustained substan- 
tial injury. 

One of the alleged irregularities was, that no proclamation was made on 
the spot in conformity with ss. 289 and 274, Civil Procedure Code. No 
opportunity was given to the execution-debtor of proving this, the Court 
satisfying itself with the reports of the Nazir and peon as sufhcient proof of the 
proclamation. This was irregular. In the next place, it is admitted that the 
proclamation on the spot, if made at all, was not made till live days before the 
sale. With regard to this the intention of ss. 289 *' and 290 must, in my opinion 
be taken to be that the proclamation should be made on the property in 
question before or at the same time that the copy of it is fixed up in the Court- 
house, and that the reason of the omission in s. 290 of reference to the procla- 
mation on the spot as one of the events which must occur at a specified time 
before the sale, is, that the Act regards the proclamation on the spot and the 
fixing of it up in the Court as simultaneous proceedings. 

In the present instance, as the distance of the property from the Court 
was sixty miles, the period allowed was clearly inadequate, and there was a 
material irregularity which, if it can be shown that there has resulted material 
injury (of which gross inadequacy of price would be an indication), would 
entitle ihe judgment-debtor to have the sale set aside. 

Another of the alleged irregularities is the inadequate description of 
the properties in the proclamation of the sale. Section .287 of the Civil Pro- 
cedure Code requires that any incumbrance to which the property is liable 
should be stated, as well as every other thing which the Court considers material 
[42] for the purchaser to know in order to judge of the nature and value of 
the property. In this case the proclamation stated the fact of an incumbrance, 
but omitted to specify the amount of the mortgage debt still outstanding. 
This would leave the incumbrancer in a more favourable position than any one 
else to judge of the value of the equity of redemption, and as he was the 
purchaser, it is probable enough that this irregularity did occasion substantial 
injury to the judgment-debtor. 

The order of the lower Court must accordingly be set aside, and the case 
remanded to the Deputy Commissioner to rehear the application with reference 
to the observations made above. 

Costs will abide the result. 

Case remanded. 


Mode of making pro- 
clamation. 


*[Sec. 289 : — The proclamation shall be made, in manner 
prescribed by Section 274, on the spot where the property is 
attached. 


If the Court so direct, such proclamation shall also be published in the local official 
Gaeette and in some local naan^per, and the costs of such publication shall he deemed to he 
costs of the sale.] 
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MOTBS. 

[I. Civil ProoeduM Coda a. 290 (1877) cf O 21, r 68. 

Auction sale held within 30 days from the date of publication of proclamation of sale — 
material irregularity. 

If such a sale is held it is a case of material irregularity (1882) 11 C. L. R. 303, and the 
sale ought to be set aside if there is damage. 

See also (1890) 5 C. L. J. 687, whore the sale was held on the 22nd day. The Allahabad 
High Court held in (1862) 4 All. 800 that it did not amount to material irregularity. But 
EiXllS, C. J. went further m (1889) 11 All. 383, and held that it is an illegality though 
BhODHUBST, J.held in the same case that it is only material irregularity. The Jkladras High 
Court holds that no distinction is drawn between irregularity and illegality under this 
section (1894) 6 M. L. J. 70. * 

11. Referred to in (1891) 16 Bom. 91 for supporting the position that “ all claims 
enforceable under attachment*' includes the claim of all persons who are entitled to claim 
rateable distribution in the sums realised under attachment.] 


[7 Cal. 42] 

APPELLATE CBIMINAL. 

The 25th March, 1881. 

Present : 

Mr, Justice Poetifex and Mr. Justice Eield. 


In the matter of the petition of Bochia Mohato Appellant. 

The Empress 
versus 

Bochia Mohato.*^ 


Evidence Act (I of 1872), s. 32, cl. i, and s. 53—“ Questions in Issue ^*~-Charges added at 
Sessions— Depositions before Magisti^afe— Witness dying or abscmiding— Charge to Jury- 
Omission to notice Evidence— Qualification of Juryman. 

In the proceedings before a ^lagistrate on a charge of causing grievous hurt, two 
(among other) witnesses, one of whom was the person assaulted, wore examined on behalf of 
the prosecution. The prisoners were committed for trial. Subsequently the pesson assaulted 
died, in consequence of the injuries indicted on him. At the trial before the Sessions Judge, 
charges of murder and of culpable homicide not amounting to murder were added to the 
charge of grievous hurt. The deposition of the deceased witness was put in and read at the 
Sessions trial. 

* Criminal Appeal, Ko. 162 of 1881, against the order of H. Beveridge, Esq., Officiating 
Sessions Judge of Patna, dated the 19th February 1881, 

V ’♦ 


3 OAL.— 82 
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Held, that the evidence was admigeible either under s. 82, cl. 1,* or s. 38t of the Evidence 
Act, notwithstanding the additional charges before the Sessions Court. 

[Ml The question whether the proviso to s. 33 of the Evidence Act is applicable, — that 
18 , whether the questions at issue ate substantially the same, — depends upon whether the 
same evidence is applicable, although difiorent consequences mav follow from the same act. 

At the trial it was proved that the other witness who had been examined before the 
Magistrate had disappeared, and that it had been found impossible to serve him with a 
summons. His deposition was put in and read. 

Held, that it was properly admitted under s, 33. 

In summing up the case to the jury, the Judgeomitbel to call their attention to the 
evidence of the witnesses for the defence. This evidence appeared to the High Court to be 
untrustworthy. 

Held^ that the summing up was not defective on account of thi® omission on the part of 
the Judge. 

The fact that a person is a dork in the office of the Magistrate of the District, is not 
sufficient to disqualify him from sitting on a jury. 

The facts of this case sufficiently appear from the judgment. 

Mr. Gasper for the Appellant. 

Mr, M, Ghoseior the Prosecution. 

The Judgment of the Court (Pontifex and PlELD, JJ.) was delivered by 

Pontifex, J. — This is an appeal from a conviction by a jury in respect of 
which we can only interfere if there has been some error of law' or misdirection 
by the Judge. Now it is alleged that we ought to interfere on two grounds, 

• [Sec. 32 -.—Statements, written or verbal, of relevent facts 
Cases in which state- made by a person who is dead, or who cannot be found, or who 
ment of relevant fact by has become incapable of giving evidence, or whose attendance 
person who is dead or can- cannot bo procured without an amount of delay or expense 
not be found, etc., is which, under the circumstances of the case, appears to the 
relevant# Court unreasonable, are themselves relevant facts in the following 

cases : — 

(1) When the statement is made by a person, as to the cause 
When It relates to cause of his death, or as to any of the circumstances of the transaction 
of death ; which resulted in his death, in cases in which the cause of that 

person’s death comes into question. 

Such statements are relevant whether the person who made them was or was not, at the 
time when they were made, under expectation of death, and whatever may be the nature of 
the proceeding in which the cause of his death comes into question.] 

t [Sec. 33 : — Evidence given by a witness in a judicial proceeding or before any person 
authorised by law to take it, is relevant for the purpose of 
Evidence in a former proving, in a subsequent judicial proceeding, or in a later stage 
judicial proceeding when of the same judicial proceeding, the truth of the facts which it 
relevant. states, when the witness is dead or cannot be found, or is 

incapable of giving evidence, or is kept out of the way by the 
adverse party, or if his presence cannot be obtained without an amount of delay or expense 
which, under the circumstances of the case, the Court considers unreasonable ; 

Provided 

that the proceeding was between the same parties or their representatives in interest ; 

that the adverse party in tlie first proceeding had the right and opportunity to crosn- 
examine ; 

that the questions in issue were substantially the same in the first as in the second 
proceeding. 

criminal trial or enquiry shall be deemed to be a proceeding between 
the prosecutor and the aoodsed, within the meaning of this section.] 


m 
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first, that evidence has been wrongly placed before the jury ; and secondly, that 
in certain particulars there has been a misdirection, or rather a want of direction 
by the Judge. 

With respect to the first ground that imju’oper evidence has been placed 
before the jury, the complaint is, that the depositions of two witnesses who were 
examined before the Magistrate were improperly allowed by the Judge to be put 
in by the prosecution and used in the Sessions Court under the following 
circumstances : 

One of these witnesses was the person whom the defendant and his party 
weie accused of assaulting, and who has since died. Now, before the Magis- 
trate the only complaint was a charge of grievous hurt. ]3iit in consequence of 
the death of the person [M] who was hurt, ciz., Khedroo, other charges 
were added before the Sessions Judge, — vtz., a chai*ge of murder and a charge 
of culpable homicide not amounting to murder. In consequence of these 
additional charges, it is argued that, under s. 33 of the Evidence Act, the 
questions in issue before the Sessions Court, and before the Magistrate, were 
not substantially the same in she two proceedings. As a matter of fact, the 
prisoner has only been convicted of grievous hurt ; and therefore the issue 
that was before the Magistrate was the only issue that has been decided against 
the accused by the jury. It appears to us, that, by “ tlie questions in issue,” 
referred to in s. 33, being required to be “ sub8tantiall>' the same,” it is not 
intended that, in a case where the prisoner injured dies subsequently to the 
enquiry before the Magistrate, Jiis evidence is not to be used before tlie Sessions 
Court, because in consequence of his death other cliarges are framed against the 
accused. We are of opinion tliat the evidence of the deceased in this case was 
admissible under s. 33, and even if it were not admissible under s. 33, that 
it would be admissible under tlie hrst clause of «. 32 of the Evidence Act. The 
question whether the proviso to s. 33 is applicable, — that is, whether the 
questions at issue are substantially the same, — depends upon wlietlier the same 
evidence is applicable, altliough different consequences may follow from the 
same act. Now, here tlie act was the stroke of a sword which, though it did 
not immediately cause the death of tlie deceased person, yet conduced to bring 
about that result subsequently. In consequence of the person having died, the 
gravity of the offence became presumptively increased : but the evidence to 
prove the act with which the accused was charged remained precisely the same. 
We therefore think that this evidence was properly admitted under s. 33. 

With respect to the other deposition which was put in and read before the 
Sessions Court, it appears that a person named Jan Ah, alleged to be the gomasta 
of the ticcadar, was examined before the Magistrate, and that lie lived in tlie 
cutcherry-house. A summons was properly taken out to be served on Jan Ali. 
at the cutcherry-house , but the peon in his return stated that as he was unable 
to find Jan Ali and serve him [48] personally, he hung up the summons 
on the cutcherry-house. There is also evidence to show that Jan Ali 
suddenly disappeared from the cutcherry-house. It is further shown that 
inquiry was made in his native village whether he had returned there ; 
but the result of tlie inquiry was that nothing had been heard qf him. It 
was therefore Impossible to say where Jan Ah was or to serve him 
with a summons. We think, under these circumstances, that his deposition 
was properly usable under s. 33 before the Sessions Court , and it 
does not appear that any objection was made before the Judge to its admission. 
We find on tlie record no petition or memorandum showing that objection 
was made when the deposition was read ; but we do find that, on the part of 
the defendant himself, the deposition before the Magistrate of one of his own 
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witnesses was put in’ and was used as evidence. We think, therefore, that 
both these depositions were properly admitted by the Judge to be used as 
evidence in this case. 

We then come to the next ground before us, that there has been a mis- 
direction by the Judge, or rather a want of sufficient direction to the jury. It 
is alleged that many matters were not mentioned by the Judge in his charge 
which ought to have been brought to the notice of the jury ; and, in particular, 
stress was laid on the fact that the Judge made no reference whatever to the 
evidence of the witnesses for the defence. We asked that the evidence of the 
witnesses for the defence should be read to us, and it has been read to us, and 
we have no hesitation in saying that the Judge, by making no reference to it 
in his charge to the jury, acted favourably rather than otherwise towards the 
prisoner. For, if reference had been made to that evidence, it would at the 
same time have been necessary to point out to the jury that the witnesses were 
not in accord with one another ; that their statements were discrepant ; and 
that the evidence of the principal witness, who is now relied upon for the 
defence^ was really unreliable. 

Moreover, w^e know that tlie prisoner was defended by counsel in the 
Court below ; and although particular points may not have been alluded to in 
the Judge*s charge to the jury, we have little doubt that they were made, and 
properly made, much of [^63 by the defendant’s counsel. It is therefore not 
to be assumed that these points were absent from the minds of the jury in 
considering their verdict. It is impossible for a Judge in summing up to 
go into every particular of the evidence. It is only necessary to direct the 
attention of the jury to the important and salient points in the case. 

There is one other objection to which it is necessary to refer, and that is 
an objection that is taken before us as to the constituti ^n of the jury, but about 
which there is nothing in the grounds of appeal to this Court. Ibis stated 
that the foreman of the jury was a clerk in the Magistrate’s office. This is 
the only ground, as we understand it, on which objection could be made to him. 
He was challenged before the Judge, and it was for the Judge to decide whether 
the grounds of the challenge were such that lie ought not to be allowed to sit 
on the jury. 

The Judge was not satisfied that the grounds were sufficient ; nor do we 
see any reason why his being a clerk in the Magistrate’s office should disqualify 
him from sitting on the jury. 

Under tlie circumstances, we must dismiss this appeal. The conviction 
and sentence will stand. 

Appeal di&misscd. 
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[7 Gal. 46] 

The^Srd March, 1881, 

Pkesent ; 

Mr. Justice Pontipex and Mr. Justice Field. 


In the matter of the petition of Kali Krishto Thakur Petitioner 

versus 

Golam Ali Chowdhry Opposite Party' 


Criminal Procedure Code (Act X of 1872), s, 530 — lictord of gi ounds — 

Police Repo'll, Incori)orat%on of — Evidence of possension — Evidence of title. 

In proceedings under s. 530 of the Crimin.il Pioccdurc Code, the ^lagistratc recorded the 
following words, “ whereas from the police report a breach of the peace probable,” and found 
that certain persons were in possession. 

that, although the record of grounds was unsatisf at* tor> , as the initial proceeding 
did not contain within itself all which the law requires to be recorded, vis.t m the first place 
that the Magistrate is satisfied that a diH-[47]pute likely to induce a breach of the peace 
exists, and in the second place, the ground upon which he i.s so satisfied . yet that, as the 
police report from which the grounds for apprehending a bicach of the peace appeared 
was incorporated by reference, the final order was not defective. 

In re Gohind Chunder Moitra (I L. R. 6 Cal., 835) distinguished. 

No bufiicient evidence of possession was produced before the Magistrate, but evidence as 
to the title of the person in whose favour the Magistrate found was given, and the Magistrate 
based his decision upon the latter evidence, and determined the case with reference to the 
merits of the claims of the parties to the right of possession. 

Held that, although the Magistrate would have been justified ui looking to the evidence 
of title 111 corroboration of the evidence of possession, he was wrong in basing his decision on 
the evidence of title, and his order was set aside. 

In this case an order had been made under s. 530 of tlie Criminal Procedure 
Code, declaring one Moonshi Golam Ali to be in possession of certain land. 

* Oriminal Motion, No. 65 of 1881, against the order of Baboo Ackov Chowdhry, Deputy 
Magistrate of Madaripore, dated the 14th January 1881. 

[Sec. 530 : — Whenever the Magistrate of a District, or a Magistrate of a division 
Magistrate how to pro- of a District, or Magistrate of the first class, is satisfied 
cced if any dispute concern- that a dispute likely to luducc a breach of the peace exists 
ing land, etc., is likely concerning any land or the boundaries of any land, or conceru- 
to cause breach of the ing any houses, water, fisheries, crops or other produce of land, 
peace. within the limits of his jurisdiction, 

such Magistrate shall record proceedings stating the grounds of his being so satisfied, 
and shall call on all parties concerned in such dispute to attend his Court m person, or by 
agent, within a time to be fixed by such Magistrate, and to give in a written statement of 
their respective claims, as respects the fact of actual possession of the subject of chspute. 

Such Magistrate shall, without reference to the merits of the claims of any party to a 
right of possession, proceed to inquire and decii^e whw party 
Party in possession to be is in possession of the subject of dispute. After satisfying 
continued until ousted by himself upon that point, he shall issue an order declaring the 
due course of law. party or parties to bo entitled to retain possession until ousted 

by due course of law, and forbidding all disturbance of possession 

until such time. 

Explanation . — Suoh Magistrate may satisfy himself of the existence of a dispute likely 
to induce a breach of the peace from a report or other information ; but the question of 
possession must be decided on evidence taken before him.] 

Si 
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A rule was obtained calling upon him to show cause why the orddr should not 
be set aside upon the grounds, first, that the preliminary proceeding recorded by 
the Magistrate, w., * whereas from the police rei>ort a breach of the peace 
probable, ’’was defective; secn7idly,thei,t the order made by the Magistrate was bad, 
inasmuch as it did not C9ntain a sufficient description of boundaries so as to 
enable the land in respect of which the order had been obtained to be identified ; 
and thirdly, that the Magistrate allowed his mind to dwell, not upon the 
question of possession, but on the question of title ; and that he had not evidence 
of possession before him which could justify him in making the order. 

Mr. M, Ohose, Baboo Doorga Mohun Doss, Baboo Kali Mohan Doss, and 
Baboo Bam Sukha Ohose in support of the rule. 

Mr. H. Bell and Baboo Sectanaik Boy showed cause. 

The Judjments of the Court were as follows ■ — 

Field, J. — This is a case under s. 530 of the Code of Criminal Px'ocedure. 
The land in dispute is a piece of newly-formed chur land. It was claimed by 
one party as belon^fing to his estate Jahazmara, and bv the other party as 
belonging [48] to the Mehal Panchkati. This rule was obtained substantially 
on three grounds ■ first, that the preliminary proceeding of the Magistrate was^ 
defective , secondly, that the order made by the Magistrate is bad, inasmuch as 
it does not contain a sufficient description b.v boundaries so as to enable the 
land in respect of which tlie order lias lieen made to be identified ; and thirdly, 
that the Magistrate allowed his mind to dwell, not upon the question of 
possession, but on the question of title and that lie had not evidence of 
possession before him which could justify him in making the order. As to the 
first of these points, the learned Counsel for the petitioner relied on the case of 
Sheikh Murtiflo v Durga Narain Nag (25 W R. Cr. RiiL, 75). In that case no pro- 
ceeding whatever was recorded by the Magistrate who initiated the proceedings 
under s. 630 of the Code of Criminal Procedure There was merely an 
order endorsed on the back of the police report, which order was in these terms : 

Serve a notice on Durga Churn to at once cease from building the hut under 
s, 518, Criminal Procedure Code, and call on both parties to appear before mo 
this day week with their documents, that I may determine, under s. 530, 
Criminal Procedure Code, wlio is in possession of the disputed land.*’ 

Now, in the case at present before us, there is a proceeding. The 
Magistrate has recorded the following words : whereas from the police report 
a breach of the peace probable.” It would seem that some such word as “ is ’* 
or “ appears” has been omitted. In le Gobind Chundei Mottra (I. L R., G 
Cal., 835), which >va8 before this Bench a few days ago, X expressed an 
opinion, that it is the duty of the Magistrate, before taking proceedings under 
s. 530, to record a preceding stating, in the first plaie, that he is satisfied 
that a dispute likely to induce a breach of tlie peace exists, and in the second 
place, the ground upon wliich he is so satisfied ; and these observations have 
been now pressed upon me. I certainly think that it is tim duty of a 
Magistrate to record distinctly, in cases under s. 530, that which the law 
requires to be recorded. But whether the omission on the part of a Magistrate 
to comply precisely with the requirements of the law will, in every case, afford 
a sufficient [49] ground for setting aside his order, is another matter. In the case 
In re Gobind Chunder Moitira (I. L. R., 6 Cal., 836), which was recently before 
this Bench, a reference was made, in the Magistrate’s proceedings, to the 
police report, and I expressed ain opinion that even if the police report were 
taken to be incorporated b/ reference in the initial proceeding, there would not 
be matter sufficient to satisfy the requirements of the law. In the present 
the Magistrate's proceeding by itself is not a sufficient compliance with 
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the requirements of the law ; but if the police report, to ^bich this proceeding 
refers, be taken to he incorporated, there is sufficient to show, first, that a 
dispute likely to induce a breach of the peace existed ; and secondly, to show 
grounds upon which the Magistrate might reasonably be so satisfied. I am 
distinctly of opinion that a Magistrate who records a proceeding like that 
which has been recorded in the present case, performs his duty in a perfunc- 
tory and unsatisfactory manner, but I am not prepared to say that the final 
order in the present case is defective, on the ground that the initial proceeding 
did not contain within itself all which the law requires to be recorded, 
hut that we have to look to the police report in order to find matter 
sufficient to satisfy the requirements of the section. On this first ground, 
then, it appears to me that the objection taken by the learned Counsel 
must fail. As to the secon^ground that, namely, connected w ith the boundaries, 
there is, in all probability, a sufficient description, regard being had to the natui e 
of the land which formed the subject of dispute and to the difficulty of giving 
precise boundaries of chur land , but it is not necessary to go farther into this 
question, because the order of the Magisti ate ought, in mv opinion, to he set 
aside on the remaining ground, which I am about to deal with. This ground is, 
that there was not evidence of possession before the Deputy Magistrate to 
justify his order ; that he has allow^ed his mind to wander away from the ques- 
tion of possession, which it was his duty to adjudicate upon ; and that his order 
is based entirely upon the view which he has taken with respect to title. 

1 have read through tlie evidence of the witnesses examined [ 80 ] on 
behalf of the petitioner before the Magistrate, and it appears to me that this 
rule ought to be made absolute upon the ground so taken. Section 530 of the 
Code of Criminal Procedure enacts that the Magistiate shall, without reference 
to the merits of the claims of any party to the rigiit of possession, proceed to 
enquire and decide which party is in jiossession of the subject of dispute. 
Now it has been contended before us, that the proper meaning to be placed 
upon these words is, that the Magistrate is entirely precluded from receiving 
any evidence whatever as to the title of the jiarties. In that argument 1 do 
not concur. That possession should follow title is a reasonable and natural 
presumption ; and if a Magistrate, in a case of this kind, uses evidence of title 
merely in order to guide and assist his iniiid in coming to a decision upon the 
question of possession, it appears to me that he is not transgressing the provi- 
sions just quoted by using evidence of title for this limited purpose, but if, 
instead of proceeding to decide as to the actual possession, he virtually puts 
aside the consideration of this question and determines the question of title 
alone, then I think he is clearly doing that which the law lias forbidden him to 
do. In the present case, the Deputy Magistrate, in the commencement of his 
judgment, says, that the parties w^ere called upon to show their respective claims 
to it, i.c., the chur. He does not say that they were called upon to show their res- 
pective claims to possession. He then proceeds to enter into the question of title, 
to consider the circumstances under which the chur came into existence, and to 
give reasons for thinking that this newly-formed chur is part of the estate of 
one party rather than of the estate of the other party. Having deydted a con- 
siderable portion of his judgment to the question of title, he then proceeds to 
deal with the question of possession. He commences this part of his judgment 
by saying, “ Now to show possession, Baboo Kali Kristo Thakoor’a men have 
examined several witnesses, one of whom is a Munsif’s peon.” He then deals 
with the evidence of the witnesses called to prove the distraint proceedings, which 
he believes to be fictitious ; and finally he says, '' I lay not much stress on the 
deposition of such witnesses. As the circumstance and probability [51] 
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go in f8.vour of M^^nshi Golnm Ali and as (to ?) \vhat I have stated in 
paragraph two of this decision, the disputed land lies beyond Jahazmara and 
is i^joined to Chur Panchkati; and as I believe it is in Golam All’s possession, 
I direct that the disputed land should remain in Moonshi Golam All's posses- 
sion till otherwise decided by competent Court.” Here the Deputy Magistrate 
expressly states that he does not lay much stress upon the testimony of the 
witnesses ; and if we put aside this oral evidence, the other ovidence before 
him is concerned mainly, or indeed altogether, with the question of title. It 
is therefore clear that, apart from the oral evidence upon which he did not lay 
much stress, there was not evidence upon which the Deputy Magistrate could 
determine the question of actual possession, for evidence of title, though it may 
supplement and support direct evidence of possession, cannot, standing alone, 
be proof of possession. If the oral testimony of the witnesses went to show 
that the possession was with Golam Ali, and if the circumstances and probabili- 
ties of the case and the evidence of title had been used merely to corroborate this 
testimony, there would be sufficient on the I'ecord to support the order of 
the Deputy Magistrate ; but on examining this oral evidence I find that it is 
mainly directed to the question of title, and contains little or nothing upon the 
question of possession. 

On the whole, it is clear from the matter upon which the witnesses were 
examined, and from the Deputy Magistrate’s judgment, that he did not properly" 
address his mind to the question which it was his duty to try, — that is, 
the fact of actual possession, but did that very thing whicli by the provisions 
of s. 530 he was precluded from doing, — namely, determined the case with 
reference to the merits of the claims of the parties to the right of possession. 
Tills being so, it appears to me that the Deputy Magistrate’s order under s. 530 
of the Code of Criminal Procedure must be set aside. 

This rule will be made absolute. 

Pontif6X, J. — I also agree that the proceedings must be set aside, and 
after the judgment of my learned brother, it is only necessary for me to say 
that, in my opinion, there was a sufficient proceeding recorded for the purpose 
of initiating pro-[52]ceedings under s, 530 of the Code of Criminal Procedure. I 
also wish to add that, if there had been substantial evidence of possession or a 
conflict of evidence on that question, the Magistrate would have been justified in 
looking to the evidence of title in corroboration of the evidence of possession. 
But as my learned brother has read the deposition of the witnesses, and it does 
not appear that there was sufficient evidence of possession, I agree that the 
case should not have been decided upon evidence of title alone. 

Rule absolute. 
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APPELLATE CIVIL, 

The llth February, 1881 .^ 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean. 


Goburdhon Lall Defendant 

versus 

Singessur Dutt Koer and others Plaintiffs. '* 


Kxvdn Law — Mitakshqych— Mortgage of Ancestral estate by faDier fot family purposes 

Attachnwnt of property in execution of decree— Death of judgnient-debtoi prior to sale. 

Where a decree on a mortgage was ootained against the father of a joint Hindu family 
governed by the Mitakshara law, the debt having been incurred for joint family purposes, and 
in execution thereof the joint family property was attached, but prior to sale the judgment- 
debtor died : in a suit subsequently brought by the other members of the joint family, 
praying for a partition of their shares, and for a declaration that such shares were not liable 
to be sold in execution of the mortgage decree, — 

Held, that there could not bo a partition as between a person already dead and his sons, 
and that the whole of the ancestral property w<i*s liable for the mortgage-debt, the only decla- 
ration to which the plaintiffs could be entitled being, that they were not liable to pay the debt. 

[This headnote does not clearly express the decision in the case and is rathor misleading, 

The second para of the headnote might be thus altered : — 

Held, that there could not be a partition as between a person already dead and his sons 
the only declaration to which the plaintiff could possibly be entitled being, that they wore not 
liable to pay the debt , and that the whole of the ancestral property was liable for the 
mortgage-debt, as the plaintiffs had not established thxt the dobt was contracted for immoral 
purpose.”] 

This was a suit brought by the plaintiffs, seven in number, for the purpose of 
obtaining a partition of a four-annas share of Mouza Nirpur, and seven-annas of 
Mouza Chuck Ibrahim, C63J between themselves and Chundermun Koer, the 
deceased father of the plaintiffs Nos. 1 to 6, and husband of the plaintiff No. 7 ; 
and for a declaration that the share which should be allotted to them was not 
liable to be sold in execution of a decree, dated 26th July 1875, passed against the 
said Chundermun Koer. The facts alleged in the plaint were, that the plaintiffs 
Nos. 1 to 6, with Chundermun Koer their father, and the plaintiff No. 7 their 
mother, were members of a joint Hindu family, holding jointly possession of ances- 
tral property consisting of, among others, the mouzas aforesaid ; that Chundermun 
Koer, on the 17th of May 1874, executed a bond in favour of the defendant (the 
plaintiffs not being aware for what necessity the bond was executed) ; that in 
that bond the abovementioned shares of the mouzas were hypothecated ; and 
that the defendant, on the 26th of July 1875, obtained a decree on the strength 
of the bond,* and that, in execution of the decree, the shares were attached. 
Chundermun Koer subsequently died. Upon these facts the plaintiffs contended 
that they were entitled to the declaration and the relief abovementioned. The 
defendant alleged in his written statement that the mouzas in dispute were the 


* Appeal from Original Decree, No. 231 of 1879, against the decree of Baboo Koylash 
Ohander Mookerjee, Subordinate Judge of Tirhoot, dated the 9th May 1879. 
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property hf dbopdermuii Eom: i that the debt contracted by (Bn^er* 
m«n being not for immoral pmt>ode&^ but, <m the other hand, bavmg bem 
necessary for the joint family, was binding upon the sons. The defendant, 
therefore, contended that the shares in question were liable^ to be sold in 
execution. The Subordinate Judge found that the property in dispute was the 
ancestral property of Ohundermun Eoer, and that it was not proved that the 
loan advanced by the defendant on the 17th of May 1874 was necessary for 
joint family purposes ; and, in giving the plaintiffs a decree, declared, that only 
four-eighth anna of Nirpur and fth-anna share of Chuck Ibrahim was liable to 
be sold in satisfaction of the defendant's decree against Chundermun Eoer, dated 
the 20th July 1875, and that the remaining portion of the four annas share and 
seven annas share of those estates belonged to the plaintiffs, and that their 
shares should be separated from that of Chundermun, and be equally partitioned 
between themselves. 


From this decree the defendant appealed to the High Court. 

[54] Baboo Mohesh Chtmder Ghowdhry and Baboo Aubinash Chuiider 
Banerjee for the Appellant. 

Baboo Kally Kissen Seirt for the Bespondents. 

The Judgment of the Court (MiTTEUaud Maclean, JJ.) was delivered by 

Hitter, J. (who, after stating the facts as above, continued). — Upon these 
findings of fact by the Subordinate Judge he framed the following judgment : — 

“ It is hereby declared that only four-oighth-anna of Nirpur and fth-anna 
share of Chuck Ibrahim are liable to be sold in satisfaction of the defendant's 
decree against Chundermun Koer, dated 20th July 1876. The remaining por- 
** tions of four annas share and seven annas share of those estates belong to the 
“ plaintiffs, and their shares should be separated from Chundermun’ s share, and 
would be equally partitioned between themselves." We think that this decree 
is erroneous, because it seems to us that there could not be a partition between a 
person who is already dead and his sons. No doubt, according to the case of 
Suraj Bunst Koer v. Sheo Proshad Singh (L. B., 6 I.A., 88), if the property under 
attachment had been sold, and if it had been proved that the decree was a 
personal decree against the father, and that the debt for which the decree 
was passed was contracted for immoral purposes, the purchaser would have acquir- 
ed only the interest of the deceased father, and a partition might have taken place 
between the purchaser on the one hand, and the sons and the widow on the other. 
That is not the case here, because although there was an attachment in the lifetime 
of the father, that attachment was not followed by a sale. It may be that the 
defendant, decree- holder, would not proceed upon that attachment. In that 
case, the decree which has been passed by che lower Court would be wholly 
infructpous. We are, therefore, of opinion that the decree passed by the lower 
Court cannot stand. It appears to us that the only declaration which in this 
suit the plaintiffs can obtain is, that they are not liable to pay the debt due to 
the defendant under the decree of [88] July 1875. The lower Court has gone 
into that question in its judgment, and has decided it in fav^our of the plaintiffs. 

This question has been set at rest by the decision in the case of Muddim 
Thakoor v. Kantoolall (L. B., 1 I. A., 321). In the course of the judgment in 
that case, their Lordships of the Judicial Committee observe : — “ in the case, 
which has been referred to in argument, of Hnnooman Persaud Panday v. 
“ Mussxtmai Babooee Mumraj Konweree (6 Moore's I. A., 421), Lord Justice 
Enioht Bbuce, who delivered the judgment of the Privy Council, says,— 
'' though an estate be a^estral, it may be charged for some purposes against the 
heir, for the father's -debt, by the father, as indeed the case above cited — 
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"^*.0(med Bad v. Semi Loll (6 S. B. NT. W. P., ^18) — ineideatally shows. TJxUm 
** the debt wae of sueh a nature that it was not the duty of the son to pay it, 
the discharge of it, even though it affected ancestral estate, would still be an 
act of pious duty in the son. By the Hindu law the freedom of the son from 
the obligation to discharge the father’s debt has respect to the nature of the 
*** debt, and not to the nature of the estate, whether ancestral or acquired, 
by the creator of the debt.” It is quite clear from this passage that, 

whether the original debt was a personal debt of the father or not, the 

lancestral property in the hands of the sons would be liable to satisfy it, 

unless it be proved that it was contracted for immoral purposes. This is 

clearly an authority to show that, unless the debt is proved to have been 
oontraoted for immoral purposes, the defendant is entitled to recover it by the 
-sale of the ancestral property in the hands of the sons. In this case, although 
the plaintiffs did not^llege that the debt was contracted for immoral purposes, 
•still that question has been gone into by the lower Court and found to be not 
•established. That being so, we are of opinion that the lower Court was wrong 
in holding that the whole of the ancestral estate in the hands of the sons is not 
liable for the money which is due to the defendant under the decree of July 
1875. 

The plaintiffs’ suit must, therefore, be dismissed with costs in all the 
Courts. 

Appeal allowed. 

NOTES. 

[As regards the headnote, see the footnote below it, sec also (1861) 8 Cal. 517] 


[86] The nth March, 1881. 

Present : 

Mr. Justice Morris and Mr. Justice Tottenham. 

Asmutullah Dalai and another Judgment-debtors 

ve'i sus 

Rally Churn Mitter Decree-holder. *' 

Execution of decree — Debt payable by instalments — Failme to pay — Limitation Act {XV of 

1877) seked. ii, ait. 179. 

The terms of compromise m a suit for money, provided that the debt should be paid 
‘by monthly instalments, and that, on the failure to pay any three successive instalments, the 
•entire amount should be recoverable by application to execute the full decree. The decree 
was dated the 12th June 1875, the first instalment was duo in July 1875, and the last in 
•October 1877. Default was made in payment of the first three instalments, but the decree- 
holder did not apply for execution, and accepted subsequent payments. On the 13th 
December 1879, he applied for execution for the amount then remaining due. 

Held, that the period of limitation prescribed by art. 179, sohed. ii of Act XV of 1877, 
began to run on the third default taking place, and that no subsequent paymeflt could stop 
limitation once begun. 

On the 12th June 1875, one Rally Churn Mitter obtained a decree against 
one Asmutullah Dalai and another for Rs. 751-1-6. The parties had filed a 
solenamah in the suit, and it w as provided, that the sum for which the decree 

• Appeal from order. No. 326 of 1880, against the order of T. D Beighton Esq., Judg^ 
Rungpora. dated the 19th August 1880, reversing the order of Baboo Jogendro Nath Deb* 
JiCunsif of that District, dated the 25th May 1880. 
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had been obtained should be paid by instalments, commencing from the 10th 
Assar 1282 (July 1876), and extending to the 30th Assin 1284 (October 1877); 
and that, on failure to pay any three consecutive kists, the entire amount 
should be recoverable by application to execute the full decree. Default was 
made by the judgment-debtors in the first three instalments, but the decree- 
holder did not apply for execution, and accepted payments in subsequent montlis 
in satisfaction of the various instalments. On the 13th December 1879, an 
application for execution for Es. 345-7-9, the amount remaining due, was made. 
The Munsif held, that the right to levy execution accrued on the 1st Bhadro- 
1282, or August 1875, when the judgment-debtors failed to pay the [ 87 } 
third instalment ; and that, as more than three years had elapsed from 
that date, the application was barred by limitation. This decision was reversed 
by the District Judge, who held, that the “certain date,” mentioned in aii;. 179,* 
cl. 6 of sched. ii to Act XV of 1877, was in this case any one of several 
successive dates, the 30th of each successive group of three months in 

which default was made,” and that time began to run after default of any three 
of the kists. 

The judgment-debtors appealed to the High Court. 

Baboo Tratlokynath Mttra for the Appellants. 

Baboo Kah Charan Uanerjce and Baboo Ishan Chunder Chuckerhutty for 
the Eespondent, 

The Judgment of tlie Court (Moluus and Tottenham, JJ.) was delivered: 
by 


■ [Art. 179 - 


BcBcription of application. 


Period of limitation . j Timefrom which period begins to run . 


For the execution of a 
decree or order of an^ Civil 
Court not provided for by 
No. 180 or by the Code of 
Civil Procedure, Section 230 


Three > oars. Where a 
certified cop> of the decree 
or order has been register- 
ed. six years. 


1. The date of the decree or order, 
or * • • 

4. (Where the application next 
hereinafter mentioned has been 
made) the date of applying m accord- 
ance with law to the proper Court 
for execution, or to take some stop in 
aid of execution, of the decree or 
order, or 


6. (Where the notice next hereinafter mentioned has been issued) the date of issuing a 
notice under the Code of Civil Proced,:rc, Sec. 248, or 

6* (Where the apiilu ation is to enforce any payment which the decree or order directs to 
be made at a specified date) the date so specified. 

ETplanatiofi I — Where the decree or order has been passed severally in favour of more 
persons than one, distinguishing portions of the subject-matter as payable or deliverable to 
each, the application mentioned in clause 4 of this number shall take effect in favour any of 
such of the said persons or their representatives as it may be made by. 

But when the decree or order has been passed jointly in favour of more persons than one, 
such application, if made by any one or more of them, or by his or their representatives, 
shall take efieot in favour of them all. 

Where the decree or order has been passed severally against more persons than one, 
distinguishing portions of the subject-matter as payable or deliverable, by each, the applica- 
tion shall take effect against only such of the said persons or their representatives, as it may 
be made against. But where the decree or order has been passed jointly against more persons 
than one, the applioAtion, if made against any one or more of them, or against his or their 
rapreBeDtatives shall take effect against them all. 

EitpUmation IE — ** Proper Court means the Court whose duty it is (whether under Bectiont 
326 or 337 of the Code of O^vil Procedure or oUierwise) to execute the decree or order.] 
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Tottonhanii J« — ^The question for decision in this Itppeal is, whether the 
•execution of the decree held by the respondent is barred by limitation as is 
contended by the appellants. The law applicable is Act XV of 1877. 

The date of the decree is the 12th June 1875, and this application for 
execution, apparently the first, was filed on the 13th of December 1879, — i.e., 
four and-a-half years after the above date. 


It appears that the parties had filed a solenamah in the original suit, the 
terms of which were embodied in the decree. It was accordingly directed that 
the decretal amount should be paid off by instalments on particular dates 
specified, the last instalments falling due between two and three years after the 
date of the decree. And it was provided, that should the judgment-debtors 
make default in the payment of any three instalments, the decree-holder might 
thereupon execute the decree for the whole amount at once, witli out waiting for 
the subsequent instafnients. In the very first three instalments there occurred 
-default, and on no subsequent occasion was the due instalment paid up, 
punctually or in full. Payments were, however, made at uncertain intervals 
down to the month of Assar 1286, — that is, one year and nine months after 
the last instalment ought, accord- [ 88] ing to the decree, to have been paid off. 
A considerable amount is said to be still outstanding, and the present application, 
which is simply for execution of the decree for the amount still due, after 
deduction of the various sums already realised, was filed, as already stated, on 
the 13th December 1879, which corresponds with the end of Aghran 1281. 


The period of limitation applicable to the case is admittedly three years. 
The dispute is as to the date from which the period is to be counted. The first 
Court was of opinion, that it should be counted from the date on which the 
judgment-debtors had first been guilty of three defaults in paying the instal- 
ments specified in the decree. The Munsif thus held that limitation began to 
run on the Ist Bhadro 1282, or in August 1875, and the application not having 
been made within three years of that date, he held that execution was barred. 
The lower Appellate Court reversed this decision, being of opinion tliat cl. 6 of 
Alii. 179 in the second schedule of the Limitation Act governed the application, 
a.nd that the certain dat.e** therein mentioned is in this case “any one of 
^veral successive dates, — i.e., the 30th of each successive group of three months 
in which default is made.” And further on the Judge says, — “ According to 
my view, time may begin to run after default * of any three of the kists’.” 

By this decision the Judge seems to accord to the lecree- holder the 
privilege of selecting for himself the date from which limitation shall be counted. 
Clearly he will not allow the first Court or the judgment-debtors to settle the 
date. It seems to us that the Judge is wrong in supposing that the law 
intends to leave the question of limitation to the option either of any Court or 
of any party to the proceedings. 

The Judge refers to two cases, Upendra Mohan Taqore v. Takalia Bepan 
(2B. L. B., 345) and Krishna Chandra Shaha v. OmoAl Ah (6 B. L. R., Ap., 
-31), dealing with the old law of limitation in respect of execution of decrees, 
mz,, s. 20, * Act XIV of 1859, decided in this Court, in order to show, that, 
under that law, fresh limitation ran from each fresh default ma^e by a judg- 
ment-debtor' in paying instalments provided by a decree. 


Time for enforcing exe- 
cution of judgment, &o., of 
a Civil Court not estab- 
lished by Royal Charter. 

• 


•[Sec, 20 .—No process of execution shall issue from any 
Court not established by Royal Charter to enforce any 
judgment, decree, or order of such Court, unless some proceeding 
shall have been taken to enforce such judgment, decree, or 
order, or to keep the same in force, within three years next pre- 
ceding the application for such execution.] 
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''^y, fto. V. 


, ! fite ohsieirvm^ that those tpixia^ are no doubt based on the iJ^eiptoi- 

that a oi^tor shall not suffer in oonseguence of having shown oonsideratioa, 
to a defaulting debtor by any strained application of the law. And he on 
to say that his own view is, that the new Limitation Act does not alter the law 
in this particular. 


The rulings quoted do not, however, seem to us to ))e based upon any 
sentimental principle whatever. The first case was decided upon the principle^ 
that the law allowed a period of three years from the date upon which the 
right to execute accrued, which, in the case of a decree for instalments, could 
not be until the first default in payment of an instalment, and the decree- 
holder was within three years of the accrual of his right to execute. In the 
second case it was simply held, with reference to the provisions of s. 20, that 
proceedings to keep the decree alive had, in fact, been taken within three years 
before the application then under consideration. 


Wo find nothing in the present law to show that there are, or may be, 
various recurrent starting points from which limitation is to run in respect of the 
execution of a decree as a whole after it has become final. Excepting that each 
application or notice referred to in els. 4 and 6 of art. 179 of the second schedule 
gives a fresh starting point, otherwise there is but one starting point provided 
for limitation in respect of execution of a decree as a whole j viz,, the date of 
its becoming final, or if the decree orders that the whole amount be paid on a 
certain date, then such date. Section 4 of the Act requires, that any application- 
made after the period of limitation prescribed therefor by the second schedule, 
shall be dismissed. 


The decree before us ordered certain sums to be paid on certain dates, and 
in respect of those sums the provision contained in cl, 6 of art. 179 was applic- 
able. But the decree nowhere directs that the payment of the whole amount 
outstanding shall be made at a certain date. It only gives the decree-holder, 
the option of applying for execution of the whole decree still unsatisfied, upon 
the occurrence of default in three of the prescribed instalments. Under the 
decree, therefore, the decree-holder had several courses open to him, subject, of 
course, to the rules of limitation. He could have, upon the occurrence of [ 60 ] 
three defaults, forthwith taken out execution of the whole decree, or he could 
have executed for each instalment severally within three years after it became due, 
or he might have contented himself with accepting whatever was paid from time 
to time and then applied for execution of the decree for the outstanding balance, 
taking care to do so before the expiry of three years from the date of the 
decree or from the date of the third default, if he thought the terms of the 
decree altered the period of limitation. The law, by cl. 6 of art. 179, sufficient- 
ly recognizes and provides for the Court's power under s. 210"*' of the Civil 
Procedure to order the amount of a decree to be paid by instalments, but there 
is nothing in the limitation law which recognizes any authority in this Court 


•£Sec. 210: — In all decrees for the payment of money, the 
Payment by instalments. Court may for any sufficient reason order that the amount shall 
be paid by instalments, with or without interest. 


And after the passing of any such decree the Court may, on the application of the judgment- 
debtor, and with the consent of the decree-holder, order that the 
When Court may order amount decreed be paid by instalments on such terms as to the* 
payment by instalments. payment of interest, the attachment of the property of the 
defendant, or ^he tidring of security from him, or otherwise, as* 
it thinks fit. Save as provided in this section and section 206 no decree shaU be altered 
the request of parties*! ' ^ 

« 


m 






to sup^rseido its pi^visiotis by ext^ing the period of UmlfcSitioa and adinittiiig ' 
an applioation for esceoutiotx oi a docree as a whole more than three years after 
the date mentioned in art. 179. 


The lower Appellate Court seems to have supposed that the decree ordered 
the whole amount to be paid at the date of any third default in the prescribed 
instalments, and that, therefore, cl. 6 would save limitation any time within 
three years of the last such instalment falling due. But that opinion is 
untenable. If the bar to immediate execution contained in the decree itself does 
at all extend the period prescribed by art. 179, that period certainly began to run 
on the third default taking place, and no subsequent payment could stop limita- 
tion once began (s. 9). This application was not made within tliree years of 
even the third default, and therefore, in so far as it is an application under the 
penalty clause of the decree for execution of the decree as a whole, it is barred by 
limitation. But we think that the decree-holder is still entitled to the benefit 
of cl. 6 of art. 179 as respects anv instalments ordered in the decree, and which 
fell due on dates not exceeding three years before the application was filed 


The present appeal is, therefore, dismissed, and the lower Court wull he 
directed to execute the decree for such instalments as are not barred, and the 
amounts of which . may be found to be still outstanding on an account being 
taken. 


We make no order as to costs. 


Appeal dismissed. 


NOTES. 

[LIMITATION— WHOLE DEGREE BEING EXECUTABLE ON FAILURE OF AN 
INSTALMENT— 

The same view as in this case was taken in (1888) l.S C. L. R. 248 ; but in (1888) 15 Cal. 
502 it was lield that wmvci would make an exception , to ’a similar effect is 27 Bom 1 F.B 
(on the ground of estoppel), See also (1694) 21 Cal. 642 ; (1889) 11 >11. 482 , (1894) 16 All. 371 ; 
(1895) 20 Bom. 109 as to waiver , (1909) 13 C. W. N. 1004=36 Cal. 394 , 13 C. W. N 1010. 
In (1882) 5 All., 201 the effect of part payment as an acknowledgment was considered ] 
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t«13 !%« im Moirek, 1881. ' ^ , 

Present: 

Mr. Justice OtiNNiNOHAM and Mr. Justice Prinsep. 

Badha Kissore Bos6 and another Judgment-debtors 

verstis 

Aftab Chundra Mahatab, Maharaja of Burdwan Decree-holder. "" 

JCxecution of Decree — Partial Satisfaction under Arrangements made by Court — Limita- 
tion — Subsequent Application for execution. * 

In execution of a decree, an order was made by the Court, directing the payment of the 
rents of certain property, which had been attached, as they became due from the mukuraridar 
to the judgment-debtors to be made to the decree-holder to satisfy his decree ; and after- 
wards the execution case was struck oft the die. Subsequently, default having been made by 
the mukuraidar in the payment of the rents otceitain years, and the decree not having been 
fully satisfied, the decree-holder applied for an order directing the payment of the rents 
which were in arrear to be made by the mukuraridar in accordance with the previous order. 
Notice havi^ been directed to be served on the judgment-debtors, they came in, and pleaded 
limitation. 

Heldy that as the application was not strictly one for fresh execution, limitation could 
not apply, and that as the effect of the order in the execution proceedings was virtually to 
appoint the decree-holder receiver under the provisions of s. 24S of Act VIII of 1859, and as 
the attachment was still in force, his proper course was to file a regular suit qua receiver 
against the mukuraridar. 

Hurronaih Bhunjo v. Chunni Lall Ohose (I. L. R., 4 Cal., 877) distinguished. 

The facts of this case were as follows : — 

The decree upon which execution had, in the hist instance, been obtained, 
was that of the High Court on special appeal, dated the 29th June 1865. The 
decree-holder applied for execution in 1867, and attached a mouza, alleged to 
be the property of the judgment-debtors ; but, in attempting to sell it, he waa 
met with the objection that it was debutter property This objection was sus- 
tained by the Principal Sudder Ameen, who, [62] on the 29th February 1868, 
ordered, that the property was to remain under attachment, and that the decree- 
holder was to continue to receive from the mukuraridar who held the mouza 
the annual rent payable by him to the judgment-debtors, until his decree was 
satisfied. After that, on the 14th March 1868, the execution case was struck 
off the file. 

The decree-holder filed his present application for execution on the 14th 
April 1880, and stated therein that the amount still due to him, allowing for 
what had been paid, was Rs. 1,761-6-4 ; that the mukuraridar, in accordance 
with the order of the 29th February 1868, paid him the rents from 1276 to 
1284, corresponding with the years 1868 to 1878, but had not paid him those 
accrued due since, and he asked therefore for an order that he might be 
compelled to pay him the rents for the years 1285 and 1286, corresponding 
with 1878 to 18^, towards the satisfaction of the decree. 

The application was made before the Subordinate Judge, who directed 
notices to be served on the judgment-debtors, and they came in a^d^ 

* Apjieal from orcter, No. 086 of 1880, against the order of Baboo Broiendro Ooomar' 
Seal, Additional Jud^e ol Wcjpt Bnrdwan, dated the Sth September X680. 
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Bloitided limitation to fresh exeeution being issued* The Additional 
however, held» that the effect of the order of the 29th February 1868 was 
‘Virtually to constitute the decree-holder receiver under the provisions of s. 243 
of the Civil Procedure Code (Act VIII of 1859), and as the attachment was 
still in force, this application was not for execution, but merely to enforce 
oompliance of that order against the mukuraridar ; consequently limitation 
could not apply. Inasmuch, however, as the relief sought could not be granted 
in this summary proceeding, he disallowed the petition, but without costs, and 
referred the decree-holder to a regular suit for rent in his capacity of receiver 
against the mukuraridar. 


From this order the judgment-debtors appealed. 

Baboo Hem Chunder Bannerjee for the Appellants. 

* • 

Baboo Chunder Madhub Ghose and Baboo Bussunt Coomar Bose for the 
Bespondent. 

[63] The Judgment of the Court (Cunningham and Prinsep, JJ.) was 
•delivered by 

Cunningham, J. — In execution of the decree which forms the subject of 
this appeal, the Subordinate Judge, on the 29th February 1868, found, that the 
property under attachment being debutter could not be sold, but while exempt- 
ing it from making them applicable towards satisfaction of the decree. His 
•order directed the mukuraridar, the lessee of the judgment-debtors to pay his 
rents to the decree-holder. The terms of this order may be somewhat informal, 
but, as we understand them, they amounted to an appointment of the decree- 
holder to be a receiver under s. 248, Act VIII of 1859, without the direct 
intervention of the Court, as is usual between the receiver and the decree- 
holder. 

These collections were made up to the end of 1284 (April 1878), that is, 
for about ten years. For some reason or other the decree-holder then had some 
difificulty in realizing his rents, and he has been badly advised to apply to the 
Court for re-execution of his decree against the judgment-debtors, instead of 
acting under the authority of the order of February 1868, and he has asked 
for an order directing the mukuraridar to pay the rents for 1285 and 1286. 

The judgment-debtors have, accordingly, pleaded limitation in bar of 
further execution of this decree. 


The Subordinate Judge has disallowed this objection, holding that the 
matter now before him was not in execution of the decree, but simply one 
between the decree-holder and the Court, the decree being under execution in 
the hands of the Court ; and that, under such circumstances, there could be * no 
limitation. We think that this view of the law is correct. The property is 
still under attachment, and the Court has itself undertaken the duty of 
satisfying the decree from the usufruct of the property by appointing a 
receiver. The decree-holder, qua decree-holder, is powerless. He is merely 
the recipient of money deposited at his credit in the Court. In, the present 
instance, through the accident that the decree- holder has himself been 
appoipted receiver, payments are made without the direct intervention 
[8i] of the Court ; but they are, nevertheless, from time to time, certified to the 
Court, since the decree-holder has been ordered to submit his accounts to the 
Court. 

The proceedings in execution under the order of February 1868 have 
never yet terminated, and therefore no question of limitation arises. % 


S CAL.*— 84 


665 



i; L If* 7 iwl U . iM®»A BOSS dfec* ©• ATOABOHIJKDRA UABATAB tlSSf 

The case of Huinonath Bhmjo v. OAtennt Lall Ohose (I. L. S. 4 OaLr 
877), which was relied upon by the judgment-debtors’ pleader, both before the 
Subordinate Judge and before this Court, is not in point. The Subordinate 
Judge has rightly distinguished this case, which was one in which, by private 
arrangement, the judgment-debtor agreed to satisfy the decree by monthly 
payments without any intervention of the Court. The proceeding in execution 
then terminated, so far as they were conducted through the Court, and when it 
was sought to revive them, it was found that they had become barred by 
limitation. 

No doubt, the form which the present proceedings have taken at the 
instance of the decree-holder is, as I have already pointed out, irregular, for 
there was no necessity to apply for execution of the decree or to bring the 
judgment-debtors before the Court. The judgment-debtors would, therefore, 
ordinarily be entitled to their costs, but they have chosen to plead limitation 
both in the lower Court and before us in appeal, and as that plea has been 
rejected we cannot give them any costs. 

* We, therefore, dismiss this appeal, but without costs. 

Appeal dismissed, 

MOTES. 

(For another case that the appointment of a receiver makes the decree executable, see 
17 Cal. 53 ; for similar decrees, see 11 Mad. 135 , 12 Cal. 559.] 
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[ 60 ] APPELLATE CRIMINAL. * 

The 2nd Aprils 1881. 

Present : 

Mb. Justice Morris and Mr. Justice Prinsep. 

In the matter of the petition of Chandra Nath Sirkar and others. 

The Empress 
versus 

Chandra Nath Sirkar and others. ' 

Confession — Persons jointly charged — Statement by prisoner in absence of co-prisoners — 

Evidence Act (I of 1872) s. 30, 

Several persons were charged together with offences under ss. 148|, 302, 324, and 326 read 
with s. 149 of the Penal Code. The Sessions Judge, when about to examine the prisoners, 
required all but the prisoner under examination to withdraw from the Court, until his turn for 
examination came round, and convicted each prisoner chiefly uiion what was said by his co- 
prisoners during his absence from the Court. 

Heldt that the evidence so given was inadmissible. 

The facts of the case fully appear from the judgment. 

Mr. Gasper and Baboo Grtsh Chuiuler Ghotodhry for the Appellants. 

The Judgment of the Court (Morris and Prinsep, JJ.) was delivered by 

Morris, J. — This is a case of riot, which resulted in the death of one 
Gopeenath Manjhi, permanent injury to the right arm of Khaim Sheikh caused 
by gunshots, and" minor injuries to others, also caused by gunshots and by 
cutting weapons. 

The Sessions Judge, in concurrence with both the assessors, has convicted 
Chandra Nath Sirkar, Alum Poramanick, Nundo Manjhi, and Hukim Porama- 
nick of riot under s. 148 of the Penal Code, but differing from the assessors, he 
has also convicted Chandra and Nundo Manjhi of culpable homicide not 
amounting to murder; and he has sentenced Chandra Nath Sirkar to trans- 
portation for life, Nundo Manjhi to transportation for ten years, and Alum 
Poramanick and Hukim Poramanick to rigorous imprisonment for three years. 

[ 66 ] Concurring with one assessor, but differing from the other, the Sessions 
Judge has further convicted Malu Sheikh, Modhone Sheikh, Mudhee Sheikh, 
and Kolimuddeen Pathan, of riot, but he has, differing from both assessors, 
also convicted the last named of culpable homicide not amounting to murder; 
and be has sentenced Kolimuddeen Pathan to transportation for life, and the 
other three persons to three years' rigorous imprisonment. Two other men 
were acquitted by the Sessions Judge. 

Appeals have been preferred against all these sentences. 

The Appellants have been defended by Mr. Gasper both in the Sessions 
Court and before us, and we are surprised to find that,* in a case of such public 

* Oriminal Appeal, No. 756 of 1880, against the order of 0. D. Winter, Esq., Ofiloiating 
Sessions Judge of Pubna, dated the 25th October 1880. 

teSec. 148 : — ^Whoever is guilty of rioting, being armed with a deadly weapon, or with 

A* A anything which, used as a weapon of offence, is likely to cause 

^ ^ death, shall be punished with imprisonment of either description 
deadly weapon. ^ which may extend to three years, or with fine, or with 

both.] 
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importanoe and of so serions a obaraoter, the Legal Bemembranoer has not beffli 
instructed to appear on behalf of the prosecution. 

It appears that disputes have been existing, for some time past, in the 
village of Tepri, between two parties claiming to receive rents from the ryots, the 
one party being certain Sandyals of Solop, Kali Sunder Sandyal and another, and 
the other party, one Debi Doss, the auction-purchaser of the rights and intereste 
of Bykunt Sandyal, brother of the Sandyals of the first party Before this 
occurrence, Debi Doss died, but hfs interest is represented by his son Jibun 
Bam. 

The existence of these disputes, and the likelihpod of their terminating in 
a serious riot, was well known to the local police, whose station is two and-a- 
half kos, or five miles, distant from Tepri : and so late as the morning of the 
riot, which forms the subject of the present trial, the head constable left the 
place on completion of an investigation into an offence which arose out of the 
disturbed state of the village. The evidence shows that both sides had then 
assembled forcibly to assert their respective claims, and foreign clubmen 
(desh walls) had been enlisted jbo overawe the villagers, and, in the event of a 
disturbance, to give to their respective sides the benefit of their superior strength 
and skill. 

Under his purchase in 1283 or 1876 of the rights and interests of Bykunt 
Sandyal, Debi Doss claimed the entire sixteen annas share of the rents of the 
village. The other Sandyals opposed him, alleging that the interest of Bykunt 
Sandyal was only a small fractional share not exceeding one anna. The villagers 
[67] generally had yielded to the claim of Debi Doss, but a certain number 
of men of the fisher-class, inhabiting the quarter called Manjhipara, refused 
to pay him the rent demanded of them, and were supported and encouraged in 
their resistance by the Sandyals. 

The zamindari cutcherry of Debi Doss was held at the house of Nundo 
Manjhi, close to the Manjhi’s quarter, and a fence had been set up, barring 
the passage into the homestead of Dusrut and Suhul Manjhi, at the head of 
the path, which runs west and north of Nundo Manjhi’s homestead. The 
object of this was apparently to protect theManjhis against any sudden attack 
from the cutcherry quarter. These facts must have been patent to the head 
constable, who was in Tepri on the morning of the riot, and it is impossible to 
believe that they were not also known to the superior police officers at the 
adjoining police station. It is matter, therefore, of extreme surprise that they 
did not take strict measures to prevent the breach of the peace that was 
evidently imminent, or at any rate to hinder the introduction of firearms and 
large bodies of ‘Meshwalis” into the village. This negligence on their part 
has deprived this Court of independent testimony, and made it extremely diffi- 
cult to ascertain from the garbled accounts of the partisans of either side what 
the real facts connected with the origin of this riot are or to say which party 
took tlie initiative. We gather, however, from the evidence that, on the 10th 
July 1880 (Assar 27th, 1287), Chandra Nath Sirkar held open cutcherry under a 
gab-tree close to the house of Nundo Manjhi, which had been set apart for a 
cutcherry, and began collecting rent from the villagers on the part of Debi Doss* 

An attempt was evidently made to collect the rent from the residents of 
the Manjhipara close by, and this was at once met by an attack in force by the 
Manjhis, aided by deah walls of the Sandyals, who were either stationed in the 
house of Gopal Manibi or in the neighbouring house of Bhagirathi Thakur. The 
houses of Gopee ManjhU Dusrut, and Subul, which were in one cluster, became 
the scene of the disturbance, and almost immediately a large body of men on 
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toth s^es assembled there and began the fight. One or* more guns were dis- 
Man] his, resulting in the wounding of Gopeenath Manjhi, 
LooJ Khaim Sheikh, and Dhonai. Gopeenath died in hospital on the 13th 
from peritonitis caused by this injury, and Khaim has been permanently 
deprived of the use of his right arm. It would seem that they were standing 
in the lane near the bamboo fence. There is much discrepancy in the evidence 
regarding the number of shots fired and by whom they were fired, but it is 
clear from the nature of the injuries inflicted, and the shot-marks found on the 
spot, that there must have been more than one discharge of firearms. There 
was some attempt made on behalf of the prisoner to account for tliese 
gunshots by an accidental flischarge in the struggle brought on by the Manjhis, 
but there is no reason for accepting this explanation. There can be no doubt 
that the guns were fired , deliberately at the Manjhis, to injure some of them, 
and to ensure success to Debi Doss* party. Some of the witnesses even 
declare that certain persons, one of whom was the prisoner Kolimuddeen, 
were ordered to fire to drive ofl* the Manjhis ; whichever party, therefore, 
made the first move, it is clear that the other was fully prepared to resist, 
and it is equally clear that the party of Debi Doss overcame the Manjhis 
and looted their houses after they ran away. There is no evidence to 
show that the prisoners acted in the exercise of their legal rights of self- 
defence, and therefore any one of them who is proved to have been pre- 
sent, engaged in this riot, is liable to be convicted of some offence connected 
therewith. The Sessions Judge has felt the difficulty of relying implicitly on the 
evidence of the Manjhi witnesses, who, no doubt, were actively engaged on their 
side ; and he has adopted the extraordinary expedient of convicting the prisoners 
principally on what each has said regarding the other. However much the 
law (s. 30, Evidence Act) may allow him to take into consideration a confession 
made by one of the prisoners as affecting himself and also another prisoner, 
the course which Mr, Gasper states the Sessions Judge adopted in recording the 
statements of the prisoners, and which is not denied by the Sessions Judge in 
reply to our enquiry on this subject, would prevent us from giving full effect 
to that law. It would seem that when the Sessions Judge was about to 
examine the prisoners, he required each to withdraw from the Court until 
[ 69 ] his turn for examination came round. In consequence of this procedure, 
the principal prisoner, Chandra Nath Sirkar, was examined in the absence of 
the other prisoners, who never had an opportunity of denying or even knowing 
what he had said, and yet that statement, made behind their backs, is made 
the chief ground for convicting them. It is an elementary rule that no one 
should be condemned in his absence, and yet the Sessions Judge has acted in 
a manner directly opposed to it. We, therefore, are obliged to place entirely 
out of cbnsideration any statement made by any of the accused in the absence 
of another prisoner so far as it affects the latter. (His Lordship then proceeded 
to consider the evidence and dismissed the appeals.) 

Appeal dismissed* 

NOTES. 

[See (1882) 6 Bom. 124.] 
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APPELLATE CIVIL. 

The 17th February, 1881. 

Present : 

Mr. Justice Morris and Mr. Justice Tottenham. 


Baba Chowdhry and others Plaintiffs 

versus 

Abedooddeen Mahomed and others .f... Defendants.* 


Suit for arrears of rent — Beng^ Act Vl of 1862 ^ s. 10 — Irregular proceedings 
of Collector under — Shareholder — Proprietor, 

An applicant under s. 10 of Beng. Act VI of 1862 must bo the proprietor of the estate, 
and not merely a shareholder in the proprietary body. 

Mahotfted Bahadoor Mojoonidar v. Rajah Raj Kishen Singh (15 W. B., 522), Moolook 
Chand Mundul v. Modhoasoodun Bachuspiitty ( 16 W. R., 126), Shoorender Mohun Boy v. 
Bhuggobut Chtirn Gungopadhya (18 W. R., 332) followed. 

Under the above section, the Collector is not entitled to assess the rents at what he 
considers to be fair and reasonable rates from the rents prevailing in the neighbouring 
properties, but is only authorised to ascertain for the landlord what the existing condition of 
his estate is, what are the measurements, what the names of his tenants, and what the 
rents they are paying. 

Annnt Manjhee v. Joy Chunder Choivdhry (12 W. R., 371) followed. 

In a suit for rent by one co>sharer, the plaintiff claimed that the rent should be calculated 
at the rate fixed by the Collector, in a proceeding held [70] by him under s. 10 of Beng. Act 
VI of 1862. It appeared that the defendants had not had notice of the proceeding, and that 
the Collector had ascertained the rate from the rents paid in the neighbouring properties. 

Held, that the proceedings of the Collector were irregular, as he had acted without juris- 
diction, and that they were not binding on the defendants for the purpose of showing the rate 
at which rent was payable by them. 

In all these cases, which were analogous and tried together by the consent of 
all parties, the plaintiff sued the defendants for arrears of rent for the years 
1281, 1282, 1283, and part of 1284, corresponding with the years 1874 to 1878, 
at a rate fixed by the Collector in a proceeding held by him under s. 10 of Beng. 
Act VI of 1862. The defendants contended that the rates claimed were in 
excess of those actually due, and that they were exorbitant ; and further, that 
they were not bound by the proceedings of the Collector, as neither they, nor 
their predecessors, had been parties thereto, and that such proceedings were 
irregular and illegal. 

It appeared that the plaintiff had become the purchaser of a two 
annas eight gandas share in the mouza in which the defendants held 
their jamas, and he alleged that, having failed to realize any rents through 
the ryots having combined against him at the instigation of his 
other co-sharers, and refused all information, he was forced to apply to 
the Collector under s. 10 of Beng. Act VI of 1862. The Collector 

* Appeal fjrom Appellate Decrees, Nos. 1169 to 1211 of 1879, against the decree of Baboo 
Bhugwan Chunder Chuckerbutty, Subordinate 7adge of Bungpore, dated the 19th March 
1879, reversing the decree of Baboo Bhubun Mohun Ghose, Munsif of Bhatmari, dated the 
26th August 1876„ 




"glgf LP S ^^rffliw. md unto bh irntmetion. I*»*^*^ ‘' 
SSSi the Sp.yJile in «» iupnW oona ftom those peiii in to 
adjoining village, and having duly prepared the nwessary papers, Bubmtted 
them to the C/olleotor, along with the jamabandi terij, on the 27th June 1870. 
The Collector, subsequently on the 29th June 1870, confirmed the report and 
directed a decree to issue in accordance therewith . 


It appeared also during the hearing of these cases that the same jamabandi 
terij had been filed in certain other suits in which the present defendants were 
not parties, which had been [TlJ instituted by the plaintiff against other ryots, 
and in which he had obtained decrees ; but it seemed that there was ample 
evidence on the record in those suits, apart from the jamabandi terij, to prove 
that the rents which he then claimed were calculated at the rates actually 
payable to him, whereas in the pr^ent cases no such evidence had been given, 
but, on the contrary, it was shown from the jama-waseel-bakee papers of the 
other thirteen annas nine and a quarter gandas proprietor in the estate, that 
the defendants were in possession of these respective tenures at and after the 
several rents admitted by them to be justly due, which were calculated at a 
rate far less than that now claimed by the plaintiff. From the evidence of the 
plaintiff’s own witnesses it was further shown, that he had been in receipt of 
rent from the defendants since 1272, corresponding with the years 1864-65, 
which was previous to the application being made to the Collector to have the 
measurement taken and the rent ascertained ; and that, after he had become a 
shareholder by purchase in the mehal, he had instituted a suit for mesne profits 
which had accrued due to him from the persons who had withheld possession 
since the date on which he had acquired the right by purchase ; and conse- 
quently it was urged by the defendants that there had been no necessity for 
the proceedings held by the Collector. 

The defendants admitted rent to be due by them, but at a considerably 
lower rate than that claimed ; and pleaded tender of that amount, but failed to 
prove any such tender. 

The Munsif accordingly, after having heard the evidence on both sides, 
gave the plaintiff a decree with costs for the full amount claimed by him, 
calculating the same at the rate fixed by the Collector in the above proceeding 
and set out in the jamabandi terij ; but on appeal this decree was varied by the 
Subordinate Judge, who held that the Collector’s proceedings wore not binding 
on the defendants, and gave the plaintiff a decree for the rant claimed, 
calculating the same at and after the rates admitted by the defendants. 

From this decree the plaintiff appealed to the High Court. 

Mr. Branson, Mr. C. Gregory, and Baboo Qrija Sunker Mozoomdar for the 
Appellants. 

[72] Baboo Sreenath Doss and Baboo Golap Chwnder Strcar for the Bes- 
pondents. * 

The JudgmenW the Court (IdOBBis and Tottenham, JJ.) was delivered 
by 

HovriSt J. — ^In all the suits for arrears of rent out of which these appeals 
arise, the Subordinate Judge has declined to recognize the rates of rent fixed 
by the Collector in the proceedings held by him at the instance of the plaintiff 
under s. 10 of Beng. Act VI of 1862, and has dismissed the plaintiff’s suits, 
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$Ave in tespaot of cfertain sums admitted by the defendants themselves* The 
judgment of the Subordinate Judge is appealed against, on the ground that he 
oannot go behind the decision of the Coileotor uijder Beng. Act VI of 1862, 
that the defendants made no appeal at the time against the decision under 
s. 10, and that, therefore, the proceedings under that section are final. 

It seems to us, however, clear on the face of those proceedings, that the 
Collector acted without jurisdiction ; and that, therefore, the Subordinate Judge 
is right in declining to accept the rates that have been fixed by him. 

First, the Collector proceeded on the application of a fractional holder of 
the estate only, and not on the application, as the law requires, of ** the 
proprietor of it. In his plaints in the several suits before us, the plaintiff 
himself admits that it was he alone who instituted proceedings in the 
Collectorate, and that, out of the entire sixteen annas, he held a two annas 
eight gandas share only. But in numerous decisions of this Court it has been 
held, that an applicant under s. 10 of Beng., Act VI of 1862 must be the 
proprietor of the estate, not a shareholder only in the proprietory body, and 
that Such shareholder cannot demand separate measurements : see Mahomed 
Bahadoor Mojoomdar v. Bajah Baj Kishen Stngh (15 W. B., 522), Moolook Chand 
Mundul V. Modhoosoodnn Backusputty (16 W. B., 126), and Shoorefider Mohun 
Boy V. Bhtiggobut Chum Gungopadhya (18 W. B., 332). On the application, 
therefore, of the present plaintiff only, the Collector had no jurisdiction to 
proceed under that section* A second [78] fatal objection is, that the 
Collector did not proceed to ascertain, determine! and record the rates of 
rent payable in respect of the lands in question. On the contrary, he assessed 
them at the rates which the Amin ascertained to be prevailing in the neighbour- 
ing villages, and not in the village itself. That the Collector based his decision, 
as to the lands and jamabandi, entirely upon the report and enquiry of the 
Amin, is indisputable. It is so stated by him in his own proceedings. But ttie 
Amin, as is apparent from his report, was unable to ascertain from the ryots 
themselves what the actually existing rates of rent payable by them were. 
He refused to accept the rates which were entered in the papers of one of the 
co-sharers in the estate which he saw*, and he avowedly adopted the rates 
which he found to prevail in the neighbbouring villages. It is evident, therefore, 
that, instead of ascertaining and recording the existing rates, he assessed what 
he considered to be fair and equitable rates. But this he clearly had no power 
to do, and the Collector was acting equally ultra vires in accepting and adopting 
them. This is the view of the law taken in Anunt Manjhee v. Joy Chunder 
Chowdhry (12 W. B., 371) ; there the learned Judges say: — “In the present 
instance what the Bevenue Officer did was to assess upon the land such rent 
as he thought proper. This is quite beyond the power of any one acting under 
B. 10 of Beng. Act VI of 1862. The sole object of that section is to authorize 
the Bevenue Courts to ascertain for the landlord what the existing condition 
of his estate is, what are the measurements, what the names of the tenants, 
and what the rents that they are paying.'* 

In othbr particulars the Collector has acted irregularly and contrary to 
the provisions of s. 10. But the above-mentioned two instances suffice to 
show that he has far exceeded the power given him unde/ s. 10, and that his 
decision cannot be sustained. 


We, therefore, affirm the decision of the lower Court, and dismiss all these 
appeals with costs. 

Appeal dismissed. 
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[In (1888) 10 dal. 86 tihis cue was diatingni^ed on tlie gronnd that hem, all the 
'proprieton were not parties.] ^ 


[74] OEIGINAL CIVIL. 

The 18th April, 1881. 
Present : 

Mr. Justice Wilson. 


Attermoney Dossee Plaintiff 

versm 

Hurry Doss Dutt Defendant. 


Ex parte Suit on a Former Decree of the High Court — Procednire on Revivor. 

There is nothing in Act X of 1877 which prevents a suit from being instituted on a 
decree of the High Court. 

The plaintiff stated, that one Gostobehary Mullick had, on the 8th May 1875, 
in a mortgage suit against one Hurry Doss Dutt, obtained a decree for an 
account and for a sale of the mortgaged premises, and for payment of any 
deficiency that might remain after sale , that, in June 1876, Gostobehary 
Mullick died intestate, having received nothing under his decree save a sum 
of Es. 130 for interest. On the 31st March 1879, letters of administration to 
the estate of Gostobehary were granted to his mother Attermoney Dossee (the 
present plaintiff). The decree, however, remained unsatisfied, no steps having 
been taken to revive the suit. Attermoney Dossee, therefore, brought the 
present suit on the decree of the 8th May 1875 (it being too late to revive the 
suit in the usual way under the Civil Procedure Code), asking that her suit 
might be taken as supplemental to the former suit, and that she might be 
declared entitled to the benefit of the former decree ; that the amount due under 
the said decree and indenture of mortgage and costs might be paid to her as 
administratrix, or that, in default, the premises might be sold as directed by 
the decree ; and for further and other relief. At the hearing the facts were 
proved as alleged in the plaint. 

Mr. J2. Allen for the Plaintiff. 

No appearance having been entered for the Defendant, the case was heard 
^ j?arte. 

[78] The Judgment of the Court was delivered by 

Wilson, J. — This case raises a question which, so far as I know, has not 
been before decided. I do not think the question is one of any great difficulty; 
but as the suit is undefended, and I therefore had not the advantage of hearing 
the matter, argued from the defendant’s point of view, I thought it right to take 
time to consider. 

I think the suit is well brought. It may be regarded in either of two ways. 
It may be looked at as a suit upon the former decree. As a general rule a suit 
lies upon the decree of a Court of competent jurisdiction, unless the right to 
sue be taken away expressly or by impUoation. I see nothing to prevent a suit 
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being brought Upon a dWee of this Court. And the Limitation Act presuribaa 
the period of limitation for such a sitit in sohed. ii, div. i, art. 132. 

This suit may again be regarded as a suit suppldlnental to the former suitr 
and to revive the decree. And so regarded, I think, the suit is properly 
brought. Under the older procedure in the Supreme Court, a common law 
judgment was revived by scire facias, a proceeding which was of the nature of 
a new action to give effect to the old. An equity suit was revived by bill of 
revivor. 

Act VI of 1854, s, 31, introduced a simpler method of reviving a suit on 
the Equity Side of the Court, by order in the suit founded upon a suggestion 
without the necessity of a Bill. But 1 can see nothing in that enactment to 
take away the right to proceed by bill, if for any reason the simpler mode of 
proceeding was not available. 

The High Court inherited all the jurisdiction and powers of the Supreme 
Court. 

The provisions of Act VIII of 1859 were, by rule, made generally applicable 
to this Court ; and that Act contained provisions for reviving suits by a sum- 
mary process. The present Procedure Code, which, for the most part, applies 
by its own authority to this Court, contains provisions of a like nature. But 
in these Acts again T find nothing to take away the right to proceed by the 
older and more cumbrous methods, if for any [76] reason the parties to a suit 
are unable to take advantage of the newer and simpler procedure. 

In my opinion, therefore, the plaintiff is entitled to maintain this suit, and 
should have a decree in the terms of the first and second prayers of the plaint, 
the defendant having six months’ time to redeem. The defendant, however, ia 
not to blame for the necessity having arisen for recourse to a suit. That was 
in consequence of differences between the parties interested in Gostobehary 
MuUick's estate. The decree will, therefore, be without costs up to decree. 

Attorneys for the Plaintiff’ : Swinhoe dt Co, 

MOTES 

[In (1881) 6 Bom. 7 tho Court dissented from this case observing that it was decided ex 
parte and that sec. 244 of the C. P. C , 1877, was not brought to the notice of the Court. See 
also (1883) 8 Bom. 1. 

In (1905) 33 Gal. 560 tho general principle that a suit is maintainable on a judgment of 
a Court of competent jurisdiction was affirmed, and applied to a suit on an order of the 
Insolvent Court.] 
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APPELLATE CIVIL. 


^ The let March^ 1881. 

Present : 

Mr. Justice Morris and Mr. Justice Tottenham. 


Nitty anund Eoy Plaintiff 

versus 

Abdar Baheem and another Defendants. 


PubUc documents — Evide^ice Act {I of 1872), s. 74. 

In a suit to obtain possession, under a titlo acquired by purchase at an auction, of 
certain lands, together with mesne profits, »pon setting aside an alleged taluqua etmami 
right claimed by the defendants, the defendants, in support of their claim, produced certain 
documents purporting to be abstracted from, or copies of, Government measurement chittas, 
dated Mughi 1126-27 (1704). These documents wore produced from the Oollectorate, but 
there was nothing to show that they were the record of measurements made by any Govern - 
menll officer. 

Held, that they were not “public documents “ within the meaning of s. 74t of the 
Evidence Act. 

Baboo Chunder Madhiib Ghose and Baboo Okhtl Chunder Sen for the 
Appellant. 

[77] Baboo Bama Chum Bannerjee for the Eespondents. 

The facts of this case sufficiently appear from the Judgment of the Court 
(Morris and Tottenham, JJ,), which was delivered by 

Morris, J. — The only point at issue in this case is, whether the etmami 
tenure of the defendants existed at the time of the Permanent Settlement. The 
lower Appellate Court, reversing the decision of the first Court, has decided in 
favour of the defendants. It relies entirely upon certain papers of the year 
1126-27 Mughi, corresponding with the English year 1764, which purport to be 
abstracts from, or copies of, chittas made apparently in that year. The Judge 
says : 1 am inclined to admit them,” and he does so, because, to use his own 

words, they are public documents compiled by, used by, and guarded by 
public officers, and their certified copies are admissible as evidence of the 
contents of the original.” Now, in the first place, these documents are not 
copies of the.originals, but they are copies of copies. No reason is assigned why 
the originals or their copies are not produced. Then, again, there is nothing to 

* Appeal from Appellate Decree, No. 690 of 1879, against the decree of Baboo Koilash 
Chunder Mookerjee, Second Subordinate Judge of Chittagong, dated the 12th December 1878, 
modifying tibe decree of Baboo Chunder Coomar Boy, Munsif of Fatikchari, dated the 31st 
January 1877. 

Public documents. [Sec. 74 : — The foUowing documents are public documents:— 

I Documents forming the Acts, or records of the Acts — 

^ of the sovereign authority, 

(ii) of official bodies and tribunals and, 

(iii) of publio officers, legislative, judicial, and executive, whether ,of British India or 
any other part of Her Majesty’s dominions, or of a foreign country. 

n Publio records kept in British India of private documents.] 
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shoWi beyond the fact that they came from the Collectorate, that they are the 
record of measurements made by any Government officer. So far as we o^ 
judge, they are only abstracts of measurement chittas of the year 1126-27. 
Whether they correctly represent the khutian, or abstract of those chittas, it is 
impossible to say, for there is no evidence whatever on this point ; nor is it appa- 
rent in what year they were made, or in what respect they were of public use. 
Therefore, we find ourselves unable to bold that these documents are “ public 
documents*' within the meaning of s. 74 of the Evidence Act. Independently of 
these documents, there is no evidence which throws back the tenure of the defen- 
dants to a later date than 1200 Mughi, which corresponds with the year 1839. 
In that year this tenure was measured with other tenures of the turuff of 
the plaintiff under the name of Elmam Allal Roshan. No doubt, in the 
measurement record of certain plots of this tenure, other tenures, such 
as Inas, Bofi, Bazak, Aziz, and Bazak Aziz Kutab, are referred to as 
apparently connected with [78] it. But whether Inas, Bofi, Aziz, and 
Kutab were relations of the ancestors ol Allal and Boshan, grandfathers of the 
present defendants, is unknown. Even assuming that the etmams bearing 
those names have some connection with the original etmams of Allal and Boshan, 
there is no evidence to show how long they existed, — that is to say, whether 
they were created before or after the Permanent Settlement. It seems to us, 
therefore, that there is no evidence to support the finding of the Judge in favour 
of the defendants that the etmam in suit was in existence at the time of the 
Permanent Settlement. We, therefore, set aside his judgment and restore that 
of the first Court, with costs of this Court and of the Court below. 

Appeal dismissed. 


NOTES. 

[Compare (1883) 9 Cal. 741 ; (1886) 14 Cal. 120.] 


c 
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P Cal. 78] 

The 11th March, 1881, 

Present : 

Mr. Justice Morris and Mr. Justice Tottenham. 

Bajkishore Shaha Plaintiff 

versus 

Bhadoo Noshoo and others Defendants."' 


Momy -decree on Mortgage Bond — Subsequent smt by Mortgagee to enforce his 
^ hen on the property mortgaged. 

The plaintiR, a mortgagee of certain specific property, given as security for an advance, 
obtained a money-decree against the representatives of his debtor A third person, having a 
claim against the same debtor, seized and attached the specific property mortgaged to the 
plaintiff, and sold it to .d, who had notice of the plaintiff’s lion. The plaintiff then 
brought a suit against A and the representatives of his debtor, to have his hen declared and 
debt satisfied. 

^Ileld, that, notwithstanding the plaintiff’s previous money-decree, he was still entitled 
to enforce his lien against the property pledged. 

In December 1875, one Asman Singh executed a bond in favour of tlic plaintiff 
in consideration of a loan of Es. 899, pledging, as collateral security, an 
elephant. Asman Singh subsequently died, and on the 8th May 1877, the 
plaintiff obtained a money-decree on the bond against the representatives of 
Asman Singh. 

[ 79 ] On the 16tli May 1877, one Kenararn (who was also a creditor of 
Asman Smgh) obtained a decree against Ins representatives, and in execution of 
this decree put up the elephant for sale The elepliant was purchased by 
the defendant Bhadoo, who had express notice of the plaintiff’s hen. 

Bhadoo, after the purchase, refused to recognize the plaintiff’s lion, where- 
upon the plaintiff brought this present suit to have his lien declared, and the 
elephant sold in satisfaction thereof. 

The defendant contended tliat the question was res fudicata under tiie 
plaintiff’s decree of the 8th May 1877; that the plaintiff’s lien had merged in 
the judgment under that decree, and that the hen had passed to himself when he 
purchased at the auction-sale. 

The District Judge held, that the plaintiff’s lien had not been extinguished 
by the judgment, and that it did not pass to the purchaser of the elephant ; 
but that, as against the defendant, the plaintiff’s lien was lost, that the suit 
was not barred as res judicata, but that the plaintiff* was only entitled to a 
declaratory decree. 

The plaintiff appealed to the High Court, on the grounds that he ought to 
have^obtained a decree for the sale of the elephant, and that the Judge was in 
error in deciding that the plaintiff’s lien was extinguished as against the 
defendant. 


* Appeal from Original Decree, No. 278 of 1879, against the decree of J. W. Campbell, 
Esq,, Judge of Bungpore, dated the 16th June 1879. 
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Baboo Nulit Chunder Sen for the Appellant. 

Baboo Sreemth Doss, Baboo Oanendro Nath Dass, Baboo Aniarendra Nath 
Chatterjee and Moonshee Serajul Islam for the Eespondents. 

The Judgment of the Court (Mokris and Tottenham, JJ.) was 
delivered by 

Morris, J, — ^The plaintiff, appellant, lent money, in December 1875, to one 
Asman Singh, who, as security for the repayment of the loan, mortgaged an 
elephant to the plaintiff, retaining possession of the animal. 

Asman Singh having died without paying off the debt, the plaintiff sued 
his representatives in 1877, and obtained a money-decree on the 8th May 1877. 
Subsequently, one Kenaram £80] Oswal, who held another decree against 
Asman Singh, caused the mortgaged elephant to be sold in execution of that 
decree. The present plaintiff objected to the sale, on the ground of his own 
lien upon the elephant, and the sale was effected with notice to the purchaser 
of the plaintiff's claim. The present suit was brought against the auction- 
purchaser and against the debtors to obtain an order for the sale of the elephant 
in eatisfaction of the debt, 

The purchaser, the defendant No. 1, represented that the elephant bad 
passed into the hands of the third parties, who intended to buy it from him. 

Thereupon these parties were made defendants. It does not appear, 
however, even in the statement of the defendant No. 1, that they have acquired 
any interest in the elephant. As, therefore, they are not properly parties to 
the suit or the appeal, the appeal against them must be dismissed with costs. 
The point in dispute is, whether or not the plaintiff, having once obtained a 
decree for the money due to him, can bring another suit of the present kind 
to recover the money from the property that was pledged to him. 

The lower Court has held that such suit is not barred, but that the plaintiff 
is entitled to a declaratory decree only, affirming that his lien on the pledged 
elephant still exists. It has refused him the full relief sought, because he has 
not demonstrated his inability to execute the decree of the 8th May 1879, by 
proceeding against other property of the debtors before seeking to follow the 
pledged property in the hands of another party. 

Wo may note that no objection has been taken by the respondent, the 
defendant No. 1, to the judge’s findings, so far as they are in favour of the plain- 
tiff; we think that those findings ought to have been followed up by a decree for 
the relief sought, it being of course left to the option of the defendant No. 1 to 
pay off the claim and retain the elephant. Had he bought it at the execution- 
sale without notice of the plaintiff's lien, we might have been disposed to hold 
that the plaintiff was bound to exhaust all other property of his debtors if it 
could be shown they had any, before attaching what had been sold to 
C 81 J another, although that was the very property pledged to him. But we 
are not aware of any principle of law or equity which should compel a creditor 
to abstain from executing his decree against the property pledged, and to harass 
himself with endeavours to find other property to attach, merely because a 
third party has chosen to buy the pledged property with full knowledge of the 
Jien existing upon it. It is admitted by the lower Court that the plaintiff must 
have ultimately bad recourse to such a suit as the present one, on failure 
to recover the amount of his decree by other means. We think that he was 
entitled to bring his suit in the first instance as he has done, and was not bound 
to avail himself of this remedy only as a last resource. In the Full Bench case 
of Saran Chundef ,Qh,ose v. Di7iobundhoo Bose (23 W. B., 187), the Judges 
expressly lay down that, notwithstanding a previous money-decree against the 
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mortgagor, there is a right of suit against a third party to enforce the lien 
against the property pledged. Mr. Justice Mabkby observed, that the right to 
sell the very thing pledged is inherent to the pledgee, and, as a general rule, no 
claimants upon the property posterior to the first pledgee can interfere with this 
right, though of course they may have a right to redeem before sale. 

Entirely concurring in this opinion, we think that the appellant has 
established his right to the relief sought for in his plaint against the defendant 
No. 1. 


We accordingly amend the decree of the lower Court by adding to the 
declaration therein contained an order that, subject to the right of the defen- 
dant No. 1 to redeem the elephant, the amount of the plaintiff’s claim, or as 
mi^ch of it as possible,, be realised by the sale of the said elephant, any surplus 
sale- proceeds being returned to the defendant , and we effect that tlie defendant 
No. 1 do pay the plaintiff’s cost in botli Courts. 

Appeal allowed. 


NOTES. 


[In (1906) 33 Cal. 849 it was held that a different rule would be applied if the object of 
the previous suit had been to reilisc the money by sale of the estate , see also (1884) 10 Cal. 
667 ; 24 Cal. 473; 9 All. 23. 

The C. P. C. 1908, Or. 34, r. 14, corresponds to T. P. A. sec. 99 (repealed by it)3 


[82} The 2Sth March, 1881, 

Present : 

Mr. Justice Morris and Mr. Justice Tottenham. 


Fakuruddeen Mahomed Assan Judgment-debtor 

versus 

The Official Trustee of Bengal Decree- holder.*'' 


Execution of Decree — Merger — Foreign Judgment — Act X of 1877 ^ ss. 12 and 

The judgment of a foreign Court, obtained on a decree of a Court in British India, is no 
bar to the execution of the original decree. 

'This was an appeal from an order passed by the Judge of Pubna, allowing 
■ execution to issue under a decree obtained by the late N. P. Pogose, against 
Azeemuddeen Chowdhry, in the Court of the District Judge of Furridpore. In 
1B8G, the decree-holder brought a suit on this decree in the French Court at 
• Chandernagore, where the defendant was then residing, and obtained a judg- 
ment, allowing the claim, on the 2l6t of April 1880. « 

In September 1880, the decree-holder applied to the Court in Furridpore, 
which passed the decree, praying that it should be sent to the District Court 

* Appeal from order, No. 57 of 1881, against the order of C. D. C. Winter, Esq., Officiat- 
ing Judge of Pubna, dated the 29th January 1881. 
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ot Pubna for execution. This was done, and the deoree*holder then made an* 
application in the latter Court to have the decree executed. The judgment- 
debtor opposed the application, which was granted by the District Judge. 

The judgment-debtor appealed. 

Baboo Kissory Lall Sircar for the appellant. — ^The decree of the French 
Court has extinguished the previous decree of the Purridpore Court. All the 
decree-holder can do now is to bring a fresh suit on the French decree. How 
can the Pubna^ Court know whether the French decree is satisfied ? The 
lower Court relies on Saroda Prosaud Mullick v. Luchmeeput Sing Doogur 
(14 Moore’s I. A., 529 ; s. c., 10 B. L. E., 214) ; but that case does not apply 
no^ for s. 243 of Act VIII of 1850, on which the Privy Council relied, has 
[fiSj no corresponding section in the present Civil Procedure Code. See also 
Story’s Conflict of Laws, pp. 498-9, and s. 14'*' of the new Civil Procedure Code. 

Mr, Jackson for the respondent. — It is impossible that a decree of a Court 
in British India, which is here of a higher nature than the French decree, could 
merge in the latter. Smith v. JSftcholls (5 Bing. N. C., 208) and The Bank 
of Australasia v. Harding (19 L. C. P., 345) are clear to show, that a foreign 
judgment does not merely not merge a decree, but does not merge even the 
original cause of action. See also Godard v. Gray (L. R., 6 Q. B., 139). If 
by s. 12 1 of the Code of Civil Procedure the pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a suit founded on the 
same cause of action, why should the foreign decree be a bar to the execution 
of the decree of the British Court ? 

Cur, ad, vult. 

The Judgment of the Court (MoRKis and Tottenham, JJ., was delivered 
by 


Morris, J, — We agree in the view of the law that has been laid down by 
the District Judge of Pubna, and consider that the Pubna Court can, upon the 
certificate that has been sent to it, execute the decree of the Furridpore Court. 
The circumstance that the judgment-creditor, in order to secure property of 
the judgment-debtor, which was in a foreign territory, viz,, Chandernagore, 
has obtained a decree in the Chandernagore Court on the basis of the decree 


When foreign judgment 
no bar to suit in British 
India. 

(a) if it has not been 


•(Sec. 14 No foreign judgment shall operate as a bar to a 
suit in British India. 

given on the merits of the case * 


(6) if it appears on the face of the proceedings to be founded on an incorrect view of 
international law or of any law in force in British India , 


(c) if it is, in the opinion of the Court before which it is produced, contrary to natural 
justice : 


(d) if it has been obtained by fraud ; 

(e) if it contains a claim founded on a breach of any law in force in British India. J 

t(Sec. 12 : — Except where a suit has been stayed under section 20, the Court shall not try 
any suit m which the matter in issue is also directly and 
Pending suits. sutetantially in issue in a previously instituted suit for the 

same relief between the same parties, or between parties under 
whom they or any of them claim, pending in the same or any other Court, whether superior 
or inferior, in British India having jurisdicstion to grant such relief, or in any Court, 
b^ond the limite of British India established by the Governor-General in Council and haying 
like jurisdiction, or beforo Her Majesty in Council. 

Exjj^iuUum , — ^The pendency of a suit in a foreign Court does not preclude the Courts in 
British India from trying a «uit founded on the same cause of action.] 
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of the Furridpore Court, does not, in our opinion, constitute a bar to the execu- 
tion of the latter decree. The foreign Court does not stand in a hig^ar position 
than the British Court, so that a decree of the latter should be Tnnr ga/I in that 
of the former. According to the expiration given in s. 12 of the Procedure 
Code, the pendency of a suit in a foreign Court does not preclude the Courts 
in British India from trying a suit founded on the same cause of action.” It 
seems to follow, therefore, as a necessary consequence, that the existence of a 
decree in a foreign Court is no bar to the [ 84 ] execution of a decree of a Court 
in British India, even though the cause of action in both suits be the same. 

Nor does it follow, as has been contended, that such concurrent decrees 
work injustice in the matter of their execution to the judgment-debtor, for any 
payment made in satisfaction of the decree of the Chandernagore Court, can, 
under the procedure., prescribed in s. 258" of the Civil Procedure Code,* be at 
once certified to the Pubna Court, and the amount placed to the credit of the 
judgment-debtor. In the event of execution of the two decrees being taken out 
simultaneously, it would bo open to the judgment-debtor to bring this circum- 
stance to the notice of the Court, and the Court would, doubtless, exercise its 
discretion in the manner indicated by the Privy Council in the case of Saroda 
Prosavd Mulhck v. LucJiTneeput Sing Doogur (14 Moore’s I. A., 529 ; s. c., 
10 B. L. E., 214). But no hardship of this kind exists here. It is not suggested 
that execution has issued and property of the judgment-debtor is about to be sold 
by the Chandernagore Court. Even if this was the case, the judgment-debtor 
could, as already mentioned, secure himself from loss by certifying to the 
Pubna Court the payment of the sale-proceeds to the judgment-creditor. We, 
therefore, dismiss the appeal with costs. 

Appeal dismissed, 

NOTES 

[The able commentary of Hukm Chand in his Civil Procedure Vol. 1 (1900) p 211 et seif 
throws much light on this subject, and may be consulted ] 


*£Sec. 258 : — If the money is paid out of Court or the decree is otherwise adjusted to the 
satisfaction of the decree-holder, hd shall certify the payment or 
Payment of money out adjustment to the Court whose duty it is to execute the decree ,* 
of Court to decree-holder, and no satisfaction of a decree in part or in whole by such 
payment or adjustment shall be recognized by such Court 
unless the payment or adjustment be oertid^ as aforesaid. Where the decree-holder fails to 
certify as aforesaid, the judgment-debtor may apply to such Court for an order directing 
the decree-holder to certify as aforesaid, and the Court, after hearing the decree-holder, may 
make such order, and if the decree-holder disobeys the same, may refuse further to execute 
the decree.] 

• 

3 OAL.— 86 
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[7Cid.8i] 

The 2nd April, 1881. 

Present : 

Mb. Justice Mobeis and Mb. Justice Tottenham. 


In the Matter of the Petition of Juggodishari Dabi.* 


Executors — Admmiitration-hond — Indian Succession Act (Xof 1865), s. H56 — Probale. 

Executors, as well as administrators, are liable, under s 256 of the Succession Act, to 
give a bond to the Judge of the District Court for the due collection, getting in, and 
administering the estate of the deceased. 

In this case, one Juggodishari Dabi, the universal legatee and ex^utor 
under the will of one Doyamoyi Dabi, applied to the [88] Court of the District 
Judge of Bajshahye for probate of the will. On the 20th of January 1881, the 
Judge made an order directing probate to issue, on security, to the amount of 
Rs. 20,000, being given by the applicant. The latter then applied to the High 
Court for a rule calling upon the Judge to show cause why the above order 
should not be set aside, and why probate should not be granted to the applicant 
without requiring a bond under s. 256 of the Succession Act. 

Baboo Grija Sunker Mozoomdar in support of the application. — The Judge 
was wrong in demanding a bond from the executor to the will. A bond is only 
taken from administrators under s. 256 — Run Bahadur Singh v. Maharanee 
Bajrup Koer (4 C.L.R., 498) and In the matter of Monbhur Mookerjee (6 C. L. 
R,, 228). The reason why security is not required from an executor is, that the 
testator has put faith in. him without requiring security. [Morris, J. — Section 
3 of the Succession Act says, ** Probate'* means the copy of a will certified 
under the seal of a Court of competent jurisdiction wtth a grant of administration 
to the estate of the testator. The form of grant of probate in s. 254 declares 
“ that administration of the property and credits of the deceased was granted 
to ** the executor. It is clear that, under these two sections, an executor who 
obtains probate, obtains some grant of administration ; and s. 256 says, that 
every person to whom any grant of administration has been made shall give 
a bond. 

Cur, ad. vult. 

The Judgment of the Court (Morris and Tottenham, JJ.) was 
delivered by * 

MorPie, J. — Regard being had to the definition of probate in s. 3, Act X 
of 1865, and to the words of s. 256,+ which section appears to us to refer as 
much to s. 254, as to s. 255, we cannot say that the District Judge was wrong 
in law to require an administration- bond from the person to whom the Court 
had ordered probate to be granted. In fact the Act scarcely seems to leave 
any option in the matter. A case has been brought to our [86] notice — Run 
Bahadur Stngh v. Maharanee Rajrup Koer (4 C.L.R., 498) — in which the 
learned Judges, who were asked to direct that an order for probate should be 

* Rule No. 235 of 1831, agaijist the order of J. Tweedie, Esq., Officiatzog Judge of 
Rajshahye, dated the 20th Janua^ 1881. 

tISeo. 256:— Every person to whom any grant of administration shall be committed shall 
give a bond to the Judge of the District Court to enure for the 
Administration-bond. benefit of the Judge for the time being, with one or more surety 
^ or sureties, engining for the due collection, getting in, and 
administering tp the estate of the deceased, which bond shall be in such form as the Judge 
shell from time to time by general or special order direct.] 
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conditional on the petitioner’s furnishing security, stated, that the uniform 
practice of this Court was not to take security from an executor named in the 
will. In that case, however, there was no judicial declaration that the taking 
of a bond would not be in accordance with the law. And we find no reported 
case in which this Court has interpreted the law in the sense contended for by 
the pleader for the petitioner, viz,, that s. 256 authorizes the taking of a bond 
only in the case of the grant of letters of administration under s. 255, and not 
in the case of grant of probate under s. 254. We have found a case, not report- 
ed, Mis. App. No. 321 of 1875, in which a Division Bench, following a sup- 
posed ruling of the Madras Court, in H. 0. Rul., 3 Mad., App., 10, held, that 
there was nothing in the law to authorize the District Judge in calling on the 
applicant for probate to give security. But, on referring to the report cited, we 
find that there was aj^aarently nothing more than an extra judicial expression of 
opinion, for w'hich no reasons were assigned, elicited by a letter from a District 
Judge. This is not sufficient authority for disregarding what appears to be the 
clear provision of the Act. 

We think, therefore, that in law the lower Court was entitled to call for 
the bond mentioned in s. 256. But at the same time we are clearly of opinion 
that the Judge ought to exercise a reasonable discretion in prescribing the sum 
for which the bond should be given ; and that this question should be 
regulated by the circumstances. Where, as is stated in the present case, the 
person to whom probate is granted is himself the universal legatee and sole 
executor under the will, it seems to us that the District Judge should be 
satisfied with a bond for an amount almost nominal. With this expression of 
opinion, which may probably induce the lower Court to reconsider its order, 
we discharge the rule. 

Ettle discharged. 
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[87] APPELLATE CRIMINAL. 

The 26th A^l, 1881. 

Present : 

Mb. Justice Morris and Mb. Justice Tottenham. 


In the matter of the Petition of Sokhina Bibi. 
The Empress 
versus 

Grish Chunder Nundi.’’’ 


False Cluirye — Penal Code (Act XLV of 1860), a. 211 — Opportuntiy of substantiatinfl 

Charge. 

-Upon a trial for bringing a falae charge with intent to injure, it appeared that the original 
complaint was lodged in the Court of the Extra Assistant Commissionei, and a local enriuiry 
by a competent police officer was directed. The officer reported that the charge was false, and 
recommended that the prisoner should be prosecuted The Plxtra Assistant Commissioner 
ordered the papers to be sent to the Deputy Commissioner, who ordered the prosecution, and 
the prisoner was convicted. 


Held, that the conviction was bad. The Extra Assistant Commissioner should, on 
receipt of the report of the police, have communicated its contents to the prisoner and afforded 
her an opportunity of substantiating her complaint, and should then have decided the case 


Baboo Joy Oobiiid Shome for the Petitioner. 


The facts of the case suflSciently appear from the Judgment of the Court 
(Mokris and Tottenham, JJ.), which was delivered by 

HorriSy J. — It appears to us that there is no legal foundation for the 
trial of Sokhina Bibi under s. 211 1 of the Indian Penal Code. Sokhina Bibi 
lodged a complaint under ss. 364; and376§, coupled with s. 511, in the Court of 
the Bxtra Asssistant Commissioner. After her examination, the Court, under 
s. 146 of the Code of Crimina l Procedure, directed a local enquiry to be made 

* Criminal Motion, No. 91 of 1881, against the order of T. J. Murray, Esq , Assistant 
Commissioner of Sylhet, dated the l‘ith Eebruary 1881. * 

t£Sec. 211 . — Whoever, with inwcrt to cause injury to any person, institutes or causes to 
be instituted any criminal proceeding against that person, or 
False charge of offence falsely charges any person with having commited an offence, 

made with intent to knowing that there is no just or lawful ground for such pro- 

injure ceeding or charge against that person, shall be punished with 

imprisonment of either description for a term which may 
extend to two years, or with fine, or with both ; and if such criminal proceeding be instituted 
on a false charge of an offence punishable with death, transportation for life, or imprisonment 
for seven years or upwards, shall be punishable with imprisonment of either description 
for a term which may extend to seven years, and shall also be liable to fine. J 


Assault or use of crimi- '•—Whoever assaults or uses criminal force to any 

nal force to a woman with ^intending to outrage, or knowing it to be likely that 

intent to outrage her mod- thereby outrage her modesty, shall be punished with 

esty. imprisonment of either description, for a term which may ox- 

^ ‘ tend to two years, or with fine, or with both.] 


§CSec. 376:--Who0ver 
Punishment for rape. ' . 


commits rape shall be punished with transportation for life, or with 
imprisonment of either description tor a term which may ex- 
tend to ten years, and shall also be liable to fine.] ^ 
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by a competent police officer. This officer, a Sub-Inspector, submitted a report, ' 
in >yhich he expressed the opinion that the charge preferred was false, 
and the complainant should he prosecuted for making a false complaint. 
[ 88 ] Thereupon the Extra Assistant Commissioner passed the following 
order : — “ Let the papers be recorded as false, and let the papers be sent to the 
Deputy Commissioner for proper orders as regards instituting a case against the 
complainant under ss. 211 and 182.*'* Upon this the Deputy Commissioner, on 
the 3rd December, passed an order to the effect that in his view no notice ought 
to have been taken of the complaint owing to the character of the com)da in- 
ant ; but as an enquiry had taken place he would allow the petitioner to be 
prosecuted, if the District Superintendent of Police wished it. The District 
Superintendent of Police expressed a wish that a prosecution should follow. 
Upon this the Depu^’ Commissioner, on the 20th December, ordered the 
prosecution. 

It seems clear to us that there has been no proper adjudication by the 
Extra Assistant Commissioner of the complaint preferred by Sokhina Bibi. 
On the receipt of the report of the Sub-Inspector, he should have communicated 
its contents to the complainant and afforded her an opportunity, if she so 
desired it, of producing the witnesses named in her complaint, or of giving such 
other proof in support of her complaint as she might think proper. Having 
thus- put the complainant to the proof and given her the opportunity of 
substantiating her complaint, the Extra Assistant Commissioner should have 
proceeded to decide the case. This course he has not adopted at all, and as 
Sokhina Bibi was prepared to give evidence in support of her complaint, the 
Deputy Commissioner had, we think, no power to direct a prosecution under 
s. 211 to be instituted. This is in accordance with the rulings of this Court in 
Syed Nissar Hossein v. Bamgolam Singh (25 W.E., Cr. EuL, 10) and in 
Government v. Kanmdad (I.L.E., 6 Cal., 496). It also strikes us as improper 
that this prosecution should have been directed by the Deputy Commissioner 
contrary to his own expressed opinion as to its propriety, and solely in deference 
to the wishes of the District Superintendent of Police, whose subordinate had 
been complained against. 

We have to observe, with reference to the Assistant Commissioner's 
explanation as to the examination of the complainant's witnesses, that their 
examination by the Sub-Inspector of [89] Police when enquiring into the original 
complaint, and their subsequent examination in the present rase as witnesses 
for the defence before himself could not give the prisoner the opportunity of 
proving that the original complaint was true, to which she was entitled before 
she could legally be prosecuted for making a false charge. 

We, therefore, quash the proceedings, which have resulted in the convic- 
tion of Sokhina Bibi under s. 211, and setting aside the sentence of eighteen 
months' rigorous imprisonment, direct her release. 

NOTES. 


(lu (1887) 14 Cal. 707 P. B. this subject was fully discussed ; see also (1884) 7 Mad. 292. J 


•[Sec. 182 : — Whoever gives to any public servant any information which he knows or 
believes to be false, intending thereby to cause, or knowing it 
to be likely that he will thereby cause such public servant to 
use the lawful power of such public servant to the injury or 
annoyance of an> person, or to do or omit any thing which suck 
public servant ought not to do or omit if the true state of facts 
respecting which such information is given were known by him, 
shall be punished with imprisonment of eitW description for a 
term which may extend to six months, or with fine which may extend to one thousand 
rupees, or with both.] 


False information, with 
intent to cause a public 
servant to use his lawful 
power to the injury of 
another person. 
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vfCBim 

APPELLATE OIVTL. 

The 29th US arch, 1881, 

Present ; 

Sir Richard Garth, Kt., Chief Justice,; and Mr. Justice McDonell. 


Shoshi Bhooshun Pal and others Plaintiffs 

verms 

Guru Churn Mookhopadhya and others Defendants. " 


Limitation — Principal and Agent — Account, suit for — Zemindai — Beng Act 
VlllofiaeO, 8. 30, 

A suit by a zemmdar against his land-agent, for payment of sums not accounted for by 
the latter, must, under s. 30 of Beng. Act VIII of 1869, be brought within three years from 
the termination of the defendant's agency 

The zemindar should never bring a suit of this kind for an account merely, or for the 
delivery of accounts or account papers merely ; but the suit should be framed for an account 
and for payment of what, on the taking of the account, may be found due from the defendant 
to the plaintiff. 

In this case, the first defendant, Guru Chum Mookerjee, had been the 
agent in charge of the plaintiffs* zemindari, and the second, third, and fourth 
defendants were his sureties. Guru Churn ceased to be the plaintiffs’ agent on 
the 16th July 1875, and in the year 1877 the plaintiffs sued the present defend- 
ants for the purpose of obtaining possession of the zemindari papers and accounts, 
which possession they obtained on the 2nd of [90] April 1878. On examination 
of these papers it was found that the defendant had failed to account for the 
sum of Rs. 375-16-0-14, which had come to his hands as the plaintiffs* agent ; 
and on the 10th of September 1878, the plaintiffs instituted the present suit 
for that sum. The Court of first instance held, that the suit as against Guru 
Chum was barred under s. 30 of Beng. Act VIII of 1869, and as against the 
sureties, by s. 134* of the Contract Act; and dismissed the plaintiffs* suit. This 
decision was upheld on appeal. The plaintiffs then appealed to the High 
Court. 

Baboo Bhoobun Mohm Doss for the Appellants. 

Mr. Piffard and Baboo Hurry Mohun Chucherbutty for the Respondents. 

The Judgment of the Court (Garth, G.J., and McDonell, J.) was 
delivered by 

Garth, G.J* — We regret very much that we have no power to assist the 
appellants. This is, undoubtedly, a very hard case upon them. 


* Appeal from Appellate Decree, No. 80 of 1880, against the decree of Baboo Nobin Ghun- 
der Gangooly, Second Subordinate judge of Dacca, dated the let October 1879, affirming the 
decree of Baboo JoduNath Dans, First Munsifof Moonshigunge, dated the38rd April 
1879. 

f (Sec, 184 The surety is discharged by any contract 
Discharge of surety by between the creditor and the principal debtor, by which tiie 
release or dkehasge of ]^cipal debtor is released, or by any act or omission of the 
principal debtor. creditor, the legal oonsequenoe of which is the discharge of the 

principal debtor.] 
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The defendant was sued for an account, but managed to delay delivering 
the account till it was too late for the plaintiffs to sue him for the amount 
due* 

The lower Courts have both decided in favour of the defendants upon the 
ground of limitation, and very properly so. But it was very hard, under the 
circumstances, to visit the plaintiffs (who have been thus unjustly treated by 
the defendant), with costs, and although we are compelled by law to confirm 
the decision of the lower Courts, we give the respondents no costs of this 
appeal. 

This is one of the inconveniences which we pointed out here a few days 
ago, of bringing a suit of this kind for an account only, and not suing at the 
same time to have the account adjusted and the balance found to be due paid 
to the plaintiff. In a suit of this kind properly framed (as it always is on the- 
Original Side of this Court), the whole question between the parties is disposed 
of in one suit, and the plaintiff secures his Cfli] just rights without the risk, 
which he always runs in a suit for an account only, of being barred by limita- 
tion when the the account is delivered. 

The plaintiffs have duly sued within one year from the time when the 
account was delivered, but they are barred unfortunately by the last clause of 
s. 30j)f Beng. Act VIII of 1869, which requires the suit to be brought within 
three years from the date of the termination of the defendant's agency. 

The appeal is, therefore, dismissed, but without costs. 

Appeal dismissed. 

Note. — In a plaint filed by a principal against his agent for an account, 
the ordinary form of prayer is as follows : — 

1. That an account may be taken of all sums of money received by, or 
come to the hands of, the defendant as such agent of the plaintiff as aforesaid, 
for, or an account of, or for the use of, the plaintiff, and of the application 
thereof, and of all dealings and transactions of the defendant as the plaintiff's 
agent ; and that the defendant may be decreed to pay to the plaintiff what, on 
taking such accounts, shall be found due from the defendant to the plaintiff ; 
and to deliver up to the plaintiff all documents in the defendant’s possesion or 
power belonging to the plaintiff. 

2. That the defendant may be ordered to pay the costs of this suit. 

3. That the plaintiff may have such further or other relief as the nature 
of the case may require. 
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ISth April, 1881, 

FbesEKT : 

Sib Bichabd Gabth, Kt., Chief Justice, and 
Mb. Justice McDonell. 


In the matter of the petition of Mahomed Hossein Petitioner. 

versus 

Kokil Singh and others Opposite Party.* 

Decree for Sale — Sale and Confirmation — Execution barred at time of sale — Position of 
AwitUm-j^rcJmser — Civil Procedure Code {Act X of 1877), s, 316 — Act XII of 1879 — Limitatimi 
Act XV of 1877), sched, H, art, 165. 

A person purcHased certain property at a sale in execution of a decree in November 
1878 ; his purchase was confirmed^ and he obtained a certificate of sale on the 23rd May 
1879, from which date he remained in possession. The f92] judgment-debtor applied to 
have the sale set aside for irregularity, but his application was dismissed both at the 
hearing and on appeal. He had applied, before the sale took place, to stay the sale, and 
the ground that the right to apply for execution was barred. This application was dismissed, 
but was allowed on appeal. It did not appear that the auction -purchaser was a party to 
the proceeding, or that he was cognisant of the application . 

Two years from the date of the sale, and one and-a-half year from its confirmation, the 
judgment-debtor, on a summary application, obtained an order setting aside the sale and 
putting the auction-purchaser out of possession. Held, that the order was erroneous, the 
Subordinate Judge having no power, after the sale had been confirmed, to set aside the 
sale by a summary order ; and that, under art. 166t, sched. ii of Act XV of 1877, the 
application for such an order was barred. 

The words ** subsisting decree,'*' in s. 316 of Act X of 1877, as amended by Act XII of 
1879, mean a decree unreversed and in full force, and not merely one upon which execution 
cannot be issued. 

One Gridari Mahton brought a suit against Bissessi Dutt Singh, in which 
he was unsuccessful, the defendant obtaining a decree dismissing the plaintiff’s 
suit with costs. 

On the 18th November 1878, the defendant applied for execution of his 
decree for costs, and obtained an order for the sale of certain properties belonging 
to the plaintiff , and on the same day the judgment-debtor applied to the Court 
to have the sale stayed, on the ground that the right to apply for execution 

*Rule, Nos. 1210 of 1880 and 1322 of 1880, against the order of Baboo Poresh Nath 
Banerjoe, First Subordinate Judge of Patna, dated the 13th September 1880. 

tCArt. 166 

Period of limitation. 


Under the Code of 
Civil Procedure, by a person 
dispossessed of immoveable 
property, and disputing the 
right of the decree-holder or 
purchaser at a sale in execu- 
tion of a decree to be .put 
into possession. 


Thirty days ... The date of the dispossession.] 


Description of application. 


Time from which period 
begins to run. 
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had been barred by limitation ; but his application was refused and the sale 
proceeded with. At this sale, Mahomed Hossein Halmoki Mahulla became the 
purchaser of the right, title; and interest of the judgment-debtor in certain 
properties , and he, on ilie 23rd May 1879, obtained an order confirming the 
sale. Prior to this order tlie judgment-debtor applied, under s. 314''' of Act X 
of 1877, to set aside the sale for irregularity, butliis application was dismissed, 
and the decision confirmed on appeal. 

Tlfe judgment-debtor appealed to the District Judge against the order of 
the IHth November 1878 dismissing his application to sta> the sale; and the 
District Judge, on the 5th July 1879, icvcrsod the decision of the Biibordinate 
Judge, and held that the right to apply lor exocufcion was barred, and his 
decision was confirmed on appeal to the High Court. 

The judginent-clehfcor tlien applied to the Subordinate Judge to have the 
sale set aside and the purcliaso-moiiev refunded to [93] tiio auction -pure baser ; 
and on the 13th Septemiier 1880, thefollovMug ordci was passed • “ I think the 

sale ouglit to bo set aside and tlu» puvehase-monov lefunded. Tlio decree 
nndei which t]i (3 sale took place has lioeii rleclared to have been barred by limitation 
at the date of the attacliuiont and sale. The decree was therefore not subsisting 
when the sale took jJacc, and the sale jiassed nothing to the auction -purchaser , 
the auction purcliaser will get back Ins jinrehase-monev and the judgment-debtor 
will be lestored to possession ” 

Tlie auction-purchasci* obtained a rule calling upon the judgment-debtor 
to sliow cansli w'hy the order of the Suliordinate Judge, of the 13th September, 
sliould not he set aside, on the ground that the Subordinate Judge had no 
lurisdiction, after the sale had become alisolute and liad been confirmed, to 
make such an order. 

l^><il)oo AvuucncJroiiafh Cliaitorjce, in support of the lule, cited Bamppa hin 
'Malappa Aki v Dundnya h))i Shn'lniriaya (1. L. Jl , 2 r)om , 540) and Ja7i Ah v. 
Jim Ali Clioicdh) !j (1 D. Ij R., \ C., 50), 

Jbihoo '1 ai ucknalh Valit anvl Ilahu Nihaadhuh for the opposite 

party, robed on the case of Xojiihut Ah ( 'hou'dlu ?/ v Shaikh Moha HminaoooUah 
Choirdhiy (IJ D. L, K, 42), 

Tlic Judgment of the Couil ((1 vpth, C J., and McDonell, J,) was delivered 
by 

Garth, C. J. — This is a rule obtained b;^ Maliomed llossoin, wlio is the 
purchaser of certain land at an execution -sale, to discharge an order made by 
the Suboidinato Judge of D.itua on the 13th of September 1880, which order 
set aside tlio sale made to tlio jilaintiif, directexl the purchase-money to he 
refunded and also directed the pidgnient-debtor to be restored to possession. 

The rule was obtained on the ground that the Subordinate Judge had no 
jurisdiction, after the sale liad become absolute and had been confirmed by the 
Court, to make any such order 

The facts were those. In a suit which w^as brought by Gri-[94]dari 
Mahton against Bissessi Dutt Singh, the defendant obtained a decree dismissing 
tlie plaintiff’s suit with costs. 

On the IHtli November 1878, an auction-sale was held in execution of 
that decree, at winch the present applicant purchased the right, title, and 
interest of one of the judgment-debtors in certain property, and by a certi- 
ficate duly granted and dated tlie 23rd of May 1879, the sale was afterw^ards 
confiniiod. | 

_ ^ ^ , *[800.314. — ^No sale of immoveable property shall become 

Confirmation of sale. absolute until it has been confirmed by the Court.] 
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Heai^hile, an a^pplioation had be^n made by the judgment-debtor to set 
aside the sale for irregularity, under the provisions of s. 314 of Act X of 1877, 
but this was refused by the Subordinate Judge on the I7th May 1879, and on 
appeal to the District Judge, this decision was confirmed, it being admitted by 
the appellant that he could not support his case ujjon the ground of irregularity. 

It appears, however, that, on the 18th of November 1878, before the sale 
took place, another application had been made to the Subordinate Judge to stay 
the sale, on the ground that the right to apply for execution had been barred by 
limitation ; but the Subordinate Judge decided against this application also, and 
consequently the sale proceeded. This order of the Subordinate Judge was 
also appealed to the District Judge, who reversed the decision of the Subor- 
dinate Judge on the 5th July 1879, holding that the right to apply for execu- 
tion was barred and the High Court, to whom a second appeal was made, 
confirmed that decision. 

It appears that these last mentioned proceedings were in some way or other 
brought to the notice of Mr. Beveridge, ihe District Judge, on the hearing of the 
appeal in the other case on the 24th Marcli 1880 ; but he very properly con- 
sidered that, for the purposes of that appeal, he ought not to go into them. 

At the same time he threw out a suggestion in his judgment, that 
possibly the last words of s, 316, as amended by Act XII of 1879, might 
help the judgment-debtor, or might operate to make the certificate already 
granted a nullity, and that a substantive application might perhaps have the 
effect of cancelling the certificate. 

Upon this the judgment-debtor appears to have made an application to 
the Subordinate Judge to have the sale set aside, [ 98 ] and the purchase-money 
refunded to the auction-purchaser ; and the Subordinate Judge made an order 
to that efifect, upon the ground that the decree under which the execution 
took place was not subsisting at the time of the sale, because the right to 
execute the decree had been barred by limitation. 

The present application was then made to us to set aside this order of the 
Subordinate Judge, as having been made without jurisdiction, and the question 
which we have to decide now is undoubtedly one of great importance to 
auction-purchasers. 

The plaintiff purchased this property in November 1878. His purchase 
was confirmed by the Court, and he obtained a certificate on the 23rd day of 
May 1879, from which time he has been in possession. No application appears 
to have been ma(k» by the judgment-debtor during the pendency of either of 
the appeals from the (Subordinate Judge to stay the confirmation of the sale, until 
those fiippeals had been decided. The purchaser was no party to the proceed- 
ings in which the question of limitation was raised, nor is he shown even to 
have been cognizant of these proceedings. He purchased, apparently, in 
perfect good faith ; and the question now is, whether, after the lapse of nearly 
two years*^from the date of the sale, and one and-a-half year from the date of 
its confirmation, the auction -purchase is to be set aside, and the plaintiff 
turned out of possession, upon a summary application made in the execu- 
tion-proceedings to the Subordinate Judge. 

The ground upon which the Subordinate Judge bases his judgment seems 
obviously erroneous. IJe seems to suppose that because the right to take out 
execution upon a decree is barred by lunitation, the decree itself lias ceased to 
subsist ; whereas, of epurse, the decree remains, and will ever remain, in full 
force, as an adjudication <4 rights of the parties, whether execution can be 
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taken out upon it or not, A decree subsists for ever^ unless it is set aside ot 
reversed by some competent authority. 

The words upon which the Subordinate Judge relies at the close of s. 316 
as amended have been probably added to the section in consequence of what 
fell from the Bombay High Court in the case of Basappa bin Malappa Aki v. 
Ditndaya [963 bin Shivlingaya (I. L. R., 2 Bom., 510) ; but whether they were 
or no, the words **subsisting decree** evidently mean a decree unreversed and in 
fM force, and not merely one upon which execution cannot be issued. 

We think that, after the sale had been confirmed, and no attempt made 
by the execution-debtor to stay its confirmation, the Subordinate Judge had 
no power to set aside the sale by a summary order ; and we think moreover, 
that under sched. ii, art. 165 of the Limitation Act, the Application which 
was made to him ought' not to have been entertained. 

We say nothing as to the right of the Judgment- debtor to raise the question 
in a substantive suit; though we give him no encouragement to bring 
such a suit. 

The rule must bo made absolute with costs. 

Rule absolute. 


NOTES. 

[As to when sale may be sot aside see (1885) 11 Cal. 876 , (1883) 10 Cal. 220.] 
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APPELLATE CRIMINAL. 


The 21st A])}il 1881. 

PJiliSENT • 

Mr. .iusTK’E Morris and Mr Justice To^ptenham 

In the matter of the Petition of Gopal Dlianiik. 
The Einpi ess 
versus 

Gopal Dhannk. ' 


Plea of Giiillit — False Chaige — Penal Code (Jet Xh i'" of ItifiO), .s, JH — lieconi of Plea — 
Kxplaimntj Ckai ge^—Cnmiiud Ptocedme (\fde (Att X of a 

A linsouor, chiirpfei uriJor ^ 211 of the Peniil C)b with Iviami" bfoui'ht a I.iRc Lhaific 
with intent to injure, by accusm*^ .1 of hixinj^ c.ius'mI tb.* dcMth of :i person by doing :i r.isli 
or negligent .let not iimounting t > eulp.ible b )iu'j‘ \ * luiL'i 1)1 V, s.i.itc I .it the tii.il th.it 
the original compl.niit made; by hiiuwi'. f lU •, aid tiiibh* jiiilMfc untlinilvi ugly The 
Sessions Judge trodtod this statement ii pljinf gailU-, and seaiteiict'd the pusouci to 
rigorous imprisonment. No roeoid of Die priaonors pl.-a, as/eciuned b\ s 2:171 of the 
Criminal Procedure Code, appeared on tin pi leeeding'^, lur did it ippoii th it the eliargo 
had been explained as well as read to the prisoner. [97] and the Judge ounsidcied that the 
original complaint did not amount to a false charge of an offence niidei s. JOl A. 

Held, that the conviction was bad 

In this case one Gopal Dhaiiuk was charged under s 211 of the I’enal 
Code with having made a false charge with intent to injure one Bedwa. it 
appeared that the prisoner had stated to the Police that Bedwa had assaulted 
one Manjar, \vho died shortly afterwards, and that the death was the lesult 
of, or accelerated by, the blow. At the trial before the Sessions Judge, the 
prisoner stated that the original complaint made by him to the l^olice was false, 
and that he made it unthinkingly. The Judge treated tins statement as a plea 
of guilty, and sentenced tiie prisonei to eight months’ rigorous imprisonment. 
No record of the prisoner’s plea, as requiied by s. 237 * of tlio Criminal Procedure 
Code, appeared on tlie proceedings, nor did it appear tliat tlie charge had been 
explained as well as read to liim , and the Sessions Judge, in giving ludgmont, 
stated that the original complaint, though malicious, could haidly be legardeti 
as amounting to a charge ol culpable iiomicide. 


The prisoner appealed to the High Court. 

No one appeared. 

The Judgment of the Court (Morris and Tottenham, JJ.) was 
delivered by 

♦Criminal Appeal, No. 188 of 1881, against the order of \V. II. Verner Ksir 
Officiating Sessions Judge of Bhagulporc, dated the 20th February 1881. ’ ’’ 

t £Sec. 237 -.—When the Court is ready to commence the trial, the accused person shall 
be brought before iL, and the charge shall be riMd and explained 
Commencement of trial, to him, and he .shall bo asked whether he is guilty ol thi' offence 
charged or claims to bo tried. 


Plea of guilty. 


If the accused person plead-; ginlty, the 
„fd, and he may be convicted thereon.] 


pica shall be rccord- 
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Morris, J. — This conviction is bad in law, and must be set aside. The 
Sessions Judge states that the prisoner pleads guilty to the charge, and that 
the only question is as to what punishment should bo allotted. We find in 
the proceedings no record of tlie prisoner’s plea, as required by s. 237 of the 
Code of Criminal Procedure, when he pleads guilty. All that wo find is a 
narrative by the Judge of what occuned and of the statements made by the 
prisoner. We do not find from this, that the cliargo was explained as well* as 
road to the prisoner {vide s. 237), and we do find that lie did not admit ono 
very important olement in an otf'erico under s. 211 of the Penal Code, viz., tho 
intention to in]ure anotlior. The prisoner is said to have represented that ho 
made the false complaint unthinkingly. This certainh does not amount to a 
plea of guilty. 

[ 98 ] The Judge Wi)/S, further bomowhat incoiibistciit, for, after stating that 
the prisoner pleaded* guilty, he proceeds to show that iui was not guilty ol tlio 
charge as framed, inasmuch as he had not made a complaint ol an oflonce 
under s. 304A of the Penal Code, which was alleged in the charge. 

The Judge contmitted an crior, tliorefore, in convictuig the prisoner 
wutihout a trial. Wo thciol'ore sot aside tho conviction and sentence, and direct 
tliat the iirisoncr be tried according to law, and that the Judge conform to the 
pioeeduro laid down in ciui]). XIX, Code of Criminal Procedure. 

Conviclioii set abide. 


NOTES. 

(1S80) 10 'MjuI. ‘232 F. 1). and the notes thcieto ] 


[7 Cal 93J 

APPELLAThlClYlIi. 


Tlie Apnl, I8bl. 

Present : 

Mr. JlTSTlCE PoNTIFEX, Mu. JUSTICE MORRlS, AM) MU. JUSTICE PRINSEP. 


Womesh Chunder Chose PlaintiO’ 

versus 

Shama Sundari Bai Defendant.* 


Kvulcncc—Secondaiif Evidence — Bond — Bosh oj Destruction of Instrument — 
Evidence Act (Z of 167 s 6‘J, cl. (c). 

In a suit by the piireliaser of a debt, the pliiintift stated that, in 1873, A executed a bond 
111 favour of B to secure the repayment of Rs 1,000, and tliat ho had pui chased the interest 

• Appeal from Appellate Deeroo, No. 794 of 1879, against tho decree of T. T Allen, Esq., 
Judge of Hajbhahvo, dated the Tith February 1879, reversing the decree of Balxw Jibun 
Krishna Banorjeo, Subordinate Judge of that district, dated the 12th September 1878. ^ 
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of B at a sale in execution of a decree against him. The plaintiff now sued A upon the bond, 
making B a party. At the trial, A denied the execution of the bond, and it was not produced 
by the plaintiff, who, having served B with notice to produce, tendered secondary evidence 
of its contents. B was not examined as a witness, and no evidence was given of the loss or 
destruction of the bond. 

Held by PONTIFKX and Mobhib, JJ. (PRiNSEr, J., dissenting) ^ that secondary 
evidence was not admissible. 

The plaintiff in this case alleged that the defendant No. 1 executed a 
registered bond on the 16th Choit 1279 (28th March [ 99 ] 1873) in favour of 
the defendant No. 2, Ramjoy Sircar; that the bond was for Bs. 1,000, and 
stipulated that that amount, with interest at 3 per cent, per mensem, should 
be paid in the month of Joisto 1280 (May 1874) ; that, in execution of a decree 
against Bamjoy Sircar, his interest in the alleged debt was )gat for sale, and was 
purchased by the plaintiff for Rs. 200 on the 28tli of December 1877, four years 
and nine montlis after the alleged execution of the bond. On the 12th of 
March 1878, nearly five years after its alleged execution, the plaintiff instituted 
the present suit against the alleged obligee, and he also made Ramjoy Sircar 
a defendant. He claimed that Rs. 2,783 was due on the alleged bond, and 
asked for a decree for that amount against the defendant No. 1. The defen- 
dant No. 1, whom the Judge stated to be a purdanashin lady, by her written 
statement, denied having ever executed any such bond. The Subordinate 
Judge gave the plaintiff' a decree, but his decision was reversed by the District 
Judge. 

The plaintiff then appealed to the High Court. The learned Judges, before 
whom the appeal was heard in the first instance, differed in opinion, and the 
case was accordingly re-argued before three Judges. 

Mr. Gr. Gregory and Baboo Gunidass Banerjt*e for the Appellant. 

Mr. Bell and Baboo Doorga Mohtm for the Respondent. 

The following Judgments were delivered : — 

Pontifex, J., (who, after stating the facts of the case, continued) : — The 
plaintiff, when he purchased for Rs, 200, does not appear to have made any 
enquiry as to the existence of the bond. He took no steps to obtain possession 
of it or to satisfy himself that if it had really been executed by the defendant 
No. 1, it still existed uncancelled and untransferred by Ramjoy Sircar. His 
purchase was, in fact, a mere speculative purchase, and may have been a collu- 
sive one. In thj^s suit, the plaiijtiff neither produces the alleged bond, nor does 
he adduce any evidence that it is still in existence uncancelled ; or that, at the 
date of his purchase, Ramjoy Sircar continued to be [ 100 ] interested 
under it. But he made Ramjoy Sircar a defendant to the suit, and 
served him with notice to produce the bond, which, however, was not pro- 
duced ; nor was it shown to be in Ramjoy Sircar’s possession or power. Upon 
this he sought to use a copy from the Registry Office as secondary evidence. 
But making Ramjoy Sircar a defendant, and giving him notice to produce, 
would not, in my opinion, entitle the plaintiff to use the copy from the Registry 
Office as secondary evidence against the defendant No. 1. The plaintiff can 
stand in no higher or better position than Ramjoy Sircar would himself have 
occupied. Before Ramjoy Sircar could have used secondary evidence, it would 
have been necessary for him to prove the destruction or loss of the alleged 
instrument. But Ramjoy Sircar has not been examined, and as the evidence 
stands, there is no proof of destruction or loss. For all that appears, the 
bond, if really executed, might, at the date of the institution of this suit, have 
been cancelled, 6r in th# hands of a third party, or purchased for value. To 
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admit secondary evidence under these circumstances would, in my opinion, be 
most dangerous, and inasmuch as the plaintiff purchased without requiring 
delivery or proof of the continued existence of the bond, he is not, in my 
opinion, entitled to claim any benefit under the last part of cl. (c) of s. 65 of the 
Evidence Act, otherwise he, as appears, would be placed in a better position 
than the obligee. I am, therefore, of opinion, that the decree of the lower 
Appellate Court is right, and that this appeal should be dismissed with coats. 

So far I liave treated this as a special appeal upon which we are unable 
to look at the evidence. But, as the defendant No. 1 had, in her written state- 
ment, denied execution of the bond, I asked the question of the plaintiff’s 
counsel whether execution of the alleged bond had been proved. In answer 
to my question their evidence was read to us. None of the witnesses, named 
as attesting witnes^ o»'*the registered copy, has proved the execution of the 
bond by the defendant No. 1, One of such attesting witnesses was called, but 
he admitted that he did not see the defendant No. 1 execute. Another 
person, a servant, who was not named as an attesting witness, was called, 
[101] and he stated that he saw the defendant No. 1 execute a bond and a 
power-of-attorney to register on the same occasion. But a writer in the Regis* 
tration Office, who says he has been for the last two years out of employment, 
deposed that he had witnessed the execution of the power-of-attorney, and 
that the bond was not there at the time the power was executed. 

Again, according to the copy sought to be used as evidence, the bond, if 
unpaid at the prescribed time in Joisto 1280 (May 1874), was to be paid by 
instalments, and the payments were to be endorsed. Therefore, even if the 
bond had been executed, there may be substantial reasons for its non-produc- 
tion. And no explanation is given why the bond has not been sued upon 
earlier ; or why Eamjoy Sircar allowed a well-secured debt, which, at the time 
of plaintiff’s purchase, must have amounted to Rs. 2,500 at the least, to be 
sold for Rs. 200. 

Under these circumstances 1 should myself have bad no hesitation in 
dismissing the plaintiff’s suit, on the ground that he had not proved the execution 
of this alleged bpnd by this purdanashin lady. And these circumstances also 
show, how dangerous it would be to lei in secondary evidence in a case like 
the present. 

Morris, J, — I quite agree with Mr. Justice PONTIFEX, that the plaintiff, as 
purchaser of a possible debt due under an alleged bond, cannot stand in a higher 
position than the obligee of that bond. When he sues to recover upon the bond, 
he must either produce it or satisfactorily account for its loss or non -production ; 
and unless he can show that the obligee had it in his possession and power 
when his interest in it passed to him, and failed to produce it, though called 
upon and legally bound to do so, he cannot be allowed to give secondary 
evidence of its contents, nor can the Court presume that it is still in force. 

The appeal is dismissed with costs. 

Prinsep, J. — The plaintiff, in execution of a decree, against Ramjoy Sircar 
on 28th December 1877, purchased the debt due Lo the said Ramjoy on a regis- 
tered mortgage bond, dated i6th Cheyt 1279 (March 28th, 1873), purporting to 
have been [ 102 ] executed by Shama Sundari Bai. The law (Act VIII of 1859) 
nowhere provides for delivery by the judgment-debtor of such a bond before 
sale to the Court, or after sale to the auction-purchaser, but requires that 
“ attachment shall be made by a written order prohibiting the creditor from 
receiving the debt, and the debtor from making payment thereof to any 
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person whomsoever until further orders of the Court.” The sale apparently took 
place without any objection on the part of either the obligee (the judgraent- 
debtoi-;) or the obligor Shama Sundari Bai. 

The auction-purchaser of the debt due to the obligee has now sued to re- 
cover the full sum of money duo on the bond witli interest up to date, and in this 
suit he has made Ramjoy Sircar, the original obligee, a defendant, as well as 
Shama Sundari Bai. 

Shama Suiidari Bai, in her written statement, denied that she had ta.ken 
any loan from Ram]oy Sircar, or that she executed any bond to him. She 
further stated, that Ram]oy Sircar and another person were her mooktears ; 
that they always had cash in tlieir liands; thatthe> still owe lier money , that 
tliey have never furnished her with tlioir accounts, and that as she has not been 
able to obtain possession of her papeis winch w’cre wifcli he# father Kaslii Singh 
(deceased) she has not been able to sue tliem. 

She next disputed the necessitv spenficid in the bond for borrowing the 
money, and contended tliat ihe copy of tiic bond filed bv the plaintiff was not 
admissible in evidence. 

Several processes vs eie issued for the attendance of the original obligee 
Ramjoy Sircar, with the bond, but wnthout anv success, and a prosecution in 
the Criminal Court was instituted against him. It appears that, during the 
pendency of the appeal in the District Judge's Court, he has died. An attested 
copy of the bond obtained fioin the Registration Office was, tliereforo, tendered 
and received as secondary evidence. When the case was first beard by 
Mr. .lustico MokhIS and myself, W’e differed on the onlv point raised, riz , tlie 
liresumptioii arising from ilio non-production of the oiigmal bond, and we have 
now board this special aj^peal re-argued. 

[103] As 1 liave the misfortune to differ from my learned colleagues in 
being of opinion that the order of the Distiict Judge should be sot aside and a 
decree giv^on to tlio plaintiff, it is necessary that 1 should state inv reasons for 
tins opinion. 

The District Judge on ajipeal has found, in conciirronco with the first Court, 
that ‘‘ it is proved that in Clievt 1279 B. S (March 1S73), a sum of Rs. 1,000 
was borrowed in the name, aiul for the interest, of deiendant Sliama Sundari 
from her Mooktear Ramjov Sircar, and a bond for the amount, witli interest 
at 3 per cent, per mensem, duly registered, executed in his favour to secure 
repayment.” ihe District Judge then expresses himself in the following terms : 
“ Now on the womnn’s part the substance of the defence, besides a false denial 
of the execution of the bond and contraction of tlie debt in 1279, consists of a 
goneial assertion, that Ramjoy Sircar, as her agent, liad monov constantly in 
his hands belonging to her, and might, therefore, have cleared off any such debt. 
I consider tliat such a defence throws upon the plaintiff the onus of proving the 
actual existence of a subsisting debt from the defendant to Ramjoy Sircar at 
the time of his purchase in December 1877. 

“ His certificate tells us that be bought the interest of Ramjoy Sircar ki 
the debt ; he must further show what that interest at the time was. It is too 
much to presume that, because a debt was contracted in 1279 B. S., under an 
express agreement that the said debt should be extinguished in tliree months, 
it was, therefore, subsisting seven years afterw'ards. Tlie possession of a bond 
by the creditor rais^ the presumption of the subsistence of the debt ; here 
the creditor does not ^produce the bond. For all we know the debt was 
extinguished in 1280 Jolsto, as agreed, and the bond handed back to the 
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-woman's father. It would be very hard to expect a purdanashin woman, 
^fter her creditor is dead, and her father who managed her affairs is dead, to 
prove by positive evidence, that a debt contracted seven years before has 
' been actually paid off, especially when the creditor was her trusted agent, and 
there is nothing whatever on the other side to raise a presumption of the 
subsistence of the debt at the present day. I think the Subordinate Judge 
has been in error in laying any such onus on the woman. The [104] non- 
production of the original bond by the plaintiff raises a presumption against the 
subsistence of a debt. If he meant to make his speculative purchase effected, 
he should have got the bond, if any such bond was then in the possession 
of Eamjoy Sircar.” 

As I understand the ground upon which the plaintiff is considered to have 
failed in this suit, it is tb^li, because he has been unable to produce the original 
mortgage bond, it i#to be presumed that it is not in the possession of the 
obligee, and consequently that no debt to him existed at the time of sale. 
His purchase is condemned as speculative, and though he has purchased at a 
public auction held by a Civil Court, and done all that can possibly be expected 
from him to obtain the necessary evidence of the debt ; and though the defen- 
dant, the obligor, has never stated that the debt has not been paid off, nor 
indeed pleaded any payment at all, we are to give her the benefit of a liqui- 
dation" iti full of a debt found to have been contracted on her behalf, the money 
having been applied to her benefit. 

No doubt, all purchases of debts througli the Courts in execution of a decree 
must generally be speculative, because in mostly every case the judgment- 
debtor is obstinately passive. The Codes of Civil Pro 9 edure, however, have 
always recognized debts as saleable property, and tliough under the present 
Code of 1877, enquiry is made before sale to ascertain, with as much accuracy 
as possible, the exact iii’oiierty to be sold, no such provision existed under 
the law of 1859 under wiiich the sale now under consideration was held A 
purchaser like the plaintiff would, therefore, have little means of ascertaining 
what he purchased, except that in the present case he would have sometliing 
tangilile . in the knowledge that the debt was secured by a registered 
instrument ; and though the obligor was not bound to appear on service of the 
notice of attachment under s. 236, Act Vlli of 1859, to deny the existence of 
any debt, he would be entitled to draw some inference from her non-appearance. 
Further, I would observe, the Court, under Act VIII of 1859, had no power to 
compel the appearance of the judgment-debtor or the production of any instru- 
ment forming evidence of the debt under sale, and, therefore, a purchaser would 
be at some [105] disadvantage in establishing the debt when the entire evi- 
dence might be in the hands of one who, like Kamjoy Sircar, has persistently 
declined to appear. That has, as far as my experience goes, been the practice 
in the Mofussil Courts. 

Now, as regards possession of the original bond, it is clear that, originally, 
it was with Ramjoy Sircar the obligee, and as I understand the law, the 
presumption would be that it has so remained. It is not for us to suggest 
what may have happened. There has been the publicity of a public sale in 
Court, and we have in the present case the additional security that even sup- 
posing that it has been transferred to a third party, it could no longer be made 
the subject of a suit, as the claim has become barred by limitation. 

It has, however, been stated that, before bringing the present suit, the 
plaintiff should have sued Ramjoy Sircar for delivery of the bond ; but the 
uselessness of such a proceeding is shown by what has happened in the 
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present case. Bamjoy would not have appeared, and with an ex parte decreo 
tie plaintiff would be in no better position than he now is without the experiise 
of such a suit. It appea.rs to me that the plaintiff has done all that is in his 
power to prove his case, and that, in the absence of any proof or even any plea 
of payment on this bond, we are bound to give him a decree. 

It has been suggested that the plaintiff may have colluded with Bamjoyl 
Sircar, but this is amply explained away by his action in prosecuting him ’ 
crimihally for not appearing in answer to process of the Court to produce this 
bond. We should be more justified in imputing collusion on the part of the 
female defendant with Bamjoy Sircar, her old servant, to evade payment of a 
portion of her debt by inducing him to withhold production of the bond. 

We have it found in two Courts that the bond was executed by the defen- 
dant Shama Sundari ; that it was duly registered under a power-of-attorney 
executed by her ; and that the money was paid to her father Kashi Singh, and 
applied to the payment of Government revenue due for her estates. With 
these findings, and in the absence of any allegation of payment of any portion 
of the debt, it appears to me that the plaintiff is [1063 entitled to a decree. 
Evidence of any payment would clearly be in the hands of Shama Sundari, 
and if, as has been thrown out at the second hearing of this special appeal for 
the first time, the bond itself might bear evidence of this by endorsements of 
payments, we should expect that this would have been the obligor’s case, and 
that she would have united with the plaintiff in requiring the production of 
the original bond. The evidence in this case has been read to us, though we 
are sitting in special appeal, and that shows that whatever may be the value 
of the direct evidence as to the execution of the bond by Shama Sundari, and 
that has been believed bv two Courts, there can be little doubt that she execut- 
ed the power-of-attorney to her father Kashi Singh and another, to register it ; 
and that in that mookhtarnamah the bond is so described as suftioiently to 
connect it with the bond now set up, and while referring in passing to the 
evidence, I would remark that the first Court finds that “ no money was kept 
with Bamjoy Sircar, and no revenue was paid from such a fund as alleged by 
the defendant,” but the District Judge on appeal merely states that Bamjoy 
Sircar the creditor was her trusted agent. The transaction was, however, con- 
ducted on behalf of the lady by her father Kashi Singh, against whom nothing has 
been said, and to say the least of it, it has been left doubtful whether Bamjoy 
Sircar had any other money dealings with Shama Sundari. If anything turned 
on this, we ought to remand the case to the District Judge to determine this point. 

We have, therefore, in the present case the finding of the lower Court, that 
the bond was executed by the defendant, that the money paid on it was received 
by her father and applied to her use ; and in my opinion, it follows, that the onus 
lies on her to prove payment. It is not for us to suggest for her what she has 
never said in her defence, or to consider what may have become of the -bond 
itself. It is sufiBcient, I conceive, that execution of the bond has been proved, 
and that the defendant has received the benefit of the money paid. She has 
not attempted to plead any repayment of that debt. I would, therefore, give 
the {daintiff a decree. 

Appeal dismissed. 

MOTJBS. 

[Bee the commentary of Ameer AU and Woodrofie on the Evidence Act 1872, s. 65, ol. (c)r 
alfio 10 C. P, L. 69 ; 12 €. P. Ij. B. 117 ; 18 0. P. L. R. 94.] 
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The Both November, 3rd and 4th December, 1880, and 26th January, 1881, 

Pbesent : 

Sir J. W. Oolvile, Sir B. Peacock, and Sir E. P. Collier. 


Dinendronath Sanniat and another Defendants 

versm 

Barakumar Ghose and others Plaintiffs. 


Tarakchandra Bhuttacharjia 
. verstLS 

Balkan tnath Sannial and others 

[On appeal from the High Oonrt of Judicature at Fort William in Beng%l,] 
Private sale of property attached in execution — Incumbraiice created after attachment — Civil 
Procedure C(uie (Act VIII of 1859), s. MO, 

The title obtained by the puroh.iser on a private sale of property in satisf.iction of a decree^ 
diffei^ from that acquired upon a asiXe in execution. Under a private sale, the purchaser 
derives title through the vendor, and cannot acquire a title better than his. Under an 
execution-sale, the purchaser, notwithstanding that he acquires merely the right, title, and 
interest of the judgnaiiit-djlj^j”, .uquircs th it title, bv opoiation of law, adversely to the 
judgment-debtor, and freed from all alunations and mouinbrances effected by him after the- 
attachment of the property sold 

In 1858, the respondent obtained a decree against J3. Tn 1863, in satisfaction thereof, 
he caused to be attached a decree for m3-*ii3 prefiu in ido in favour of B against the 
appellants in 1860. In Miv 1865, the respondent obtained an order for the sale thereof, 
but insieadof proceeding to execution-sale, he purchased, in 1866, the whole of the mesne 
profits due under the decree of 1860, by private sale from B. Meanwhile, m September 1865, 
an order of Court hii hean mivla, between B anl the app ‘Hint-., on th3ir cjnsent (but with 
out the respondent being a party to it), wherebv the decree for mesne profits was set off,p/o 
fiwifo, against a prior decree for a licgcr amiant, which tue .ippjllants ha I obtained aguinst 
B. 

Held, that the sale of 1866 having been a private one, and not in process of execution, the 
respondent only obtained such title as B had m the decree of 1860 — vie,, a title subject to the 
efiect of the order of September 1865. 

Appeal from a decree of the High Court (16th March 1877), reversing a 
decree of the Subordinate Judge of Bajshahye (lOth July 1875). 

The principal question on this appeal was as to the effect of an order made 
on consent by a Divisional Bench of the High [108j Coui't, on the 14th 
of September 1865, in reference to the execution of two cross-decrees. In 
1828, persons called in these proceedings the Sannials had obtained a decree 
for more than Bs. 82,000, on which interest accrued, against others called the 
BhuttacharjiAs. In 1860, the Bhuttacharjias obtained a decree against the 
aanniftla, setting aside a sale of lands whiab had taken place in execution of the 
decree of 1828, and awarding mesne profits. On the 14th September 1865, an 
Older of Oourfe was made, on consent of the parties, that the decree of 1860 
should be set off in part satisfaction of the decree of 1828. Meanwhile, in 1858, 
the father of the respondent Bamkumar Ghose had obtained a decree against 
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Bhuttacharjias f6r money ; and in May 1863, in consequence thereof, the 
dwree of 1860"* was attached* In 1866, Ramkumar Ghose, not proceeding to 
execution by sale of the attached decree, purchased from the Bhuttacharjias the 
whole of the mesne profits due to them under their decree of 1860. 

This appeal rose out of proceedings afterwards taken by Ramkumar Ghose, 
jointly with the Bhuttacharjias, in execution of the decree of 1860. The Sannials ■ 
opposed this execution, on the ground both of limitation and of the right 
of set-ofi established in 1865. 

In the Court of first instance, stay of proceedings was ordered on the 
latter only, of the above grounds of defence. The High Court concurred in 
holding that limitation did not bar the proceeding to execution, but declined to 
give effect to the order for the set-off, and reversed the decree of the first 
Court. 

The Judgment of the Court (Kemp and Ainslte, JJ.), after giving at 
length a history of the litigation, continued thus : — 

The only question we have to deal with is, whether Ramkumar Ghose, by 
purchasing the Bhuttacharjias’ claim to mesne profits on the 27th March 1866, 
after their agreement with the Sannials to have their decree adjusted by set-off, 
recorded in the order of this Court of 14th September 1865, is bound by that 
order, and, consequently, loses the advantage which lie had gained by attaching 
the Bhuttacharjias’ decree. It has been decided that, as against him as a 
rival decree-holder, no right [ 109 ] of set-off' under the law (s. 209, Act VIII 
of 1859) existed ; and it is admitted tliat, if he had proceeded on his attachment 
and caused the Bhuttacharjias’ decree to be sold, and had himself become the 
purchaser, the Sannials could not have resisted his claim to put that decree 
into execution without reference to their cross-decree. But it is contended that 
his decree been satisfied, and that the attachment thereby came to an end, and 
that he stands in precisely tlie same position in respect of the Sannials as any 
third party, wholly unconnected with this litigation, who might have acquired 
by private purchase the Bhuttacharjias’ riglits at a date subsequent to 
September 1865. 

There are several reported decisions, of which it is only necessary to 
mention the judgment of tJie Privy Council in Anmd Lull Doss v. Jullodhur 
Shaw (14 Moore’s I. A., 543), which point out that the object of s, 240 is to 
secure the rights of an attaching decree-holder. Tliose, however, do not carry us 
very far ; but there is the Madras case of Annavunaradan lijasawmy v, Ptllai 
(6 Mad. Il.C. Rep , 65), which is in many respects analogous to this case. In that 
case, the plaintiff, having sued on a bond by which property was hypothecated, 
obtained a decree establishing his rights under the hypotliccation, and 
attached the property in execution. Eventually, tho judginent-delitors, in 1868, 
sold the property to the plaintiff while still under attachment for the amount 
decreed. The defendant set up various claims arising out of an alleged mort- 
gage and sale to his vendor, and subsequent agreement in 1857 ; but these had 
already been rendered fruitless by the result of a suit instituted in 1862. He 
further relied on an agreement made in 1866 while the property was under 
attachment, but not made with him with the consent of the plaintiff for the 
satisfaction of his decree. The Court held the plaintiff’ entitled, by s. 240, to 
recover on his purchase unincumbered by the prior agreement between his 
vendor and the defendant. 

« 

If, then, a private sale of the attached property with the consent of the 
attaching creditor for the satisfaction of his decree, wliether to the creditor 
himself or to a third peaqipn, is protect-[110]ed by s. 240 from any inoum- 
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branoes imposed oa the property subsequent to attachment as much as if it waa a 
sale effected under the orders of the Court, Eamkumar Ghose, wh(? purchased the 
property attached by him in satisfaction of his own decree, is entitled, so far as 
may be necessary to secure his own rights, to hold it clear of the incumbrance 
created by the consent-decree between the Sannials and the Bliuttaobarjias 
recorded behind his back, while the property was subject to his attachment. 
It is evident, that that consent-decree was made with full knowledge that it 
might not be operative against Ghose ; for, six days after it w^-as recorded, 
the Sannials commenced their suit for the express purpose of preventing 
Ghose from interfering with this arrangement. Failing on the ground first 
taken, that they were by law entitled to take the amount of the Bhuttachar 3 ias’ 
decree in satisfaction pro tanto of their own by set-off, they then tried to secure 
their end by putting forward a right by prior attachment : this was more 
than a year after the-purchase by Ghose. This having failed, they now 
contend that the benefit of the attachment was waived by the private purchase, 
but, as it seems to us, with equal ill-success. But while we hold that w^e are 
not at liberty to close our eyes to the result of the Sannials’ suit of 1865, 
which was, that, as against Ghose, they had no riglit to touch the decree 
obtained by the Bhuttacharjias against themselves until Ghose’s claim should 
be satisfied, we do not think we are hound to extend the protection claimed by 
Ghose under s. 240, Act VLfI of 1859 further than is necessary for the purpose 
of satisfying his decree. What would be the consequence ? That the San- 
nials having a decree of 1828, wlucli, with the accumulated interest, was cal- 
culated by the Judge to liave amounted to Rs. 4,97,612 on the 3rd August 
1872, and (assuming the correctness of that calculation) is now noarlv 5§ 
lakhs, would have nothing to recover from except such interests of the Blmtta- 
charjias as may exist other tlian the decree in dispute , while Ramkumar 
Ghose, with a decree obtained in 1858 for Rs. 67,000 and odd, which may 
be roughly estimated as now amounting with accumulated interest to 
Rs. 2,30,000, would he enabled to execute against them the decree of the Bhutta- 
charjias, whose claim, [111] assessed in 1862 as something over Rs. 2,11,000, 
must now, with interest, come to about Rs. 5,91,000. 

This is a result so disastrous to the Sannials and the Bhuttacharjias, and 
so unduly favourable to Ghose, that we think we aro hound in equity to see 
whether some relief cannot ho given against it. We tliink this case may be 
distinguished from the Madras case cited above, in which the Court refused to 
allow the first purchaser to retain his claim to the land subject to payment of 
the sum due to the plaintiff undei his decree. The subject of sale in that case 
w^as land valued and sold for a certain sum, which may be taken to have been 
a fair, though probably not a maximum, value : at any rate, the thing 
sold was certain, and capable of immediate valuation. In the present case, 
the subject of sale was a claim to money, and the actual value of it was, and 
still is, uncertain. The purchase was effected at a time when a settlement 
had been arranged between the Sannials and the Bhuttacharjias, and while the 
former were prosecuting a suit against the purchaser for the purpose of 
giving effect to that settlement. It may be that, under these circumstances, the 
price was as much as there was any prospect of the. vendors then realizing ; 
but, unquestidnably, the transaction was a speculative one so far as the 
purchaser was concerned : to the vendors [who apparently were insolvent] , it 
seems to have been of no great cpnsequence whether the money due under 
their decree went to Ghose or was retained by the Sannials. 

If, instead of attempting to sell the Bhuttacharjias* decree', the Court had, 
under s. 243, done what we think it ought to have done, namely, appointed a 
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manager to put the decree into execution so far as was necessary to satisfy the 
claim of the atlaching creditor^ Ghose’s interest would have been duly protected 
without any avoidable sacrifice of the interest of the Sannials, 

We should now, we think, deal with this case as if this course had been 
adopted. The result will be, that while Ghose is enabled to recover that which 
he might claim under his decree against the Bhuttacharjias unfettered by any 
agreement between them and the Sannials, the balance of the decree will be 
subject to that agreement. 

CH2J The decree of the Sannials must be calculated with simple interest 
from the date of the decree to the 14th September 1865 ; and that of the 
Bhuttacharjias, from the date of the ascertainment of mesne profits to the 
same date. The amount of Ghose's decree with interest as therein awarded 
must also be calculated to the same date. After deducting Ghose*s decree 
from the Bhuttacharjias’ decree, the balance of the latter must then be set off 
against the Sannials* decree ; the Bhuttacharjias* decree, so far as they are 
concerned therewith, must be declared finally satisfied. Satisfaction will be 
entered on the Sannials’ decree, taking effect from 14th September 1865, to 
the extent of this balance ; and for the remainder, with the subsequently 
accruing simple interest, they will be at liberty to proceed in execution 
against the Bhuttacharjias, while Ramkumar Ghose is declared entitled to 
proceed against them (the Sannials) upon the unsatisfied portion of the Bhutta- 
charjias’ decree with interest on the principal sum of his own decree. The 
order of the Subordinate Judge in execution suit No. 69 is set aside, and 
the case remanded to him with instructions to proceed at once upon these 
orders and wind up the account with as little delay as may be. 

We make no order for costs. 

Mr. Leithf Q.C., and Mr. C, Arathoon for the Appellants. 

Mr. B. V. Doyne and Mr. T. D, Mayne for tlie Eespondent. 

For the appellants it was contended that the respondent, Bamkumar Ghose, 
was not protected against the consequences of an alienation by the 
Bhuttacharjias effected in 1865, before his purchase from them. The consent 
given in September 1865 to the order of Court, declaring the set-off, established 
a prior charge on the decree of 1860. The respondent having bought the decree 
by a private sale, the result w^as, that his attachment in noway interfered with 
the right of set-off established by the order of September 1865. Even if the 
sale had taken place in due process of execution, the attachment of May 1865 
would not prevail over the order of September 1865 ; for, at the time of the 
attachment, the litigation was pending, which resulted Ciis] in the order of 
set-ofif. and the respondent must be deemed to have had notice that the decree 
of 1860 was subject to a claim prior to his own. 

For the respondent, Bamkumar Ghose, it was argued, that the order of 
the 14th September 1865 was^^not a complete judicial order disposing of the 
right of execution set-off. Nothing less than a complete order of a Court 
would prevent the respondent’s right to execute from arising, and an execution 
set-off, as distinguishable from equitable set-off, depended upon distinct 
direction given to the Court under the legal obligation to execute. The order 
of the 14th of September 1865 was insufficient in this respect. Again, at the 
time when the order of September 1865 was issued, the property was subject 
to this attachment at the suit of the irespondent already placed upon the decree 
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Beferenod was made to Jhattc Sahu v. Baboo Barnacham Jjal (3 B. L,, 
App, 68), Sheikh Oolam Yabeya v. Mtissamut Shamasiindari Kttari (3 B. L., App. 
134), Puddomonee Dossecv. Roy MiUhooranath Ghowdhry (12 B. L. R., 41l), 
Maharaja Dhiraj Mahatab Chnnd v. Sumomoyee Dossee, (12 B. L. R., 414, note). 

Mr. Leith, Q.O,, replied. 

At the erd of the arguments, on the 4th December 1880, their Lordships 
having stated that the decree of the High Court must be reversed, reserved the 
statement of their reasons till after the hearing of the appeal — Tarakchandra 
Bhuttacharjia v* Baikantnath SanniaL 

This latter case was finally disposed of on the 26th January 1881, when, 
W. A. Baikes {Cowie, Q.C.. with him) argued the case for the Appellants. 

Mr. Leith, Q.C., and Mr. C.TF. Arathoon for the Respondents. 

Mr. W, A, Bailees replied. 

Sir B. Peacock, on the 26th January 1881, after the death of Sir J. W. 
ColviIjE, stated their Lordships* reasons. 

[114] Sir B. Peacock. — This is an appeal from a judgment and decree 
of the High Court at Calcutta, dated the 16th of March 1877, which reversed 
an order of the Subordinate Judge of Rajshahye, dated the 10th July 1875, 
by which he ordered, amongst other things, that an execution case, No. 69 
of* 1875, instituted by the respondents against the appellants should be 
postponed until further orders. 

At the close of the arguments on the hearing of the appeal their Lordships, 
after deliberation, stated that they would humbly advise Her Majesty by 
their report to reverse the decree of the High Court and to affirm that of the 
Subordinate Judge of Rajshahye so far as it related to the execution case, 
No. 69 of 1875, and that the respondents must pay the costs of the appeal. They, 
however, reserved the statement of their reasons for this report until after the 
argument of another appeal in some respects connected with this case, in 
which Tarakchandra Bhuttacharjia is the appellant and Baikantnath Sannial 
and others are the respondents. 

Their Lordships will now proceed to give their reasons for the report in 
the first appeal, which will be submitted to Her Majesty at the next Council. 

The history of the case is stated by the learned Judges in the judgment 
under appeal. It appears that, in the year 1828, certain persons who are now 
represented in estate by the appellants, and whom, as well as the appellants, it 
will be convenient to speak of as the Sannials, obtained a decree against certain 
•other persons who, as well as the Bhuttacharjia, respondents, may be called 
the Bhuttacharjiasy for a sum exceeding Rs. 82,000. It was subsequently held 
that the judgment carried interest at 12 per cent, from the date of the decree 
until the realization th^'eof. In execution of the decree the Sannials attached, 
sold, and became the purchasers of certain immoveable properties of the 
Bhuttacharjias, and obtained possession thereof, which they retained for many 
years. After considerable delay the Bhuttacharjias instituted proceedings to 
set aside the sale in execution, and on the 10th of November 1857 obtained a 
*d6ore6 of the Principal Sadr Amin of Rajshahye, setting aside the sale and 
-declaring the right of the [ 118 ] Bhuttacharjias to be restored to possession of 
their property with mesne profits. That decree was affirmed on appeal by the 
late Sadr Court on the 23rd May 1860. 

In the intervttt, between the date of the decree of the Principal Sadr 
Amin and the affirmance thereof by the Sadr Court, viz., on the 17th of May 
1858, Anund Mohun Ghose, the father of the respondent Ramkumar Ghowd^^ 
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and who is now represented by him, obtained a decree against the Bbutta- 
ohai^ias for a sum exceeding 67,000 rupees. In execution of that decreo 
Anund Mobun Ghose attached, in May 1863, the Bhuttacharjias' right to mesne 
profits under their decree against the Sannials of the 10th of November 1857, 
and on the 26th May 1865, an order was issued by the District Court for sale 
of the decree for mesne profits. 

The sale in execution of the Sannials* decree of 1828 having, as before 
stated, been set aside, they took fresh proceedings to have the decree again 
executed for the amount of principal and interest due thereon. Numerous con- 
flicting judgments were, from time to time, given by difl^erent Courts as to the 
amounts due to the Sannials and to the Bhuttacharjias respectively, on their 
respective decrees, and as to the right to set off one judgment against the 
other. The amount due to the Sannials under their decree exceeded the 
amount due by them to the Bhuttacharjias under their decree for mesne 
profits. It is unnecessary, and it certainly would not be profitable, to point 
out in detail the eff‘ect of the several conflicting judgments which were deliver- 
ed in the course of the litigation between the Sannials and the Bhuttacharjias. 
It is sufficient to say that, on the 14th of September 1865, upon an application 
for a review of a judgment which is not set out in the record, a judgment was 
given by Justice Kemp, and Campbell, stating that it had been arranged, by 
consent of both parties, that the Sannials should have simple interest only on 
their original decree from the year 1828 to the date of payment, it being under- 
stood that the cross-decree of the Bhuttacharjias for mesne profits should also 
bear simple interest from the date of ascertainment only. The learned J udges, 
having then proceeded to modify an order which had been previously made, 
declared that simple interest CH63 only should be calculated on the Sannials^ 
decree from 1828, and that then the decree of the Bhuttacharjias should be 
set off against the gross amount of the Sannials* decree once for all. 

It is not clear that the operative part of the order was made by consent, 
but the fact has not been disputed, and it may be taken to liave been so. 
The judgment was given in a proceeding in which the Sannials were peti- 
tioners, and the Bhuttacharjias were judgment-debtors. Bamkumar Ghose 
was not a party to the proceeding. He did not, however, proceed to a sale 
under the execution against the Bhuttacharjias of the decree for mesne profits 
which he had attached, but he entered into a private arrangement with them, 
by which they sold to him the whole of the mesne profits due to them under 
their decree against the Sannials, together with all interest due thereon, in 
lieu of the sum of Bs. 74,506 diie to him upon the decree obtained against 
them by Anund Chundra Ghose, his father. The arrangement was carried 
into effect by a deed of sale, dated the 15th Cheyt 1272, corresponding with 
the 27th March 1866. It was correctly stated by the High Court that the only 
question they had to deal with was, whether Bamkumar Ghose, by purchasing, 
the Bhuttacharjias' claim to mesne profits on the 27th of March 1866, after 
their agreement with the Sannials to have their decree adjusted by set-off, 
recorded in the order of the 14th September 1865, was bound by that order, 
and consequently lost the advantage which he had gained by attaching the 
Bhuttacharjias' decree. 

The Subordinate Judge had held that Bamkumar Ghose, by privately 
purchasing the mesne profits from the Bhuttacharjias, had destroyed the* 
right which he possessed under his attachment as a decree- holder, and stayed 
his execution against t^ Sapnials. The High Court reversed that decision, 
and held that the benefit ot the attachment was not aff^ted by the private 
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purohase» and that Bamkumar Ohose was entitled, so far as might be^ 
necessary to secure his own rights, to hold the decree clear of the incumb' 
ranee created by the consent-decree between the Sannials and the Bhut- 
tacharjias which had been recorded behind his back while the property 
was subject to his attachment. They, however, limited the right of Earn- 
C117] kumar Ghose to avail himself of the mesne profits freed from the 
Sannials* right of set-off to the extent of satisfying the amount of his decree 
against the Bhuttacharjias with simple interest to the 14th September 1865, the 
date of the consent order. 

Their Lordships are of opinion that the private sale to Ramkumar Ghose 
was not tantamount to, and had not the same effect as, a sale in execution of 
Ramkumar Ghose’s decree, under which the mesne profits had been attached ; 
and that Eamkumaf Ghose, by virtue of his purchase, acquired no greater 
interest than the Bhuttacharjias had in the decree for mesne profits, and 
consequently that he was bound by the order of the 14th September 1865. 

By s. 201 of Act VIIJ of 1859, it is enacted that if the decree be for 
money (which Ramkumar Ghose*s decree w^as), it sliall be enforced by the 
imprisonment of the party against whom the decree is made, or by the attach- 
ment and sale of his property, or by both, if necessary. By s. 205 debts due 
to the judgment-debtor may be attached and sold as property in execution of a 
decree. By s. 236, where the property shall consist of debts not being negotiable 
instruments or shares in any railway, banking, or other public company or 
corporation, the attachment shall be made by a written order prohibiting the 
creditor from receiving the debts, and the debtor from making payment thereof 
to any person whomsoever until the further order of the Court , and then by 
s. 240, in the case of an attachment by written order, any payment of the debts 
to the judgment-debtor after the order shall have been made known in the 
manner in the said Act mentioned, and during the continuance of the attach- 
ment, shall be null and void. 

It is not necessary to decide whether, if Ramkumar Ghose had purchased 
at a sale, under his execution, the attachment would have protected him from 
the eff’ect of the order of the 14tli September 1865, the attachment having been 
issued pendente Lite , — tliat is to say, ponding the proceedings between the 
Sannials and the Bhuttacharjias, in which the question was raised as to 
the right of set-off’. It may be admitted for the sake of argument, but 
only for the sake of argument, that liiSl the order of the 14th September 
1865, made by consent of the Sannials and of the Bhuttacharjias, directing the 
set-off’, amounted to a payment of the mesne profits bv the Sannials to the 
Bhuttacharjias, and a receipt thereof by the Bhuttacharjias within the meaning 
of s. 240. The effect of that section, howevei:, is, not to render the payment of 
a debt which has been attached in execution absolutely void, under all circums- 
tances and against every one, but merely to make it void, so far as may be 
necessary to secure the execution of the decree. The principle is clearly laid 
down in the case of Amend Loll Doss v. Jullocthnr Shaw (14 Moore’s I.A., 549, 
660). The private sale, pending the attachment, was binding upon Ram- 
kumar Ghose, and also upon the Bhuttacharjias. Ramkumar’s decree was 
satisfied by the sale to him of the mesne profits in lieu of the sum due to him 
under his decree. He never afterwards could have proceeded to execute that 
decree or to sell under the attachment. By privately purchasing the mesne 
profits which he had attached, he abandoned his execution, and also the 
attachment, which was a part of the execution. . 


3 CAL.— 89 


706 



ritfiil. till . 

Thste is a gc^afc Sistin^^bn between a private sale in satisfaction 
of a decree and a sale in ^eoution of a decree. In the formOT, the 
price is fixed by the vendor and purchaser alone ; in the latter, the 
must be made by public auction conducted by a public ofiBeer, of which 
notice must be given as directed by the Act, and at which the public are entitl- 
ed to bid. Under the former, the purchaser derives title through the vendor, 
and cannot acquire a better title than that of the vendor. Under the latter, 
the purchaser, notwithstanding he acquires merely the right, title, and interest 
of the judgment-debtor, acquires that title by operation of law adversely to the 
judgment-debtor, and freed from all alienations or incumbrances effected by 
him subsequently to the attachment of the property sold in execution. 

The High Court relied upon the case of Annaviinavadan v. lyasatvmy Ptllai 
(6 Mad. H. C. Bep., 65), but there is a distinction between that case and the pre- 
sent, for there the property sold was hypothecated to the plaintiff by the bond for 
which the decree was obtained. The case, however, is of no greater authority 
than [ 119 ] the decision under consideration, and their Lordships are not prepared 
to say that it would have been affirmed on appeal. 

Their Lordships cannot but regard as lamentable, the long, harassing, and 
expensive litigation to which the Sannials have been subjected in endeavour- 
ing to obtain the fruits of their decree of 1828, an object which, although 
upwards of half a century has elapsed since the date of the decree, they have not 
as yet attained. It is indeed a subject of deep regret that in the course of that 
litigation so many contradictory and conflicting judgments have been delivered, 
sometimes on appeal from an inferior to a superior Court, and sometimes even 
by the same Judges in reviewing their owm judgments. 

NOTES. 

[DISTINCTION BETWEEN A PURCHASEE AT A COURT BALE AND A PURCHASER 

AT A PEIYATE SALE. 

The distinction pointed out here has been held not to make the title of the execution* 
purchaser any the less derivative from that of the Judgment-debtor. 

He derives his title from him, however, and as such, 

(a) has been declared to be the Judgment debtor's legal representative : — (1896) 24 
GaL 62 F. B. overruling (1889) 16 Gal. 355 

(5) is bound by the adverse possession running against the Judgment-debtor: — (1891) 
16 Bom, 197. 

(c) is bound by the estoppel affecting the judgment-debtor and thus cannot question 
prior encumbrancers. — (3909) 10 C.L.J. 150 per Mookerjeo j relying on i 1895) 
22 Gal. 909 P.C. Mookerjee J disapproves of the views to the contrary held in 
(1887) 14 Cal 401 ; (1892) 20 Cal. 236 ; (1908) 38 Bom. 311 = 11 Bom. L.R. 26 

LIS PENDENS. 

The distinction suggested at the end of the Judgment in this case was thought to indicate 
that in involuntary Court-sales as distinguished from voluntary sales the doctrine of lis 
pendens would apply . — (1886) 10 Bom. 400 ; 8 Cal. 690 ; 402 ; etc ; 

But this is an erroneous view : — 16 Cal. 756 ; 26 Cal. 179 ; 26 Cal. 966 ; 28 Oal. 28. J 
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The S6th January, 1S81* 

Present: 

Sir B, Peacock, Sir M, Smith, Sir E. P. Collier, and Sir R Couch. 

Tarakchandra Bhuttacharjia 
versus 

Baikantnath Sannial and another. 

The hearing of the appeal of Tarakchandra Bhuttacharjia v. Baikanath 
Sannial and another, having been interrupted by the lamented death of Sir 
James CoLViLB, the case was reargued this day before the Committee, and 
their Lordships’ Judgment, at the close of the argument, was delivered, in the 
following terms, by 

Sip B. Peacock, — Their Lordships are of opinion that the decision of 
the High Court was correct as to the construction of the order of the 14th 
September 1865. That order runs as follows . — 

‘At the hearing of this case this day by consent of both parties it (torn) 
arranged that the plaintiff (torn), have simple interest only (torn), original 
decree from the year (torn), date of payment, it being (torn) that tlie cross- 
decrees of (torn), for wasilat also bears simple interest from date of ascertain- 
ment only. The orders, therefore, for calculating interest on the one hand upon 
the sum ascertained to be due in 1250, and for setting off the wasilat due to 
defendants year by year is modified, and there will be no annual account to set 
the two accounts against one another. The simple interest only will be 
[ 120 ] calculated from 1828, when the other decree can be set off against the 
gross amount once for all. Decree as above, with costs in proportion.” 

From this judgment, and from the decree which was drawn up upon it, it 
appears to their Lordships that the intention of the Court was, as the Court 
have themselves subsequently expressed in the judgment now under appeal, 
that the interest should be calculated on the Sannials’ decree from 1828 down 
to the time of that order, and that interest on the mesne profits, which had 
been assessed as due to the Bhuttacharjias, should be calculated at the same 
rate of 12 per cent, from the date when those mesne profits wei-e ascertained, 
down to the time of that order of the 14th September 1865. In point of fact 
the interest was calculated up to the 31st of December in that year, but in 
that respect the Bhuttacharjias, who were the appellants, have gained a benefit, 
and the other side have not objected. Their fjordships, therefore, think that the 
judgment of the High Court, so far as it relates to the calculation of interest, 
is quite correct. 

The decree of the Bhuttacharjias has not been set out on this record, but 
it appears that that decree included other matters than the mesne profits which 
were alluded to in the order. On the taking of the accounts before the Judge 
of the lower Court, the Sannials admitted a set-off to the amount of 
Ss. 3,00, 104-0-1. That amount included the sum of Rs. 16,324-10-16, in addi- 
tion to the Rs. 2,11,914-11-11, the amount of mesne profits as appears in the 
Appendix A-1 referred to in the judgment of the Judge of the lower Court. But 
in the account taken by the officer of the High Court, and in the decree of the 
High Court itself which was drawn up upon that account, no allusion what- 
ever is made to the sum of Rs. 16,324-10-15. No explanation could be given 
at the Bar of this omission. Their Lordships, therefore, think that the cause 
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should be remanded to the High Court to consider and determine whether or 
not that sum or any part thereof should be deducted from the sum decreed to 
the respondents. 

In adjusting the accounts between the parties, the High Court has 
calculated interest on the Bs. 291-7 allowed for the Amin's fees from the 
28th September 1828, whereas interest on that [121] account should have been 
calculated only from the 25th June 1844. It is a very small matter, but their 
Lordships think that the decree ought to be amended in that respect by 
deducting from the amount decreed to the respondents the excess of interest so 
allowed. 

Their Lordships will, therefore, humbly advise Her Majesty that the 
decree be varied to that extent, and that the case be remanded to the High 
Court for the purpose of considering and determining whether the sum of 
Bs. 16,324-10-15, or any part thereof, should or should not be deducted from 
the sum decreed to the respondents, and that in all other respects the decree 
ought to be affirmed. 

Upon the whole their Lordships think tliat the appellants ought to pay 
the costs of this appeal. 

Solicitors for the Appellants . Messrs. Wrentrnore and Swt?ihoe. 

Solicitors for the Bespondent, Bamkumar Ghose : Messrs. Oehme and 
Sumvierhays, 
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PULL BENCH. 

The 13th April, 1881. 

Present : 

Sir Eichard Garth, Kt., Chief Justice, Mr. Justice Pontipex, 

Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice McDoneld. 


The Empress versus Kassim Khan 
and 

The Empress versus Mussamut Dahia and another. " 


Crimt'tial Procedure Code (Act X of 1872), ss, US, 119— Penal Code 
(Act XLV of I860}, s 191. 

Neither the words “ shull answer all questions ’* ms 118 of the Code of Cnminal Pro- 
cedure, nor the words “shall be bound to answer all questions” ins 119 of the same Code, 
constitute “ an express provision of the law to state the truth ” within the ineamg of s. 191 
of the Penal Code 

[122] Sections 118 and 119 are merely intended to oblige persons to give such informa- 
tion as they can to the Police, in answ'oi to the questions which nia} bo put to them, and they 
impose no legal obligation on those persons to speak the truth. 

Tn Kassim Khan’s case it appeared that the accused was a witness for 
the prosecution in a criminal trespass case tried bv the Deputy Magistrate of 
the Sudder Sub-division of Midnapore, and he there stated on oath that some 
previous information which he had given to the Police was false. The Police 
officer who conducted the case for the prosecution, applied for and obtained 
sanction to prosecute the witness under s. 193 1 of the Penal Code. The accused 
witness was tried by the Joint Magistrate, who discliargod him, on the ground, 
that the statement made by liim on oath could not he used against him as a 
defendant, and that there was no prospect of proving tJiat the accused’s state- 
ment to the Police was actually false. The Magistrate of the District referred 
the case to the High Court, under s. 296 of the Code of Criminal Procedure, in 

• Full Bench References nuidc by Mr. .fustice Pontifex and IMi Justice Field, in 
Orimiua] Reference No. 3G of 1881, and by Mr Justice Mitter and kir. Justice Maclean, in 
Criminal Appeal No. 790 of 1880. 

t [Sec. 193* — Whoever intentionally gives false evidence in any stage of a judiciaj 
proceeding, or fabricates false evidence for the purpose of being 
Punishment for false used in any stage of a judicial proceeding, shall be punished with 
evidence. imprisonment of cither description for a term which may extend 

to seven jears, and shall also bo liable to fine ; and whoever inten- 
tional!} gives or fabricates false evidence in any other case, shall be punished with imprison- 
ment of either description for a term which may extend to three years, and shall also be liable 
to fine. 

Explmiatum i. — A trial before a Court Martial or before a Military Court of Request is a 
judicial proceeding. 

Explanation 2 . — An investigation directed by law preliminary to a proceeding before a 
Court of Justice, is a stage of a judicial proceeding, though that investigation may not take 
place before a Court of ^Justice, 

Explanatwn 3 . — An investigation directed by a Court of Justice according to law, and 
conducted under the authority of a Court of a Justice, is a stage of a judicial proceeding, 
though that investigation may not take place before a Court of Justice.] 
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oiito the procdediags of the Joint Magistrate should be quathed and 
a retrial of the accused ordered. The reference came on before Mr. Justice 
PONTIS’EX and Mr. Justice Field, who referred the matter to a Full Bench in 
the following terms : 

" Field, J. — The question submitted to the Full Bench I understand to be 
this : Can a person be convicted under a. 193 of the Penal Code for giving false 
evidence, the words alleged to be false having been spokpn to a Police officer 
engaged in making an investigation under the provisions of the Code of 
Criminal Procedure ? 

“ The definition of giving false evidence (s. 191) is,— 

‘ Whoever — 

(1) being legally bound by an oath, 

(2) or by any express provision of law, to state the truth, or 

(3) being bound by law to make a declaration upon any subject, 

makes any statement which is false, and which he either knows or believes 
to be false, or does not believe to be true, is said to give false evidence.’ 

“If will probably be admitted that (3) has no application to [128] the present 
case, and that it is concerned only with that class of cases, of which the decla- 
ration to be made by a person obtaining a marriage license is an example. 

“ Sections 118 ’* and 1191 of the Code of Criminal Procedure empower a 
Police officer making an investigation to examine persons acquainted with the 
facts of the case under inquiry, and enact that such persons shall answer all 
questions relating to such case, put by such officer, except criminating questions. 
Such answers may be reduced to writing, but they are not to be signed by the 
person making them, nor are they to form part of the record, or be sued as 
evidence. 

“ These provisions of the Code of Criminal Procedure require the persons 
examined to answer the questions put to them, but they contain no express 
provision that such persons s/ta/Z state the truth. This seems to take the case 
at once out of (2). 

Then as to (1), can a Police officer administer an oath? The Code of 
Criminal Procedure does not provide for the administration of an oath by a 
Police officer, but does not expressly prohibit it. In the case of accused per- 
sons, an oath is expressly prohibited. It has never been usual for Police 
officers to administer an oath. Then were ss. 4 and 5 of The Indian Oaths 


* [Sec. 118 : — An officer in charge of a Police-station or other officer making an investiga- 
tion may, by an order in writing, require the att^dance before 
Police officer’s power to himself of any person, being within the limits of his own or any 
summon witnesses. adjoining stations, who, from the statement of the complainant 

or otherwise, appears to be acquamced with the circumstances of 
any case which such officer is investigating ; and such person shall attend as required and 
sl^U answer all questions, relating to such case put to him by such officer. Provided that no 
person shall be bound to answer any questions tending to criminate himself.] 

t [Sec. 119 An officer m charge of a Police-station or other Police officer making an 
invest^ation, may examine orally any person suppos^ to be 
Oral examination of acquainted with the facts and circumstances of the case, and may 
witnesses by Police, reduce into writing any statement made by the person so 

examined. 

Such person shall be bound to answer all questions relating to such case put him by 
such officer other than questions criminating hin^f. 

Ho statement so reduced into writing shall be signed by 
Proviso. ^the person maMng it, nor shall it be treated as part of the reorod 

or used as evidence.] 
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Aot, X of 1873, intended to niter this practice ? Goneider the words * who may 

lawfully he examined before any person having bylaw authority 

to examine such persons,’ in s. 5. My own view is, that the practice was not 
meant to be altered. 

“ If, as a matter of fact, no oath was administered by the Police oflScer, 
I think there is an end of the question. 

“ The accused in this case gave certain information to the Police. Before 
the Magistrate he swore that this information was false. The District Magis- 
trate desired to have him punished under s. 193 of the Penal Code for giving 
false evidence in his statement made to the Police. It is suggested that he 
can be convicted on an alternative charge of giving false evidence either in his 
statement made to the Police or in that made to the Magistrate. 

“ The Joint Magistrate discharged the accused without drawing up a 
charge or calling upo'd him to plead to it, on the [ 124 ] ground, as it would 
seem, that there was no other evidence besides these two contradictory state- 
ments. The Magistrate of the District asks us to quash the Joint Magistrate’s 
proceedings and order a retrial. 

“ I do not concur with the case of Nim Chand Mookerjee (20 W. R. Or. 
Rul., 41). There is, as I have above pointed out, no provision of law which 
binds a person to state the truth in answer to a question put by a Police officer, 
and- unless a person is legally bound by an oath or by an express provision of 
law to state the truth, the offence of giving false evidence cannot be committed.” 

“ PONTIFEX, J. — I agree. The man might possibly be tried for making a 
false charge, or giving false information to a Public officer.” 

The Empress v. Mnssanm Dahta dnd Chedee DhMnuk was an appeal from 
a judgment and sentence passed upon them by the Sessions Judge of Tirhoot, 
The facts of the case are set out in the Reference to the Full Bench made by 
Mr. Justice MiTTER and Mr. Justice Maclean, the terras of which are as 
follows ' — 

“ A woBi&n of thirty years of age, called Guniya, was drowned in a well ; 
she w'^as the daughter of the appellant, Dahia. 

“ Information was given at the thana by a chowkidar on the 8th Septem- 
ber, that Guniya had accidentally fallen into the well. The head constable 
enquired into the case, and the appellant, Dahia, made a statement that her 
daughter had fallen into the well. 

“ On the 12th September, the same chowkidar reported that there was a 
rumour that the deceased had been pushed into the well by boy called Maha- 
deo ; and on the 13th September, Dahia made another statement to the head 
constable, which is marked B on the record. In this statement she distinctly 
stated that she had seen Mahadeo push her daughter into the well. 

“ Mahadeo was sent up on a charge of murder, but it was found to be false. 
In those proceedings Dahia gave evidence before the Magistrate to the effect that 
her daughter fell into the well accidentally. Mahadeo was discharged, and 
proceed-tl26]ings taken against Dahia and three others. Thfey were committed 
on charges under s. 211, but the Judge added charges under s. 193, and, in con- 
currence with the assessors, has convicted Dahia and her relative Chedee 
under that section. 

“ We think it is sufficiently proved that Guniya fell into the well, and 
that Mahadeo did not intentionally push her in. It is also, We think, clear, 
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that Dahia falsely told the head constable that she had seen Mahadeo push 
her daughter into the well. The head constable proves her statement to him. 
The case against the appellant Chedee is similar, except that the head 
constable proves only the record he made of Chedee’s statement, and not the 
words of that statement. 

We entertain considerable doubts whether, on the facts stated above, a 
-conviction for an offence under s. 193 of the Penal Code can be sustained. 
The Judge relies upon the decision of this Court in Ntm Ghand Mooherjee^s case 
(20 W. E., Cr. Eul., 41), in which this passage occurs at page 43 ; — 

But it is not necessary under s. 194 that the false evidence which is 
given should be the evidence given in a Court of Justice. Section 191 
provides that whoever is bound by any express provision of law to state 
the truth upon any subject, and makes any statement which is false, and 
which he knows or believes to be false is said to give false evidence. Now, 
under s. 119 of the Code of Criminal Procedure, a Police oflScer making an 
investigation may examine orally any person supposed to be acquainted with 
the facts and circumstances of the case, and siich person shall be bound to 
answer all questions put to him by such officer ; and it would bo a complete 
offence of giving false evidence as defined by s. 191, taking into consideration 
the provisions of s. 118 of the Code, if a false statement had been made by 
euch person.’ 

“As we arc not prepared to follow this decision, we should be glad to 
have an authoritative ruling on the point, which we would put in the form of 
this question — 

“ Whether the words, ‘ shall answer all questions ’ in s. 118, or the words 
* shall be bound to answer all questions* m s. 119, Criminal Procedure Code, 
constitute an express provision of law to state the truth within the meaning 
of s. 191, Penal Code ? ” 

[ 126 ] Mr, Gt C. Kilby for the Crown. — Under s. 118 of the Ci'iminal Proce- 
dure Code, the accused was bound to answer all questions put to him. If he 
refuses to answer, he mav be punished under s. 179 of the Penal Code, and 
the accused cannot be said to have answered the questions put to him within 
the meaning of the section if he gives answers which are intentionally false. 
Besides, being “ bound to answer ’* in s. 119 of the Criminal Procedure Code, 
must mean bound to answer truly. He is legally bound to speak tlie truth, 
and if lie does not, he is punishable under s. 191 of the Penal Code. A person 
who gives information, or who is examined under ss. 118 and 119 of the 
Criminal Procedure Code, is a witness. He is called so in the marginal notes 
to those sections. [PONTIFEX, J. — 1 see no reason why he should be called 
so.] He is punishable under s. 193 for giving false evidence. 

Cur, ad* vult. 

* [Sec. 191 . — Whoever being legally bound by an oath, or by any express provision of 
law to state the truth, or being bound by law to make a declara- 
Oriving false evidence. tion upon any subject, makes any statement which is false, and 

• which he cither knows or believes to be false, or does not believe 

to be true, is said to give false evidence. 

Explrmaiwn I , — A statement is within the meaning of this Section, whether it is made 
verbally or otherwise. 

Explanatim 2.^A false statement as to the belief of the person attesting is within the 
meaning of this section, and a person may be guilty of giving false evidence by stating that 
he believes a thing which he does not believe, as well as by stating that he knows a thing 
which he does not know.l* 
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The Judgment bf ttie Full Bench was delivered by '• « 

' ' ' Oartht C.’J. — We thih'^ jt plain' that, neither the words " shall answer all 
questions” in s. 118 of the Cridiinar Procedure Code, not the words "shall 
be. bound to ansivCr all questions ” ins. 119, of the same Code, constitute 
an express provisiop of law to state the truth” vfithin the meaning of s. 191 
o£>the Penal Code. 

Sections 118 and 119 are, in our opinion, merely intended to oblige 
persons to give such informa^tioo as they can to the Police in answer to questions 
which may be pfab to them, and they impose no legal obligation on those 
persons to speak the truth, 'unless we import the word " truly ” in each section 
after the word " questions” which we clearly have no rig.'t to do. 

Investigations in a Police Court are not, as a rule, conducted with the 
same care and accuracy as proceedings in a Court of Justice , and we think 
tha.t it would be extremely dangerous to the liberty of the subject, if informa- 
tion thus loosely tak^ri by a Police officer could he made the subject of a 
prosecution for giving false evidence. 

It may be that, in some cases, the giving of false information may be made 
the subject of a different charge under other sections of the Penal Code , but 
this is a matter upon which we are not now called upon to give an opinion. 

NOTES. 

[It was thought iu (1884) 10 Cal. 405 that s IGl Cr. P. C. 1882 had the effect of altering 
the law laid down here, but see (1900) 23 Mad. 544 ] 

[127] APPELLATE CIVIL. 

The 2nd April, 1881, 

Present • 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice 
Morris, and Mr. Justice Prinsep. 

Gureebullab Sirkar Judgment-debtoi’ 

versus 

Mohun Lall Shaha and others Decree-holders. " 

Lifnitatibn — Instalvients — Decree Payable by Instalments — Rent Decree — Beng, Act VIII 
' ‘ . of 285.^, s. 58 — Construction of Statute^i. 

j Per Gakth, C,. J.', and MORRIS, J. (Prtnsrp, J., dissenting) .—Tho words “ from the 
date of such judgment ” ms. 68 of Bong Act VIII of 18G9, should bo road as if they wore 
from the date when the rent is adjudged to bo payable.’* 

Per Prinsep, J.— Tho “ date of such judgment ’* in s. 58 of Beiig. Act VIII of J.869, 
means the date on which the judgment was delivered. 

Where the terms of an Act arc clear and plain, it is the duty of the Court to give effect 
to'it as'it.btandB. ! 

This was an application for execution of a money-decree for Rs. 100, 
which w4s passed against the defendant, under s. 30 of Beng. Aet VIII of 1869, 
on the 24th of January 1876. The decree directed the payment of the money 
l^y s0yeu..m^tftlnients, the first, be paidion the 12th of Pebruairy 1876, and 

’ ' • Apmaf from Appellate Order, 32 of 1880, against' the order pf H. Beveridge, Esq 

Judge of Rungpbre, dated the 16th September 1879, reversing the order of Baboo Gopee Mohun 
of Gaibaiiflha, dated the,6th July*i|B79. i ;> 
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the last on the 12th of August 1879. A previous application, which was made 
on the 10th of January 1879, was struck off on the 7th of March 1879. The 
present application was made on the 5th of April 1879. 

The Court of first instance dismissed the suit as barred by limitation, but 
this decision was reversed on appeal by the Judge of Bungpore, who held,>{rs^, 
that the application of the 5th of April was not a substantive application for 
execution, but merely a continuation of the application of the 10th of January 
1876, which had been struck off improperly ; and [128] secondly ^ that, not- 
withstanding the terms of s. 58 of Beng. Act VIII of 1869, limitatfon ran 
from the default in payment of the instalments, and not from the date of the 
judgment, citing the case of Behari Lall Mookerjee v. Mungola Nath Mookerjee 
(4 0. L. E., 371). 

The judgment-debtor appealed to the High Court. The appeal was 
heard by Mohris and Prinsep, JJ., who differed in opinion, in consequence of 
which, the case was again argued before the same learned Judges and the 
Chief Justice. 

Baboo Bhoirub Chunder Banerjee for the Appellant. 

Baboo Ishur Chunder Chuckerbutty for the Respondent. 

Garth| C. J. — The Judges of the Division Bench having differed in 
opinion, this case has been referred to me as a third Judge, and we have heard 
the point in difference again argued before us. 

The suit was brought under s. 30 of the Bent Law, and a decree was made 
in the Court of first instance by consent of the parties on the 24th January 
1876, for the sum of Bs. 100, payable by instalments. The first instalment of 
Bs. 10 was payable in January 1876, and the remaining instalments of Bs. 15 
each were payable respectively, in January and August of the years 1877, 1878, ' 
and 1879, the last becoming due in August 1879, or upwards of three years 
from the date of the decree. On non-payment of any one of these instalments, 
the whole sum decreed became due. 

The two first instalments were not paid in due course, and the whole 
amount thus became payable. 

An application for execution was made on the 10th of January 1879, which 
was struck off on the 7th of March following, in consequence of no one appear- 
ing in support of it. Another application was made on the Sth of April fol- 
lowing, and an objection was then taken, that by the terms of s. 58 of the Bent 
Law Beng. Act VIII of 1869 no execution could legally be issued upon the 
judgment, inasmuch as more than three years had elaps^ from the date of 
the decree. 

[129] The answer to this objection was two-fold : — 

1st. — That the application on the Sth of April was only a continuation of 
the former application of the 10th of January ; and 

2nd. — That, in a case like the present, the language of s. 58 ought not to 
be construed literally, but that the three years' limitation ought to be reckoned, 
not from the date of the judgment itsdf, but from the day when the sum 
decreed was adjudged to be payable. 

It was argued, and argued truly, that if the three years’ limitation was to 
be reckoned from the date of the judgment, any decree, although (Stained by 
eonsent, by which the amount payable would become due by insta^ents or 
otherwise at a date uKiire than three years subsequent to the judgment, would 
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be absolutely usdess ; and consequently that it would be -impossible for any 
■Court to make a valid decree for a sum payable by instalments at a time 
more than three years from the making of it. 

This would, of course, be materially limiting the power, which is given to 
the Courts by s. 210 of the Civil Procedure Code, to make any sum decreed 
payable by instalments. 

On the other hand, it is argued that the very object of s. 68 was, in the 
first place, to prevent the Courts from postponing the payment of rent for 
more than three years ; and in the next place, to oblige decree-holders to enforce 
their decrees within that period, on pain of losing their money altogether. 
The intention was to prevent ryots being harassed and oppressed by rent 
decrees being kept hanging over their heads for a lengthened period. 

I confess I have had difficulty in coming to a conclusion upon the 

point, and I am not at all sure that I have at last arrived at the correct one. 

On the one hand, the language of the section appears to be very plain, and 
there is no doubt much reason in the argument, that the sooner these rent 
claims are finally settled, the better it is for the interests of agriculture. 

On the other hand, it seems hardly reasonable, that when a ryot is really 
unable, from poverty or otherwise, to pay the [l30] whole rent within three 
years, “ar Civil Court should be positively disabled (even at the instance of the 
ryot himself, and out of consideration for his poverty), from making a decree 
payable by instalments extending over more than three years. 

Most of the authorities which have been cited appear to me to render us 
little or no assistance ; but it was decided in the case of Ooloke Money Dabia v. 
Mohesh Chunder Mosa (T. L. R., 3 Cal., 647) that the words ‘*no process 
of execution shall be issued on a judgment after the * lapse of three years’ in 
s. 58 '* mean, that execution shall not issue unless a proper application is made 
for it within three years. In this the Court seems to have adopted the view 
taken by the majority of the Full Bench in the case of Btdoy Krishna Ghose v. 
Kailas Chandra Bose (4 B. L. R., F. B., 82), 

These cases certainly serve to show no more than this, that the Court will 
put a reasonable construction upon Acts of the Legislature, and will not allow 
the strict language of a section to prevent their giving it such a construction. 
Authority is scarcely needed for such an elementary principle. 

The question with me has been, whether we ought to extend that principle 
to the present case ; and I have come to the conclusion that we ought. We must, 
I think, read s. 58 of the Rent Law with s. 210 of the Civil Procedure Code, 
and it seems to me manifestly for the benefit of ryots, that full powers should 
be given to the Courts to make rent decrees payable by instalments. 

If I am right in this, I think it almost follows as a matter of course, that 
it would be a great injustice to a decree-holder, whose rent is thus made payable 
by instalments, to give him a shorter time for executing his decree than one 
whose rent is made payable at once. 

I therefore think, that the reasonable construction of the two sections 
taJs^ together is this, that the words ^*from the date* of such judgment ” in 
«, wshpiAdbe road as if they were from the date when the rent is trudged to 
be 

If I am wrong in putting this somewhat liberal construction upon the 
-words of the section, I hope I may be set right either by a Full Bench or by the 
Legislatme. 
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E4813 The result of 4his decision will be, that the appeal will be dismissed with 
the 6ost8 of both hearings in this Court. 

Hovpis, J« — I concur. It seems to me that, in the absence of express 
provision, a local Eent Law cannot, by implication only, be understood to res- 
trict the general right possessed by Civil Courts to give decree for amounts 
payable by instalments over a period exceeding three years. 

Prinsep, J. — I regret to be unable to concur in the opinion expressed by 
my learned colleagues in this case. In my opinion the terms of s. 58 of the 
Bent Law prevent the further execution of this decree. 

. Section 43 of the Eent Law declares, that the Code of Civil Procedure 
shall regulate all proceedings in suits of this description, save as in that Act is 
otherwise provided. The Code of Civil Procedure (Act VITI of 1859), s. 194t, 
declares, that in all decrees for the payment of money, the Court may, 
for any sufficient reason, order thaj} the amount shall be paid by instalments ; 
but si 58 of the Eent Law provides, that “ no process of execution of any 
description whatsoever shall be issued on any judgment in any suit (for 
arrears of rent) “ after the lapse of three years from the date of such judgment, 
unless the judgment be for a sum exceeding five hundred rupees.’* In my 
opinion the date of the judgment is the date on which it is delivered for 
s. 185 1 of Act VIII of 1859 provides, that “ the judgment shall be dated by the 
Judge in open Court at the time of pronouncing it; ” and s. 189 adds, “ the 
decree shall bear date the day on which the judgment was passed.” Further, 
I am of opinion, that the intention of the Legislature in enacting s. 58 was to 
insist on the early realization of all decrees for small amounts of rent, by 
withholding any action of the Court towards obtaining payment by means of 
its processes. If acting under s, 194 a Court fixes an instalment beyond the 
term of three years from the date of its judgment so as not to come within 
the terms of s- 58 of the Eent Law, in my opinion that decree is, in that 
respect, a bad decree, and incapable of being put into execution. With 
032] the terms of s, 58 of the Eent Law so clearly expressed, the Court could 
have no sufficient reason for passing such an order. The consent of the parties 
would not affect the operation of the law, as has been held by PEACOCK. C. J., 
in the case of Krishna Karml Sing v. Him Sirdar (4 B. L.»E., F. B., 105). 

I am, therefore, of opinion , that we should read s.' 58 of the Eent Law 
according to the plain sense of the words, it being our duty to expound it as 
it stands. I would, therefore, set aside the order of the lower Court. 

^ Appeal dismissed, 

NOTES. 

[The majority oi the Full Bench in (1888) 9 Cal. 711 disBented from this ruling holding 
that the terms should be construed strictly ; Garth C. J. and Mitter J. dissented.^ 

• See the judgment of Lord WE8TBURY, in In re Risca Coal a'nd Iron Co., 4. D. F. and 
J., 466 ; and of BACON, J., in Ex parte Whitton, In re Oreaves, L. R., 13 Ch. D., 881. 

t [Sec, 194 . — ^In all decrees for the payment of money, the 
Payment by instalments. Court may lor any sufficient reason order that the amount shall 
be paid by instalments with or without interest.] 

t [Sec. 185 : — The judgment shall contain the point or 
Judgment, what to con- points for determination, the decision thereupon, and the reasons 
tain. for the decision, and shall be dated and signed by the Judge in 

open Court at the time of pronouncing it. 

Whenever the judgment is written in any other language than that which is in' ordinary 
use in the Court, the judgment* shall be translated ihto the 
Judgment to be translat- language in ordinary use in the Court, and the translation shall 
ed. ' ^ also be signed by the Judge. (Suspended by Act XX, 1869, 

s. 5, as respects the High Court, Calcutta).] * ' ^ ' 
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[7 0al. 132.] 

The 13tk‘ April, 1881. 

Present : 

Sir Richard Garth, Kt., Chief Justice, 

AND Mr. Justice McDoneld. 


Koylash Chunder Ghose and others Plaintiffs 

versus 

Sonatan Chung Barooie and others Defendants.* 


Easement — Bvght of Prescription — Effect of Illustrations — Limitation Act 

(XV of 1877)^ s, 26 and lUus. (b). 

On the 6th of April 1878, the plaintiffs sued for obstructing a right of way for boats ih 
the rainy season. The defendants admitted the obstruction, but denied the right of way. 
The plaintiffs proved that the right was peaceably and openly enjoyed, and actually used by 
them, claiming title thereto as an easement and as of right, without interruption, from 
before 1855 down to Novesmber 1875, since when no actual user of the way by the plaintiffs 
had tahen place. The lower Appellate Court dismissed the suit, on the ground that the 
plaintiffs had made no actual use of the way within two years previous to the institution of 
the suit. Heldj reversing the decision of the Court below, that, notwithstanding Act XV of 
1877, s. 26, illus. (5), actual user within two years previous to the institution of the suit is 
not necessary, in order that the right claimed may be acquired under Act XV of 1877, s. 26t. 

Illustrations m Acts of the Legislature ought never to be allowed to control the plain 
meaning of the section to which they are appended, especially when the effect would be to 
curtail a right which the section m its ordinary sense would confer. 

This was a suit to establish a right of way over the defendants* land. The 
plaint, which was filed on the 6th April 1878, [133] stated that, for upwards 
of twenty years prior to the institution of the suit, the plaintiffs had enjoyed, 
during the rainy season, a right of way for boats, to and from their house, 
through certain channels cut in the defendants’ land. That the defendants had, 
on the 1st of June 1876, obstructed the way by filling up the channels, and 
they claimed to have their right declared and the obstructions removed. The 

♦ Appeal from Appellate Decree, No 2802 of 1879, against the decree of Baboo Nobin 
Chunder Gangooly, Second Subordinate Judge of Dacca, dated the 13th October 1879, 
reversing the decree of Baboo Brojo Nath Roy, Officiating First Munsif of Moonsheegunge, 
dated the 28th December 1878. 

t [Sec. 26 . — Where the access and use of light or air to and for any building have been 
peaceably enjoyed therewith, as an easement, and as of right. 
Acquisition of right to without interruption, and for twenty years, and where any way 
<easements. or watercourse, or the use of any water, or any other easement 

(whether affirmative or negative) has been peaceably and openly 
•enjoyed by any person claiming title thereto as an easement and as of right, without interrup- 
tion, and for twenty years, the right to such access and use of light or air, way, watercours^i 
use of water, or other easement, shall be absolute and indefeasible. 

Each of the said periods of twenty years shall be taken to be a period ending within two 
years next before the institution of the suit wherein the claim to which such period relates is 
contested. 

Explanation . — Nothing is an interruption within the meaning of this section, unless 
where there is an actual discontinuance of the possession or enjoyment by reason of an 
obstruction by ^he act of some person other than the claimant) and unless such obstruction 
is submitted to or acquiesced in for one year after the claimant has notice thereof and of the 
person making or authorizing the same to be made.] 
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idaintiffs was in the rainy season of 1282 (June to November 1875), the suitr 
was barred by s. 26t of the Limitation Act, XV of 1877. The Subordinate Judge 
also referred to Oope Chund Setia v. Bhoobun Mohim Sen (23 W. B., 401) 
and Baboo Ltuskmee Pershad Narain Singh v. Tiluckdharee Singh (24 W. B.^ 
295). The plaintififs appealed to the High Court. 

Baboo Surry Mohun Chuckerbutty for the Appellants. 

Baboo Owrudae Banerjee for the Bespondents. 

The Juddment of the Court (Gahth, C. J., and McDoneIiL, J.) was 
delivered by 

GaPthi C. J. —The plaintiffs in this suit claim a prescriptive right of 
passage for boats over the defendants" land, when it becomes covered with 
water during the rainy season. 

The first Court found that the'plaintiffs had enjoyed this right for upwards 
of twenty years ; and accordingly made a decree for the removal of certain 
obstructions which were put up by the defendants in June 1876 for the purpose 
of preventing the plaintiffs from exercising their right. 

The lower Appellate Court does not expressly negative the finding of the 
lower Court npon the facts, although it throws some doubt upon its correctness. 
But it has decided against the plaintiffs upon the preliminary ground, that as 
no actual exercise of the right had taken place within two years before suit, 
the plaintiffs are barred by limitation. ^ 

[184] From this judgment the plaintiffs have appealed ; and we have, 
therefore, to consider the true meaning of the last clause of s. 26 of the Limi- 
tation Act, more especially when applied to the particular kind of easement with 
which we are now dealing. And in order to see precisely how the question 
arises in the present instance, it will be well to take the facts as found by the 
first Court. 

The plaintiffs have enjoyed for upwards of twenty years this right of 
passage for their boats over the defendants’ land, when that land is flooded in 
the rainy season. 

The first interruption of the plaintiffs" right occurred in June 1876, before 
the rains had commenced ; when the defendants, with a view of preventing the 
plaintiffs from exercising their right, put up the obstructions, which are the 
subject of complaint. 

On the 6th of April 1878, or about one year and ten months after the 
interruption, this suit was brought. 

Now, if the right was enjoyed by the plaintiffs for twenty years before the 
interruption, and the interruption itself was the first breach of enjoyment, it is 
obvious that the enjoyment must have continued up to a time within two years, 
before suit, in which case there would be no bar. 

But the Subordinate Judge considers that because there was no actual 
exercise of the right within the two years, the suit is barred. 

He relies upon two decisions of this Court, — one in the case of Baboo 
Luchmee Pershad Narain Singh v. Tiluckdharee Singh (24 W. B., 295), 
which does not support him at all, as there the alleged right was interrupted 
more than two years before suit ; and the other, the case of Ooopee Ckand Setia 
defendants admitted the obstruction, but denied the right of way. The Court 
of first instance gave (he plaintiffs a decree, which was reversed on appeal, 
the Subordinate Judge^holding that, as the last instance of actual user b^ the 
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V. Bhoohm Mohun Sen (28 W. B., 401 )« which only 8ui)iiiorts him to this extent 
that the, learned Judge in that case refers to illus. (b) of s. 26 as showing that 
there should be some actual user of the right within two years before suit. It 
is no doubt, upon the strength of illus. (6) that the Subordinate Judge has 
dismissed the suit, and we cannot blame him ; for when the language of 
a section points to one view of the law, and one of the illustrations of 
H86] the section points to another, it is a very difficult thing for the subor- 
dinate judiciary to decide which view to adopt. 

Indeed it is very difficult for the High Court, whose duty it is to construe 
recent Acts of the Legislature, to say what precise weight ought to be attached 
to these illustrations. So far as they merely serve to explain the meaning of the 
section, we have no doubt that they may often be found useful, especially 
amongst a class of judicial officers who are not very conversant with the 
meaning or working #|i>the section itself. • 

We have already decided, however, more than once in this Court, that the 
illustrations ought never to be allowed to control the plain meaning of the sec- 
tion itself, and certainly they ought not to do so, when the effect would be to 
curtail a right which the section in its ordinary sense would confer. 

It will be sufficient to say no more than this for our present purpose. 

The 26th section of the Limitation Act only renders it necessary, as far 
as we can see, that the enjoyment of the right claimed should have continued 
till within two years before suit. The section says not a word as to any actual 
user or exerciae of the right within the two years. It is obvious to us, that the 
enjoyment intended by the section means something very different from actual 
user. In order to establish the right, the enjoyment of it must continue 
for twenty years ; but in the case of discontinuous easements, this does not 
mean that actual user is to continue for the vrhole period of twenty years. On 
the contrary, there may be days and weeks and months, during which the right 
may not be exercised at all, and yet during all those days and weeks and 
months, the person claiming the right may have been in full enjoyment of it. 

The easement with which we have to deal in the present case affords a 
remarkable illustration of this. 

The right which the plaintiffs claim can only be used by them during the 
two or three months of the year when the defendants' land is flooded ; and if 
there were a lack of rain it is probable, that even for twenty or twenty-one 
months, the right might not be exercised at all ; and yet, so long as the p^ain- 
tiffs’ right was not interfered with, whenever they had C136J occasion to use 
it, their enjoyment must, we conceive, be considered as continuing during all 
the year round. 

Unless this were so, a person in the plaintiff’s position, who could only 
use his right during a short period of the year, could never gain a prescriptive 
right at all. 

Illustration (6), therefore, which would seem to make “enjoyment” equi- 
valent to “ actual user ” must, we think, be rejected, especially as the latter 
clause, which follows the words “ The suit shall be dismissed ” is obviously quite 
unnecessary for the purposes of the illustration. 

If the view which we take in this respect is not the right one, the only 
way for persons in the plaintiffs' position to establish their rights by prescription, 
would be to claim, not under the Limitation Act, but by immemorial user, and 
get the Court to presume their rights after a twenty -five or thirty years’ enjoy- 
ment, unless the defendants could show anything to the contrary. Their 
Lo^ships in the Privy Council have lately held, that it is not necessary that 
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rights should be olaimed under the Limitation Act; see Bajrti/p Koer 
ffossew (L L. B., 6 Oal., 3di). ' ■ , r i 

The case must, thhrefolre,, go ^aokto the lower Appeliate Court to try^thh 
question, whether the plaintiffs have enjoyed' (in thb sense' which we attribute 
to the word “ enjoy”) the right which the’y clainp for twenty years before the 
obstructions were put up in June 1876. . ‘ ‘ ' 

The costs in this Court and in the Court below will abide the result. 

Case remanded. 


NOTES. 

n ACTUAL USER. | 

In (1899) 26 Cal. 693 it was pointed out that no rule was laid down in this case (and n6nh 
co,uld be laid down) as to what would or would not constitute a continuanec of the enjoyment 
as of right when there was no exercise of it for any given period and that must depend upon 
the circumstances of each case and the nature of the right claimed, and it was laid doWn that 
when there is no user for a long time, there must be circumstances from which the Court 
can infer the continuance of an enjoyment as of right over the whole statutory period, and the 
cessatian of the user must bo at last consistent with such continuance. 


See alsoMitra on Limitation (1911) Tol I, pp. 575 — 576. 

11 ILLUSTRATIONS IN ENACTMENTS. 

Illustration does not control the plain meaning of the section • — 

See also, 6 Cal. 171 , 1 All 587 ; 1 Bom. 147 14 M.L. J. ‘210 ; 10 C. P. L. R. 1 ; ‘20 Mad. 

481 : (1907) 11 C.W.N. 959=34 Cal. 941.] 


[187] Tlfie ISth April, 1881. 

Present : 

Mr. Justice Cunningham and Mr. Justice Prinsep. 

Khodabux Defendant 

versus 

Budree Narain Singh and another Plaintiffs.*'* 

[=8 C. L. R. 306.] 

Limitation — Minor's Bight to Sue — Limitation Act (XV of 1877) y s 7. 

A suit by a guardian on behalf of a minor is that of the minor, and is governed by the law 
of limitation applicable to the minor. 

So, whore a minor had been dispossessed of his share in certain property, which had 
been sold m execution of a decree, and where an application under s. 268 of Act VIII of 1859 
to oDtain possession of the share was made by the then guardian of the minor, and disallowed, 
and subsequently, but beyond the period of one year from the date of the application, a suit 
was brought to obtain possession by another guardian of the infant, who had been duly 
appointed, — 

Held that such suit was not barred by limitation, the right to sue being that of the 
minor, and that it might be exercised by any one duly appointed on his bebalf during his 
minority, or by the infant himself, within the time limited by s. 7 of Act XV of 1877 {, 
after attaining his majority. 

* Appeal from Appellate Decree, No. 2344 of 1879, against the decree of F. Cowley, Esq., 
Officiating Judge of Purneah. dated the 15th August 1879, reversing the decree of S. Wri^t, 
Esq., Subordinate Judge of that district, dated the 16th April 1879. 

t [Sec. 7 : — ^If a person entitled to institute a suit or make an application be, at the thne 
from which the period of limitation is to be reckoned, a minor, 
Legal disability. or insane, or an idiot, he may institute the suit or make the 

application within the same period after the disability has 
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Sreemutty Suffuroonnissa Bibee V. MbOH$h$$^ Ndorul Sossein (17 W, B., 419) and 
Huro Soonduree Chotvdhrain v. Boy Ckowdhry (3 W. B., 8) followed. 

In this case the two plaintiffs, who were minors, sued the defendant, 
through, their mother and guardian as next friend, to obtain a declaration of 
their title to, and for' possession of, a 2-anna share in certain plots of land. 
It appeared that a 4-anna share in these lands had belonged to their father 
Bhimra] Singh Sudia, who died in 1277 M. S., corresponding with the year 
1870, leaving as heirs bijs sons Pahulwan Singh, Zemindar Singh, and the two 
plaintiffs. On the 8th May 1877, the interest of Pahulwan Singh in this 
4-anna share was sold in execution of a decree against him alone, and in due 
course the sale was confirmed on the 18th June 1877 ; and the defendant, who 
was the auction-purchaser, obtained possession of the whole 4-anna share. 
On the 2l8t September 1877 [ 188 ] Zemindar Singh made an application 
to the Subordinate Judge, under Act VIII of 1859, with respect to three out 
of the four annas share, on behalf of himself and the present plaintiffs, alleging 
that they had been dispossessed of their share In the property by the auction- 
purchaser, and praying that his possession over their 3-anna share might be 
set aside; but, on the 9th November 1877, this application was rejected. 
Subsequently the plaint in the present suit was tiled on the 22nd January 
1879, the mother of the two minor plaintiffs having been duly appointed their 
guardian. The defendant, in his written statement, contended that the suit 
was barred by limitation, inasmuch as it was not brought within one year of 
the date of the order of the 9th November 1877 ; and also that the debt, for 
which the property was attached and sold under the decree against Pahulwan 
Singh, was contracted for the benefit of the joint family, and that, therefore, 
the whole of the joint family property was liable. The Subordinate Judge 
dismissed the suit, holding that it was barred by limitation, and that it was, 
therefore, unnecessary to go into the merits. From that decree the plaintiffs 
appealed, and the lower Appellate Court reversed it, and remanded the 
case under s. 562*“ of the Civil Procedure Code, for the purpose of its being 
disposed of o n the m er its. 

ceased, as woald otherwise have been allowed from the time prescribed therefor in the third 
column of the second schedule hereto annexed. 


When he is, at the time from which the period of limitation is to bo reckoned, affected 
b> two such disabilities, or when before his disability has ceased, 
Double and successive he is affected by another disability, he may institute the suit or 
disabilities. make the application within the same period after both dis- 

abilities have ceased as would otherwise havi. been allowed from 


the time so prescribed. 

When his disability continues up to his death, his legal representative may institute the 
suit or make the application within the same period after the death as would otherwise have 
been allowed from the time so prescribed. 

When such representative is at the date of the death affect- 
ed by any such disability, the rules contained in the first two 
paragraphs of the section shall apply. 


Disability of representa- 
tive. 


Nothing in this section applies to suits to enforce rights of pre-emption, or shall be 
deemed to extend, for more than three years, from the cessation of the disability or the death 
of the person afiected thereby, the period within which any suit must be instituted or appli- 
cation made.] 

* [Sec. 562 : — If the Court against whose decree the appeal is made has disposed of the 
suit upon a preliminary point so as to exclude any evidence of 
Bemalid of case by fact which appears to the Appellate Court essential to the deter- 
Appellato Court. mination of the rights of the parties, and the decree upon such 

preliminary point is reversed in appeal, the Appellate Court 
may, if it thinks fit, by order, remand the case, together with a copy of the order m appeal, 
to the Court against whose decree the appeal in made, with directions to re-admit the suit 
imder its original number in the register and proceed to investigate the suit on the merits.] 


8 CAL.— 91 
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tb^ MmAmA ihtWi ip04ui^y f^jipei^ad to tho High Oourt. 

Baboo Tmmk NalHPatUit fotthe Appellantt 
Baboo JSam Ohum Mitter for the Bespoodents. 

The Jadgmant of the Court (Cunningham and Fbinsef, JJ.) was 
delivered by 

Cmmlnghain, J. — In execution of a decree obtained against Pahulwan 
Singh, the eldest of four brothers, Zemindar the second brother, as guardian of 
the two youngest, minors, intervened under s. 269, Act VIIT of 1869 ; but his 
opposition was disallowed on the 9th November 1877. 

On 22nd January 1879, Pryabuttee, the mother of these minors, who has 
since been appointed guardian in the place of Zemindar, instituted the present 
suit on their behalf to set [139] aside the order of the 9th November 1877, and 
to recover possession of the minors • property. 

The only point for our decision in special appeal is, whether this suit is 
barred by limitation, inasmuch as it has been brought more than one year 
from the date of the order passed under s. 269. The first Court dismissed 
the suit as barred, but on appeal the District Judge has set aside this order, 
and remanded the suit for trial, holding that as the plaintiffs are still minors, 
no limitation would apply to this suit. 

We aio of opinion, that this view of the law is correct The right to sue 
is that of the mmois, and can, under s 7, Act XV of 1877, be exercised by 
them within a certain time from their attaining maiority. They are, no doubt, 
bound by any act lawfully done on then behalf by a properly appointed 
guardian, but if they have a right to sue, and that right has not been exercised 
on their behalf by their guardian, it exists until they are qualified to act for 
themselves 

The special appellant’s pleader argues, that Zemindar having failed to sue 
within one year, any suit by him would be barred , and that, consequently, 
the present guardian, hib successor, would also be barred, though probably the 
minors might themsehes sue after attaining majority. The guardian, however, 
is no party to a suit The parties are the minors, and he is only their 
representative The law of limitation for suits only applies to the parties 
themselves The law may be different as regards appeals, because a minor’s 
rights are not specialh excepted in this respect If, therefore, the minor’s right 
to sue IS not affected by the law of limitation, it may be exercised on their 
behalf by anv peison empoweied by law so to act, so long as they aie incapable, 
by reason of minority, from acting for themselves The oases of Sre&fmitty 
Snfiuroonmssa Btbce v Momishee Noorul Hossezn (17 W. R , 419) and Huro 
S^'Oftduree Ghowdhratn v. Annund Nath Roy Ghowdhry W.B , 8) are in point. 

We, therefore, dismiss this special appeal with costs. 

Appeal dismissed. 

NOTES. 

[The Rame piiiiciplo was applied m (1883) 7 Bom. 179 to an application for execution 
filed within the peiiod pro&onbod under s 7 cf Act XV of 1877, but long after a Rimilar appli- 
cation by the guardian during minority.] 

*[Sec 269 — If it shaU appear that the assiRtance or obstruction to the delivery of posses- 
sion was occasioned by any person other than the defendant 
Obstruction by claimants claiming a right to the possession of the property sold as 
other than defendants proprietor, mortgagee, lessee, or under any other title, or if in 
the delivery of possession to the purchaser any such person 
claiming as aforesaid bhall be^ dispossessed, the Ckiurt, on the complaint of the purchaser or 
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[liO] OEIGINAti CIVIL. * 

The 4th May, 1881. 
PBESENT: 

Me. Justice Bbouqhton. 


Watkins 

verms 

Dhunnoo Baboo. 

Infant — liinor^Nexi friend — Costa of minor — Necessaries — Contract Act 
(IX of 1872), 8. 68. 

Where a suit has been "brought against a minor, the effect of which, if successful, would 
be t o deprive the minor of his property, the costs of successfully defending that suit on his 
behalf may, when his property is in the hands of the Receiver of the Court, be recovered 
from the minor as necessaries, in an action brougbi against him by his attorney. 

This was a suit brought by «the plaintiff, an attorney of the High Court, 
for the recovery of Bs. 1,469-4 from the defendant, who is a minor, on account 
of work done and money paid for the defendant as his solicitor. It appeared 
from* the plaint and the evidence in the cause, that, on the 8th of April 1876, 
the defendant, by his mother and next friend Champa Beebee, brought a suit 
against his paternal uncle, one Chunnoololl Johurry, seeking for an account and 
partition of the estate of his grandfather, Inder Chund Johurry. Shortly after 
the institution of the suit, Champa Beebee was removed, and Mr. C. F. Pittar, 
an attorney of the High Court, was appointed next friend of the minor in her 
place. 

On the 28th of July 1876, a decree was made in the above suit, whereby it 
was ordered that the partition asked for should be carried out, and that the 
share of the plaintiff should be handed over to the Beceiver of the Court, to be 
retained and managed by him for the plaintiff until the latter should attain his 
majority. A commission of partition was issued out, and on its return it was 
found that the value of the minor’s share was about a lakh of rupees. 

On the 20th of March 1877, one Paunch Cowrie Mull and others instituted 
a suit in the High Court, against Chunnoololl Johurry, Champa Beebee, and 
the minor, claimii^ that the property, the subject of the partition suit, was not 
the property [HI j of the defendants, but belonged to Paunch Cowrie Mull and 
his oo-plaintiffs, who claimed to be trustees thereof for the purpose of carrying 
out certain religious trusts. Mr. Pittar was appointed next friend of the infant 
in that suit also, and the plaintiff in the present case was the infant’s attorney. 
The suit was dismissed with costs on the 20th of August, and this decree 
having been appealed from, the suit was finally dismissed on the 21st of March 
1879. On the 25th of September 1879, a writ of attachment v/as issued out 
against Paunch Cowrie Mull and others for the recovery of the taxed costs as 
between party and party, but the writ was not executed, as the plaintiff could 
not be found. The plaintiff, Mr. Watkins, who had paid all the costs of the 
infant both in the Court of first instance and in the Court of Appeal, then 
instituted the present suit to recover them from the minor’s estate. 

of such person claiming as aforesaid, if made within one month from the date of such 
resistance or obstruction or of such dispossession, as the case may be* shall enquire into 
the matter of the complaint and pass such order as may be proper in the circumstances of the 
case, ^e order shall not be subject to appeal, but the party against whom it is given shall 
be at liberty to bring a suit to establish his right at any time within one year from the date 
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Mr. Trevelyan^ for the plaintiff, . Gbnt$t!!xde<} that the costs paid by the 
plaintiff, and incurred in the suit and appeal, were necessaries within the 
meaning of s, 68 of the Oontract Act : see QplUns v. Brook (6 H. and N., 700), 
Brown v. Ackroyd (6 E, and B., 819), Wilson v. Ford (L. B., 3 ExcL 63). 

Mr. T. A. Apcar, for the defendant.— Thi case is covered by Badhanauth 
Bose V. Suttoprosono Ghose (2 Ind. Jur., N. S., 269) and Denonauth Bose ▼. 
Btiggoobardtal Singh (Unreported, per WHITE, J., 8th June 1880). Collins v. 
Brook (5 H. and N., 700) has nothing to do with this case. The other cases 
cited have no reference to infants. , . ^ 

Mr. Trevelyan, in reply, said that the question as to whether costs are 
“ necessaries was not entered into in the cases cited by Mr. Apcar. 

Bpou^hton, J. — The plaintiff, an attorney of this Court, seeks to recover 
Es. 1,469-4, with interest, on account of certain costs incurred by him in 
defending a suit for the present defendant, who was, and still is, an infant 
under agOi 

[H2] He contends that these costs are “ ftecessaries” within the meaning 
of the Indian Contract Act, s. 68, which enacts, that if a person, incapable of 
entering into a contract, &c., is supplied by another person with necessaries 
suited to his condition in life, the person who has furnished such supplies is 
entitled to be reimbursed from the property of such incapable person.” 

The infant, on the 8th of April 1876, through his mother and next friend, 
sued his uncle for an account and partition of the estate of his grandfather, 
and a decree was made by consent, on the 28th of July 1876, for partition. It 
was directed that the infant’s share should be delivered to the Beceiver of this 
Court. Mr. C. F. Pittar, an attorney of this Court, was substituted for the 
mother as the next friend of the infant. The partition was made, and the 
property allotted to the defendant is now in the bands of the Beceiver. 

Afterwards, on the 20th of March 1877, one Paunch Cowrie Mull and 
others sued the infant and others, praying that the will of one Hoolassee Lall 
might be construed ; and that the rights of the plaintiffs, as members of a 
certain Paunch and the other religious trusts under this will, might be 
ascertained, and that, if necessary, this suit might be treated as supplemental 
to the former suit. 

In this second suit Mr. Pittar also was appointed guardian ad lite^n for 
the infant. 

This second suit was dismissed with costs. The plaintiffs appealed, and 
ultimately the appeal was dismissed also with costs. 

Attempts have been made to execute these decrees for costs, but^ the 
persons against whom this execution was sought cannot be found, and have no 
property. 

If Paunch Cowrie Mull had succeeded in his suit, the property adjudged 
to the infant in the first suit would have been swept away. 

There was, however, a good defence to the suit ; and it was therefore 
necessary, in the ordinary acceptance of the term, that proceedings should be 
taken to protect the interests of the infant from this attack which was made 
on his property. 
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A proper and responsible person was appointed to act as [IW] guardian to 
the infant, and to see that no unnecessary proceedings should be taken on his 
^behalf ; and the guardian protected himself from personal liability by an agree- 
^ment with the present plaintiff, who wais retained by him to act as attorney for 
the infant defendant. 

It is contended, upon the authority of a case decided by Mr. Justice 
Pheab — Badhanauth Bose v. Suttoprosono Ghose (2 Ind. Jur., N, S., 269), and 
a late case decided by Mr. Justice WHITE on the 8th of June 1880 — Daionauth 
Bose V. Buggoobardial Singh (Unreported), that these costs, although they have 
been properly incurred in defending an action which ought to have been 
defended, are, nevertheless, not recoverable. 

In the first case Mr. Justice Phear held, that there was no contract by or 
on behalf of the inf^t, and the reasons are given why an infant is not 
permitted to enter into this particular « contract, but must act vicariously 
under the established rules of Court. These rules are now embodied in the 
Code of Civil Procedure, Act X of 1877, s. 11," and the Contract Act, does not 
allow an infant to enter into any contract. 

In the case decided by Mr. Justice White, it appears that the guardian 
was also a party to the suit, and that the infant's estate was in his hands. 

The notes of the judgment are very short, and, as I understand them, it 
was held that the decree should be against the guardian, and that he could 
recoup himself out of the infant's estate. 

The infant in this case comes within the description of a person incapable 
of entering into a contract, and the question is, whether the work done for him 
by the plaintiff comes under the head of ** necessaries." 

It has been decided in the case of Colhns v. Brook (5 H. and N., 700), 
cited by Mr. Trevelyan, that payment made to avoid arrest is a necessary. In 
Brown v. Ackroyd (5 E. and B., 819), a suit to protect the person from violence 
wasoconsidered in the same way necessary. 

In Wilson V. Ford (L. R., 3 Exch., 63) it was contended, that Broivn v. 
Ackroyd (5 E. and B., 819) went as far as the law allowed in this direction ; 
im but it was considered by the Barons of the Exchequer, who were 
unanimous, that where a wife had been deserted by her husband, wlio had 
deprived her of her property, and when she had failed in her endeavours to 
persuade him to return to her, and had instituted proceedings for the 
restitution of conjugal rights, the costs of all reasonable proceedings incurred 
in this manner were necessaries, including the expenses of taking Counsel's 
opinion ifpon the construction of a settlement and expenses incurred by her 
to protect the husband’s property from a distraint. If an infant is liable for 
necessary food and raiment suitable to his condition in life, on the ground 
that they are necessaries, it would be strangely anomalous if the law were to 
hold that proceedings properly taken to preserve him from complete ruin and 
destitution must be taken at the risk and expense of those persons who act for 
his benefit, and who may, or may not, recover the money so spent, as the 

*[Sec. 11. — ^The Courts shall (subject to the provisions here- 
Courtq to try all Civil suits in contained) have jurisdiction to try all suits of a civil nature 
unless specially barred. excepting suits of which their cognizance is barred by any 
enactment for the time being in force. 

Expkmaiim *A suit in which the right to property or to an office is contested is a suit 
of a Civil nature, notwithstanding that such right may depend entirely on the decision of 
questions as to the religious rites or ceremonies.] 
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infuxti OQ coming of Age, may chance to approve of or rapudiate the arrange- 
ments, uid be willing or unwilling to repay them. I think that the case ci 
Wood V. Ford (L. 3 Ezoh.) is sufficient authority for the proposition that the 

costs of a proper suit or defence of a suit in which property is involved 'ate 
recoverable from tiie infant's estate, and as the costs appear to have been 
taxed and to be reasonable in the present instance, the jj^aintiff is entitled to 
succeed. It was, however, very right that the question shotdd have been 
discussed. The costs of both parties must be paid out of the estate of the 
infant. (See the observations of the Master of the Bolls, Sir Gieorge Jessel, 
in Steed v. Preeee, L. B., 18 Eq., 192). 

Attorney for the Plaintiff : Mr. Farr. 

Attorney for the Defendant : Mr. M. Oamell. 

BOTES. 

[HBCES8ARIBB:MIM0B, SUIT AOAIEST, FOR— 

In the following oases it was held that a suit was maintainable against a minor as 
coming within the meaning of ** necessaries ** in Seo. 68 of the Contract Act * 

(1) Costs incurred in defending a suit on behalf of a minor in which his property was in 
jeopardy came within the scope of ** necessaries '* : — (1881) 7 Cal. 140. 

But in (1894) 17 Mad. 257 under similar circumstances it was held that no suit will lie. 
So also is the view expressed in (1894) 21 Cal. 872 where their Lordships observe as 
regards the main case as follows : — 

“ Whether the principle which underlies that decision can be supported in its entirety, 
it is not necessary to discuss in this case.’* 

(2) Costs incurred in defending a minor in a prosecution for dacoity was held to be fall 
under necessaries ” (1894) 21 Cal. 872. 

See also (1894) 17 Mad. 306. 

(3) Loan to a minor to save his property from sale in execution : — (1883) Punj. Bee. 
Ko. 185; (1888) Punj. Bee. No. 96. 

(4) Money borrowed by a minor manager of a Hindu family for marriage of his sister : — 
(1910) 32 All. 325. 

II DEFIMITIOH OF— 

See (1909) 36 Cal. 768 and Pollock and MuUa’s Contract Act, 8rd Ed. p. 59.] 
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[H6] APPELLATE CIVIL. . 

The 17th March 1881. 

Present : 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice McDonbll. 

Doorga Churn Dhur and another Plaintiffs 

versus 

Rally Coomar Sen Defendant. 

Easement — Bight of way — Right of passage for boats mthe rainy seasonr— Water. 

A right of passage for boats in the rainy season over a channel wholly in another man *b 
land, is, in respect of eztenii analogous to an ordinary right of way ; and the dominant 
owner cannot complain of the servient owner’s narrowing the channel, so long as the latter, 
by so doing, does not prevent the former from passing and repassing as conveniently as he 
has always been accustomed to do. 

A right of passage for boats in the rainy season over another person’s tank must be 
claimed in a particular direction in order to be valid. 

In this case the plaintiffs alleged that there was a permanent passage for 
boatsr in the rainy season, over the defendant’s land, within which it was 
wholly included ; that the way was through a gar, or ditch, opposite the defend- 
ant’s house, and thence (after passing in various directions) through the 
defendant’s tank. The plaintiffs claimed a right of way over this passage as 
an easement, and they alleged that the defendant had narrowed the gar and 
closed up the tank. The lower Appellate Court found, that though the defend- 
ant had narrowed the gar, he had not interfered with the plaintiffs' coming 
and going as they had been accustomed to do ; and he dismissed this portion 
of the plaintiffs' claim, citing Goddard on Easements, 2nd Ed., pp. 256-7. 
With regard to the way claimed by the plaintiffs over the defendant’s tank, 
the Judge said : “It appears from the evidence that there was no particular 
road, and that plaintiffs’ boats used to pass all over defendant’s pond. Such 
a state of things cannot give the plaintiffs a right of way over the whole or any 
[ 146 ] portion of the pond ” — Badha Nath Sttgracharjt v. Baido Nath Seal 
Kabiraj (3 B. L. E., App., 118), and Joy Doorga Dossia v. Jugger Nath Boy 
(15 W, E., 295). The plaintiffs’ then appealed to the High Court. 

Baboo Troylukho Nath Hitter and Baboo Orish Chunder Chowdhry for 
the Appellants. 

Baboo Bussunt Coomar Bose for the Eespondent. 

The Judgment of the Court (Garth, C.J., and McDonbll, J.) was 
delivered by 

Oarth, G. J. — The plaintiffs claim a prescriptive right of passage for 
boats over a certain water-channel belonging to the defendant ; and they say 
that the defendant has wrongfully obstructed that passage. 

The Courts hAow have divided the plaintiffs’ claim into two portions. 
As to the first, the lower Appellate Court has found it to be perfectly frue, that 
the plaintiffs have a right of passage for their boats over that part of the 

* Appeal from Appellate Decree, No. 2788 of 1879, against the decree of Baboo Nobin 
Ohonder Ganguly, Smnd Subordinate Judge of Dacca, dated tbe 6th September 1879, 
affirming the decree of Baboo Sumbhoo Chunder Dey, Munsif of Munshigunge, dated the 
16th August 1878. 
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j^^ndant's channel 4 but then it Has also fduhd, tifai^iwhat the defendant has 
'^d<rae has not interfered with the plaintiffs* right. The defendant has merely 
raised an embankment and done certain other acts which have confined the 
width of the channel by a few feet ; but this admittedly leaves ample room 
for the passage for the plaintiffs* boats, even those of the largest size. 

With regard to the other portion of the claim, the lower Courts find, 
that the plaintiffs have not proved any right of passage. Their evidence, if 
it proves anything, goes to show, that the plaintiffs' boats used to traverse 
the defendant's water in all directions, and in no particular line ; and the 
lower Court therefore finds,' that the right of passage is not proved in the 
particular direction indicated by the plaintiffs. 

The plaintiffs complain before us of both these findings. 

As regards the first part of the claim, they contend that, if they have 
been exercising a right of passage over a channel of a particular breadth, and 
that breadth is interfered with by tlie defendant even by a single foot, they have 
a right to have the whole breadth restored, though the channel that remains 
CUT] is amply sufficient for all their requirements. We think it clear that 
this is not the law. A right of passage for boats over another man's channel, 
is analogous to a right of way claimed over another man's road. And we 
believe that the law upon the subject is thus correctly laid dowm in Goddard 
on Easements : 

“ It may be mentioned here, that a right, of way along a private road 
belonging to another person does not give the dominant owner a right, that the 
road shall, in no respect, be altered, or the width decreased ; for his right does 
not entitle him to the use of the whole of the road, unless the whole width of 
the road is necessary for his purpose ; but it is merely a right to pass with the 
convenience to which he has been accustomed. The right, therefore, merely 
extends to that portion of the centre of the road, which is necessary for the 
due exercise of the right of passage. The only obligation upon the servient 
owner is, that he shall not unreasonably contract the width of the road, or 
render the exercise of the right of passing less easy than it was at the time of 
the grant." 

We consider, therefore, that the lower Court has taken a correct view of 
this part of the case. 

Then, with regard to the second point, we think it clear, that the Court 
below was right in holding, that the plaintiffs could not claim a right of way in 
every direction over the defendant's water. They could claim such a right only 
in a partictclar direction , and this they have not proved. 

We think, therefore, that the judgment of the lower Court was right, and 
that the appeal must be dismissed with costs. 

Appeal dismissed, 

NOTES. 

[See (1909) 14 C.W.N. 16 at 17.] 
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GOOGLEE SAHOO v. PBEHLALL SAHOO Aso. [1881] 1. X<. Oal. 14» 

. urn The 21st April, 1881. 

Presekt : 

Mr. Justice Cunningham and Mr. Justice Prinsbp. 


Googlee Sahoo Plaintiff 

versus 

Premlall Sahoo and another Defendants. ‘ 


Rent Suit— Adding Plaintiff— Appeal— Civil Procedure Code (Act X of 1877), ss. 32, 591 
In a suit for rent, where the defendant alleged that a poison not on the record, had » 
joint interest with the plaintiff in the property in respect of which the rent was due, — 

Held, where the plaintiff disputed this and objected to such course being taken, that it 
was improper to add such person as co-plaintifl, and that if added at all, it should be as 
defendant, in order that the issue between him and the plaintiff might be properly tried. 

Held also, that in such a case an appeal lies under s. 591 of the Civil Procedure Code 

Tn this suit the plaintiff alleged himself to be the proprietor of a 5-anna 
2-pie share in a certain mouza, and sued the defendant, his tenant, for 
Es. 4-5-6, being arrears of rent due by him on that share. The defendant, while 
admitting the rate at wbicli the plaintiff claimed the rent to be correctly stated, 
pleaded payment of certain sums, and alleged that the plaintiff was not solely 
entitled to it by reason of his brother, Prem Sahoo, having a joint undivided 
share in the property. The Munsif made Prem Sahoo a co-plaintiff in the suit 
although the plaintiff objected, and finding that both the plaintiff and Prem 
Sahoo were members of a joint Hindu family when the property was acquired, 
gave a decree for the amount claimed, to the plaintiff and his brother jointly. 
The plaintiff then appealed, on the ground that the decree should have been in 
his favour alone, and that the Munsif was wrong in adding his brother as a co- 
plaintiff, and should have left the question as between them to be decided in a 
separate suit. The Subordinate Judge dismissed the appeal, and consequently the 
CIM] plaintiff now specially appealed to the High Court against these twa 
decrees. 

Mr. Twiddle and Mr. Sandel for the Appellant. 

Baboo Rally Mohun Da^s, Baboo Doorga Mohun Dass, and Baboo Taruck 
Nath Sen for the Respondents. 

The Judgment of the Court (CUNNINGHAM and Prinsep, JJ.) was 
delivered by 

Cunningham, J. — The plaintiff sues Eaghoonath, his tenant, for the rent* 
due on a 5-anna 2-pio share amounting to 4 rupees 5 annas. The defendant 
denied that the plaintiff was the proprietor of the whole of this share, and 
stated that the plaintiff’s brother, was a co-sharer, and he asked that the 
brother might be made a defendant. 

The Munsif, instead of making the brother a defendant, added him as a 
co-plaintiff, notwithstanding the protest of the original plaintiff. He has dealt 
with the matter in dispute between the two brothers in a very summary way. 


* Appeal from Appellate Decree, No. 496 of 1880, against the decree of Baboo Bolak Chand, 
Second Subordinate Judge of Bhagulpore, dated the 2nd April 1879, afhrming the decree of 
Moulvi Abdool Bari, Sudder Munsif of that district, dated the 20th September 1878. 
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4ii§'ha8 refused to deWmine the issues which would neoessoi^y arise betx^n 
if they complained an antagonism ; but he has, neTertfa^ess, given the 
two brothers, plaintiffs, a decree. 

The Subordinate Judge has affirmed this decision. 

A preliminary objection is raised to the hearing of this special appeal, It is 
urited that the matter for our decision is really an appeal against an order 
under s. 32,* and therefore canriot be brought before this Court on 

eeoond appeal. 

The present case, however, is one provided for by a. 691, t and can be dealt 
with in special appeal against the decree passed. The objection, therefore, is 
disallowed. 

As regards the particular order complained of, we think that the Court, 
in acting under s. 32 of the Code of Civil Procedure, is hound to exercise its 
discretion in a reasonable manner ; and that, in a case like the present, where 
the original plaintiff disputes the right of any one to be joined with him m 
the suit any party intervening should, if made a party at all, be more properly 
joined as a defendant. 

TlSO] The effect of the brother being joined with the original plaintiff is, 
that the issues as between them cannot properly be tried, and must be made 
the subject of a separate suit. The first Court, it is true, has drawn an issue, 
which would determine the dispute between these two brothers, supposing 
^em to be plaintiff and defendant ; and if the Courts had proceeded to dwide 
this issue on the evidence offered, we should probably not feel inclined 
to interfere because, then the error would be an error in form rather than in 
substance • ’ but when we find that both the lower Courts have not tried the 
issue as between the two brothers, wo have no course left open to us but to set 

— ■ ^[Seo. 32 . — The Court may, on or before the first hearing, 

upon the application of either party, and on such terms as the 
Court thinks just, order that the name of any party, whether 
as plaintiff or as defendant, improperly joined, be struck out , 

anil Court may at anv time, either upon or without such application, and on such 
f^rm^as the Court thinks just, order that any plaintiff lie made a defendant or that any 
ISctant be made a plaintiff, and that the name of any person who ought to have been 
.deteno^ oe « , or defendant, or whose presonoo before the Court maybe necessary 

^er to enabte the Court effectually and completely to adjudicate upon and settle aU the 
questions involved in the suit, be added. 

No one to be added as person shall be added as a pLimtiff , or as the next friend 

of a plaintiff, without his own consent thereto. 


Court may dismiss or 
add parties. 


I 

plaintiff or as next friend 
without his consent 
Parties to suits instituted 
or defended under Section 
30. 


Any person on whose behalf a suit is instituted or defended 
under Section 30 may apply to the Court to be made a party to 
such suit. 


Defendants added to be 
served. 


All parties whose names are so added as defendants shall be 
served with a summons in manner hereinafter mentipned, and 
(subject to the provisions of the Indian Limitation Act, section 
22) the proceedings as against them shall be deemed to have 

only on the service of such summons. 

The Court may give the conduct of the suit to such 
plaintiff as it deems proper.] 

I (Sec. fi91 : — Except as provided in this chapter, no appeal 
shall lie from any order passed by any Court on the exercise of 
it original or appellate jurisdiction ; but if any decree be appealed 
against, any error, defect or irregularity in any such order, affect- 
ing the de^ion of the case, may be set forth as a ground of 
ol^ection in the memorandum of appeal.] 


Conduct of Buit- 
No appeal, before decree, 

irom order passed in course 

^ suit; but if decree 
appealed against, error or 
deSst therein may be set 
ioith. 
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f 

the judgin^nt of the Court below, and to remand the case in order tkat 
it may be properly tried in the manner stated above. The brother Prem LaH 
must be removed from the record as a plaintiff and be made a defendant, and 
the case must then be tried, both as between them, and between the plaintiff 
•and the ryot-defendant. 

The case must, therefore, be remanded to the lower Appellate Court, 
either to try the case itself on the evidence on the record, or otherwise to deal 
^ith it in accordance with law. 

Costs will follow the result. 

Case remanded. 


MOTES. 

IFIMAL APPEAL THOUGH ONLY ON INTERLOCUTORY ORDER. 

As regards the right of appeal, see G. P. G. 1908, sec. 104 ; Or. 43. See also (1867) 9 
All. 447 ; (1889) 14 Bom. 232 ; (1899) U. B. R. *(1897-1901) Vol II. 310 ; (1910) 6 I. G. 239 
^final appeal allowed though only on interlocutory order).] 


[7 Cal. 150] « 

The 28th March, 1881. 

Present : 

Mr. Justice Cunningham and Mr. Justice Prinsep. 


Jadoo Shat and others Defendants 

versus 

Kadumbinee Dassee Plaintiff. '' 


Co’Sharersofland — Suit by erne for separate share of rent — Landlord and Tenant — Bent Suit, 

Where one of a number of oo-sharers of certain property, the rent of which was paid by 
the tenants to a person acting as agent of the co-sharers, from whom they received it in 
proportion to their respective shares, brought a suit .against the tenants for arrears of n&nt, 
and it appeared that the agent had been dismissed by the other co-sharors without the 
consent of the plain- [IBl] till, and contrary to her wish, and that she had given 
notice to the tenants to continue the payment of her share as before and not to pay any 
newly appointed agent, and it also appeared that the other co-sharers were colluding with the 
tenants, and the plaintill made them parties defendants with the tenants — 

Held, that such a suit would not lie, and that the proper course to pursue was that ,, 
pointed out in Tara Chunder Banerjee v. Avieer Mundle (22 W. R., 394). 

The cases out of which these two appeals arose, were suits for arrears of 
rent, the plaintiff being an eight-anna shareholder in the mouzas in which .the 
defendants were tenants. It appeared that the plaintiff had been in the habit 
•of receiving her share of the rent through a gomastah who was employed to 
collect the whole rent on behalf of her and the other co-sharers. Sometime 
prior to these suits being instituted, this gomastah having been dismissed by 
the other oo-sharers without her consent and against her wiU, the plaintiff gave 
notice to the tenants not to make any payments of her share of the 
rent to any newly-appointed gomastah, but to continue the payment of it 
as before, and subsequently she called upon them to pay her her share of the 

* Appeal from Appellate Decrees, Nos* 114 and 115 of 1880, against the decree of W. 
Cornell, Esq. , Judge of Midnapore, dated the lOtb September 1879, 'afiinning the decree 
^f Baboo Raj Chunder Sanyal, Munsif of dated the 25th January 1879. 
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but they refused to do so. She thereu^n institutedt these Bait8||bnd 
joined her co-sharers as parties defendants, alleging that they had colluded with 
the tenants in order to deprive her of the rent due to her. 

The Munsif, in the first instance, holding that the facts were similar to 
those in the case decided by the Pull Bench — Doorga Churn Surma v. Jampa 
Dassee (12 B. L. B., 289 ; S.c., 21 W. B., 46), and following that decision, gave 
the plaintiff decrees for the full amount claimed. Prom those decrees the 
, (^fendants appealed, and urged that no suit for rent under the circumstances 
would lie — Ahamudeen v. Grish Chunder Shamunt (I. L. B., 4 Cal., 350) ; 
but the Judge, in distinguishing that case, followed the decision of the Pull 
Bench in Doorga Chum Surma v. Jampa Dassee (12 B. L. B., 289 ; S.C., 21 
W. B., 46), and dismissed the appeals. The defendants then specially appealed 
to the High Court. 

Baboo Umakah Mookerjee for the x^ppellants. 

Baboo Gopee Nath Mookrejee for the Bespondeiit. 

[152] The Judgment of the Court (Cunmngham, and Prinsep, JJ.) 
was- as follows : — 

Cunninjhanit J. — The plaintiff in this case, on behalf of her minor 
daughter-in-law, along with other co-owners, was in the habit of receiving rent 
jointly through a common agent. The other co-owners dismissed this agent 
and appointed another, and thereupon the plaintiff gave notice to the tenants 
not to pay her share of the rent, and she now seeks to enforce payment 
against them. This it appears to me is contrary to the law laid down in a 
series of decisions, and especially in the Pull Bench decision — Gum Mahomed 
V. Moran (I. L. B., 4 Cal., 96; S.C., 2 C. L. B., 373). 

I think, therefore, that the decision of the low^er Court must be set aside, 
and the plaintiff’s suit dismissed with all costs. 

This judgment will govern appeal from Appellate Decree No. 115 of 
1880. 

Prinaep, J. — The decision of the lower Appellate Court on this point 
is clearly wrong, for, as pointed out in the Pull Bench decision, Guni 
Mahomed v. Moran (I. L., B., 4 Cal., 96 ; S.C., 2 C. L. E., 373), “ it has 
been constantly held in this Court, and must be considered now as well establish- 
ed law, that each co-sharer may bring a separate suit against the tenant for 
his share of the rent. But in the absence of such an arrangement (that is, an 
arrangement between the tenant and the co-sharers) under which the tenant 
^agrees to pay a portion of the runt to each co-sharer in respect of this separate 
share, it is equally clear that no such suit can be maintained.” 

In the present case the plaintiff', having hitherto realized rent jointly with 
other co-sharers, seeks to realize it separately from the tenant on her alleged 
specific share without any such arrangement. She clearly could not do so, and 
should follow the course laid down in Tara Chunder Banerjee v. Ameer Mundul 
(22 W. E., 394). 

I, therefore, agree in dismissing the plaintiff’s suit with costs in all the 
Courts. 

Appeal allowed. 

NOTS8, 

[See also (1901) P. L R. 68.] 
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[158] The 13th April, 1881. 

Pbeseni : 

Mr. Justice Morris and Mr. Justice Tottenham. 


Ghundemath Nundi Plaintiff 

versus 

Hur Narain Deb Defendant." 


Partitvm — Butwara — Revenue-paying estate — Jurisdiction — Civil Ptocedure Code 
{Act X of 1677), ss. 11, 665. 

Where one of several co-sharers, owners of a piece of land defined by metes and bounds 
and forming part of a revenue-paying estate, brings a suit for partition, in which he does 
not seek to have his joint liability for the whole of the Government revenue annulled, such 
suit is cognizable by the Civil Courts which have jurisdiction to determine the plaintiff’s 
right to have his share divided and to make a decree accordingly. * 

In this case the plaintiff, who claimed a twelve- anna share in certain land, 
defined by metes and bounds, forming part of a revenue-paying estate, sued the 
defendant, whom he alleged to be the owner of the remaining four annas, for 
partition, praying for '‘a decree awarding him distinct possession, not by the 
partition of rent according to his share, but by partition of the land.” The 
plaint stated that, by a solehnamah or deed of compromise, dated the 8th of 
July 1874, between the plaintiff and the defendant, it was agreed that the 
parties thereto should hold the land in question in the abovementioned shares, 
and that the defendant bad agreed to an amicable partition, but had refused 
to cari’y it out. The defence was, that there were otlier parties interested in 
the land who were not joined as parties, and that there were other lands in 
joint possession, of which the plaintiff sought no partition. 

The suit was dismissed in the Court of first instance, and this decision was 
affirined on appeal. The plaintiff then appealed to the High Court. 

Mr. H, Bell, Baboo 'M.ohiny Mohim Boy, and Baboo Joy Gohnid Shame 
for the Appellant. 

Cisfl Baboo Sreenath Dass and Baboo Aukhtl Chuiider Sen for the 
Respondent. 

Mr. H, Bell for the appellant. — In all cases of joint ownership, each 
party has a right to demand and enforce partition — Shama Soonduree Debia v. 
Jardine, Skinner, d' Co, (12 W. R., 160). Partition may be had of a revenue- 
paying estate where, as in this case, the partition may be carried out without 
apportioning the revenue — Banee Shama Soo7tdiiree Debta v. Kooer Puresh 
Narain Roy (20 W. R., 182). The parties themselves may make an amicable 
partition binding on themselves, though not on the Collector-^rnpoomk 
Soondoree Chotpdhranee v. Kali Chunder Chowdhry (18 W. E., 327) ; and what 
the parties may do without suit, the Civil Court may do on suit being brought. 
The Collector has nothing to do with such a partition — Ajoodhia Lall v. Owmani 
LaU (2 C. L. R., 134). This is a suit of a civil nature which the Civil 

* Appeal from Appellate Decree, No. 1632 of 1879, against the decree, of H. Muspratt, Esq., 
District Judge of 8ylhet, dated the 20th May 1879, modifying the decree of Baboo R{^ 
Ooomar Pal Chowdhry, Subodinate Judge of that district, dated the 3rd of September 1878. 
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Courts have jurisdiction to try — see Civil Procedure Code cs. 11 and 16*^ r 
and when such a suit is brought and a decree given, s. 2651 of the same Code 
shows how it is to be executed. I admit that all the persons interested should 
have been made parties to the suit. 

Baboo Sreenath Da$s for the respondent. — A suit will not lie for the parti- 
tion of a revenue-paying estate — Mohsun Ali v. Nuzum Ali (6 W. B., 16), 
m^e Dutt V. Brojomchun Duti (22 W. E., Act X EuL, 383), and Shaw Khairud- 
din V. SJmikh Abdul Baht (3 B. L. E., A. C. 65). Section 265+ of the Civil Proce- 
dure Code does not apply, for here the suit is not for partition of a revenue 
paying estate, but for the partition of a block of land within the estate, for 
which the Code makes no provision, and which, therefore, impliedly cannot be 
brought. [Mobbis, J, — The implication from the section is the other way. 
The jurisdiction of the Civil Court to carry out the partition seems to be 
taken away, only in case of a co-sh*arer in the whole of a revenue-paying estate 
who requires partition of it.l The plaintiff is seeking [ 168 ] possession of a 
portion only of the lands held in joint possession. Such a suit will not lie. — 
Special Appeal, No. 2134 of 1879, decided bv Prinsep and Cunningham, 
JJ., March 11th, 1881. 

Mr. Bell in reply. 

The following Judgments were delivered : — 

Tottenhanii J. — It appears to me that the reasons given by the lower 
Courts for entirely dismissing the plaintiff's suit are not sound in law. It may 
be that, as observed by the District Judge, the power to make partition of 
lands paying revenue to Government fthat is, as between persons by whom 
the revenue is payable) is I’estricted to the Collector , but that restriction 
does not exclude the Civil Court from determining the right of one of such 
persons to have his share divided, and from making a decree accordingly, in a 
suit in which the plaintiff does not seek to have his joint liability for the whole 
of the Government revenue annulled. In the present case Mr. Belli or the 
appellant has expressly deprecated any partition of the Government revenue, 
and points to the sixth paragraph of the plaint as showing that plaintiff 
never intended to demand it. 

Suits to be instituted 

where subject-matter .—Subject to the pecuniary or other limitations 

situate. ^ prescribed by any law, suits 

(а) for the recovery of immoveable property, 

(б) for the partition of immoveable property, 

(c) for the foreclosure or redemption of a mortgage of immoveable property, 

(d) for the determination of any other right to or interest in immoveable property , 

(e) for compensation for wrong to immoveable property, 

(/) for the recovery of moveable property actually under distraint or attachment, 

shall be instituted in the Court within the local limits of whose jurisdiction the property 
is situate ' 

Provided that suits to obtain relief respecting, or compensation for wrong to, immove 
able property held by or on behalf of the defendant may, when tho relief sought can bo 
entirely obtained through his personal obedience, be instituted either in the Court within tho 
local limits of whose jurisdiction the property is situate, or in the Court, within the local 
limits of whose jurisdiction he actually and voluntarily resides, or carries on business, or 
personally works for gain. 

Ewplanatum , — ^In this Section ' property ’ means property situate in British India.] 

t{8ec. 266 If the decree be for the partition or for the 
^ Partition of estate m separate possession of a share of an undivided estate paying 
separation of share. " revenue to Government, the partition of the estate or the separa- 
.. tion of the share shall be made by the Collector.] 
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There can be jao doubfc that a right to partition is inherent in owners of 
joint property ; and s. 11 of the Code of Civil Procedure provides that the 
Courts shall, subject to certain provisions, which do not apply to the present 
case, have jurisdiction to try all suits of a civil nature, escepting suits of 
which their cognizance is barred by any enactment for the time being in force. 

Thus it appears to me impossible to say, that the present suit will not 
lie in the Civil Court, and the fact noticed b> the lower Courts that the 
plaintiff's share in the estate exists only in a portion of it, and not in all the 
lands comprised in it, seems to me to afford no reason why be should be barred 
from obtaining a partition of his share such as it is. The Court might hesitate 
to allow him a decree for the severance of a portion only of his share, or of 
his proportionate shares of particular [158] plots ; but if he claims to have 
his whole share divided^^as Mr. Bell states that he does, and disclaims any share 
in lands not included in this suit, I see no reason why hr should not obtain what 
he claims : and it appears from the written statement of the defendant that he 
has no real objection to a partition of the plaintiff’s just share. As to certain 
partitions of the lands of which a share is claimed, the Courts have found as a 
fact, that the plaintiff has no right in them. This will not prevent his obtaining 
his share of what does really belong to him. 

As to the alleged misjoinder and nonjoinder of proper parties, the suit 
cannot fail on that account. If the lower Appellate Court thinks it necessary 
that other parties be joined in the suit, it is open to it to so order. 

The decree of the lower Court must be set aside with costs, and the case 
must go back for a fresh trial with reference to the observations above made. 

Morris, J. — I understand the plaintiff to be a fractional shareholder of a 
revenue-paying estate called Chota Hissa, No. 24, and to possess an interest in 
only one village, by name Kharki, of this estate. The lands of this village, so far as 
they appertain to this estate, are lield in joint tenancy by the plaintiff and the 
defendant in the proportion of twelve annas and four annas respectively, under 
a certain deed of solehnamah. 


By the present suit the plaintiff asks the Court to direct partition by 
metes and bounds of the lands constituting his twelve annas share. To this, 
two objections are raised : jfirsl, that the plaintiff’ has not asked for the partition 
of all the lands which formed the subject of tlie solehnamah , and second, that, 
on the principle laid down in the case of RiUtonmonee Diitt v. Brojomohun Dutt 
(22 W. B., Act X Rul., 333), the Civil Court cannot direct the partition of a 
block or small quantity of revenue-paying land of a joint estate. On the first 
point, however, it is clear that the plaintiff disclaims possession or ownership 
of the plots referred to, and only asks for partition of those lands which are 
held by him jointly with the defendant. In connection with this estate he 
denies that he is in possession of any other lands. 


[137] This being so, his case appears to come entirely within the 
provisions of s. 265 of the Civil Procedure Code, and the second objection 
fails. The plaintiff, by this suit, substantially asks for the partition of his 
entire share in this undivided estate. T agree, therefore, in thinking that the 
Civil Court has jurisdiction to give him the relief He seeks, and, setting aside 
the order of the District Judge, direct that the case be returned to him to be 
dealt with on the merits. Appellant is entitled to the costs of this appeal. 


Case remanded. 

NOTES. 

[PARTITION OF REVENUE-PAYING ESTATE— 

See (1904) 1 0. L. J. 40 ; (1897) 24 Cal, 726 ; (1884) 10 Cal. 485 ; 11 M. L. J. 393.1 
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• 17 Cal. 1B71 

The 17th March, 1881. 

Present : 

Mr. Justice McDonell and Mb. Justice Field. 


Prosad Doss Mullick and others Plaintiffs 

versus 

Bussick Lall Mulliok and another Defendants."^ 


Prosad Doss Mullick %nd others Plaintiffs 

versus 

Kedar Nath Mullick and others Defendants.**' 


Jurisdiction — Winding up partnership — Subordinate Court — District Court — 

Contract Act (IX of 1872), s. 266 — Civil Courts Act {Act VI of 1871), s. 11. 

The Court of a Subordiuate Judge la inferior to the Court of a District Judge within the 
meaning of a. 31 of the Civil Courts Act. 

The word “ may” in s. 265 of the Contract Act h»is a somewhat similar force to the word 
it shall be lawful ” in a Statute, which merely make that legal and possible which there 
would otherwise be no right or authority to do. And the words ‘‘ may apply ” in the section 
create a new jurisdiction, which |must bo exercised strictly m accordance with the Statute 
which creates it, that is to say, the jurisdiction created by the section must be exorcised 
exclusively by a Court not inferior to the Court of a District Judge, within the local limits of 
whose jurisdiction » the place or principal place of business of the firm which it is sought to 
wind up IS situated. ^ 

It was the intention of the Legislature, in enacting s. 265 the Contract Act, to create 
a new jurisdiction to bo exercised exclusively by the Court of the District Judge ; and in the 
absence of a contract to the contrary, the it^ombers of a partnership, or their representatives, 
cannot obtain the relief mentioned in the section except by resorting to that Court. 

[158] The presumption that the existing jurisdiction *of a Court is not intended to be 
taken away unless express words have been used for that purpose, usually applies only 
to the jurisdiction of the superior Courts. Unless the jurisdiction of a superior Court is* 
expr^sly and clearly taken away, such jurisdiction will be presumed to continue. 

These two cases were connected and were argued together, and disposed 
of by a single judgment. In the first case it was alleged in the plaint, that 
the plaintiffs and the defendants carried on business in rice at Ghandbally, 
Hooghly, and other places from Joysti 1276 (1869) to 22nd Falgoon 1284 
(5th March 1878} ; and that the plaintiffs and the defendant No. 3, Kali Doss 
Mullick, had an eight -anna share in this business, the other moiety or eight- 
anna share belonging to the defendants Nos. 1 and 2, Kedar Nath Mulliok and 
Bussick Lall Mullick ; that, on the 5th March 1878, the defendant No. 3, 

* Appeal from Origiuat .Decree, No. 269 of 1879 and No. 14 of 1880, against the decree 
of ^ Baboo Srinath Boy^ Subordinate Judge of Hoogbly, dated the 26th July 1879. 
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Kali Dos8 Mullick, went out of the business, and the partnership was there- 
fore dissolved ; and that the plaintiffs and the defendant No. 3, Kali Doss 
Mullick, as between themselves, were entitled to a six-anna and a two-anna 
share respectively. The plaint prayed that the accounts might be adjusted 
and the partnership wound up, and that Es. 5,500, or whatever larger sum 
might be found to be their share of the profits, might be awarded to them 
by the Court. They further prayed for a sum of Es. 1,000 as damages incurred 
in consequence of the defendants having withdrawn the sum of Es. 13,000 
from the business and sj) crippled it. 

The second case related to the second business conducted by the same 
persons. It was alleged that this business was commenced on the 23rd 
Falgoon 1284 (6th March 1878) ; that the plaintiffs and the defendants were 
partners therein, an^ ‘that the plaintiffs had an .eight-anna share, and 
the defendants, Kedar Nath Mullick and Bussick Lall Mullick, the other eight- 
anna share. It was not distinctly alleged that this second business had 
been closed, but the cause of action was dated from Bysack 1285, when certain 
arbitrators were appointed to settle disputes between the parties, and it 
appeared that this was a virtual dissolution of the partnership. The plaintiffs 

f rayed, firsts that the accounts might be settled and the partnership 
159] wound up ; and secondly, that Es. 1,100, or whatever larger sum might 
be found to be their share of the profits, might be awarded to them by the 
Court. To this case also belonged the further claim for Es. 1,000 as damages 
incurred in consequence of the withdrawal of Es. 13,000 from the business, 
and these damages were claimed as compensation for the probable profits which 
the plaintiffs would have obtained f'^om the continued employment of this 
amount of capital. The Subordinate Judge held that he had no jurisdiction to 
entertain and decide these suits, and that, with reference to s. 265 of the Con- 
tract Act, the Court of the District Judge had exclusive jurisdiction to deal 
with the questions raised. The plaintiffs appealed to the High Court. 

Baboo Troylokho Nath Mitter and Baboo Saroda Prosimno Boy for the 
Appellants. 

Baboo Hem ChunJkr Banerjee and Baboo Giirudas Banerjee for the 
Eespondents. 

The Judgment of the Court (McDonell and Field, JJ.) was delivered by 

Field, J. (who, after stating the facts of the case as above, continued): — 
Section 265 of the Contract Act is as follows : ''In the absence of any con- 
tract to the contary, after the termination of a partnership, each partner or 
his representatives may apply to the Court to wind up the business of the 
firm, to provide for the payment of its debts, and to distribute the surplus 
according to the shares of the partners respectively.*’ Then comes the follow- 
ing explanation : — “The ‘Court* in this section means a Court not inferior to 
the Court of a District Judge within the local limits of whose jurisdiction the 
place or principal place of business of the firm is situated.** 

Now, the first question which has been argued before us is, that the Court 
of the Subordinate Judge is not a Court inferior to the Court of the District 
Judge ; but we think, with reference to the Bengal Civil Courts Act, VI of 
1871, that this contention is wholly untenable. The Court of a Subor- 
dinate Judge is inferior to the Court of a District Judge, at least in two 
£ 160 ] important particulars. So far as regards suits of a certain value, that is 
suits not exceeding Bs. 5,000, the Court of the District Judge has an appellate 
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jurisdiction over the* Court of the Subordinate Judge. Then by the express 
provisions of the Civil Courts Act, s. 11, all the Civil Courts in the District, 
and therefore the Court of the Subordinate Judge, are subject to the control of 
the District Judge, We are, therefore, of opinion that the Court of a Subordi- 
nate Judge is inferior to that Court of a District Judge within the meaning of 
the above explanation. 

Then it is argued, that the words “ may apply are permissive only, and 
that their effect is to give to the District Judge a concurrent jurisdiction merely ; 
but this argument assumes that, before the passing of the Contract Act, the 
jurisdiction provided by s. 265 of that Act existed, and could be exercised by 
some other Court or Courts than that of the District Judge ; but we think that 
this was not the case. 

Undoubtedly the reports of eases decided before the passing of the 
Contract Act do show many instances in which members of business partner- 
ships resorted to the Civil Courts, in order to have accounts and other 
matters settled between them by judicial decision; and in this, as in other 
matters, the selection of the Court was regulated by the pecuniary value of 
the subject-matter of dispute ; but we apprehend, that no tribunal existed out 
of the Presidency-towns which was capable of exercising the exact jurisdiction 
conferred by s. 265 of the Contract Act ; capable, in other words, of dealing 
with partnership matters for all purposes contemplated by this section. In 
the case of Julius v. The Lord Btshov of Oxford (L. E., 5 App. Cas., 214), 
it was held, that the words in a Statute “it shall be lawful,*' of themselves 
merely make that legal and possible which there would otherwise be no right 
or authority to do; that there natural meaning is permissive and enabling onl^'' ; 
a somewhat similar force may be given to the word “ may ;” and in this view the 
words may apply” in s. 265 of the Contract Act create a new jurisdiction ; and 
if this is so, according to the usual rule, that jurisdiction must be exercised strictly 
in [161 J accordance with the provisions of the Statute which creates it. In other 
words, the jurisdiction created by the section must be exercised exclusively by 
a Court not inferior to the Court of a District Judge within the local limits of 
whose jurisdiction the place or principal place of business of the firm is situated. 
Let U8 then see what is the jurisdiction conferred by s. 265. It is a juris- 
diction, first, to wind up the business of the firm , secondly, to provide for the 
payments of its debts ; and thtrdly, to distribute the surplus according to the 
shares of the partners respectively. 

The next question which arises is this. If, before the passing of the 
Contract Act, the Civil Courts other than the Courts of the District Judge had 
jurisdiction to deal with any one of these matters, has that jurisdiction been 
taken away in those cases in which the parties, who seek the assistance of 
the Courts, do not desire a settlement of all those matters ? 

In the present cases there are distinct prayers that the first and third of 
the above objects may be carried out by the Court ; and it is argued, that 
inasmuch as the plaintiffs do not ask that any provision be made for the pay- 
ment of debts, the case does not require the exercise of the jurisdiction 
conferred by the Act ; and there is, therefore, nothing to prevent the ordinary 
Courts, according to their respective limits of pecuniary jurisdiction, from 
entertaining and dealing with questions of accounts or other questions, arising 
between partners, for tjtie settlement of which it is not necessary to carry out 
the whole of the three objects contemplated by the section of the Contract Act. 
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Now, in the first place, it is a settled principle that a separate action by one 
partner against another partner will not lie unless the cause of action is so 
distinct from thepartnership accounts as not to involve their consideration. In 
the present cases it is clear that the plaintiiTs can have no relief without an 
adjustment of the accounts. Whether the plaintiffs are entitled to the sum of 
money claimed by them as a share of the profits or to any sum of money as 
profits, cannot be known until the whole of the partnership concerns and accounts 
have been fully examined. Even if there are no debts to be paid, it is neces- 
[162lsary to consider the agreement under which the partnership was entered 
into, the amount of capital contributed by each partner, the share of the profits 
to which each is entitled, the sums which he has received, the losses and 
expenses, and other matters, before it can be settled what any member is 
entitled to have from the surplus. Then suppose that there are debts, it is 
true that the plaintiffs* have not expressly* asked tliat the debts of the firm 
may be discharged ; but until those debts have been paid it is impossible to 
say that any portion of the money which may be found to be to the credit of 
the firm can be handed over to the partners as profits. It may well have been 
the intention of the Legislature that any remedy which the ‘ members of a 
dissolved partnership are entitled to claim through the medium of the Courts 
of Justice, should be subject to this condition, that all persons having just 
claims upon the partnership should have those claims fairly discharged. 

With respect to the claim for damages, which is a very unusual claim, 
until the partnership accounts have been settled, it is impossible to know whether 
the Es, 13,000, alleged to have been withdrawn from the business, was an 
unreasonably large sum to take in the shape of profits at the time when the 
amounts which make up this sum were withdrawn. 

After the best consideration that we can give the subject, it appears to ns, 
that it was the intention of the Legislature, in enacting s. 265 of the Contract 
Act, to create a new jurisdiction, to be exercised exclusively by the Court of 
the District Judge, and that, in the absence of a contract to the contrary, the 
members of a partnership, or their representatives, can have no remedy such as 
is asked in the present case, except by resorting to that Court, which is by the 
section of the Act authorized to deal fully and finally with all questions, the 
settlement of which is necessary in order to the complete winding up of the 
business of the firm. 

We may observe in conclusion, that the presumption that the existing 
jurisdiction of a Court is not intended to be taken aw^ay unless express words 
have been used for that purpose usually applies only to the jurisdiction of 
the superior Courts. Unless the jurisdiction of a superior Court is C 168 J 
expressly and clearly taken away, such jurisdiction will be presumed to 
continue. In the present case, the jurisdiction, which will be ousted if the 
Court of the District Judge is held to have exclusive jurisdiction in partner- 
ship matteis, is the jurisdiction of Courts inferior to that of the District 
Judge ; and, as far as we are aware, the presumption to which w^e have above 
referred, is not usually applied in the case of such inferior Court. 

Having regard to all the circumstances of this case, and to the fact that 
the provisions of the section of the Contract Act are new, and of not unmistak- 
ably clear meaning, we think that the plaints in these oasei^ should be return- 
ed for the purpose of being presented to the District Judge. The Subordinate 
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Judge will follow the provisions of s . 57^ of the Code of Civil Procedure in 
carrying out this order. The plaintiffs must pay the costs of the defendants 
in this and the Subordinate Courts. 

Cases remanded. 


NOTES. 

{PARTNERSHIP SUIT— DISTRICT COURT— 

Owing to the conflict of decisions between the several High Courts, the explanation to 
sec, 265 as it originally stood in the Contract Act of 1872 was repealed by Act IV of 1886. 

These cases were prior thereto : — 1 Mad. 340 ; 5 Mad. 266 ; 6 Bom. 66 ; 6 Bom. 143 ; 
4 All. 4.87 ; 5 All. 600 ; 6 Cal. 521 ; 7 Cal. 157 ; 428 ; 8 Cal. 1011 ; 10 Cal. 669 ; 13 Cal. 669. 
See .also (1895) 22 Cal, 692.] 


[7 Cal. 163] 

The 18th March, 1881, 

Present • 

Mr. Justice Pontipex and Mr. Justice Field. 


A^^izoonnessa Khatoon Judgment-debtor 

versus 

Gora Chand Dass and others Decree-holders.'^ 


Sale of UmUt tenure — Setting as%de Sale — Material Inegulanties — Civil Procedure Code 
(Act X of 1877), chap xix, ss, 311, 647 — Beng. Act VITI of 1869, 

The procedure to be followed upon the sale of an under tenure is that proscribed by the 
Civil Procedure Code. Section 311 does not apply only to sales made under chap, xix of the 
Code, and the sale of an undertenure may be sot aside upon any of the grounds mentioned 
in that section. 

In this case the appellant, a judgment-debtor, sought to set aside the sale of 
certain undertenures in execution of a decree, on the ground of material 
irregularity in publishing and conducting the sale, and of resulting substantial 
injury. 


* Appeal from Original Orders, Nos. 328 to .830 of 1880, against the order of Baboo 
Krishna Chunder Chatterjee, First Subordinate Judge of Backergunge, dated the 2nd Septem- 
ber 1880. 


t{Sec. 57 . — The plaint shall be returned to be presented to 
the proper Court in the following cases 


When the plaint shaU be 
returned to be presented to 
the proper Court. 

(a) If a suit has been instituted in a Court whose grade is lower or higher than that of 
the Court competent to try it, where such Court exists, or where no option as to 
the selection of the Court is allowed by law. 


(5) If, in a suit relating to immoveable property, but not coming under the proviso to 
section 16, it appear that no part of such property is situate within the local 
limits of the jurisdiction of the Court to which the plaint is presented. 

(c) If, in any other case, it appear that the cause of action did not arise, and that none 
of the defendants are dwelling or carrying on business, or personally working 
for gain, within such local limits. 


On returning a plaint, the Judge shall, with his own hand 
Procedure on returning endorse thereon the date of its presentation and return, the 
plaint. name of the party i^resenting it, and a brief statement of the 

re^n for returning it,] 
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tlMl Sulrordmate Judge dismissed the application, holding that the 
proviBionB of b. 311'' of the Civil Procedure Code do not apply to the sale of an 
undertenure, and that the Bent Act does not contain any procedure for setting 
aside sales of this kind. 

The judgment -debtor appealed to the High Court. 

Baboo Baikant Nath Dass for the Appellant. 

Moonsbee SerajuUul-Islam for the Bespondents. 

The Judgment of the Court (Pontipex and Field, JJ.) was delivered by 

PontifeXy J. — We think that the order of the Subordinate Judge in these 
three cases is an erroneous one. It appears that a certain undertenure was sold 
in execution of a decree for rent, and after this sale, an application was made to* 
the Subordinate Judge- ^under s. 311 of the Code of Civil Procedure co have 
the sale set aside on the ground of material irregularity in publishing or con- 
ducting it, together with substantial injury caused by reason of such irregularity. 

The Subordinate Judge was of opinion that the provisions of s. 311 of 
the Code of Civil Procedure did not apply to the sale of an undertenure, to a 
sale held, as he puts it, under the provisions of ss. 59 and 60 of the Bent Act. 
He says, that s. 511 of the Code of Civil Procedure can only apply to sales 
made under chap. XIX of the same Code, and that, in asmuch as the sale 
of the undertenure was made under the provisions of the Bent Law, it was 
not a sale made under the provisions of chap. XIX of the Code of Civil 
Procedure. 

Now ss. 59 and 60 of Beng. Act VIII of 1869 do not contain any 
sale procedure. Section 59 provides that, when an undertenure is ordered 
to be sold, a notice of such sale shall bo hung up in certain places and 
shall otherwise be notified in a particular manner. This mode of notifica- 
tion differs in some respects from the provisions of the Code of Civil 
Procedure on the same subject. Section 60 contains instructions as to 
the contents of such notice, and here also there is a difference between 
these provisions, and the corresponding provisions of the Code of Civil 
068 ] Procedure. These two sections or any other portions of the Bent Act 
of 1869 do not, however, contain any provisions as to the manner in which 
the sale is to be conducted, the person by whom the property is to be sold, 
the manner in which the biddings are to be made, the amount to be deposited 
by the purchaser, and all those other matters which taken together constitute 
the sale procedure? The question then is, where are we to look for this sale- 
procedure ? Before the passing of Beng. Act VIII of 1869, this sale proce- 
dure was contained in the Beng. GounciFs Act VIII of 1865. That Act has. 
not been incorporated in Beng. Act VIII of 1869, and it appears to us that 
there can be no doubt that the sale procedure in the case of an under tenure 
must be sought for in the Code of Civil Procedure. This seems to follow from 
the provisions of s. 34 of Seng. Act VIII of 1869, which directs that, save 
as in this Act is otherwise provided, suits of every description brought for 
any cause of action arising under this Act, and all proceedings thereon, 

Sale of land not set aside *£ 860 . 311. — ^The decree-holder or any person whose im- 
on ground of irregularity moveable property has been sold under this Chapter may apply 
iwl ftHg in case of substan- to the Court to set aside the sale on the ground of a material 
tial injury. irregularity in publishing or conducting it ; 

But no sale shall be set aside on the ground of irregularity unless the applicant proves 
to the satisfaction of the Court that he has sustained substantial injury by reason of. 
such irregularity.] 

% . 
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sbaJl be regulated by the Ood® of Civil Procedure.” If there can be 
any possible doubt as to these words being suflSciently wide to include 
proceedings such as those in the case now before us, that doubt is 
removed by the provisions of s. 647 of the Code of Civil Procedure, which 
enacts, that ” the procedure herein prescribed shall be followed in all 
proceedings in any Court of Civil jurisdiction other than suits and appeals.” 
It is, therefore, clear that the sale procedure, under which an under tenure is 
sold, is to be sought for in the Code of Civil Procedure, and it follows with 
reference to the special language of s. 311, that an undertenure is really sold 
under chap. XIX, that is, in a ccordance with those provisions as made applicable 
to rent suits by the sect! ons above quoted. We think, therefore, that the 
order of the Subordinate Judge in these cases must be set aside, and that he 
must be directed to entertain and proceed with the petition of objection made 
under s. 311. Costs will abide the ultimate result of the proceedings. 

Case remanded. 


[166 J Th^ 12th March, 1881. 

Pbesent ; 

Mb. Justice Mitteb and Mr. Justice Maclean. 


WazirMahton and another Defendants 

versus 

Lulit Singh and another Plaintiffs.'^' 


Arbitration — Award — Finality of Decree — Citnl Procedure Code (Act VIII of 1859), 

8S. 318, 323, 324, 325. 

A case was referred by consent to arbitration, and after having been recalled into Court 
was again referred. An award was made by the arbitrator and filed in Court. The defen- 
dants then objected, on the ground that they htui no notice after the second reference, and 
that they were not heard, and that the arbitrator had otherwise misconducted himself. 
These objections, were disallowed by the Subordinate Judge, who gave a decree in the terms of 
the award. This decree was upheld by the Judge on appeal, who, however, found that the 
arbitrator had been guilty of misconduct. 

Held, that if the decree of the first Court was not final under s. 325, Act VIII of 1659, 
all that the lower Appellate Court could do, was to remand the case to be dealt with on its 
merits ; but inasmuch as there had been an award and a decree thereon, which was final 
within the terms of that section, the lower Appellate Court had*no jurisdiction to hear the 
appeal or to express any opinion on what had passed in the first Court. 

This was a suit to recover Rs. 1,811-4-9, the value, with interest, of the 
product of 49 bigas 12 cottas of land, appropriated by the defendants from the 
commencement of the year 1281 to the end of the year 1283 F., corresponding 
with the years 1873 to 1875, after deducting the ryot's share. 

The case was referred to arbitration at the request of both parties, on the 
17th September 1877, the arbitrator being selected by them, and the Subordinate 


* Appeal from Appellate Decree, No. 1614 of 1679, against the decree of Moulvie Syed 
Muazem Hossain, Additional Judge of Patna, dated the 10th May 1879, affirming the decree 
of Baboo Aubinash Ohuuder Matter, Subordinate Judge of that District, dated the 19th 
December 10f7. 
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^flUad, MxdOBthe TOtn it ^waa brought m by the arbitrator, no award having 
beau maoB, sand the loth 'November was fixed for hearing the case. Before any 
order to that effect was drawn up or signed by the Subordinate Judge, a second 
order 11673 was passed at the request of both parties, sending the record back to 
the arbitrator and directing him to complete his award and bring it into Court 
within the Dussehra vacation. - The award was accordingly submitted on the 
12th November, and on the 16th the defendants filed a petition, protesting 
against it, on among other grounds that the issues had been altered by the 
arbitrator, and neither they nor their witnesses heard. The Subordinate Judge, 
on the 19th December, holding that the arbitrator had power to alter or amend 
the issues, that the allegation as to the award being made without his having 
heard the defendants ox^ their witnesses, was false, and that, consequently, there 
was no misconduct on his part, rejected the application, and passed judgment 
a«ccording to the terms of the award. 


From that decree the defendants appealed to the Judge, who found as a 
fact that the arbitrator had not given notice to the defendants on the record 
being sent back to him ; that they were not present at the proceedings ; and that 
so far from confirming the award, the Subordinate Judge should have held 
that'the arbitrator had been guilty of gross misconduct and partiality. Inas- 
much, however, as the judgment of the lower Court was in conformity with 
the award, he held, that it was final under s. 325, Act VIII of 1859, and the 
faults to be found in the award not being amongst the grounds under which 
such a judgment could be disturbed, he felt compelled to dismiss the appeal, 
but did so without costs. 

The defendants then specially appealed to the High Court. 

Mr. C. Gregory and Mr. M, L. Sandel for the Appellants. 

Baboo Mohesh Chunder Chowdhry and Moonshee Mahomed Yusoof for the 
Bespondents. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 

MitteP, J.— This is a second appeal against a decree in conformity with 
an award made by an arbitrator. The first Court held that the objections 
raised by the defendants should be [ 188 ] disallowed, and passed a decree in 
conformity with the award. The second Court expressed its opinion that the 
iaults, which it found with the award, were not such as would allow it 
to disturb the judgment. 

It has been strenuously contended before us, that the proceedings in the 
first Court were such as to make it incumbent on the lower Court to hear the 
appeal on the merits This objection, we may say at once, cannot be support- 
ed. If the decision of the first Court, for any reason, was not final, the second 
Court could do no more than remand the case to that Court for disposal on the 
merits. 

The case being governed by the old Code of Civil Procedure, we have to 
•determine whether there was an award and a judgment in conformity there- 
with. If so, by s. 325 of that Code, the second Court had no jurisdiction to 
hear an appeal or to express any opinion on what had passed in the first Court. 

It has been contended that there was no award at all, on the ground that 
4«he Court in which the suit was pending superseded the award and recalled the 
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suit under 8. S18, Act VIII of 1869. Apparently such an order was made on 
the 26th September 1877, but it did not take effect, because, as we understand 
the proceedings, the case was again returned to the arbitrator at the request of 
the parties expressed through their pleaders on the 28th September. Moreover, 
this objection, if it was taken, was not one of those urged before the first Court, 
and although it was taken in the second Court, no opinion seems to have been 
given upon it. 

We must, we think, take it that the case was duly left in the hands of 
the arbitrator, who made an award on the 12th November 1877. ^ 

Objections were urged to the award, which, in the opinion of the Court, 
did not justify it in remitting it under s. 323, or in setting it aside under 
s. 324,* Act VIII of 1859. Judgment was, therefore, given According to the 
award. 

A number of cases have beet^ referred to, as supporting the appellant's 
contention that an appeal will lie, notwithstanding the provision of s. 325f that 
a judgment according to an award shall be final. But the only cases in which 
an appeal has been allowed are Maharaja Jaimangal Singh v. Mohanram 

Manodrt (8 B.L.R., 319 N.S.C., 23 W.R., 429), GangaNarain Ghose v. Ram Ghand 
Ohohe (12 B.L.R., 48), and Boonjad Mathcory. NathooShahoo (T.L.R., 3 Cal., 375)* 
In the first of these cases Moharaja Jaimangal Sing v. Mohanram Marwari 
(8 B. L. R., 319N; S.C., 23 W. R., 429), the decree on the award had, on previous 
occasions, been set aside on account of an informality in the proceedings of the 
arbitrators, and then on rectification of the informality the second decree was 
held to be final. ^ 

In the other two cases there were such irregularities patent on the face of 
the proceedings in the case,sthat the judgments were held not to be judgments 
under s. 325. 

In the present case we are not able to say that there are any grounds for 
holding that there has not been an award and a judgment in conformity there- 
with. We, therefore, think that no appeal lay to the second Court and we dis- 
miss this appeal with costs. 

Appeal dismissed. 

NOTES. 

[See the provisions of the C. P. C. 1908, which has made several statutory changes.] 


Award not to be set aside 
except on ground of cor- 
ruption. 


*[Sec. 324 . — ^No award shall be liable to be set aside except 
on the ground of corruption or misconduct of the arbitfators or 
umpire. Any application to set aside an award shall be made 
within ten days after the same has been submitted to the Court.] 


t[Seo. 325 'If the Court shall not see cause to remit the award or any of the matters 
referred to arbitration for re-consideration in manner aferesaid, 
Judgment to be accord- and if no application shall have been made to set aside the 
ing to the award. award, or if the Court shall have refused such application, the 

Court shall proceed to pass Judgment according toihe award or 
yioeording to its own opinion on the special case if the award shall have been submitted to in 
Ihe form of a special jpase; and upon the jfndgment which shall be so given decree shall follow 
^and be carried Into execution in the saniie manner as other decrees of the Court. In every 
case in wbich Jtidgment shdll be given according to the award, the Judgment shall be final^l 
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[7 Oal. 169] 

The 10th March, 1881. 

PbesEBI: 

Sib Richard Garth, Kt., Chief Justicb. akd Mr. Justice 

STcDonedl. 

Gobind Mohun Chuokerbutty Defendant 

versus 

Sheriff Plaintiff.* 


Resjtidicata — Limitation — Account — Principal and Agent, 

In the mofussil, if a principal in a suit against his agent prays merely that the defen- 
dant be ordered to reader accounts to the plaintiff, a second suit brought by him for the 
recovery of the money found due by the defendant on examining the accounts will not be 
barred as res judicata. 

Discussion as to form of plaint in suits for an account. 

In this case the plaintiff, who had been manager of an indigo factory at 
Balleakandi, in the District of Furridpore, employed the defendant, in January 
1873, to collect certain debts due to the [170] firm, which debts had been assigned 
to the plaintiff by the proprietors of the indigo concern. The defendant's term 
of service terminated in November 1874 and as he refused to render any accounts, 
the plaintiff, in 1875, brouglit a suit against the defendant for the delivery over 
of the account papers, and obtained a decree. In execution of this decree, the 
plaintiff obtained the account papers on the 11th of June 1877, and after 
examining them, he, in July 1877, found that the defendant had misappropriated 
a sdm of Es. 600, for which he instituted the present suit in the month of 
September 1877. The plaintiff also prayed for a decree for whatever sum 
might be found due on taking the accounts, undertaking to affix the proper 
additional stamp on his plaint. 

The defendant contended that the suit was barred by ss. 2 ’* and 7+ of Act 
VIII of 1859. because the plaintiff had prayed for the same relief, and a com- 
missioner, appointed by the Court, had found to be due to the plaintiff only 
Es. 83. He also contended the suit was barred by limitation. The Court of 
first instance gave plaintiff a decree, and this decision was affirmed on appeal. 
The defendant then appealed to the High Court, 

Baboo Sreenath Dass and Baboo Shoshee Bhosun Dutt for the Appellant, 
Baboo Bussunt Coomar Bose ion the Eespondent. 

The Judgment of the Court (Gabth, C. J., and McDonell, J.) was 
delivered by 

• Appeal from Appellate Deoroo, No. 2628 of 1879, agaimt the decree of Baboo Promotho 
Nath Mookerjee, Subordinate Judge of Furridpore, dated the 16th June 1879, affirming the 
decree of Moulvi Mohabut Ah, Munsif of that district, dated the 3rd July 1876. 

•[Sec. 2: — ^The Civil Courts shall not take cognizance of 
Unless suits previously any suit brought on a cause of action which shall have been 
heard and determined. heard and .determined by a Cpurt of competent jurisdiction in 
a former suit between the same parties or between parties 

under whom they claim.] 

t[8ec. 7 : — Every suit shall include the whole of the claim 
Suit to include the whole arising out of the cause of action, but a plaintiff may relinquish 
; relinquishment of any portion of his claim in order to bring the suit within the 
part of claim. jurisdiction of any Court. If a plaintiff relinquish or omit to 

. sue for any portion of his claim, a suit for the portion so relin- 
4 ][uished or omitted, shall not afterward be entertained.] 
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Oarthi C.J. — ^We think that this appeal must be dismissed. [The 
learned Judge here stated the facts and continued.] 

The only ground of defence which has been relied upon is that in the 
former suit, which was brought in 1276, although the decree of the Court was 
merely for rendering an account, a commissioner was appointed to adjust the 
accounts between the parties, and to ascertain what sum was due from the 
defendant ; that the commissioner found Bs. 82-3-11 only to be due ; and that 
the plaintiff in this suit is bound by that finding. 

Now although it certainly does appear, that, in the former [1-^] 
suit, a commissioner was appointed for some purpose or other we do not 
find that he had any authority to go into the account, or to ascertain what was 
due. The decree merely orders the defendant to render proper accounts to the 
plaintiff ; and it has not been proved how or why the commissioner was 
appointed, nor that the report of the commissioner was in any 'way confirmed 
by the Court. 


It was, therefore, competent fpr the plaintiff, after the accounts had been 
filed by the defendant, and adjusted by the commissioner, either to accept the 
money found by the commissioner to be due to him, or to sue the defendant in 
a fresh suit for the sums which he now claims. 


We have been referred to Luchmeepiit Singh Bahadoor v. Nwnd Coomar 
Qoopto (22 W. E., 388), a case decided by Kemp and AlNSLIE, JJ„ in which 
those learned Judges considered that in that suit the lower Courts did not do 
their duty by merely ordering that accounts should be rendered ; that the proper 
order was that the accounts should be examined and adjusted ; and that it 
should be ascertained what was due from the defendant to the plaintiff ; and 
as this had not been done, the case was remanded. 

It may be that the nature of the suit perfectly justified the learned 
Judges in making the remand ; but in the generality of suits in the mofussih 
the plaint merely prays for an account. I remember a case in this Court 
(though I cannot say whether it was reported) in which Markby, J., explained 
very clearly the usual difference in the procedure between suits for an 
account brought on the Original Side of this Court, and similar suits brought 
in the mofussil. 


On the Original Side the prayer of the plaint is not only for an account, 
but to have the account adjusted, and the balance ordered to be paid to the 
party entitled to it. The case is referred to the Eegistrar for this purpose ; 
and, after the account has been taken and the balance ascertained by the 
Begistrar, the case comes again before the Court, and a final decree is made. 
Both parties have a full opportunity, if they please, of going into evidence 
before the Begistrar, and afterwards objecting to C172] the Begistrar's findings ; 
and the whole matter is thus adjusted finally in one suit. 

In the mofussil, however, this is generally done by means of two suits. 
The first is brought to compel the rendering of an account, and then, when the 
account has been rendered, and the plaintiff has had an opportunity of examin- 
ing it and testing its correctness, he may sue in a second suit for the amount 
which he considers to be now due. 

Of course, it is far more convenient, and a saving of time and expense, to 
have the whole matter settled in one suit instead of two ; but the reason why two 
suits are g^^erally brought in the mofussil is, because the Courts there have no 
officer Ifim the B^strar to whom the account can be referred for adjustment. 
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In this particular case the plaintiff v^as of course unwilling to be bound by 
any account furnished by the defendant, considering the dishonest manner in 
which the latter had dealt with him. His claim in this suit embraces several 
sums which were not entered in the account rendered by the defendant, and we 
see no reason for saying that the plaintiff’s claim is barred by anything that 
occurred in the former suit. 

Another point raised here, (I can scarcely say that it has been argued), is, 
that the defendant is wrongly found to be indebted to the plaintiff in a sum 
of %ls. 338-7-9, which was said to be due to the plaintiff on certain decrees. It 
does not very clearly appear how or why this sum is found due from the 
defendant ; iKut we rather gather that the defendant must have received that 
sum, and did not pay it over. This is quite immaterial, however, for the 
purpose of the suit, ^because the plaintiff is found to be entitled to Bs. 837 
altogether, and the decree is only for 500 xlipees ; so that the sum due for rents 
received is amply sufficient to support the decree, quite irrespective of the 
Bs. 333-7-9 said to be due as the amount of the decrees. 

The appeal is dismissed with costs. 

Appeal dismissed. 


[173] The 4th March 1881, 

^ Peesent : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice McDonell, 


Surnomoye Dassya and another Defendants 

versus 

The Land Mortgage Bank of India, Limited Plaintiffs. 


Reg. VIII of 1819, s, 17, cl, 5 — Patni Talook — Sale for Arrears of Bent — 

A ttachment — Priority — Mortgage. 

The patnidar of a talook granted a durpatni to the defendants on the 10th of February 
1869. The same patnidar afterwards mortgaged the patni talook to the plaintiffs, who 
obtained a deoroe on their mortgage on the 28th September 1674, The patni was sold for ita 
own arrears on the 17th November 187G ; and after payment of rent and all expenses, there 
remained a surplus in the hands of the Collector, which was attached by the plaintiffs in 
execution of their decree on the 9th of November 1876. On the 12th January 1877, the 
defendants instituted a suit against the patnidar, under cl. 6, s. 17, Reg. VIII of 1819; for 
compensation for the loss of the durpatni, and obtained a decree, which the Court directed 
should be satisfied out of the surplus sale-proceeds ; and the Collector, notwithstanding the 
plaintiffs’ attachment, allowed the defendants to obtain the amount decreed out of the 
surplus sale-prooeeds. 

In a suit by the plaintiffs to recover the amount paid for compensation, on the 
ground that the plaintiffs* attachment was prior to the defendants* suit— RfeW, that the 
defendants’ decree must, notwithstanding the plaintiffs’ attachment, be satisfied out of the 
surplus sale-proceeds in priority to the plaintiffs’ decree. 

* Appeal from Appellate Decree, No. 1790 of 1679, against the decree of A. C. Brett, 
Esq., Judge of Jessore, dated the 12th May 1879, modifying the decree of Baboo Kedaressur 
Boy, Subordinate Judge of that district, dated the 6th of June 1878. 
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This suit was brought by the Land Mortgage Bank against the defendmts to 
establish their right to a sum of Bs. 866-6-9, which had been obtained by the 
defendants, Nos. 1 and 2, under these circumstances. 

The patnidar of a talook had granted a durpatni of it to the defendant 
No. 1 on the 10th of February 1869. 

The same patnidar then mortgaged to the Land Mortgage Bank this 
talook and other properties on the 8th of March 1872, for a sum of Es. 45,000. 
On the 28th September 1874, the Bank obtained a decree for the sum due to 
them upon this mortgage, and declaring their rights under it. 

flTi] The patnidar having then made default in payment of his rent, the 
talook was put up and sold by auction for its own arrears onfthe 17th of 
November 1876 ; and after paying the rent and all expenses, there remained a 
surplus of the sale-proceeds in the hands of the Collector of Bs. 2,138-1-5. 

By means of this sale the durpatnidar, the defendant No. 1, lost his 
durpatni ; and, therefore, on the 12th of January 1877, the defendants Nos. 1 
and 2 (the latter being the wife of the defendant No. 1} brought a suit against 
the patnidar (under the provisions of cl. 5 of s. 17 of Beg. VIII of 1819) to 
recover compensation for the loss of the durpatni, and to have the amount of the 
compensation paid to them out of the surplus proceeds, it being alleged that 
the durpatni was purchased with the money of the defendant No. 2. 

In this suit the defendants Nos. 3 and 2 obtained a decree for the sum of 
Bs. 865-5-9, by vray of compensation, and the Munsif ordered that sum to be 
paid to them out of the surplus proceeds. 

Meanwhile, immediately after the sale of the patni, the Land Mortgage 
Bank, on the 9th of December 1876, placed an attachment upon the sum of 
Bs. 2,133-1-5, the surplus proceeds ; but the Collector, notwithstanding this 
attachment, allowed the defendants Nos. 1 and 2 to obtain the Rs. 865-5-9 out of 
the surplus proceeds, in accordance with the Munsif’s order. 

This suit was then brought, on the 28th of March 1878, by the Bank, for 
the purpose of recovering the Rs. 865-5-9 from the defendants Nos. 1 and 2 ; and 
they contended, that as their attachment was prior to the suit of the defendants 
Nos. 1 and 2, they were entitled to the wJiole surplus proceeds to the exclusion 
of the defendants’ claim. 

The view of the Subordinate Judge was, that the two defendants had a 
right to bring their suit for the sum which they obtained, and that it was 
properly paid over to them out of the surplus proceeds. He, therefore, dismissed 
the plaintiffs’ suit. 

The District Judge took a different view. He considered that the case 
came within the provisions of s. 17 of the Regulation ; but he thought that the 
plaintiffs had an equal right with the defendants Nos. 1 and 2 to the surplus 
proceeds, as being assignees [175] of a valuable interest in the talook ; but that 
as the sum was not sufficient to satisfy both, he decided that the surplus pro- 
ceeds ought to be divided between the parties rateably in proportion to the value 
of their respective interests in it. Putting, therefore, the value of the plaintiffs’ 
interest at Bs. 2,000, and that of the defendants at Rs. 865-5-9, he held that 
the defendants were entitled to Rs. 560 out of the surplus, and the plaintiffs 
to the residue. He therefore gave the plaintiffs a decree for Es. 315, and 
ordered each of the parties to pay their own costs* 

Baboo Mutty Lall Mookerjee for the Appellants. 

Baboo Kuski Kafit Sen for the Bespondents. 
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The Judgment of the Court (Gabth, C. J., and McDonell, JO wad 
delivered by 

Oavth, C.J. — We think that the District Judge has taken an erroneous 
view of this case. [His Lordship then stated the facts as above and continued.] 

Both parties complain of this decision, the plaintiffs (by way of appeal), 
pn the ground, that the defendants were not entitled to any part of the surplus 
proceeds ; and the defendants (by way of cross objection) on the ground, that 
they are entitled to the whole of the Bs. 865-5-9, and that the Court below 
was wrong in directing them to restore Bs. 315 to the plaintiffs. 

It is strange that, during the whole of the argument in this Court, we 
have been Allowed to remain under a wrong impression as to a point upon 
which, as it seems to us, the whole case turns. We were led to suppose, 
that the suit brought by the defendants, in which they recovered the Bs. 865-5-9, 
was not brought within two months from the time of the sale of the patm ; 
and if that had been so, we think that the Munsif would have had no power to 
order that sum to be paid out of the surplus proceeds. 

The words of cl. 5 of s. 17 are : “ It shall be competent to any one conceiv- 
ing himself to possess such an interest, etc., to bring forward his claim to the 
price he may have paid for the same, or for a just compensation for the loss 
sustained by him in con- [ 176 ] sequence of tlie sale, by instituting a regular 
suit at any time within two months from the date of sale/' 

If, therefore, the suit of the defendants had not been brought within tw’o 
months from the date of sale, the Munsif, although he might have given them 
a decree enforceable in the ordinary wav, could not have decreed the amount 
out of the surplus proceeds. 

It now turns out, however, that the suit was brought duly within the 
two months, and that, therefore, the Munsifs decree was quite regular. 

That being so, the only question is, whether the plaintiffs, who had 
placed an attachment upon the surplus proceeds immediately after the sale, 
are entitled to recover from the defendants the whole or any part of the sum 
which has been awarded them out of those surplus proceeds by the Munsif. 

It has been suggested to us, that although the plaintiffs did not bring any 
suit under cl. 5 of s. 17, yet they must be considered as having made a claim 
to the surplus proceeds by placing an attachment upon them. But that is a 
course, which appears to us not to be warranted by cl. 5. The only claim 
which can be made under cl. 5 is by a regular suit, and the decree which is to 
be made in that suit is of a special nature, enforceable only as against the sale- 
proceeds ; and if the plaintiffs in this suit had intended to proceed against 
those proceeds under cl. 5, they could only have done so by instituting a 
regular suit. 

This they have not done ; and as the defendants have taken the proper 
course, and have obtained a judgment, we think, that they have secured a right 
to the sale-proceeds to the amount of their judgment prior to any right of the 
plaintiffs.’ 

It may be that the plaintiffs may enforce their attachment as against 
the residue of the sale-proceeds ; but that question does not arise in this suit. 

The result is, that the judgment of the District Judge must be reversed, 
and that of the Subordinate Judge restored ; and that the plaintiffs must pay 
the costs in all the Courts. 


Appeal aUowed, 
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ri773 ORIGINAL CIVIL. 

The 19th May, 1881. 

Present:' 

Me. Justice Wilson. 

Shanks and others 
versus 
Savage. 

PraxiticB — Failure to procure sufficient Evidence — Adjournment — Costs. 

A plaintiff failed in an ex parte suit t(x bring forward sufficient evidence to entitle him 
to a decree, and asked for an adjournment in order to obtain further evidence ; the Court 
granted an adjournment on the terms that the plaintiff should bear the whole costs of the 
hearing. 

This was an ex parte action brought for work and labour done, in which the 
plaintiffs failed to give sufficient proof as to certain work done to a steam- 
boiler. 

Mr. T. A, Apear for the Plaintiffs. — After partly proving his case, and 
on finding that the evidence given was not sufficient to entitle him to a decree, 
asked the Court for an adjorunnient in order to procure the attendance of 
other witnesses, he agreeing to bear the costs of the day. 

Wilson, J. — Such adjournments are most inconvenient, and would not 
be listened to for a moment in England. I will grant an adjournment for a 
fortnight, on condition that the plaintiffs bear the whol^ costs of the hearing. 

Attorney for the , Plaintiffs : Harris d Co. 


[178] APPELLATE CIVIL. 

The 25th Marcht 1881. 

Pbesent : 

Mr. Justice Morris akd Mr. Justice Tottenham. 


Nilcomul Lahuri Defendant 

versus 

Jotendro Mohun Lahuri Plaintiff. " 


Adoption — Fraud — Adoptive Son claiming Share in Estates already vested in another 
before the Date of the Adoption. 

Shortly before his death in 1862, A, by his will, gave hts widow power to adopt a son. 
In consequence of fraud on the part of P, the son of a brother of ^4, in suppressing this will 
and setting up another, the will was not proved until 1874, when the widow exercised the 
power. C, the widow of another brother, had died in 1867, and B had succeeded to her 
estate. The adopted son now sued by his mother to recover a half share in C*s estate, allege 
ing that his adoptive mother, in consequence of the fraudulent act of B in suppressing the 

* Appeal from Ori^al Decree, No. 282 of 1879, against the decree of Baboo Bhugwan 
Ohunder Chimkerbatty,^ubotdf>3ate Judge of Eungpore, dated 8Qth April 1879. 
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under whicli the power of adoption was given, and by setting up a false one, was Unable 
to exercise the power of adoption before the death of C, and that thus he had been deprived 
of the opportunity of succeeding to C’s estate. 

Helds that although B had committed fraud in suppressing the will and setting up a 
false one, and had so placed obstacles in the way of the adoptive mother of the plaintiff 
taking a son in adoption earlier, yet that, as the plaintiff was not in existence at the time 
the fraud was committed, such fraud was too remote so far as it affected him, and that the 
■Court as a Court of Equity could not disturb the estate which had already vested \rxB, 

The right to succession is a right which vests immediately on the death of the owner of 
the property, and cannot, under any circumstances, remain in abeyance in expectation of the 
birth of a preferable heir not conceived at the time of the owner’s death. 

Keshub Chunder Ghose v. Biahnu Per shad Bose (S.D A. for 1860, p, 340) and Bhoobun 
Moyee Debia v. Ram Kishore Acharji (10 Moore’s I, A., 279) followed. 

This was a suit brought by one Bhubonessury Dabia, as adoptive mother 
and guardian (leave to bring the suit having been granted her by the Court) 
of her adopted son, Jotendro [179] Mohun Lahuri, to recover an eight-anna 
share in one Chandmoili’s husband's estate, to which the defendant had 
succeeded. 

The following is the genealogical tree of the family : — 

Rally Mohun (deceased) Ram Mohun (deceased) Shibnath (died 1862) 

I widow Ghandmoni, widow Bhubonessury 

I died 15th June 1867. I 

Nilcomul I 

(deft.) I I I 

Rally Prosonno Tarinee Prosonno Jotendro Mohun 
d. 25th July 1866. d. 9th Sept. 1865. (pltf.) 

adopted son. 

The plaintiff , Jotendro Mohun, stated, that Shibnath, by his will, dated 
22nd May 1862, gave to Bhubonessury power to adopt, and that, after Shib- 
nath's death, Nilcomul managed Bhubonessury's estate ; that, during such 
management, he obtained Shibnath's will, suppressed it, and set up another, 
which contained no such power of adoption ; that a suit had been brought on 
the second will, but the Privy Council, in March 1874, eventually held, that 
the will containing the power of adoption was the genuine one ; that, in 1865 
and 1866, Shibnath’s two sons died; that, since the latter date, Bhubonessury had 
repeatedly endeavoured to adopt a son, but had always been prevented, because 
she was unable to produce the original will giving her power to adopt, and 
that although she possessed copies of the will, people always refused to give 
their sons in adoption without the production of the original, more especially 
pending the litigation which was being carried on concerning the two wills ; 
that, in 1867. Ghandmoni, the widow of Ram Mohun, died, and Nilcomul, 
the son of Kally Mohun, succeeded to Chandmoni's estate ; that, subsequently 
in January .1874, Bhubonessury adopted him (Jotendro Mohun, the plaintiff, 
and infant of the age of five years at the time), and on the 29th September 
1877, bis adoptive mother brought this present suit on his behalf, claiming a 
half share with the defendant in Ghandmoni’s husband’s estate, on the 
ground that the defendant Nilcomul had, by suppressing Sbibnath’s will 
containing the power of adoption, fraudulently prevented Bhubonessury from 
adopting a son, who would, if the adoption had been made in time, have 
succ^ded to a half share in the estate of Chandmoni’s husband ; and that| 
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(iSOj notwithstanding the fact that he had been adopted subsequently to the 
defendant's succession, he was entitled to a share in Ohandmoni’s husband's 
estate. The defendant contended that the suit was barred, it not having been 
brought within three years either from the time the alleged fraud became 
known, or from the time of the adoption ; that the estate once having vested 
in him could not be divested by reason of the subsequent adoption ; that he 
had not fraudulently prevented the widow from the adopting ; that he had 
committed no fraud, inasmuch as ^Ghandmoni was alive at the time when 
fraud was alleged. 

The Subordinate Judge held that the suit was not barred, that the defen- 
dant had through fraud prevented the adoption from taking place during the 
lifetime of Ghandmoni, and that the plaintiff was, therefore, entitled to recover 

The defendant appealed to the High Gourt. 

Mr. Jdcksm (with him Mr. M, Gfiose and Baboo Isen Chunder Chucher- 
butty) for the appellant. — As regards limitation. — Supposing the decision of 
the Privy Gouncil in 1874 were taken to be the .starting point of limita- 
tion, the suit is barred, as only three years is allowed from the time when the 
fraud is discovered. The widow does not say, it does not matter when I adopted, 
I have still a ^ight to adopt, but says, the original will was suppressed, and 
that she was prevented through the defendant's fraud from adopting belore, 
and that, in consequence of that fraud, he is estopped from disputing the 
adoption. As to whether the estate could divest. — An adoption cannot 
operate to open out the estate after it has once vested in any person. Rally 
PToson7io Ghose v. Gocool Chunder Mitter (I.L.E., 2 Gal., 295). This case 
is supported by Mayne, 2nd ed., s. 176, p. 166. 

Mr. M. Ghose on the same side. — An estate once vested cannot be divested, 
see Oobind Chandra Sarma Mazoomdar v. Anand Mohan Sarma Mazoomdar 
(2 A. 0., 313), and Moniram Kolita v. Ken Kolitam (I.L.R., 5 Cal., 

776). The plaintiff, in order to say that he has a right of suit because he 
was not adopted earlier through the [IBl] defendant's fraud, must, inasmuch as 
an adopted son is in the same position as a natural son, go so far as to say that 
a natural son would have a right of suit against a person w^ho had fraudulently 
prevented his (the plaintiff’s) father and mother from living together for a long 
period, and so prevented the plaintiff from being bom during the time of such 
separation, at which time the person, so fraudulently acting, had succeeded to 
an estate to which, had the plaintiff been born, he would have been entitled to 
succeed. Such a suit has never been attempted, and would not lie, the fraud 
alleged being too remote. The adoption in this case took place six years after 
Ohandmoni's death. Fraud is not a sufficient reason for a suit to recover 
property which has already vested in somebody else. On whom does the 
plaintiff allege the fraud to have been practised, if it is against himself, he was 
not alive at the time, and no fraud can be perpetrated against a person not in 
existence. The rule of equity that a person cannot take advantage of his own 
wrong, does not extend to cases of this kind. The lower Gourt has given a 
decree to the plaintiff for half of the property claimed, at all events he can only 
claim a fourth. The defendant cannot be considered to have held as trustee 
for the plaintiff, and the suit is therefore barred — Kherodemoney Dossee v. 
Doorgamwney Dossee (I.KR., 4 Cal, 465). 

Mr* H. Bell (with him Mr. Doss, Baboo Sreenath Doss, and Baboo Bung- 
shoe Dhm Sen) for the Respondent. — ^There can be no question of limitation ip 
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this case. The plaintiff claims as the ISSopted son of Shlbnatb, to succeed to > 
a moiety of the estate of his uncle Bam Mohun. Bam Mohun’s widow died on 
the 15th June 1867, and the plaintiff has twelve years to sue in from that date. 
The main fact of the defendant having committed a fraud cannot reduce the 
period of limitation to three years — Ghunder Nath Chowdhry v. Tirthanund 
Thakoor (I. L. E., 3 CaL, 604). 

On the merits there are two main points for consideration : — First,— 1^ the 
plaintiff, as the adopted son of Shibnath, entitled to a share of Bam Mohan*s 
estate, his adoption having taken place after the death of Chandmoni, the widow 
of Bam Mohun, [ 182 ] and after the defendant had succeeded to the inherit- 
ance ? Secondly, — Can the judgment of the lower Court be supported on the 
ground of the defendant’s fraud ? Upon the first point it is contended that 
we are concluded by lihe case of Rally Prosonno Ohose v. Gocool Ghunder 
MtUer (I. L. B. 2 Cal., 295). This case^ wdll be found to rest entirely on 
previous decisions, none of which, when examined, will be found to support 
the proposition there broadly laid down, that ** an estate once vested cannot 
be divested.” The Privy Council case of Sri Baghunada v. Sri Brozo Ktshoro 
(L. B., 3 L A., 164), which was referred to in the decision, is directly to the 
contrary. In that case an undivided brother succeeded to an impartible 
eemindari to the exclusion of the widow of the last owner, but after some 
two years, the widow adopted a son, and the brother’s estate" was divested. 
This case, therefore, so far from supporting the decision in Rally 
Prosonno' s case (I. L. B., 2 Cal , 295) is distinctly opposed to it. The other 
cases referred to are, Bamundoss Mookerjea v. Mussamut Tarinee (7 Moore’s 
I. A., 169), which merely decides that a widow with a power of adoption can 
sue in her own name to recover property belonging to the estate of her late 
husband. The next case — Dukhtna Dossee v. Bash Beharee Mojoomdar (6 W. 
B., 226) — is so obscurely reported, that it is impossible to say what the facts 
were. Gobind Chandra Sarma v. Anand Mohun Sarma (2 B. L. B., A. C., 313) 
merely decides that, in litigation, a widow represents the estate. The Full 
Bench case of Rah Das Das v. Rrishan Chandra Das (2 B. L. B., F. B. 103) 
turned upon the doctrine of Hindu Law with regard to persons excluded from 
inheritance. The case of Bhoohum Moyec Debia v. Bajn Rishore Acharji (10 
Moore’s I. A., 279) merely decided that an adopted son was in no better posi- 
tion than a natural son, and as a natural son could not in that case have 
succeeded as heir, so neither could an adopted son. See remarks on this case in 
Mayne’s Hindu Law, p. 170 — Bakmabav v. Badhabai (5 Bom. H. C., A. C., 114). 
The case of Gobindo Nath Boy v. Bavi Ranay Chowdhry (24 W. B., 183) (alluded 
to in [ 183 ] 1. L. B., 2 Cal., 307) stands alone, and is questioned in Mayne’s 
Hindu Law, p. 178, and is opposed to the case of Bamundoss Mookerjea v. M, S. 
Tarznee (7 Moore’s I. A., 169), and was not followed in the recent case of 
Prosononath Boy Chotodhry v. Afzolonnessa Begum (I, L. B., 4 Cal., 523). The 
right of a preferential heir to divest an estate which had already vested was 
never questioned until recent years. When a preferential heir came into existence, 
he was allowed as of right his inheritance. Take the case of a sister. A sister 
is not an heir by Hindu Law but a sister’s son is an heir ; and there is of neces- 
sity a suspension of the inheritance until his birth. — Macnaughten’s Hindu 
Law, Vol. II, p. 98, Free, xiv.. Inheritance : Mzissamut Solukhna v. Bam Dolal 
Pande (1 Sel. Bep., 324), Ramna Mai v. Jai Chandra Ohose (5 Sel. Bep., 42), 
and Lakhi Priya v. Bhairab Chandra Chaudhuri (5 Sel. Bep., 315, with Suth. 
Notes). The case of a posthumous or of an adopted, son is far stronger. 
Where the father’s inheritance has l^een distributed among the heirs, if 
a posthumous son is born, a redistribution has to be made : Dayabhaga, 
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Chap. I, sec. 46; Dyvakrama Sangmha, VI., 21-24. The i^hole question 
was most fully considered by the late Supreme Court in Gourbullub v. 
Juggernath Pershad Mitter (Mao. Cons, of Hin. Law, p. 169). In that case 
A was adopted by the widow of B, who had predeceased his father C. 
On the death of C, C*s estate passed to his sister's son. Some two years after 
C*s death A was adopted, and it was held that he was entitled to the estate of 
C to the exclusion of the nephews who had already succeeded. In Shamchunder 
V. Booderchunder (1 Sel. Bep., 2nd Ed. 209 ; upheld in appeal, 3 Knapps’ P, C. C. 
65), A left two widows, one of whom adopted a son and died after the death 
of the adopted son B. The estate passed to A ’s brother's sons ; when the second 
widow adopted C, and it was held that C was entitled to succeed to his brother 
B*s estate to the exclusion of A*$ nephews. This, therefore, is an instance of, 
an estate being divested in favour of a collateral. 

With regard to the question of fraud, it was contended that there was no 
fraud practised on the present adopted son, [184] that, on the contrary, 
if there had been no fraud, some one else would have been adopted ; and, there- 
fore, if there was fraud, the present adopted son has been the gainer by it. But 
the fraud was against Shibnath's heir. It is not necessary that it should have 
been against any particular person. Suppose that a child had been ready for 
the adoption l^efore Chandmoni's death, and the defendant, knowing that she 
could not survive, had forcibly carried off the son to be adopted, and kept 
him in confinement till Chandmoni's death, — it cannot be contended that such 
son when adopted would not have been entitled to his share in his uncle's 
estate ; or suppose that, instead of carrying off the boy, he had hired assassins 
to kill him, — can it be contended that the next adopted son vrould not 
be entitled to all the rights to which the first boy would have succeeded, if his 
adoption had not been fraudulently frustrated ? So far, therefore, as the 
defendant is concerned, the adoption must be considered to have taken place 
at the time the defendant prevented it. — Story's Equity Jurisprudence, p. 256 ; 
Phillimore on Jurisprudence, p. 226 ; Mestaer v. Gillespie (11 Ves., 621), Luttrel 
V. Lord Waltham (14, 290) cited, Huguenin v. Baseley (14., Ves. 289), 
Middleton v. Middleton (1 Jac. and W., 94), Burkley v. Wtlford (2 C. and F., 
102), Segrave v. Kirwan (1 Beatty, 157) ; where the fraud was not against any 
particular person, but against the next-of-kin. With regard to the share to 
which an adopted son in entitled, Mayne’s Hindu Law, ss. 148 and 49 and 
Tara TsAohun Bhuttacharjee v. Kripa Moyee Debia (9 W. E., 423) were referred 
to. 


Mr. M. Ghose in reply. — The case of Kally Prosonno Ghose is not opposed 
ta the decision of the Erivy Council in Sn Baghunada v. Sri Brozo Kishoro 
(L. B. 3 I. A., 164). No doubt, as pointed out by Mr. Mayne (Note 
c. art. 170, Hindu LawO, Mr. Justice MiTTEB was in error in supposing 
that, in the case before the Privy Council, the property was not joint lamily 
property ; but that error does not in any way affect the C185J soundness 
of his dicision. We do not go the length of saying that in no case will 
a subsequent adoption divest an estate once vested, for it is a well-known 
rule of Hindu Law that the widow herself divests her own estate by adopt- 
ing a son. But that is an exception, and persons who are in the posi- 
tion of the widow, by operation of the Hindu Law, will also come within 
the exception. The Madras case before the Privy Council referred to an 
impartible zemindari, and the widow could not possibly have succeeded. 
Hence the adoption by^he widow had the effect of divesting an estate which, 
under the Bengal school, the widow would ordinarily have taken. It was 
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also a case of lineal succession. This probably accounts for the question not 
having been raided in the Privy Council case. Mr. Mayne himself» while 
pointing out the error abovementioned, approves of the principle laid down 
in Kally Prosonno Ohose*s case (S. D. A. for 1860, ii, p. 340). The distinction 
between lineal and collateral successions in the case of an adopted son is a 
distinction founded upon reason and Hindu Law. The case in 7 Moore decides in 
the negative the question as to whether a woman, having power to adopt, is in the 
position of a wommenceinte. Keshub Chunder Ohose v. Bishmi Pershad Bose 
(S. D. A. for 1860, ii, p. 340,) overrules all the cases in the Select Reports cited by 
the respondents. The same principle has been laid down in the case of Rash 
Beharee Roy v. Nimaye Chum (W. R. for 1864, p. 223). The case further says, 
that Sumboo Chunder Roy v, Gunga Churn Setn (6 Sel., 291) has been overruled, 
and further shows that a Hindu widow is not a trustee for unborn children. 
The case of GourhulVah v. Juggernath Pershad Mitter (Mac. Cons, of Hindu Law, 
159) was a case of lineal and not collateral succession ; the question of vesting 
and divesting was not touched upon. The defendants there were sister’s sons, 
and therefore, we may take the principle, that sister’s sons should ha\e pre- 
ference to grandsons, to be overruled by the latter cases ; the case was not 
even opposed by the sister’s sons, and it comes within the exception quoted by 
Mayne in art. 176. The case of’ Dukhtna Dossee v. Rash Beharee Mojoonidar 
(6^W. R., 221), [186] directly decides the question whether succession could 
be suspended until the adoption. The Judges there do not mean that a widow 
loses all right to property after twelve years, but that if a widow is dispossessed 
and chooses to adopt after twelve years have passed, her power to adopt is lost. 
I say that if the widow is in possession, she can adopt at any time during 
possession. Kali Das Das v. Krishan Chtcndra Das (2 B. L. R., F. B., 103) 
supports my argument, that a widow having a power to adopt does not hold 
as trustee for the son who might be adopted. The case of Gobmdonath Roy 
V. Ram Kanay Chowdhry (24 W. R. 183), alluded to in T. L. R. 2 Cal., 307, 
was referred to as an authority, that a Hindu widow succeeds, and not as 
trustee for anybody. The allegation of fraud has no bearing on the case ; the 
fraud alleged is against Shibnath’s estate in the lifetime of Ghandmoni. Fraud 
must be committed against a person and not an estate, and the person must 
be in existence at the time ; but even allowing it to be possible to commit 
fraud against an estate, Shibnath had no estate during the lifetime of Ghandmoni. 
The distinction between the English cases and the present is, that (i) those 
cases refer to fraud against individuals in existence, (ii) that such individuals 
were deceived by the fraud, and with the immediate view of obtaining the 
object required, the fraud must lead to a deception ; but here the widow knew 
she had power to adopt, therefore it could not be fraud as agamst^^er. Before 
it can be said that we cannot take advantage of our own wrong, it must 
be shown, that this was a fraud against Ghandmoni, and that Ghandmoni 
was prevented from doing a particular act by our fraud, which otherwise 
she would have done. It cannot be a fraud against the widow, as the 
widow's estate remained intact ; and it could not be a fraud against the 
adopted son, as he was not at the time in existence. Even if there was fraud, 
it is too remote. 

The Judgment of the Ckturt (Mobbis and Totibkham, 33.) was 
delivered by 

Horris, J. — We understand the teal plaintiff in this suit to be a minor, one 
Jotendro Mohun Lahuri, represented by £187] his mother and guardian, Bhubo- 

nessury Dabia — otherwise the suit would not lie. The plaintiff then lays 
• . 
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claim to the share* of the estate left by Chandmoni Dabia, widow of Bam 
Mohun Lahuri, the uterine brother of his adoptive father, late Shibnath 
Lahuri. 

Chandmoni Dabia died on the 2nd Assar 1274, which corresponds with 
the 15th June 1867. The plaintiif was adopted on the 10th Magh 1280, which 
corresponds with 27th January 1874, by Bhubonessury Dabia, under permission 
granted to her under the will of her late husband ; and though the defendant was 
the sole heir, at the time of her death, to the entire estate left by Chandmoni Dabia, 
his succession to one-half thereof is contested by the plaintiff in this suit on the 
ground that his adoptive mother was unable, in consequence of the fraudulent 
acts of the defendant, to exercise, before the death of Chandmoni Dabia, the 
power of adoption which was granted to her by her husband. 

The Subordinate Judge of the Qourt below has given the plaintiff a decree. 
In his judgment he recites certain facts, which he says are “ sufficient in 
themselves to bring home to the conviction of the Court that plaintiff exerted 
all her available means to adopt a child while Chandmoni was living, but that 
the intrigues played by the defendant stood in the way and prevented the 
adoption taking place till after the death of Qhandmoni, in Magh 1280, when 
she succeeded in adopting the minor Jotendro Mohun.** He holds that the 
principles of equity should interfere in such a case to deprive the wrong-doer 
o| the rights which he has acquired by the wrongful acts committed by him, 
and that the effect of the fraud perpetrated by the defendant entitles the 
plaintiff in equity to obtain the relief which he seeks. Against this decision 
the defendant appeals. He contends, first, that no such act of fraud on his 
part has been established in evidence as goes to show that Bhubonessury 
Dabia was prevented from adopting any boy, much less the present plaintiff, 
prior to the death of Chandmoni Dabia ; and secondly, that even if it be held 
that he committed a fraud on Bhubonessury Dabia in suppressing the will of 
her husband, that fraud is too remote [ 188 ] to enable the Court to divest in 
favour of the plaintiff’ an estate which has already vested for a long time past 
in him, the natural heir. 

Before entering into the question of fraud, it is necessary to notice an 
argument which has been much insisted on by the respondent* s counsel, to the 
effect that fraud or no fraud, the plaintiff, as adopted son of Shibnath Lahuri, 
is entitled to his share of the family estate left by Chandmoni Dabia ; in other 
words, the plaintiff, as heir of Shibnath Lahuri, is entitled to succeed both 
lineally and collaterally to any estate to which Shibnath Lahuri, if alive, could 
lay claim. This argument has been noticed by the lower Courts, and overruled 
by it on the Authority of the case of Kally Prosonno Ghose v. Gocool Chunder 
Mitter (I. L. R., 2 Cal., 295), in which it was decided that a subsequent 
adoption, after the succession has opened out, cannot confer on the adopted 
son the right to succeed collaterally and to divest the person in whom tho 
property has already vested as heir to the deceased. Several cases have been 
cited to us as authority to the contrary, but no single instance has been adduced 
in which, in a case of collateral succession, an estate once vested has been 
divested by reason of a person being brought into existence subsequently, who, 
if he had been in existence at the time when the succession opened out, would 
have been a preferable heir. The general rule, that the right to succession is a 
right which vests immediately on the death of the owner of the property, and 
cannot, under any circumstances, remain in abeyance in expectation of the birth 
of a preferable heir not * jBonceived at the time of the owner’s death, was declared 

by the late Sadder Dewani Adawlut in the case of Keshub Chunder Ghose v. 
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Bhhnu Pershad Bose (S. I). A. for 1860, ii, p. 240) and Isinoe that date this 
ruling has been universally followed. The Privy Council recognize it in the 
case of Bhoobum Moyee Dabta v. Bam Kishore Acharj (10 Moo. I. A., 
279), and declare the ordinary rule to be, that in no case can the estate of the 
heir of a deceased person vested in possession be defeated and divested in 
favour of a subsequently adopted son, unless the [ 189 ] adoption is effected by 
the direct agency of the former heir with his or her express consent. The cases 
of Gourbullab v. Juggemath Pershad Mitter (Macnaghten’s Cons, of Hin. 
Law, p. 169), and Sri Baghnnada v. Sri Brozo Kishoro (L. R., 3 I. A„ 164) 
cannot be said to be in opposition to this rule. In the one case a grandson, 
and in the other case a son, took by adoption lineally the estate of the grand- 
father and of the father, as against a nephew and a half-brother. These cases 
are no authority for holding that if succession to an estate collaterally had 
opened out before tlie' adoption, either t|;^e nephew or the half-brother could 
have been divested in favour of the subsequently adopted grandson or son. The 
only ground, therefore, on which it seems to us the plaintiff* can lay claim to 
the property in suit, is by asking the Court as a Court of Equity to place him 
as heir of Shibnath Lahuri in the position which, but for the fraud of the 
defendant, he would have obtained. That a fraud was committed by the 
defendant on Bhubonessury Dabia in suppressing the will of Shibnath Lahuri 
and . setting up a false will, and thereby putting obstacles in the way of her 
taking a son in adoption, cannot, we think, be doubted. On this liead we 
are disposed to agree with the finding of the louver Court. The only question 
is whether the present plaintiff, standing as lie does in tlie position of 
heir to Shibnath Lahuri, is entitled to say that the defendant is estopped 
by his fraud from relying on the adoption of the plaintiff being of a 
date subsequent to the death of Chandmoni Dabia. Various cases, such as 
Luttrel V. Lord Waltham (14 Ves. 290), Middleton v. Middleton (1 Jac. and 
W., 94), Segrave v. Ktrwan (l Beatty, 157], Bulkley v. Wilford (2 0. k E., 
102), have been cited to us as authority in support of the proposition that 
Courts of Equity will, on proof of fraud, divest property once vested in favour 
of the rightful heir. But none of these seems to us to meet a case like the 
present, where, as we judge from the evidence, the heir, that is the present 
plaintiff, was not even in existence when the fraud was [ 190 ] committed by 
the defendant. So far as the plaintiff himself is concerned, it may be said that, 
hut for the opposition made by the defendant to the will of Shibnath, which his 
widow set up, the present plaintiff would never have inherited his estate at all. 
If the evidence is to be believed, Bhubonessury Dabia was foiled by this opposi- 
tion of the defendant from adopting in the interval betw'een the death of her 
last surviving son, and the death of Chandmoni, some boy other than the plaintiff. 
It is also apparent that the fraud of the defendant was not concealed in any way 
from Bhubonessury Dabia ; she was from the first, that is from the time of the 
death of her husband, aware of the existence of the will in her favour, which 
empowered her to adopt a son, and it may, with some justice, be said, that 
between Srahun 1273, or July 1866, the date of the death of Kally Prosonno 
Lahuri, her last surviving son, and Assar 1274, or June 1867, the date 
of the death of Chandmoni, Bhubonessury had ample opportunity to adopt 
a son ; and that the mere circumstance of persons, who were applied to, being 
unwilling to give their sons in adoption by reason of the counter- will set up by 
the defendant, is not a sufficient ground for holding that Bhubonessury 
Dabia could not adopt a son. The difficulties which stood in her way 
were no more than natural difficulties, such as might be encountered by 
anyone whose right to adopt was disputed bond fide, and therefore, the 
defendant, as sole heir of Chandmoni at the time of her death, became legally 

739 



in iie'r eigiiate: It seaitis to us, therefore, thst the fraud, oomooiitted by 
the defendant .fio far as it affects the plaintiff, is of too remote a character for 
this Court, as a Court of Equity to disturb the estate which naturally vested in 
the defendant as sole heir of Ghandmoni at the time of her death. 

We, therefore, set aside the decree of the lower Court, and dismiss the 
suit of the plaintiff, Jotendro Mohun Lahuri, with costs in both Courts. 

Appeal allowed. 


NOTES. 


[This case was affirmed by the Privy Council in (1883) 12 Cal. 18 P. G. 
For Notes, see the Notes to that case in the Law Beports Beprints.] 


[191] OEIGINAL CIVIL. 

The 3rd May, 1881. 

Pbbsent : 

Mb. Justice Wilson. 

Sibbosoondery Dabia 
versus 

Bussoomutty Dabia and others. 

Hindu Law — Partit%on — Grandchtldren — Bight of grandmother to share. 

In a suit for partition among the members of a joint Hindu family, consisting of the 
heirs in different degrees of five brothers, a decree for partition according to certain pro- 
portions was made, subject, so far as the decree affected property derived through the eldest 
brother, to maintenance for his widows!. Among other parties to the suit were B, the 
granddaughter by the eldest son of A, and C, her second son. C died in 1680, leaving a widow 
D and four infant sons. 

A, who was not party to the partition suit, now sued B and D and the infant sons of C 
for a declaration that she, as such widow and mother, was entitled to a share in the parti- 
tioned properties equal to those of her granddaughter B, and her grandsons, the infant 
sons of C. 

Held, that such a suit would lie, it not being a suit for partition exclusively 
among grandsons, and that A was entitled to an equal share with her granddaughter and 
grandsons in the properties which, under the partition decree, had been allotted to the 
representatives of her husband, and to a life-interest in the income of the property remaining 
unpartitioned. 

This was a suit for a declaration that the plaintiff was entitled to share in 
the property of her deceased husband, which had been partitioned in a suit to 
which she was not a party. 

The plaintiff stated that she was the sole widow of one Cowar Suttya 
Prosimno Ghosal, who died bn the 15th July 1851, intestate, leaving him 
surviving the plaintiff, and two sons by her, Suttya Bunjun Ghosal and Suttya 
Krishna Ghosal, both of whom had since died. 

At the time of his death, Cowar Suttya Prosunno Ghosal was entitled to a 
fifth share in certain properties. His brothers, Suttya Chum Ghosal and Suttya 
Shurn Ghosal, his nephew Suttya Jebbun Ghosal, and his sister-in-law Sreenuxtty 
Tarrasooiidety Dabia» the widow a brother Suttya Bhuokto Ghosal, weie 
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eaoh entifilad to a fifth share in these properties. tlMj Suttya Chum Gbosal 
died on the 21et January 1865, intestate, leaving a widow, Bani fiissomoyee 
Dabia» and two sons by her, Suttya Nundo Ghosal and Suttya Suttya Ghosal, 
his heirs and representatives. 


The plaintiff's eldest son, Suttya Bunjun Ghosal, died intestate on the 15th 
of Nqyember 1857, without male issue, but leaving a widow, Sreemutty 
, Soorosoondery Dabia, who subsequently gave birth to a daughter, Sreemutty 
Bussoomutty Dabia, and died shortly afterwards. Suttya Jeebun Ghosal died 
on the 29th July 1856, intestate, and without issue, leaving a widow Sreemutty 
Surbomungola Dabia, his sole heiress. Suttya Churn Ghosal died on the 16th 
August 1869, intestate, without issue, leaving his nephews Suttya Nundo 
Ghosal, Suttya Suttya Ghosal, and Suttya Krishna Ghosal his heirs and 
representatives. 

In 1871, Suttya Suttya Ghosal instituted a suit for partition against Suttya 
Nundo Ghosal, Suttya Krishna Ghosal, Sreemutty Surbomungola Dabia, 
Sreemutty Tarrasoondery Dabia, and Sreemutty Bussomutty Dabia, and from 
that time the family separated in food. In 1872 a decree for partition was 
made, and it was (among other things) declared that Suttya Krishna Ghosal 
was (subject to the right of the present plaintiff as the widow of Suttya 
Prosunno Ghosal, to maintenance out of such portion of his share as was 
derived from Suttya Prosunno Ghosal) entitled to five equal thirtieth parts or 
shares of the property to be partitioned, and that Sreemutty Bussoomutty Dabia, 
as the only daughter and sole heiress of Suttya Bunjun Ghosal, was (subject to 
the rights of the present plaintiff as such widow to maintenance out of such 
portion of the share of Sreemutty Bussomutty Dabia as was derived from Suttya 
Prosunno Ghosal) entitled to three equal thirtieth parts or shares. The decree 
directed a partition io be made, subject to the rights of the present plaintiff to 
maintenance, and a Beceiver was appointed. The plaintiff’s younger son, Suttya 
Krishna Ghosal, died on the 20th August 1880, intestate, leaving him surviving 
his widow, Sreemutty Soudamini Dabia, and four infant sons, Suttya Bhoosun 
Ghosal, Suttessur Ghosal, Suttya Nundo Ghosal, and Suttyajeet Ghosal. The 

{ laintiff now instituted a suit against Sreemutty Bussoomutty Dabia, and 
193 ] the infant sons of Suttya Krishna Ghosal, and Sreemutty Soudamini 
Dabia, and the Beceiver, praying that it might be declared that, upon the 
events which had happened, the plaintiff, as such widow and mother, was 
entitled to a share equal to that which was allotted to the infant defendants, 
and a moiety of that property which was allotted to Bussoomutty, and also 
a one-fifth share in the properties which remained unpartitioned, for partition ; 
and that the Beceiver might be restrained from parting with the property in 
his hands. 

Bussoomutty, in her written statement, contended that the plaintiff was 
not entitled to participate in the property left by her father and uncle; 
that the plaintiff had notice of the partition suit, and had been maintained as 
therein was provided ; that not having intervened and having accepted main- 
tenance, she was precluded from questioning the validity of the decree, or 
from reopening the same. Soudaminee and the Beceiver also put in written 
statements. 


Mr. Bormerjee (with whom was Mr. Branson), for the plaintiff , cited the 
ease of Bilaso v. Dina Nath (I. L. B., 3 AIL, 88), and the unreport^ case of 
Sreemutty Dossee v. Kumall Deb (Suit No. 235 of 1877), in support of the 
claims put forward by his client. 



t m Si;^BOtoOKDBB¥ 4^0. v, BUSSOOMUTT:^ itc. [1881] 

Mr. Sale (with'whom iwi^as Mr. Jackson) for the defendant Bussoomutty 
contended, that the frame of ^the suit was improper. It was a suit wherein it 
was sought by an outsider to vary a decree made in a former suit to which she 
was not a party. The proper remedy was, either to be made a party in the 
original suit, or to wait until the partition proceedings already directed had 
been fully carried out, and then to bring separate suits against the parties 
against whom she claimed partition. Whatever right a widow might have to 
partition her husband's estate, so long as it remained joint and undivided, there 
was nothing to show that the right to partition remained when that estate had 
been divided and the shares allotted separately to the sons. It is submitted that 
the widow’s right to maintenance alone remains. But in this case a grand- 
mother claims partition as [!««] against her grandchildren, and it is submitted 
that it is concluded by authority that she has no such right. See Pvddum 
Mookee Dossee v. Bayee Monee Dossee (12 W. K., 409) ; same case considered 
on review (13 W. E., 66) ; Mayne’s ‘Hindu Law, 417; 2nd edition. The grand- 
mother only takes a grandchild's share. 

Mr. Stokoe and Mr. Henderson for Soudaminee and the infants. 

Mr. 7. G. Apcar for the Eeeeiver contended that ho was not a necessary 
party, and cited Hem Chunder Chunder v. Prankristo Chunder (I. L. B , 1 
Cal., 403). 

Wilson, J. — This is a suit by a widow to enforce her claim to a share in 
certain properties of her deceased husband, which are being partitioned between 
her husband's descendants. The husband was one of five brothers, and those live 
brothers and their descendants continued to live jointly till the partition in 
.question ; he died leavifeg a v/idow (the plaintiff) and two sons. The first son 
was Suttya Eunjun, who died before the partition decree, leaving his daughter 
Bussoomutty (the first defendant) his only daughter and heiress. The second 
son, Suttya Krishna, was alive at the date of the passing of the partition decree ; 
he has since died, leaving four sons, the infant defendants, his heirs, Suttya 
Bhoosun, Suttessur, Suttya Nundo and Suttyajeet. The partition suit was 
instituted some years ago for the partition of the whole family property, and the 
decree in that suit was made on the 28th November 1872. That decree gave 
Suttya Krishna, the son of Suttya Prosunno, five-thirtieths, and Bussoomutty 
Dabia three-thirtieths, of the family property in their character as heirs to 
Suttya Prosunno, Suttya Krishna also took a share in some property of 
ibnother member of the family, but that is not in question in this suit. The 
partition decree having been made, the partition was proceeded with ; but by a 
oertain order made in the suit, a particular portion of the immoveable property 
was directed to remain unpartitioned, and these properties are now in the hands 
of the Eeeeiver. Under [ 195 ] these circumstances, the plaintiff claims a 
•share in the partitioned property equal to that which was allotted to the 
infant defendants, and a moiety of that property which was alloT.ted to 
Bussoomutty, and also a one-fifth share in the properties which remain 
unpartitioned. The suit came on for settlement of issues, and the only question 
which arises is, whether such a suit will lie under the circumstances. It 
appears to me that the whole weight of authority is in favour of the plaintiff. 
The earlier cases cited in Mayne, s. 404, and in I. L. E., 3 All., 88, and an 
unreported case, No. 235 of 1877, Sreemutty Dossee v. Kurtiall Deb, delivered by 
PONTIFBX, J., are on all fours with the present case ; whilst, on the other hand, 
there are the cases reported in 12 and 13 W. E., pp. 409 and 66, of Puddum 
Mookee Dossee v. Bayee Monee Dossee. It is not necessary to say, whether 
this can or cannot be. reconciled with the other authorities, — ^it is sufficient 
±Q say that it is distinguishable : in that case the partition was exclusively 







gmndmotber ^wm tioC etiMtIed toa slmvAi 
«iabb ^e QaaebaSavaFonannulk J., is not a partition anuni^ 
gawtoMWiii ' SHirtdaasiw irHB; t&ersfem, direct that the plaintiff is entitled to am 
equal share ‘with the d^radant Bussoomutty and the infant defendants, in tire 
properties which, under the partition decree, have been allotted to the rq^resen* 
tatives of Suttya Prosunno, and to a life-interest in the income of the property 
remaining impartitioned. The Beoeiver’s costs will come out of the estate. 


Decree gratUed. 

^ . ■ Attorneys for the Plaintiff : Messrs. W. 0. Bonnerjee and Sons. 

Attorney for the Defendant Bussoomutty : Baboo Oonesh Chimder Chunder* 
Attorneys for the Bee eiver : Messrs. Swinhoe d Co, 

Attorney for the Defendant Soudaminee : Mr. QiUanders. 

'*■ ■ HOTBSt 

(aKlHDMOTHBK'g SIGHT AT PARTITIOM— 

The rij^t of the grandmother was again affirmed in (1883) 8 Cal. 649 ; (1887) 16 Cal. 393 
at 806 ; (1904) 31 Cal. 1065.] 


[196] APPELLATE CIVIL. 

The 30th March, 1881. 

Pbesent: 

Mb. Justice Pontipex and Mr. JusifcE Field. 

NajibuUa MuUa Defendant 

versus 

Nusir Mistri Plaintiff.’''’ 

Bond — Description of property — General words — Registration. ' 

In consideration of a loan, A gave a bond, by which he covenanted ** not to alienate the 
property of himself and his daughter or the rest of his own property, until the loan secured 
by the bond was paid.’* The bond was recorded under the Registration Act in the book 
^umbered four ” required to be kept by the Act. A subsequently sold his immoveable pro- 
perty, and the conveyance was recorded in the book numbered one,” in which documents 
relating to immoveable property have to be recorded. In a suit by the bond-creditor against 
the purchaser seeking to establish a lien on A’s immoveable property by virtue of the bond*-* 

Heidi that the general words used in the bond were not sufficient to give a lien upon any 
specific property, and that the fact that the bond had been recorded in book ” four ’* showed 
that it was not the intention of the parties that the immoveable property of the debtor shoula 
1^ chaiged. 

Doss Money Dossee v. Jofmenjoy Mullick (I. L. B., 3 Cal., 868) followed, 

Bdjkuniar Ramgoped Narayan Singh v. Bam DiUt Chowdhry (5 B. L. B., 264) disting- 
nished. 

The plaintiff in this case was a bond-creditor of one Kamaruddi Sheikh, 
The defendant, subsequently to the date of the bond, purchased certain 
property from Kamaruddi Sheikh. The idaintiff having obtained a money-decree 

* Awpeal from Appellate Decree, Ko. 2961 of 1879, against the decree of A, T. Madeiitt, 
Bsq., Judge of the 24-Pargannas, dated the 22nd September 1879, affirming the decree of 
Baboo Jogesh <!lhttiider Hitter, First Hunsif of Alipore, dated the 80th Deoemte 1678^ 
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fiiffkimA iwtittitea the present suit against the defwclatit w 

erder to estaBUsh a lien on what he claimed to be his mortgage*bm>d ag^nst' 
the land^purchaised by the defendant. The defendant denied that the plain% 
tiff -a bond gave him any lien whatever, and insisted that it was a mere 
bond, and that his purchase, therefore, was not affected by the bond. [1971 
The words of the bond were, ** Kamaruddi Sheikh engaged not to alienate 
the property of himself and bis daughter for which he was about to sue or the 
rest of his own property, until the loan secured by the bond was paid off/' 
The plaintiff insisted that these words gave him a charge or a lien on the 
whole of Sheikh Kamaruddi’s property, as also the property which he might 
recover in the suit referred to in the bond. 




Both the lower Courts decided in favour of the plaintiff, that, under these 
words in the bond, he had a lien on Sheikh Kamaruddi’s property, and on the 
specific property which had been purchased by the defendant. 

The defendant appealed to the High Court. 

Baboo Bash Behary Ghose for the Appellant. 

Baboo Ourudas Barter jee for' the Eespondent. 

The Judgment of the Court (Pontifex and Field, JJ.) was delivered by 

Pontifex, J. (who, after stating the facts of the case as above, continued): — 
Before the District Judge two authorities were cited ; one of them — Doss 
Money Dosec v. Jonmenjoy Mullick (J. L. R., 3 Cal., 363) — is an authority to* 
show that general words like those used in this bond would be insufficient ta 
give a creditor a lien upon any specific property. The other is a Full Bench 
case, Bajkuntar Bamgopal Narayan Stng v. Bam Dutt Ckowdhry (5 B. L. R., 
264), and is relied upon by the plaintiff to show that, in this particular case, 
there was sufficient mention of property in the bond to give him a lien. Now 
the construction that ought to be put upon documents of this nature is stated 
very plainly in Sugden on “ Vendors and Purchasers,'' page 711, ^14th edition. 
It is there laid down that it is a general rule, although it may not hold univer- 
sally true, that ** a covenant to convey and settle lands will not be a specific 
lien on the lands of the covenantor, but the covenantee will be a creditor 
by specialty." That accords with the decision in Doss Money Dossee v. 
Jonntenjoy Mullick (I, L R„ 3 Cal., 363), to which I have referred, and it also 
accords with common sense and reason. 

[198] Even without these authorities, we should be of opinion that tho 
words used in this bond are too vague and uncertain to pass any lien. In fact, 
no specific property whatever is mentioned by situation. In the case of Baj- 
kumar Bamgopal Narayan Sing v. Barm Dutt Chowdhry (5 B. L. R., 264), 
referred to, property situate in certain specific mouzas is mentioned, and there- 
fore that case is distinguishable from the case now before us. 

On the ground, therefore, that the words of this bond are too vague and 
general to give any specific lien, we think that the decisions of the Courts 
below should be reversed; and in addition to the authorities above referred to, 
we find it laid down in Macpherson’s book on Mortgages, page 64, that “the 
property intended to be mortgaged should be described, so that it may be 
readily recognized and identified, and so as to meet the requirements of the’ 
Registration Act." 

Now we find from section 21 of the Registration Act, that “ no non-test* 
amentary document relating to immoveable property shall be accepted for 
registration, unless b contains a description of such property sufficirat to 
idmtify iihe same/* ^ also find that this particular bond was recorded undei:* 
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thd Act in thn book nambared ^ fouir’^ roQuited^tb be kept by the 

Aet y but by the proyieious of* the Begistration Act, all documents which relate 
to ixuiuoveabld property, and wiiioh are not wills, are to be recorded in book 
“one,** V2;hile in book ** four** are to be entered documents which do not relato 
to immoveable ^property. We think, therefore, that this bond having been 
entered in book ‘ four,** shows, pretty plainly what the intention of the parties 
themselves was, when this instrument was registered. If they had supposed 
that it gave a lien upon specific immoveable property, it would have been their 
duty to have it recorded in book “one,** and unless it was recorded in book 
“one,** there would be no protection for a purchaser buying from a bond- 
debtor, for no search of the indexes required to be kept by the Act would 
give him notice that land belonging to the bond-debtor had been hypothecated. 
Putting it at the hj^best, the parties before us stand in precisely the same 

E osition. Even if the plaintiff intended te obtain a lien on his debtor*s land, 
199 ] he would only be in the same position as the defendant, vtz.^ a purchaser 
for valuable consideration. But the defendant, being in this position, has 
taken the precaution to register his conveyance as a conveyance of irnmoveablo 
property, whereas the plaintiff lias only taken under a bond in these vague 
and uncertain words, and has failed to register it properly as a document 
relating to immoveable property. 

*" ‘We think that the decision of the Courts below must be reversed, and 
this appeal decreed with costs. 

Appeal allowed. 

NOTES. 

[I. COVENANT NOT TO ALIENATE-WHEN A CHARGE— 

In (1886) 9 All. 158 a different rule was laid down, though specific property was not 
mentioned : (1890) 12 All. 175. Dr, Rash Behary Chose in his Mortgarje Yol. I (1911) p. 172 
observes with reference to the dictum in this oast* as to specific property, that it is based upon 
a misapprehension of the passage quoted from Bugden, but that*' the decision itself may 
perhaps be supported on the ground that there was no intention on the part of the grantor to 
create any charge whatever on his property cf Omrao v. Secretary of State etc. (1892) 19 I. 
A. 95 = 19 Cal. 584.*’ 

II. NATURE OF INSTRUMENT AND MODE OF REGISTRATION— 

See also (1896) 18 Mad. 364 ; (1905) O. C. 227, (1906) 33 Cal. 1133 = 10 C. W. N. 
1010 = 4 C. L. J. 121 ; (1907) 35 Cal 845 = 12 C. W. N. 316 = 7 C. L. J. 149.] 

[7 Cal. 199 

The 20th April, 1881. 

Present : 

Mr. Justice Pontifex and Mr. Justice Field. 


Doorga Narain Sen Plaintiff 

versus 

Baney Madhub Mozoomdar ...Defendant." 


Constructive notice — Principal and Agent — Fraud by Agent — Liability to third persons. 
When a person is proved to have had a knowledge of certain facts, or to have been in a 
position, the reasonable consequence of which knowledge or position would bo, that he would 

* Appeal from Appellate Decree, No. 1631 of 1880, against the decree of J. P. Grant, 
Saq., Judge of Hooghly, dated the 2dth of June 1880, reversing the decree of Baboo 
Sti Nath Subordinate Judge of that District, dated the dOth Novombor 1878. ^ , ,, 


7A2* 




have been led to ittalee further eaquiry, erhieh would have disoloeed a i>articu)ar fact, the lew 
fliTAB him with havilig himaell had ootioe of that particular fact. Thera may be such wUfttl 
negligence in abstaining from enquiry into facts which would convey actual notice, as may 
properly be held to have the consequences of notice actually obtained. But if theref is not 
actual notice, and no wilful or fraudulent turning away from an enquiry into, and conse. 
quent knowledge of, facts which the circumstances would suggest to a prudent mind, tibwi 
the doctrine of oonstruotive notice ought not to be applied. 

Constructive notice may apply as against third persons from a neglect to call for deeds 
and documents of title ; but not to the same extent where a Registration Act is in operatioD, 
as it would where no Registration Act prevails. 

Agra Bank v. Barry (L. R., 7 H. L., 135) followed. 

pOD] If an agent, authorized to s^ property, commits a fraud against his principal, the 

principal is the person who ought to suffer, and not a stranger. 

« 

Hunter v. Waltere (L.R*, 7oh. App., 65) and Bam oomar Koondoo v. MeQueen (11 B.L.R., 
53) followed. 

This was a suit to recover poseession of certain property known as Chur 
Guptiparrah. It appeared tha|; the defendant Baney Madhub Mozoomdar was 
convicted of an offence under the Penal Code, and was imprisoned. At the 
date of his conviction, he was the owner of Chur Guptiparrah under two leases 
from the two zemindars, who were proprietors of the Chur. One of these 
leases was in his own name, and the other was in the name of his cousin, 
named Bara Bakhal Das Mozoomdar. On the 29th October 1869, upon bis 
imprisonment, Baney Madhub gave a power-of-attorney to Bara Bakhal Das 
Mozoomdar and to Dindyal Mozoomdstr and Badha Gobind Mullick, which 
pemer contained an authority to any two of the attorneys to sell his property 
if occasion arose.*' Previous to his conviction and imprisonment, the zemin- 
dar, under whom the second of these leases was held, had instituted a suit for 
arrears of rent. That suit was pending when Baney Madhub was convicted. A 
decree was made in the suit, and a sale of the tenure created by that lease was 
directed ; and on the 6th November 1869, it was purchased in execution of that 
decree in the name of Baney Madhub’s cousin, Gopal Das. Subsequsntly in 
August 1870, two of the persons named in the power-of-afctomey, viz., Bara 
Bakhal Das and Badha Gobind Mullick, conveyed the other lease of eight annas 
to Gopal Das and Chota Bakhal Das, Baney Madhub's brbther, ostensibly for 
valuable consideration. Afterwards, about Christmas 1875, the plaintiff purchased 
both these leases. They were conveyed to him by a kobala executed by Gopal 
Das and Chota Bakhal Das. When Baney Madhub was discharged from 
prison, be took proceedings under the Criminal Procedure Code to obtain 
possession of these properties; and an order was passed in his favour, 
'whereupon the plaintiff instituted this suit to recover possession, as a 
purchaser for value without notice, of the two properties from Gopal Das 
Mozoomdar and Chota Bakhal Das Mozoomdar. The lower Courts holding 
t201] that the transactions were benami, dismissed the suit. The plaintiff 
ai^ided to the High Court. 

Mr. Branson and Baboo Bashbehary Ghose and Baboo Uma Kali Mocker jee 
for the Appellant. 

Mr. Bell and Baboo Qvrudas Banerjee, Baboo Srish Chunder Ghowdhry 
4ibnd Baboo Saroda Prosonno Bey tor the Bespondent. 

The of the Court (Pontifex and Field, JJ.) was delivered by 

FontflBXf J-^We are of opinion that the judgment of the lower Appellate 
Court must be as we think that the learnt District Judge , has unduly 
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19tt9tohed the doctrine of oonstmotive notice ageinsttlie plaintiff^ appellant 
That doctrinct bo far as we have to consider it in this case, may be stslted aB 
follows : When a person is proved to have had a knowledge of certain fabts* 
or to have been in a position, the reasonable consequence of which know* 
ledge or position would be that be would have been led to make further enquiry 
which would have disclosed a particular fact, the law fixes him with having 
himself had notice of that particular fact. For there may be such wilful neg- 
lig^ce in abstaining from enquiring into facts which would convey actual notice 
as may properly be held to have the consequences of notice actually obtained. 
But if there is not actual notice, and no wilful or fraudulent turning away from 
an enquiry into, and consequent knowledge of, facts which the cirbumstances 
would suggest to a prudent mind, then the doctrine of constructive notice 
ought not to be applied. Constructive notice may apply as against third per- 
sons from a neglect^o call for deeds and^ documents of title ; but not to any- 
thing like the same extent where a Begistration Act is in operation, as it 
would where no Begistration Act prevails — Agra Bank v. Barry (L. B., 7 H. 
L., 136). Even in England, where conveyancing is a science, and title is 
deduced by an abstract and production of deeds, it has been considered that the 
doctrine of constructive notice has been pushed to its extreme limit, and with the 
much laxer prao«[202]tice in this country it requires even more careful applica- 
tion against a purchaser for value. (His liordship then stated the facts of 
the case as above, and continued.) Both of the Courts below have held, that 
the sales or conveyances to Gopal Das under the zemindar’s decree, and 
to Gopal Das and Chota Bakhal Das from the two attorneys, were 
benami transactions for Baney Mudhub ; and that finding binds us on this 
appeal. Perhaps the evidence as it now stands may be sufficient to support 
such finding that these two sales or conveyances were actually benami ; but 
speaking for myself, I must say that I am by no means fully satisfied that 
they were benami. But whether they were benami or not, does not appear to 
us to affect the present question. The question which we have to decide is, 
whether the plaintiff in this case is a purchaser for value without notice. In 
dealing with that question the District Judge has considered that the plaintiff 
had notice, at the time of his purchase, of all the circumstances which have 
been subsequently proved in evidence in this case — of all the circumstances 
which led both the Courts below to hold that the two original transactions 
were merely benami transactions. Now, what are these circumstances ? Firstly ^ 
with regard to the first sale under the zemindar’s decree, the learned District 
Judge has expressed his opinion that the rent was purposely allowed to fall into 
arrears. But he was hardly justified in pressing that against the plaintiff, 
because the rent-suit instituted by the zemindar was instituted previously to 
Baney Madhub’s conviction, and therefore, if rent had been allowed to fall into 
arrears, it had been so allowed by Baney Madhub himself. Secondly, the learned 
Judge next relies upon the fact, as found by him, that Gopal Das, the osten- 
sible purchaser at that sale, had no fimds with which he could make the pur- 
chase. But though that may have been proved in this suit, it does not 
necessarily follow that the plaintiff was aware of it at the date of his purchase. 
Indeed, Gopal Das was entitled to a share in family property ; and, from the 
circumstance that the plaintiff, on his purchase, took from Gopal Das a 
guarantee to which I shall refer presently, it might be inferred, that the 
plaintiff considered Gopal Das as a person not without means. Thirdly^ the 
learned Judge relied on the fact proved [208] in this suit, that, after the 
purchase by Gopal J)as, the rents of the property were .paid out * of the 
funds of Baney Madhub, and not out of the funds of Gopal Das; but 
the knowledge of this fact does not appear to have been brought home to th^ 
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findings of the Courts bdowi as between Baney 'Madhub and Gbpiil 
but it by no means follows, that the purchaser had any knowledge, at 
time he purchased, of the circumstances which have been proved at the heating 
of this case ; and if he was in honest ignorance at the time of his purchase, of 
course he ought not to be bound by any of such circumstances. With respect 
to the second conveyance by the two attorneys, the learned Judge considered 
that it Was benarni, because there was no proof of any pressure of liabilities 
which would justify the sale. But in reality there was then a debt due from 
Baney Madhub to one Deno Nath Mondul of Es. 2,400. The conveyance t 6 
Gopal Das and Chota Bakhal Das was alleged to have been made in order to pay 
off that debt ; and it is found by the Courts below, that that debt was paid off 
in the following manner, vtz., a kistbundi was taken by the creditor from 
Gopal Das and Ghota Eakhal Das for the precise amount of Es. 2,400, and 
Baney Madhub was released from his personal liability. Therefore, there was 
in this transaction a complete change of debtors to the creditor, and a dis- 
charge of the original debtor. One would have thought, if this was a benarni 
purchase, that it would l^ a most unusual proceeding for mere benamidars to 
take upon themselves, ^ by this kistbundi, the absolute liability for a debt of 
Es. 2,400 to Deno Nath Mondul, and it would at least seem that Dino Nath 
Mondul must have considered the transaction a bond fide one ; and that he was 
content to accept Gopal Das as a sufficiently responsible person for one of his 
sureties. The learned Judge has also relied upon the fact that there was no 
change of management on the occasion of these first conveyances ; but he 48 
scarcely justified in coming to that conclusion, for in a diff erent part of his judg- 
ment, he also finds that the ryot*s rents were paid in the name of the ostensible 
purchasers, and therefore, there was, to that extent at least, a change in the 
management. Next, with respect [204] to the subsequent sale to the plaintiff, it 
seems to us that the Court below started on a somewhat wrong principle. The 
learned Judge says, that the plaintiff’s case was, that he had acquired by his 
purchase the rights of his vendors. We are unable to find that that was the case 
made by his plaint. The plaintiff’s case really was, that he had acquired by his 
purchase a title to the property as a boitd fide purchaser for value without 
notice. But upon the principle assumed by the leamei Judge, he cousidered 
that the plaintiff was bound to prove that nis vendors were the real owners, 
which he, in the opinion of the lower Courts, failed to do. It appears to us, 
that the plaintiff was only bound at the outside, to prove that he had given 
full value for his purchase, and that the persons, purporting to have sold 
to him, were honestly consiaered by him as the true owners. Then the 
learned Judge takes the following circumstances as fixing the plaintiff with 
constructive notice. He says, that the plaintiff and the defendant 
resided in the same village ; that the properties purchased were adjacent 
to the place where both lived ; that the plaintiff was intimate with the 
defendant and his family ; and that he was also connected by marriage with 
the defendant. Now it is true that the plaintiff was connected by marriage 
with the defendant, and it was also proved that he was intimate with the 
defendant’s family ; but it appears from the defendant’s own evidence that 
there was enmity between himself and the plaintiff. The learned Judge next 
relies upon the recitals in the conveyances to the plaintiff as being sufficient 
to put him upon enquiry. These recitals set out that the property had belonged 
to Baney Madhub, who was in 'jail ; that Baney Madhub bad given a power or 
authority to his attorneys to deal with that property ; and that those attorneys 
had sold to the plaintiff’s ostensible vendors. Then the learned Judge proceeds 
to say, thatf noth withstanding these recitals^ the plaintiff admits that heznade 
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n4^.eai}aky. Now H is difficult to understand how the learned Judge eMM 
to that oonolusion, because he afterwards finds that " the only'engoity, plaiiititf 
says he made, was a question to Dindyal, one of defendant’s attorneys, whethtft’ 
there was any harm in buying — a question which Dindyal admits he answered 
in the negative." Now [205] Dindyal was the attorney who did not 
join in the conveyance of August 1870. But he admits that this enquiry was 
made of him, and that he made that answer ; and it further appears that another 
of the attorneys was an attesting witness to the plaintiff’s conveyance. We 
think, therefore, that the learned Judge was not justified in finding that the 
plaintiff made no enquiry ; and it is difficult for us to say how he could make any 
other or more satisfactory enquiry than he actually did, from the authorized 
agents of the defendant. The defendant was himself in jail ; and it was scarcely 
to be expected that the plaintiff* would go and enquire of the defendant himself 
in the jail ; the plaintiff, in fact, did the nexji best thing. He went to the autho^ 
rized and trusted agents of the defendant and made enquiry of them, and the 
result of that enquiry was to the effect, that * there was no harm in buying,*’ 
in other words, that he would be safe in purchasing from the ostensible vendors. 
Then the learned Judge further finds that the plaintiff must be fixed with 
constructive notice, because he did not ask for the accounts or zemindary 
papers, apd did not obtain the deeds ; but with respect to the papers, we under- 
stand that the zemindary papers were given up to the plaintiff on his 
purcbase, and with respect to not obtaining the deeds, such negligence might 
be important as against a third person with whom they might have been 
deposited for value ; but is of comparative unimportance as against Baney 
Madhub, who had placed his affair in the hands of attorneys, one at least 
of whom had assured the plaintiff that he was safe in purchasing. Moreover, the 
neglect to ask for deeds, in a country where registration prevails, applies with 
but slight force as already explained. But what the learned Judge seems princi- 
pally to have relied upon, is the fact, that, in the conveyance to the purchaser 
from the ostensible vendors, there is a covenant or guarantee of title from them 
to him, to this effect, that they undertake or guarantee, that there is no other 
person having any right in the property. Now, the same* observation 
applies to this guarantee as applies to the kistbundi, it is certainly 
unusual, and not to be expected that mere benamidars who have no interest 
whatever in the property, should take upon themselves the personal liabilities 
[206] and responsibilities of a guarantee ; and, if it is an unusual thing to have 
such guarantee in a deed of conveyence, the reason for its insertion may have 
been, that the plaintiff did make enquiries for the deeds, and with respect to 
the title, before he completed his purchase. He, in fact, made enquiries of the 
agents of the defendant. The agents of the defendant allowed him to believe 
that the sale was a proper one, and upon that he completed his purchase. We, 
therefore, think that there is no ground in this case for fixing the plaintiff with 
constructive notice of any of the circumstances, which, as the Courts below 
have held, prove that the conveyances to the ostensible vendors of the plaintiff 
were benami transactions ; and this being so, and the first Court having held 
that he paid full value on his purchase, and the District Judge not having come to 
any contrary finding, we think he must be treated as a purchaser for value with- 
out notice, and that therefore his title is good, and that he is entitled to recover as 
against the defendant. It may be that there has been a fraud committed against 
the defendant by his agents, but if that is so, the principal is the person who ought 
to suffer for the fraud of the agent, and not a stranger — Hunter v. Waltere 
(L. B. 7 Ch. App., 85\ which case also shows how the doctrine of constructive 
notice may be attempt^ to be pushed to an almost absurd extent. This case in fact 
falls within the language of the Privy Council in the case of Bam Commar Koof^ 
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4 a 0 (11 A. L. B;» fiS), vifUcb ease no doahi Was very 

^ ite eirbumsiaaees thant^e^e^l ease. But the language whiohl am 
alxNit to quote is appropriate to the present ease : It is a prindple of natural 
pquity wUoh must be universally appltoable, that where one man aillows another 
to hold himself out as the owner of an estate, andt a third person purohasea 
it for value from the apparent owner, in the belief that he is the real owner, the 
man who so allows the other to hold himself out, shall not be permitted to 
recover upon his seoret title, unless he can overthrow that of the purchaser by 
showing, either that he had direct notice, or something which amounts 
to constructive notice of the real title, or that there existed diroumstahces 
which ought to have put him upon an enquiry that, if prose«[B073 
cuted, woidd have led to a discovery of it/' Now neither of the Courts 
below in this case have held that there was actual notice ; and we are of 
opinion that the circumstances stated in the judgment of the lower Appellate 
Court are not sufficient to fix the plaintiff with constructive notice, or ought to 
have put him upon an enquiry which, if prosecuted, would have 1^ to the dis- 
Qovory that his ostensible vendors were benamidars. 


One other question has arisen in this case which was not raised at the bar, 
and which certainly did not arise in the Courts below. No certificate having 
been granted in the sale to Oopal Das of the eight annas under the zemindar's 
decree, whether even an ostensible title would pass to Gopal Das which he 
eould convey to the plaintiff. That question, as I have said, was not raised in 
the Courts bdow ; and, in fact, it was admitted by the defendant in the pleadings 
that there was a sale under the zemindar's decree to Oopal Das. We think, 
therefore, it is too late now to raise any objection on that point. Upon the 
question being started by the Court, it was pointed out, that s. 259 of the former 
Code of Civil Procedure directs that, after the sale of immoveable property 
shall have become absolute, the Court shall grant a certificate, which is to be 
taken and deemed to be a valid transfer of such right, title, and interest. Even 
if any objection could now be taken on this i)oint, we do not think these words 
contemplate that nothing would pass to a purchaser unless a certificate were 
issued ; for we are of opinion, that the order affirming the sale would be suffi- 
cient to pass a title to the purchaser ; and the certificate, which might after- 
wards to obtained by him, would be merely evidence that the property s6 
passed. The appellant will be entitled to his costs of this appeal and of the 
Courts below. 


After this decision, no order will be necessary in Buie No. 1343 of 1880, 
which will drop of itself. 


Appeal allowed. 


1IOTB8. 

tVHBTHER REGISTRATION 18 CONSTRUCTIVE NOTICE— 

That registration is not constructive notice is the view of the Calcutta High Court » 
7 (M, lee ; 22 Oal. 186 ; 28 Cal. 790 ; 27 Cal. 358 ; 80 Cal. 599 ; also of the Madvai High 
Court, 16 Mad. 268. In the loUowing oases it was hold that registration would be oonstruo* 
tive notice, by the Bombay and the Allahabad High Courts : — 

6 Bom. 168 ; 9 Bom. 127 ; 14 Bom. 506 ; 17 Bom. 741 ; 26 Bom. 56 ; 6 Bom. L. B. 1048; 
see also 27 Bom. 452 ; 29 Bom. 199. 18 All. 482 ; 16 All. 478 ; 30 All. 82. 
lAU CERTIFICATE 


The same view was taken in (1888) 9 Cal. 842 ; (1887) 1 Mad. 296 ; (1888) 5 AU. 805. 
ISiOre have been tnmiyahanges in the law and conflict of decisions on the subject; b 
suceinct aeoounl cd these is ^ven by Woodn^ and Ameer Ali in their notes te C« P* 0. 



^ iSQliJU^LLA^ OBIMINAL: 

Ths 6th April, 1881. 

PBESEKT : 

Mb. Justice Cunninoham and Mb. Justice Fbinsbp. 

In the matter of Gyan Ohunder Boy and others Petitioners 

versus 

Protap <3hunder Dass Opposite Party." 

FaUe charge — Diamissal of Complaint — Prosecution under s. 211 of Penal Code (Act XLV of 

1860) — Criminal ^ficedure Code (ActX of 1872), ss. 144,147, 468, 470 and 471, 

Where a charge had been preferred against a*p6rBon. and the Magistrate, before whom k 
was heard, after hearing the statement of the complainant, but not those of his witnesses, dis 
missed the complaint, and subsequently, on the application of the person charged, granted 
him leave under s. 470 to prosecute the complainant for bringing a false charge : 

Zfeld, that the proceedings were not irregular, and that the Magistrate was justified in 
acting as he had done. 

.. Held also, that there is a distinction in the proceedings to be adopted when a sanction 
is given under s. 470, and the institution by the Court of its own motion of proceeding 
under . s. 471. 

8yed Nissar Hossein v. Ramgolam Singh (25 W. R. Gr. Rul., 10) dissented from (See 
however, In the matter of Sokhina Bibee, ante, p. 871. 

In this oase the petitioner, Gyan Ohunder Boy, made a complaint to the 
police, which, after investigation, was reported to the Magistrate as false. Gyan 
Ohunder then repeated his complaint before the Magistrate, who examined him 
under s. 144 of the Code of Criminal Procedure, and dismissed the complaint 
under s. 147. k fortnight later, the person accused applied to the Magistrate, and 
obtained sanction to prosecute the complainant for having falsely charged him. 
Proceedings were thereupon commenced before another Magistrate, who, on the 
20th December, committed the petitioner to the Court of Session. The peti- 
tioner then applied to the High Court to have the order, dismissing his complaint, 
set aside, and the order sanctioning the criminal prosecution and the proceedings 
[ 209 ] taken thereunder, quashed, on the ground that the Magistrate was not 
oompetent to dismiss the complaint or to sanction the prosecution [under 
8, 211 of the Indian Penal Cc^e] without first examining all the witnesses 
offered to prove it. » 

A rule was accordingly issued, calling on the opposite party to show cause 
why these orders should not be set aside. 

Mr. M. Ohose, sMr. Evans, Baboo Doorga Mohtm Doss, and Baboo Lall 
Mohtm Dass, in support of the rule. 

The Ad/oocaie-General (Mr. Paul), Mr. Branson and Baboo Baikunt Nath 
Dass showed cause. 

The Judgments of the Court (Cunningham and Pbinsep, JJ.) were as 
follows : — 

Cnnniiidham, J« — ^The question raised in this case is the competence of a 
Magistrate, under s. 147 of the Criminal Procedure Code, to dismiss a complaint; 
SAd, under s, 468 of the Code, to sanction the prosecution of the complainant 

* Criminal Motion, No, 2 of 1881, against the order of T, E. Oozhead, Esf[., Officiating 
Magistrate of Dacca, dated 18th November 1880. ^ 
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for makmg a false * charge, without hearing the complainant’s evidence. 
I see no reason to question the legality of the Magistrate’s proceeding. 
Section 147 empowers the Magistrate to dismiss the complaint, if, after 
examining the complainant, theie is, in his judgment, no sufficient ground for 
proceeding ; and there is nothing in s. 468 to indicate that any particular 
proceeding on the part of the Court giving the sanction is essential to its 
validity, — such as, for instance, is necessary in the case of a Court committing 
! case or sending it for inquiry under s, 471. I am unable to concur in the 
opinion expressed on this point in Syed Ntssar Hossein v. Bamgolam Singh (26 
W. R., Cr. RuL, 10). The application must be rejected. 

Prinsep, J. (after stating the facts as above continued) : — Several cases 
decided by this Court have been cited by Mr. M. Ghose in support of his 
contention ; but it appears to me that, with the exception of one case, Syed 
Ntssar Hossein v. Bamgolam Singh <26 W. R., Cr. Rul., 10), none of them are 
precisely in point. 

There is clearly a distinction between a sanction given under [210] s. 470*'* 
of the Criminal Procedure Code and- the institution of proceedings by a Court of 
its own motion, which is provided for by s. 471. The case now before us is 
one coming under s. 470, which refers to private prosecutions, under leave 
obtained, for certain offences specified in ss. 467, 468, and 469. Before sanction 
to prosecute can properly be given, it is necessary that the proceedings on the 
original complaint should have terminated in a regular manner. The Court 
should then consider, as has been pointed out in the cases of The Queen v. 
Mahomed Hossain (16 W. R., Cr. Rul., 37), and Badha Nauth Banerjee v. 
Kongalee Mollah (Marsh., 407), whether there are good grounds for the 
application made to it, or whether it has been made solely for the purpose of 
oppressing and harassing an adversaiy and preventing him from taking any 
further legal steps to which he may be entitled, as has been pointed out also 
in the case of The Qtcee?i v. Batjoo Lall (I. L. R., 1 Cal., 450 ; see p. 465) : 
“ It is by no means, in every instance in which a party fails to prove 
his case, that the Judge, who has decided against such party, is justified 
in exercising the power given him by this section. So long as it is a case as to 
which there is any possible doubt, or in which it is not perfectly certain that 
the Judge’s decision must be upheld in the event of there being an ap^al in 
the civil suit, the Judge acts indiscreetly and wrongly, if, the moment he has 
given his judgment in the civil suit, he exercises the power given him by this 
section. At the same time if, in the course of the civil trial, the Judge has 
l^efore him clear and unmistakable proof of a criminal offence, and if, after the 
trial is over, he on consideration, thinks it necessary to proceed at once, of 
course it may be right to do so. Judges should, however, bear in mind that 
ciiminal prosecutions are frequently suggested by successful litigants merely to 
prevent an appeal in the civil suit ; and they should be careful nqt to lend 
themselves to such suggestions too readily. They should also recollect that 

* [Sec. 470 : — The sanction referred to in sections four 
Nature of sanction neces. hundred and sixty-seven, four hundred and sixty-eight, and 
sary. four hundred and sixty-nine, may be expressed in generic terms, 

and need not name the accused person. 

Such sanction may be given at any time, and a sanction under any one of the three 
last preceding sections shall be deem^ sufficient authority for the Court to amend the 
charge to one of an offence coming within either of the two remaining sections, if the facts 
disclose such ottenee. 

urns' under this chapter, the report or application of the puhlio servant 
or Court shall be deemed suffioloht complamt.] 
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■viKU they proceed under s. 471, the responaibiUty tor the proaecation teats upon 
rol0 Judge entirely ] such a prosecution being a very different thing from a prosecu- 
[21 Ij tion instituted on the complaint of a private party and merely sanctioned 
by the Court under s. 468," In the cases cited before us, — that is to say, Ihe 
Queen v. Gour Mohun Singh (16 W. E. Cr, EuL, 44), Ashrof Ali v. The Empress 
(I, L. E. 5 Gal., 281), and In re Bussick Lall Mullick (7 0. L. E., 382), — 
prosecutions were ordered simply on the report of the police that the complaints 
made had, on investigation, been found to be false. In all these cases, and 
also in the case of The Empress v. Karimdad (I. L. E., 6, Cal., 496), recent- 
ly decided by Garth, C. J., and Field, J., on the 9th December 1880, the 
Court has pointed out the impropriety of acting solely on the report of the police, 
and without having considered the statement of the complainant or the 
evidence tendered by him. In the cases of The Queen v. Heera Lall Ghose 
(13 W. E. Cr. Eul?r *37) and In re Qangoo Singh (2 C. L. E., 389), the 
Magistrate had commenced to hear the evidence tendered by the complainant 
and closed the proceedings summarily without hearing all the witnesses cited, 
so as to make the order of discharge an improper order within the terms of 
s. 216, expl. iii of the Code of Criminal Procedure. These are cases very differ- 
ent from the case now before us, in which, after hearing the complainant, the 
Magistrate was fully competent to dismiss the complaint, and so put an end 
to .all proceedings before him. 

In In re Choolhaie Telee (2 C. L. E., 315), the Magistrate ordered a prose- 
cution for a false complaint after he had passed an order of dismissal under 
s. 147 , but in that case he took upon himself to direct the institution of a prose- 
cution acting uniier a. 471, and he was, therefore, under the terms of that 
section, bound to make such preliminary enquiry as might be necessary before 
directing a prosecution to be instituted ; and the Court there held that he was 
bound to give the complainant an opportunity of showing that there were no 
grounds for instituting such a prosecution. That, however, is a very different 
case from the present one, in which the responsibility of instituting a criminal 
prosecution was accepted by a private party, [212] the proceedings on the 
original complaint had regularly terminated, and from what had already taken 
place before him, the Magistrate was satisfied that the leave asked for should 
be granted. 

I concur in the view of the law expressed by JACKSON, J., in In re Biyogi 
Bhagut (4 Cal., 134). In that case, however, the order was set aside on 
the ground that the order of dismissal under s. 147 had not been properly 
passed, because the complainant had not been examined. 

It was certainly open to the complainant in the case now before us, if he 
thought proper, to apply for an order under s. 298, that a further inquiry into 
his complaint might be made, notwithstanding the order of dismissal ; but he 
did not think it proper to do so, nor has he at any time, until the lapse of some 
six weeks, and after, on proceedings taken against him, he has been committed 
to the Court of Session for making a false complaint, thought proper to take 
any steps to have his complaint retried, or to have any witnesses examined. 

The fact that he has taken no action in the matter seems to me to distin- 
guish the present case from Syed Nissar Hossein v. Bamgolam Singh (25 W. E., 
Cr. EuL, 10). But even if this were not so, I am not disposed to concur in the 
view laid down by the learned Judges in that case when they say that it was 
clearly illegal on the part of the Assistant Magistrate and Magistrate to give 
sanction under s. 211 of the Penal Code without giving the petitioner an 
opportunity of adducing evidence to prove that the charge whch he made was 
a tnia one." " 
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On thaae gconn^B I am unaUa to find anything illegal in the prooeodh^ 
whioh have already talcen plaoe ; and I aoooidingly eonoor in dia^atging thll 
role. 

Buie diteharged. 

MOTBI. 

iSee also (1888) 18 Bom. 109 ; (1886) 10 Mad. 333, F. B. ; (1887) 14 Oal. 707.] 

[ai8] APPELLATE CIVIL. 

The 21»t March, 1881. 

PBESENI: 

Mb. Justice Mobbis and Mb. Justice Tottenham. 

Miller, OfSoial Assignee and Assignee of the Estate of Oobind 

Chand Dugur, and another. Insolvents Judgment-Debtors 

versus 

Mon Mohun Boy Deoree-Holder.’'^ 

Insolvency — Vesting Order — AtUuihment before judgment after vesting Order. 

An attachment before judgment has no effect against the Official Assignee, who holds the 
property of the judgment-debtors under a vesting order of Court, made before the order for 
attachment was passed. 

Anand Chandra Pal v. Panchilal Sartna (5B. L. B., 691) distinguished. 

Baboo Nil Madhub Bose and Baboo Sahgram Singh for the Appellant. 

Baboo Ourudas Banerjee and Baboo Bashbehary Ohose for the Bespondent. 
The facta of the case appear from the Jttdjmeiit of the Ooart (MOBBiS and 
Tottenham, JJ.), which was delivered by 

HorriSs J. — We think that an attachment before judgment cannot have 
effect against the Official Assignee who holds the property of the judgment- 
debtors under a vesting order of Court made before the order for attachment 
in question was passed. The District Judge comes to the opposite conclusion 
on the authority of the case of Anand Chandra Pal v. Panchilal Sarma (5 B. 
L. B., 691). But that case differs in two material respects from the present 
case. In it the question was, whether attachment after judgment shall have 
priority over the vesting order, and not, as here, attachment before judgment ; 
nud secondly, that case was governed by the procedure prescribed in Act YIII 
d| 1869, under which the first attaching-creditor had priority over other 
tSli3 judgment-creditors. But no such priority is allowed under the present 
Procedure Code, Act X of 1877. It seems to us that this point, viz,, that 
attachment before judgment does not take priority over the vesting order, has 
been distinctly ruled in In the matter of Oocool Doss Soonderjee, an InsohenA 
(1 Ind. Jur., N. S. 327) Bank of Bengal v. Newton (12 B. L. B., App. 1) and 
V. Bholagir (2 Bom. H. C., 146). In the last case^Sir Bichabd Couch says 
^stinotly, that an attachment before judgment cannot be regarded as the 
inception of an execution, or as binding the goods in such a manner as toexdnde 
the right of the Official Assignee accruing after such attachment, but b^bre 
judgment and warrant for e:seeuticm.’* 

* Appeal Item OrSsr, 1880, against the older of T. T. Alien, Esq,, Judge cf 

Bajshahye* dated tiie SQUi ASlEUst 1880^ mrersing the order ef Baboo Qoneeh Ohundee 
Ohowihrir, Snh^inate Judge of that distriet, dated the 8rd Hay 1880. ^ 

. . i. ; ’ ' ’ 9m ^ ^ ■ 
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' W0| &Qratw6t tot wide the indgment of the District Judge and direct that 
tiid eseeatioa be stoyed as against Gobind Chand Dugor and Sitab Ohand 
Dii^or with costs. 

Appeal dllotoed, 

HOTBB. 

CS«e JiM T. Batnehand (1906) 7 Bom. L. B. 488. See also (1886) 7 All. 769.] 

P Oat. St«] 

The 7th Aprtl,1881. 

Fbbsemt: 

Mb. JnsTiOB Pontifbx and Mr. Justice Field. 

Boghoonath Mnndul and another Plaintiffs 

versus 

Juggut Bundhoo Bose Defendant.’" 

Ees judicata — Suit for rent — mit for measurement — Civil Procedure Code 
(ActXofX877)s Ss 13. 

''In a suit by ryots against their zamindar, praying for measurement of certain land, and 
for a declaration of the amount of yearly rental, it appeared that, in a previous suit for 
rent by the zamindar against the ryots, the ryots had alleged that the amount of rent and 
the extent of land had been overstated by the zamindar, but the Court decided that the 
ryots were bound by a jummabundi signed by them, and refused to try whether the extent 
of land had been overstated. 

Held, that the present suit was not barred as res judicata. 

The facts of this case suflBoiently appear from the judgments. 

[81S] Baboo Boikantnath Doss for the Appellants. 

Baboo Chunder Madhab Ohose and Baboo Bussunt Coomar Bose for the 
Respondent. — 

The following Judgments of the Court (Pontifex and Field, JJ.) were 
delivered : — 

PontifeXi J, — We think the decision of the lower Appellate Court in this 
case must be reversed. It appears that the defendant in the present suit insti* 
tuted a suit. No. 43 of 1877, against the present plaintiffs, claiming that rent 
to the amount of Bs. 27-2-3-2*2 was due to him, in respect of former years 
on account of a certain quantity of land. The present plaintiffs, who were 
defendants in that suit, alleged that the amount of rent and the extent of land 
had both been overstated by the plaintiffs. In deciding that suit the Sub- 
ordinate Judge held, that the present plaintiffs, who were defendants in that 
case, were bound by a jummabundi which they had signed, and which stated 
the amount of rent as daimed in that plaint, and being so bound, the Sub- 
oriinate Judge refused to try whether the extent of land had been overstated or 
not by the then plaintiffs. After the decision of that case the present suit was 
institute, in which the plaintiffs pray, notwithstanding the former decision, 
that their land may be measured, and that their rent may be ohax‘ged according 
to, t^e strict measurement of the land* 

* Appeal from Appellate Decree, No. 244 of 1880, against the decree of Baboo Gungaohum 
giroat. Subordinate Judge of Dacca, dated the 24th of September 1879, affirming the decree 
of P. N. Banerjee, First Munsif of Moonzheegunge, dated the Idth August 1878. 
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.Both tihe Courts "below have held that this suit is barred^ the previous 
decision being res judicata^ Now, if a measurement had been ordered in the 
former suit, and if upon such measurement it had been found that the present 
plaintiffs held the quantity of land which they were alleged to have held in 
the former suit, that would have been a res pidicata, unless the plaintiffs proved 
subsequent relinquishment of part of the land. Speaking for myself I think it 
doubtful whether, in the former suit, which was for arrears of rent, the present 
plaintiffs, as defendants, were entitled to insist that a measurement of land 
should be had. They, it seems to me, wore bound to pay, for the 
past years, the rent which they were accustomed to pay until [ 216 ] 
they took proceedings to get the rent adjusted according to the actual 
quantity of land in their holding. But whether that is so or not, we think, 
according to the proper construction of s. 13 of the new Procedure Code, that 
the former decree cannot be treated res jtidicata, for, admitting for the sake 
of argument that the measurement of the land had been a matter directly and 
substantially in issue in that suit under explanation 2, yet it cannot be said 
that such matter was heard and finally decided by the Judge in the former suit, 
and not having been heard and finally decided, the decree in the former suit 
would not affect this suit as ren judicata under s. 13, I think, therefore, that 
the case should go back to the Court of first instance to proceed with the case. 
The costs m this appeal will be costs in the cause. 

Field, J.— I am of the same opinion. The question of the quantity of land 
in the ryots possession was determined in the former suit upon a jummabundi 
signed by the ryots. The entry in this jummabundi so signed by them, had merely 
the effect of an admission of the quantity of land in their possession at chat parti- 
cular time. It seems clear to my mind, that that admission as to the quantity of 
land then in their i)ossession, cannot estop them from showing in the present 
case the quantity of land which they now occupy. The former suit was 
brought to recover rent which had fallen due before its institution. The present 
suit (although the plaint contains much that might well have been omitted) 
is substantially a suit for abatement. It is a suit which has no concern with 
rent which has already fallen due ; but seeks to have it determined, for the 
purposes of the future, what rent the ryot is bound to pay to his landlord. Sec- 
tion 19 of the Bent Law provides, that a ryot having a right of occupancy 
shall be entitled to claim an abatement of the rent previously paid by him, if 
the quantity of land held by the ryot has been proved by measurement to be 
less than the quantity for which rent has been previously paid by him. The 
provisions of this section are peculiarly applicable to a case in which rent is 
paid at so much per bigha, kani, or other local unit of measurement. Where rent 
is computed and paid in this manner, the ryot ia entitled to have a measure- 
ment at any time ; and if the reeult [ 217 ] of such measurement shows that 
he holds less land than he has been paying rent for, he is entitled to 
an order for abatement, which will have prospective effect. In the 
present case the jummabundi signed by the ryots, and upon which the 
previous suit for rent was decreed, contains the daghs comprising the 
ryot’s jumma and the rent of each particular dagh. The ryots called 
upon their landlord to produce another jummabundi, which contains further the 
area of each dagh, and the rate of rent payable therefor. I think that these 
two jummabundis may fairly be taken together ; and, taking them together, it 
is clear, that the ryot^ pay their rent in this case at a certain rate per kani, 
and this being so, it is elear that the quantity of land in each da^, and the 
total quantity of land 4|i the oqcupation of the ryots, is an essential factor in 
determining Jbe tent to be paid by them; in other words, that the rent 
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previously paid by them has been adjusted with referenoe to the ^quantity of 
tend held by them. They now seek to show, for the purpose of future yearn, 
and the rent to be paid by them hereafter, that the quantity of land held by 
them oan be proved by measurement to be less than the quantity for which rent 
has been previously paid by them. Section 19 of the Bent Act clearly gives 
them the right tot have this question determined ; and seeking to have this 
questioii determined, they are not attempting to adjudicate over again ihe 
question determined in the former rent suit which was concerned only with 
the quantity of land in their possession during the years for the rent of which 
that suit was brought. 

Appeal allowed. 


NOTES. 

tRBS JUDICATA— ISBUSLJffOT DECIDED IN PREVIOUS SUIT— 

A decision may be res Judicafn though it might have been uncontested or might have 
proceeded on admissions : — 7 Cal. 298 ; 11 C. L. R. 48» ; 19 Cal. 666 , 20 Cal. 505 ; 
1 C. V7. N. 120. 

This case is explained by Hukm Cha^nd m his Civil Procedure, vol. I. (1900), p. 187, as 
having turned on the ground that the question of the extent of the land for which the 
defendant had been paying rent for the land claimed, even if relevant in the earlier suit, had 
not been heard or determined in it. The decision of (1893) 21 Cal. 236 is similarly explained. 

See also (1886) 8 All. 282, which deals with disposal on technical grounds ; (1893) 3 O. C. 
273.] 


[ 218 ] OBIGINAL CIVIL. 

The 3rd May, 1881 » 
Present : 

Mr. Justice Wilson. 


Ballin 

versus 

Ballin and others. 

Will— Gift to children on their attaining twenty -mie — Contingent gift. 

Where words of contingency form part of tho description of the class of persons to take, 
as in the case of a gift to those “ who shall attain the age of twenty-one,’* the words must 
receive their natural construction, and no estate vests m any one till he attains' the 
prescribed age. In such a case there must be something in the context pointing to a different 
construction, or something in the will inconsistent with the literal construction, to justify a 
Court in adopting any but the literal construction. 

In the case of words of contingency occurring in the description of the class of persons to 
take, a mere gift over is not sofiicient to change their meaning. 

This was a suit brought on the 17th February 1879 for the construction of the 
will of one Anna Maria Ballin. 

It appeared, from the plaint that the testatrix died on the 18th July 1863, 
having m^e a will bearing date the 19th May 1863, and that her will was proved 
by tbe Administrator*General of Bengal, and contained, amongst other directions, 
the following clause providing for setting apart a portion of the rents of No^ 33^' 




iseyirfi»t0my4fcLtghto lif6^/iivf& 

die use ot the ohildrw ct my said da^ighter, who heh:^,a 
be age bt ti^enty-oM yeaxs^ or being a daughter or daughtm shait kMdn lhai 
ge or marry, in eqmd shares in fee«sim|de* But in the event ot there being no 
hild of my said daughter Mary Margaret^ or no such child being a son or sons 
dho shall attain the said age, or being a daughter or daughters who shall attain 
hat age or marry and leave issue, to the use of the children of my daughter Esther 
landley Eliza, the wife of William Hamilton Bartlett, hereinafter namedi and 
he childem.of my son John James Graham Ballint who being a son or sons 
hall attain ^ the age of twenty ^one years, or being a daughter or 

laughters shall attain that ager^or marry, in equal shares in fee-simple/’ Mary 
iffai^gaxiBt Beilin, the teh^t-for-life, died uniUamod on the ISth Mmh 
18^7, leaving the defendant Samuel H. G. Ballin (a lunatic), the plaintiff, 
md the defendant E. H. E. Bartlett, then the wife of the said William 
S« Bartlett, her next-oMdn, her surviving. At the time of the death 
>t tlie tenant-for-life, the plaintiff had one child alive. Two others were bom 
mbsequently, and these children, represented three of the infant defendants. 
Esther Handley Eliza Bartlett had two children, both alive on the date of the 
ieath of the tenant-for-life, viz,t the two remaining infant defendants. 

Since Tthe death of the tenant-for-life the Administrator-General had 
meeived the rents of the house No. 30, Theatre Eoad, and applied part of such 
rents to the maintenance of the children of the plaintiff and of Mrs. Bartlett, 
leaving the remaining portion to accumulate. 

The plaintiff then brought this present suit against S. H. G. Ballin (the 
lunatic), Esther H. E, Bartlett and her infant children, one of whom had 
married in 1881, and his own infapt children and the Administrator-General 


of Bengal, for the construction of the will, alleging an intestacy in respect of 
the rents of the said house between the date of the death of the testatrix and 
the date at which it might be held that the bouse became vested in any of the 
devisees under the will. 


The lunatic defendant, by his guardian ad litem, alleged the intestacy 
before mentioned, and submitM bis rights to the Court. 


The defendant E. H, E. Bartlett, for herself and her children, alleged 
that, on the death of the tenant-for-life, all the infant defendants took vested 
interests under the will, subject to their interests being divested, should they 
or neither of them being a son attain the age of twenty-one, or being a daughter 
attain that age or marry, and submitted that there was no such intestacy as 
idleg^. 

The children of the plaintiff, by their next friend, submitted their rights 
to the Court. The Administrator-General stated that his predecessor in office 
had applied the rents to the maintenance of the infant children as alleged, and 
that no other [220] claim had been advanced, and submitted the construction of 
the will to the Court. 

Mr. TreveUyan for the plaintiff stated that the plaintiff was only interested 
as far as his children were copoemed, and cited the followiM case — Feeting v« 
AUen (5 Hare, 673) — to show that the gift was contingent. iWlLSoit, J« — Tlip 
Judgment in Futing v. AUm (5 ELare, 573) — does not mean that the ofaildtien 
must attain twenty-one during the lifetime of the tenant-for-lile.] Be lurtber 
cited Bromte v« Br&wm (3 Sm. AG., 668), Brackenhwry v. CHbbom (L. ^, 3 Cb« 
Dm 417), Mmkett v. "Saton (L. B., 1 Oh. D„ 486), and Nmnmt v. Neummt 
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Allen for th6 lunatic, fche hci^-at-lavi^— !I%6 silt is to a contingent 
class, "^and is very Oear to AUen (5 Hare, 673). Where the time of pay- 

ment irthe essence of the gift, the bequest is contingent ; he also cited Hanson y. 
Qraham (6 Ves. 239), Lloyd v. Lloyd (3 K. & J., 20), and 2 Jarman, pages 149, 
167, as showing the construction to be given where the period of vesting is the 
period of distribution ; and Baughton v. Harrison (2 Atk., 329), as to the dis- 
position of income before the contingent legacy vests ; and Showe v. Cunhffe 
(4 Bro. Oh. Gases, 142), as showing that where a legacy depends on a con- 
tingency, the intermediate interest between the death of the tenant-for-life 
and the contingency happening, does not follow the principal, but falls into the 
residue, and if there is no residuary legatee as in the present case, then the 
heir-at-law will take. 

Mr. T. A, Apcar for Mr. Bartlett and children. — These children were all 
born during the lifetime of the tenant-for-life ; the class was therefore ascertain- 
ed at the death of the tenant-for-life ; b&t the distribution was postponed. 
Festing v. Allen (6 Hare, 573) is now no authority ; it has been disapproved of 
in Jull v. [221] Jacobs (L. E., 3 Ch. D., 703) and in Brotvne v. Browne (3 Sm. & 
G., 568). In Riley v. Garnett (3 De G. & Sm., 629), the children were held 
to take vested equitable estates subject to be divested. This was long after 
Festing v. Allen (5 Hare, 573). See also Phipps v. Ackers (9 Cl. & F., 583), and 
2 Jarman, page 143, to show that children born before period of distribution are 
let in ; and page 148, as to children born after that period. I submit that the 
interests were vested at the time of the death of the tenant-for-life. 

Mr. Sale for the children of the plaintiff. — One of my clients was born- 
before the death of the tenant-for-life. the other two after. I rely on the rule 
laid down in Maseyk v. Fergusson (I. L. K., 4 Cal., 670). That case was decided 
under the Succession Act ; but PONTIPEX, J., held, that the Succession Act 
was nothing but English law modified. He further cited Leake v. Robinson 
(2 Mer., 363), Whitbread v. Lard St, John (10 Ves., 152), Hoste v. Pratt 
(3 Ves., 730), Gtlinore v. Severn (I B. C. C., 581), as showing that all the 
children were entitled. 

Mr. Stokoe (with him Mr. Collinson), for the Administrator-General, cited 
Bullock V, Stones (2 Ves., 521), Glanvill v. Glanvtll (2 Mer., 38 ; 1 Jarman, 617, 
618) as to whether a future general devise carries income — Gtbson v. Montfort 
(1 Ves., 485), and contended that the implied trust was in favour of the children. 

Wilson, J. — This is a suit brought to determine the construction of the 
will of Mrs. Anna Maria BaUin. 

The will is prior to the Succession Act ; and has, therefore, to be construed 
according to the rules of English law without reference to that Act. 

The will is somewhat informally framed. It commences by [222] certain 
specific bequests and devises. It proceeds : — “ I bequeath the residue of my 
personal estate to the Administrator-General, upon trust, to stand possessed of 
my dwelling-house and premises situate No. 30, Theatre Eoad,** and another 
dwelling-house, and the residue of the personal estate, upon trust, till a mort- 
gage-debt was paid off, to pay a monthly sum to the testatrix's daughter Mary 
Margaret, ,and subject to that payment to apply the rents and profits in 
satisfaction of the mortgage. ** And after satisfaction of the said mortgage-debt 
as to my said house and premises situate No. 30, Theatre Boad, upon trust, to 
pay the rents and profits thereof to my said daughter Mary Margaret during 
her life, with remainder to the use of the children of my said daughter Mary 
Mai^aret, who being a son or sons shall attain the age of twenty-one years, or 
being a daughter or daughters shall attain that age or marry, in equal shares 
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or being a danghto or daughters who shall attain that age or marry and haw 
issue, to the use of the children of my daughter Esther Handley Elisa, the wife of 
William Hamilton Bartlett, and the children of my son John Graham Baltin, who 
being a son or sons shall attain the age of twenty-one yearSf or being a daughter 
or daughters shall attain that age or marry, in equal shares in-fee-simple.” 
Mary Margaret, the testatrix's daughter, died about 1860 ; unmarried. 
Mrs. Bartlett has had two children, both still living: William FIgott, bdfn^the 
8th of February 1860 ; and Maud Mary, born the 23rd February 1862, and 
married the 26th January 1881. 


John Ballin has had three children who are still living : Florence, bom the 
6th December 1865 ; Herbert Askin, born the Ist June 1867 ; and Cecil James, 
born the 18th October 1868. . 

The heir-at-law of the testatrix was her eldest spn, the defendant Samuel 
Ballin, a lunatic. The plaint in this suit was bled on the 17th of February 
1879. 

The points for decision are, whether the gifts to the children of Mrs. 
Bartlett and John Ballin were vested or contingent [228] upon their attaining 
twenty-one ; and in the latter case, who is entitled to the rents and profits in 
the meantime. 

A number of cases were referred to, in which words apparently importing 
a contingency have been held not to prevent the vesting of the estate ; oases of 
gifts to a class of persons ” on their attaining twenty-one,” or ‘‘ when they shall 
attain twenty-one,” or if they shall attain 21,” in which, by reason of the 
context, the words, apparently of contingency, have been held only to apply to 
the period of enjoyment, not to the vesting, or else to create a condition 
subsequent, divesting the estate if the age be not reached. The earliest of these 
was Boraston's case (3 Rep., 19). Among the latest are Andrew v. Andrew 
(L. R., 1 Ch. D., 410, and Muskett v, Eaton (L. R., 1 Ch. Div. 435). 

On the other hand, a series of cases have decided that where the words 
of contingency form part of the description of the class of persons to take, where, 
as in this case, the gift is to those who shall attain the age of twenty-one,” 
the words must receive their natural construction, and no estate vests in any 
one till he attains the prescribed age. Of this class of oases, Fasting v. 
Allen (5 Hare, 673) and Bull v. Pritchard (5 Hare, 667), are leading cases. 
It is true that in Browne v. Browne (3 Sm. and G., 568), Stuart, V. C., refused 
to follow Festing v. Allen (5 Hare, 573) ; and in Jull v. Jacobs (L. R., 3 
Ch. D. 703), Malins, V. C., expresses disapproval of the same case. I think it 
clear, however, upon all the authorities, that in such cases there must, at any 
rate, be something, in the context pointing to a different construction, or some- 
thing in the will inconsistent with the literal construction, to justify a Court in 
adopting any but the literal construction. This seems to be the view taken by 
Lord Hatherley in interpreting analogous words in Williams v. Haythorfie 
(L. R., 6 Ch., 782). In the present case, looking only at the actuaMevise in 
•question, that to the children of Mrs. Bartlett and of John Ballin, there is no 
gift over, and nothing in the context which can in any way control the natural 
meaning of the words of contingency. 

The only doubt I felt during the argument arose in this way. [82i] The 
prior gift to thechUdiBn of Mary Margaret Ballin is in the same terms. And 
in the case of t&at devise there is a gift which, it was argued on the authority 
of Bnaciie v. Bmone (SNSm. and G„ 668)» is suflacient to vest the prior gift. And 



it 1KM iurgued tfaiat t^e t^tatrix, using the same words twice in her will, must he 
pres^tuued to use them in the same sense. I do not think this reasoning sound* 
If words acquire a special meaning by reason of their context, I do not think 
that meaning can safely be given them when used in a different context. 
Moreover, in my judgment the foundation of the reasoning fails. For I think 
the weight of authority is strongly in favour of the proposition, that in the case 
of words of contingency occurring in the description of the persons to take, a 
mere gift over is not sufficient to change their meaning. 

I hold, therefore, that the gift to the children of Mrs. Bartlett and John 
Baffin was contingent, and that no son takes any interest till he attains twenty- 
one, and no daughter till she attains that age or marries. That being so, it is 
clear that, after the death of Mary Margaret Ballin, and so long as no child 
had reached twenty-one and no daughter was married, the rents and profits of 
the house in question* belonged to the heir-pt-law by reason of intestacy. The 
rule is clearly laid down by the House of Lords in Countess of Beetle v. 
Hodgson (10 H. L. C., 666). Upon Mr. Bartlett’s daughter marrying, she 
became entitled to the rents. On the son attaining twenty -one, be became 
entitled to an equal share, and each of the children of John Baffin who reaches 
twenty-one, or in the case of a daughter, who marries, will become entitled to 
share equally with those already in enjoyment. 

^ The costs of all parties will come out of the estate ; and may be paid out 
of the estate which has been accumulated. 

Attorney for the plaintiff : Mr. Orr. 

Attorneys for the defendants, the Administrator-General ; Messrs. 
Sanderson d Go, 

Attorney for the defendant Mrs. Bartlett : Mr. Harris, 

Attorney for the infant defendants : Mr. Simmons, 

HOTSS. 

[GIFT TO A CLASS STATING QUALIFICATION VESTED OR CONTINGENT— 

** There la an important distinction between a devise to definite persona or to a class at 
twenty-one, and a devise to such of a class as attain twenty-one or those who attain twenty- 
one. In the latter case the finding or not finding the legatee depends on his attaining a 
particular qualification, and till the contingency happens, there is no one to whom the 
doctrine laid down imPhipps v. Ackers can apply*. Such a devise therefore will not be vested 
by a gift over .” — Theobald on Wills 6th Edn. (1905) p. 552. 

To a similar effect are the decisions in In re Edwards^ Jones v. Jones (1906) 1 Ch. 570 ; 
In re Mary WJUter^ Windsor v. Jones 105 L. T. 749.] 

[228] APPELLATE CIVIL. 

The JOth February, 1881. 

Present : 

Mr. Justice Wilson and Mr. Justice Field 


Mano Mohuu Ghose and others Plaintiffs 

versus, 

Mothura Mohun Boy and others ..Defendants.'*^' 


Lvtmtation — Possession * — Onus of Proof-— AUuvwn-^IHspossession — Acts of Ownership, 

In a suit for declaration of title to and recovery of possession of, alluvial lands, which 
had been diluviated more lhan twelve years before the institution of the suit, the plaintiffs 

* Appeal from Original Decree, No. 135 of 1879, against the decree of Babu Gunga Ohngu 
Bixoar, Subordinate Judge of Dacca, dated the 28th December 1878, 
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proved their title and ^session up to the time of diluviation, and alleged that the lands 
Md re-fotmed within twelve years, without' alleging or proving possession during that period* 
The defendants, on the other hand, alleged, that the re-formation had taken place more than 
«t^elve years before suit, and that they had acquired*a title to the lands by adverse possession 
for that period. 

' Held^ that in such a case the submergence of the lands after diluvion ought to be pre- 
sumed until the contrary was shown, and that the onus of proving re-formation before 
twelve years and adverse possession, was shifted to the defendants. 

Per Wilson, J. —'As a general rule, where a plaintiff claims land from which he alleges 
he has been dispossessed, the burden is upon him to show possession and dispossession 
within twelve years. 

Proof of possession within twelve years does not necessarily mean proof of acts of owner- 
ship within that time. The nature of the proof of possession must depend on the nature of 
i| the case. 

There are many oases in which the party on whom the buiden of proof in the first 
instance lies, may shift the buMen to the other side by proving facts giving rise to a pre- 
sumption in his favour 

In the case of lands gradually diluviated and gradually re-formed, if the diluviation has 
been more than twelve years before smt, the claimant, unless he can show possession sinoe 
the re-formation, must at least show that he was in possession down to the date of the 
diluviation. 

Where the true owner is in possession at the time of diluviation, his possession is pre- 
sumed to continue as long as the land continues submerged . probably also afterwards, until 
he is dispossessed. 

[296] Per Field, J, — Although, according to the general rule, it lies upon the 
plaintiff, who is mot with the X)lea of limitation, to show hts own possession within twelve 
years before the institution of the suit, when the property in dispute is capable of actual and 
visible possession, yet, in the case of property which is not susceptible of actual and visible 
possession, an exception from the nature of the thing must be made to the general rule In 
auch cases, when the title and possession have been proved to be in a certain person up to a 
certain point of time, — ^when there has been no transfer of the title to any third person, — 
and there is no evidence that possession was exercised by a person other than the person 
having the title, so long as actual visible possession was possible, the possession of tha 
person having the title will be presumed to continue until the property has again become 
susceptible of actual visible possession. Proof of possession is presumptive proof of owner- 
ship, because men generally own the property which they possess. And if the ownership of 
property is proved, and there is nothing to show that the possession of such property is with 
any other person other than the owner, it may fairly be presumed to be with the owner 
Such a presumption then takes the place of evidence to show the plaintiff's possession within 
twelve years before suit, of a property in which, from the nature of the thing evidence of 
actual possession is impossible. 

This was a suit for declaration of title to, and recovery of possession of, 3,250 
bighas of land formed by alluvion on the original site of, and by accretion to, 
among others, a certain chur known as Chur Bajapore. During the lifetime 
of the plaintiffs’ lather, the lands commenced to be diluviated ; and, in the 
hhiny season of the year 1866, were wholly submerged. Subsequently, when 
the rainy season of the year 1871 was over, the disputed land again began to 
form by alluvion on the original site of the mouzas, and almost all the land 
had re-appeared. The plaintiffs continued to pay the fixed sadr jama, although 
the land was submerged. On attempting to take possession of the newly- 
formed lands, the plaintiffs were resisted by the defendants, and proceedings 
were commenced under s. 630 of the Criminal Procedure Code ; and on the 
30tb June 1875, the Magistrate attached the lands under s. 531."^ The defend- 
ants contended that the boundaries were not correctly stated; that the 

*[Seo. 531 If such Magistrate decides that neither of the 
parties is in possession, or is unable to satisfy himself as to 
which person is in possession of the subject of ^pate, he may 
attadb it, until a competent Civil Court shall have determined 
the rights of the parties, or who ought fo be in possession,] 
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plaimtiffs had sued not only for the attached land, but also for lands which 
"were not included jn the attachment ; that the suit was bad by reason of 
•misjoinder ; and that it was barred by limitation. The Civil Court Amin made 
[227] a local investigation, and prepared a map, on which, the land claimed 
,by the plaintiffs was marked A and B. The subordinate Judge gave the 
plaintiffs a decree for the land marked A, but dismissed the suit as to the land 
marked B on the ground of limitation, holding that, although the plot was a 
part of the re-formed land of which the plaintiffs’ father held possession until 
it was diluviated, it was incumbent on the plaintiffs to prove that the land 
was thrown up by the river within twelve years preceding the date of the 
suit, or that they held possession at any time within that period. 

From this decision the plaintiffs appealed. 

Mr. Evans and Baboo Sreenath Doss, Baboo Doorga Mohun Doss, and 
Baboo Boido Nath Dutt for the Appellants! 

Mr. Branson and Baboo Kali Mohun Doss, Baboo Hem Chunder Banerjee, 
Baboo Mohtny Nohun Roy, Baboo Boykant Nath Dass, Baboo Bussunto Coomar 
Bose, and Baboo Kashi Kant Sen, for the Eespondents. 

The following Judgments were delivered : — 

.. Wilson, J. — This is an appeal from a decree of the Subordinate Judge 
of Dacca. The suit was brought by the appellants to recover certain 
chur lands, as being a re-formation on the site of their Chur Rajapore. 
There is no question that the plaintiffs’ father (whose heirs they are) was the 
owner and in possession of Chur Rajapore until it was diluviated , that the 
various defendants, or their predecessors in title, were interested in various 
churs adjacent to Chur Rajapore , that Rajapore and other adjacent churs were, 
at dates which are disputed diluviated ; that re-formations have subsequently 
taken place; that, from time to time, as re-formation took place, attempts have 
been made by the parties interested to show that portions of the re-formations 
were on the site of their own churs ; and that, in 1875, disputes having arisen 
about some re-formed land, the Deputy Magistrate attached certain lands, 
the extent of which is disputed, leaving the parties interested to sue in a Civil 
Court. The plaintiffs, therefore, brought this suit, joining as parties all the 
parties to the attachment-proceedings. 

[228] The land claimed in the suit consisted of two plots, marked in the 
Amin’s map A and B. As to plot A, the plaintiffs have obtained a decree, and 
that decree is not appealed against. As to plot B, two principal groups of 
defendants resisted the plaintiffs’ claim. The defendants Nos. 4, 17, and 18, 
as interested in a chur known as Adma Munirabad, claimed so much of plot 
B as lies to the south of a done, indicated in the Amin’s map as No* 1. 

The defendants Nos. 1 and 2 claimed so much of plot B as lies to the 
north of that done as belonging to the chur Baboo Chur. The main defences 
were the same in both cases : 

1st. It was denied that the lands in question were re-formation on the 
site of Rajapore. 

2nd, It was alleged that, in the year 1869, tlie present plaintiffs had, 
in a summary proceeding under s. 318 of the former Criminal Procedure Code, 
claimed these same lands, and their claim had been disallowed. And it wa^ 
said that as they bad not brought a suit within three years, their right was 
barred. 

3rd, Each of these groups of defendants set up a title by adverewk 
possession for more than twelve years under the ordinary law of limitation. 

a 
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The lower Oo<^ held in favour of the plaintiffs upon each d! fche firqpwo 
questionB ; but, upon the third question, held in eaoh case in favour off 'tiie 
defendants ; and accordingly dismissed the suit so far as it related to {dot B. 

The appellants dispute the finding of the lower Court upon the third ques- 
tion. The respondents support that finding . They also seek to support the 
decree of the Court below, on the ground that its findings upon the &»t and 
second questions were wrong. 

The main questions for our decision are, whether the findings of the lower 
Court upon these questions are correct. Some other minor points have been 
raised which I shall notice subsequently. 

Upon the first question, whether the lands in dispute are a re-formation on 
the site of Bajapore, I agree with the Court below. The survey map of 1859-60 
shows at once that the plaintiffs’ view of the position of Bajapore is approximately 
[229] correct. And the report and map of the Amin place the matter beyond 
doubt, if they can be trusted. But it is said that they are not to be trusted. 
I agree that the reports and maps of Amins in such cases should be examined 
¥rith caution. In the present case, the work of the Amin bears marks of care 
and intelligence. He had with him the thak maps of the several thaks in 
question. He began his work, quite rightly, on the undiluviated lands of 
Shibsen on the east and north-east of Bajapore, where there were permanent 
marks easily ascertainable. Having thus obtained trustworthy starting points, 
he says “ I have accordingly duly ascertained the distance between the 
land and the chur from the aforesaid stations, and having successively ascer- 
tained the original site of the mouzas mentioned by the parties according to 
the measurement and bearing of the thak from that place, I have correctly put 
down the same in the proper place in the map made by me, and demarcated 
the different mouzas with different colours.’" His map is before us, and he 
has annexed his field-book. It is said that his field-book is defective in not 
giving with sufficient clearness all the details of his measurement. It may 
be that some points in that field-book might be the better for further explana- 
tion. If so, that would have been a good reason for applying in the Court 
below to have the Amin called and examined. It is no reason why we 
should upset the finding of the Court below, in the absence of any circumstances 
throwing doubt upon the correctness of the Amin’s method or the accuracy of 
his results. 

The next question is, whether the suit is barred by reason of its not having 
been brought within three years of the order of the Magistrate in 1869. As to 
this I agree with the Court below, that the identity of the land then in dispute 
with that now in dispute has not been established. All that appears is that 
among the attempts made by various persons to identify parts of the land 
gradually re-forming, one was made by persons acting for the present plaintiffs 
to identify some land as Bajapore. The attempt fail^, and the claim was dis- 
missed. There is no reason to think that the land then claimed, was or could 
be, the same as that now in dispute. 

[280] The next question is, with regard to each portion of plot B, whether 
this suit is barred by reason of twelve years’ adverse possession. As to this 
the plaintiffs' case is, that the diluviation of their lands began about 1860, 
and was completed about 1866 ; that the re-formation began in 1871, and was 
completed about 1875. The defendants throw back both events to much 
earlier dates, and that they have been in actual occupation of the lands 
in dispute lor far over twelve years. 


76U 





, MOTHUBA- ROY 4a. £X86l] 1. 1.'. *• T 

• 

We have first to enquire upon whioh side the burden of proof lies. ^ The 
Subordinate Judge cast the burden upon the plaintiffsi and hqld that it lay 
upon them to shoiiv, either that the lands were re-formed within twelve years, 
or that they had been in actual possession within that period. In this I 
think that the Subordinate Judge was in error. 

As it has been contended that the authorities upon this subject are in 
conflict, it is necessary to consider the matter both from the point of view of 
principle and from that of authority. 

Certain propositions of law upon the subject are undoubted. 

It is not disputed that, as a general i*ule, where a plaintiff claims land 
from which ha alleges he has been dispossessed, the burden is upon him to 
show possession and dispossession within twelve years — Maharajah Koowur 
V. Baboo Nund LoltSingh (8 Moore’s I. A.* 199, 220). 

Proof of possession within twelve years does not necessarily mean proof of 
acts of ownership within that time. The nature of the proof of possession must 
depend on the nature of the case. In the case of a house actually occupied, 
or land under cultivation, or yielding a rent, proof of possession is easy. In 
many cases, as of lands incapable of cultivation, jungle or waste lands, 
uninclosed plots of various kinds, all the proof that can commonly be given 
io, to show possession taken, or acts of ownership done, at some time, which 
possession will, in law, continue until the possessor by his conduct shows that 
he means to relinquish his possession, or he is excluded by some one else. These 
considerations, however, affect the mode of proof, not the burden of proof. The 
general rule still is, that the plaintiff must prove that he has been dispossessed 
within twelve years; see Pandurang Govind v. Balkrishna Han (6 Bomb. H. 0., 
125). 

[ 281 ] But there are many cases in which the party on whom the burden 
of proof in the first instance lies, may shift the burden to the other side by 
proving tacts giving rise to a presumption in his favour. We have to consider 
whether the present plaintiffs have succeeded in doing so, and for that purpose 
it is necessary to examine the decisions as to the burden of proof in the case 
of lands gradually diluviated and gradually re-formed. 

As to such cases, a second proposition is, I think, beyond question, that 
when the diluviation has been more than twelve years before suit, the 
claimant, unless he can show possession since the re-formation, must at least 
show that he was in possession down to the date of the diluviation. 

A third proposition is also, I think, beyond dispute, that where the true 
owner is in possession at the time of diluviation, his possession is presumed 
to continue as long as the land continues submerged : probably also afterwards 
until be is dispossessed. 

This proposition, however, would not be sufficient to shift the burden of 
proof. It would leave it upon the plaintiff ; but would enable him to prove 
his case either by showing the dispossession to have been in fact within twelve 
yeai's, or that the submergence has continued down to within twelve years, so 
that his possession cannot have been interfered with more than twelve years 
ago. 

But then arises the question, whether we ought not to presume something 
further in favour of the plaintiffs, whether, when they have proved their 

E osfiession down to the period of diluviation, and have shown the diluviation to . 

ave occurred at such a date and under such circumstances ,as in this case, we 
ought not to presume the submergence and with it the plaintiffs’ possession to 
have continued until the contrary is shown. If this presumption can properly 
• K 
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be" made, then the bniden is shifted to the defendants of s^iowing Sfdr^rse 
possession for twdve yeats* 

Upon principle, I think, such a presumption may properly be made. The 
well-known presumption in favour of the continuance of a physical condition, in 
the ordinary course of things likely to continue, until the contrary is shown, is 
■embodied ins. 114* of the Evidence Act, which section is followed by illustrations 
[232] and explanations. In the present case it appears, that the total area 
diluviated was very large, and the process of diluviation and re-formation 
gradual ; that, at the date of the thak map of 1859, the river had not touched 
Eajapore ; and from the survey map of 1859-60, that at the date it had 
afifected a portion of that estate. The evidence shows beyond doubt that the 
process of diluviation went on afterwards. Under these circumstances, it 
seems to me, on principle, reasonable to presume that the lands in question 
continued submerged in march 1865 (which is the material date) until the 
•contrary is shown. 

The weight of authority seems to me in favour of the same view. 

In the case of Mohunt Chattoorbhooj Bharti v. The Government of India 
tEeg. App., No. 185 of 1877, unreported) the plaintiffs proved that they were in 
possession of the lands in question in 1846, and that the lands were soon after 
that time diluviated. This suit was brought in 1869, and the Court (Garth, C. J., 
and Tottenham, J.) held, that the burden lay upon the defendants of proving 
that the suit was barred by limitation In another case (Eeg. App. No. 280 of 
1877) it appeared, that the plaintiffs were in possession of the land in dispute 
up to the diluviation, which took place some time after 1858. The suit was 
brought in 1876. PONTIFEX AND McDonbll, JJ , held, that the burden lay 
on the defendant to show that the claim was barred. 

In Badha Gobind Boy v. Inglis (7 C. L. E., 364) the suit was in respect of 
soil which had been part of the bed of a lake, but which, by the gradual drying 
of the lake, had become cultivable land. The defendants relied, amongst other 
defences, upon limitation. The Privy Council having held first, that the 
property in the soil, and not a mere right of fishing, was in the plaintiffs, went 
on to hold further that it lay upon the defendants to show an adverse title by 
limitation. It does not appear to me that the Privy Council intended in this 
case to reverse its earlier ruling in the case to which I have already referred. 
But that Court does appear to me to have laid down a rule applicable 
to cases analogous to the case before it, which we are bound to follow 
in the present case, if it is properly within the analogy. And [233] I am 
unable to see any reasonable distinction between the case of land formed by 
the gradual drying up of a lake and that of land diluviated and then 
reformed by the gradual action of a river. 

The same rule was followed in a very recent case — Rally Churn Sahoo v. 
The Secretary of State (I. L. E., 6 Cal., 725) — before Garth, C. J., and White 
and Maclean, JJ. 

Two cases have been referred to as authorities to a contrary effect. In 
Koomar Bunjtt Singh v. Schoene, Kilbum (4 C. L. E., 390), the plaintiffs claim- 
ed 700 bighas of land, a re-formation on their site. They alleged diluviation 
between 1263 and 1270 ; re-formation between 1270 and 1273 ; that they had 
been in actual possession in 1273, and been dispossessed in 1274. The suit 


•[Sec. 114 Th« Court may presume the existence of any fact which it thinks likely 
^ hsve happcued, regard being had to the common course of 
m y presume exii^ natural events, human conduct, and public and private business 
in their relation to the facts of the particular case.] 
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as jit forward by the pkintlM themselves, a case of actual possession and dis- 
possession of cultivable lands after their re-formation, this ruling does not seem 
to me inconsistent with the others to which I have referred. In this 
case further it was found, that the plaintiffs had not been in possession 
since re-formation, and that the bulk of the land had been re-formed for more than 
twelve years. But a point was raised as to some 200bighas ^the exact amount 
and its situation not being ascertained) which the Court below was inclined 
to think might probably have been re-formed within twelve years. The 
learned Judges in this Court held, that it lay upon the plaintiffs to show which, 
if any, of the lands in dispute had so re-formed within twelve years. I am not 
satisfied that there Ts ‘necessarily any inconsistency with the authorities. I have 
considered, in holding that where the plaintiffs made their claims upon one 
ground, and having failed in establishing that case, sought to recover a portion 
of their claim on a wholly different ground, it lay upon them to show how much 
they could apply the latter ground to. 

In Mahomed Ibrahim v. Morrison (I. L. E., 5 Cal. 36), before Btrcih and 
Mitter, JJ., the plaintiffs claimed land formed by the recession [234] of a river, 
and at the time of suit under cultivation,as appertaining to their patni. The Court 
held, the burden of proving that the land formed within twelve years, to lie on 
the plaintiffs. There is nothing in the report to show whether the plaintiffs 
claimed the land as a re-formation or as an accretion. If it was accretion, 
then the case has no bearing upon the present, for the presumption under 
consideration presupposes prior possession. Whether these two cases are, or are 
not, in harmony with the other authorities which have been examined, I think 
we are bound to follow those authorities and to hold that, in this case, the 
burden of proving the plaintiffs’ suit to be barred by limitation lay on the 
defendants. [His Lordship then proceeded to consider the evidence, and 
reversed the decree of the Subordinate Judge so far as it related to the plot 
marked B on the Amin’s map.] 

Field, J. — The plaintiffs in this case sued for declaration of title to, and 
for possession of, certain lands, which they alleged in their plaint to bo re-forma- 
tion on the site of, and accretion to, their estate Eoy Bahadoor Chur. This chur 
includes Chur Eajapore, ChulrBamohunderpore, and Chur Hogla. The quantity 
of land claimed by the plaintiffs in their plaint as first drawn, was 1,700 
bighas, more or less ; but after that the Amin had made a local investigation 
and prepared a map, they amended their claim (paying additional court-fee), 
and the quantity now sought to be recovered by them is 3,257 bighas. 

During the proceedings in the Court of first instance, the right to recover 
any portion of the land as an accretion to Boy Bahadoor Chur was abandoned, 
and the only title upon which the plaintiffs now ask to succeed, is that of 
re-formation on the original site of their estate. 

The Subordinate Judge, adopting the Amin’s map and the accuracy of his 
measurement, has found that the whole of the land included within the red 
boundary on that map, and comprised in plots A' and B, is land re-formed on 
the original site of Boy Bahadoor Chur. He has given the plaintiffs a decree 
for plot A ; but as to plot B he has held, that the plaintiffs are barred by 
limitation ; and in respect of this plot he has [285] dismissed their case. He 
says in bis judgment at page 184 of the printed paper book, — * 1 however, 
of opinion that the plaintiffs’ claim to plot B is barred by the general limitation of 
twelve years. It is true that, according to the finding arrived at by the Amin after 
careful investigation, the said plot is a part of the re-formed land of Mouza Bajc^ 

8 CAI|.-C5Z> 753 



ijl p 


I; ». D^HO V. - ' , ^ ’ 

pocei of whioh dieir father had posseseion witil it was oomidetdy wa^Md Pi’**y 
by the river Pudma ; still, when the defendants plead that the re-formaiSoti took 
place more than twelve years ago, and that they (the defendants) have since been 
in possession thereof, it is incumbent on the plaintiffs to prove, for the purpose 
of removing the plea of general limitation, that the said plot was thrown up by 
the river within twelve years preceding the date of the suit, or that they held 
its possession at any time within that period. But the plaintiffs have not been 
able to show, or even to allege, that, after the disputed chur had formed, it was 
ever held in their possession ; and their endeavour to prove that the re-iorma- 
tion took place within twelve years preceding the date of the suit, has failed 
in respect of the plot B." 

Now the first question which has been raised before us, and which it is 
necessary for us to decide, is, whether the Subordinate Judge is right in thus 
unreservedly placing the burden of«proof upon the plaintiffs. In the case of 
Badha Proshad Singh v. Bam Coomar Singh (1 C. L. B., 259), decided by the 
Privy Council on the 29th November 1877, it was held, that the principle of 
Lopez* s case is not applicable to land in which, by long possession or otherwise, 
another party has acquired an indefeasible title. The plaintiffs* case is, that 
the land was wholly submerged in 1865 and 1866 ; that re-formation began in 
1871 ; and that the whole of the land which forms the subject of this suit was 
completely re-formed in 1874-1875. If this contention be correct, it is evident 
that, at the point of time, twelve years before the institution of this suit, the 
land in question was wholly submerged, and was not therefore capable 
of actual visible possession. The chief defendants contend that the land was 
re-formed as far back as 1861, and that they have been in possession, 
if not during the whole of the period which has elapsed [S»6] since 
1861, at least for more than twelve years before the institution of this 
suit. If the defendants succeed in proving the case so set up by them, it 
is clear that, even if plot B is a re-formation on the site of the plaintiffs* estate, 
the present case falls within the principle of the case of Badha Proshad Singh 
V. Bam Coomar Singh (1 C. L. R. 259), decided by the Privy Council. If, on 
the other hand, the plaintiffs are correct in saying that the land did not begin 
to be re-formed till 1871, it is clear that the defendants cannot, by adverse 
possession of twelve years, have acquired a good title ; and that the plaintiffs 
are entitled to succeed in respect of plot B, as well as in respect of plot A. 
The question then arises, upon which side, in the first instance, should be laid 
the burden of proof ? If the usual rule, — namely, that the burden of proof lies 
on the party who substantially asserts theafiSrmative of the issue, — be applied, 
it may seem that the burden of proof should be laid upon the defendants, who 
allege that the land was in existence twelve years before the institution of the 
suit, rather than upon the plaintiffs, who contend that it was not in existence 
at that time. It will, however, be more satisfactory to examine the question from 
a wider position. The general rule is, that when a plaintiff sues to recover 
possession of property, and is met with the plea of limitation, the burden of 
proof is on him to show that he has been in possession at some time within 
the period allowed by law after the cause of action has arisen, for bringing a 
suit upon such cause of action. This is the rule laid down by their Lordships 
of the Privy Council in the case of Maharajah Koowur v. Baboo Nund Lall Singh 
(8 Moore’s I. A., 199) ; they say : — “ The appellant is seeking to disturb the 
possession, admitted to have existed for about eleven years, of defendants, 
who insist on a possession of much longer duration as a statutory bar to the 
suit. It clearly lies tqpon him to remove that bar by satisfactory proof that the 
cause of action accrued lo him (for that is the way in which the Begulation 
puts it) on a dispossession within twelve years next before the oommencepaent 
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Wffs ill poemsioii durmg that {leriod. No proof of anterior titiOi enoh as worn 
fjttlfli M involved in the decision of the boundary Question in his favour, can 
relieve him from this burden, or shift it upon his adversaries by compelling 
them to prove the time and manner of dispossession.** In the ease of Gossain 
jDoss Koondoo v. Seroo Koomaree Debia (19 W. E., 193), OoucH, C.J., said : — 

*' The plaintiff must show that he, or some one through whom he claims, has 
had possession within twelve years before the suit. If he sues for the recovery 
of immoveable property on the ground of having been dispossessed from 
it, he must show that he has come within twelve years from the time when 
his cause of action arose, the time when he was dispossessed. It is not enough 
for him to prove his title to the property, which is the subject of the suit, and 
leave it to the defendant to show that the suit is barred by the law of limita- 
tion by proving when-^^he plaintiff was last in possession.” The general rule 
enunciated in these cases has not, so far as I am aware, been doubted or 
shaken by the authority of more recent decisions. But an exception appears 
to have been grafted upon this general rule by certain decisions which I am now 
about to notice. In the case of Badha Oobind Boy v. Inglis (7 G. L. B., 364), 
decided by the Privy Oouncil on the 6th July 1880, the plaintiff claimed certain 
lands included within the limits of a heel or lake. The land so claimed had 
become dry and cultivable during, at least, a part of the year. The plaintiff was 
hfld to be entitled, not merely to the right of fishery in the heel, but also to the 
soil of the beel. The proprietor of a neighbouring talook was the defendant, 
and he denied the plaintiff’s title to the soil of the beel, and relied on adverse 
possession for more than twelve years before the institution of the suit. 
Their Lordships of the Privy Oouncil said : — “ The question remains, whether 
the disputed land had or had not been occupied by the defendant for twelve 
years before the suit was instituted, so as to give him a title against the 
plaintiff by the operation of the Statute of Limitations. On this question, 
undoubtedly, the issue is on the defendant. The plaintiff has proved his title ; 
the defendant must prove that the plaintiff has lost it by reason of his (the 
defendant’s) adverse possession. The High Court came to the [238] conclasion 
that the defendant had not satisfied the burden of proof thrown upon him, and 
their Lordships are not prepared to reverse that judgment.” Here there is 
nothing to show that the plaintiff had at any time been in possession of the 
dried-up soil of the beel, and so long as the soil remained submerged, it may 
well be that the possession was deemed to have followed the title. In appeal 
from Original Decree, No. 185 of 1877, decided by Garth, C. J., and Tottenham, 
J., OP the 2 1st December 1878, the facts were as follows:— A portion of the 
land admittedly formed part of the plaintiffs’ estate Madharpore as delineated 
on the Government map of 1846, and the Court was of opinion, that they had 
made out a primd facie case of title and possession up to the year 1846 to the 
lands demarcated as theirs on this map, and, therefore, to this disputed portion. 
The next question was, whether the plaintiffs had been in possession of this por- 
tion at any time within twelve years before the commencement of the suit. 
The Court, obser^^ing that the onus of proving such possession was undoubtedly 
on the plaintiffs, held that, as they had established a primd facie case of 
possession In 1846, such possession must, under the circumstances, be presum- 
ed to have continued until something was proved to have happened to put an 
end to it. ** Take for example,” it was said, the case of a large tract of jungle 
land granted thirty years ago to a zamindar. He takes possession in the first 
instance, perhaps, by putting up a few boundary posts or by sending his agent 
to look over the property. Nothing is done to the land for the next twenty 
years^ It remains in its primitive state of jungle. But then some wrong-do^ 
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brings a portion of it* into cultiviition, and after five or six years claims tliaf 
i)ortion as his own. The true owner then brings a suit to recover his' pro]perty,. 
flow is he to show his possession within twelve years ? He has exeroii^ no 
direct acts of ownership over the property, and unless the possession which he 
had at first is presumed to continue, it would be impossible for him to enforce 
his rights.’* 

In Eeg. App. No. 280 of 1877, the following passage occurs in the 
Judgment of PONTIPEX J. : — 

“ Now we are of opinion that the plaintiffs are not barred by [ 239 ] 
limitation from enforcing their claim to this portion of plot A for this 
reason. The land, which was a dry chur in 1858, wa^ gradually covered by 
water, and, according to the case of both parties, gradually re-formed subse-* 
quently ; and in fact even during the progress of this suit, re-formation on 
the southern boundary has still beep proceeding. The plaintiffs in their plaint 
allege that the re-formation commenced in 1274. No doubt the defendants' 
(in their written statement) and their witnesses attempt to put back the 
re-formation to an earlier date ; and they have adduced in support of their 
case certain kabuliats, which they say were given by tenants for the cultiva- 
tion of indigo. But we are of opinon that the evidence of the defendants is 
not so precise that we can say that those kabuliats apply to the whole or any 
particular part of the re-formed lands , they may very well have included only 
land within plot D ; and we think, in a case like the present, where, the 
land has formed gradually on the plaintiffs’ site after an equally gradual 
diluviation, the whole process of diluvion and alluvion occurring some time 
after 1858 (the date when possession was taken under the decree in the 
former suit), and before 1876 (when the plaint in this suit was filed), it lay 
rather on the defendants, than on the plaintiffs, where the exact date of re- 
formation was in doubt, to show when actual possession of the various portions 
of these re-formed lands w^as taken. As the plaintiffs were actually in possession 
up to the diluviation, and as upon re-formation it might be doubtful how soon 
the land would be fit for the purpose of cultivation, which indeed might depend 
on the nature of the crop, and as even upon the defendants* evidence it is doubtful 
whether the land had been fit for cultivation more than twelve years before suit, 
we think that in this case it did not lie on the plaintiffs to show they had been 
dispossessed within twelve years, and we cannot accept as satisfactory the evi- 
dence adduced by the defendants as to their possession for twelve years before 
snit.” 

I may also refer to the recent decision of this Court in Rally Churn Sakoo 
V. The Secretary of State (I. L. R., 6 Cal., 725). 

[240] It appears to me that the principle to be gathered from these 
cases is, that although, according to the general rule, it lies up6n the plaintiffs, 
who are met with the plea of limitation, to show their own possession within 
twelve years before the institution of the suit, when the property in dispute is 
capable of actual and visible possession, yet that, from the nature of the 
thing, an exception must be made to this general rule in the case of property 
which is not susceptible of actual and visible possession. In respect of this 
latter class of cases, it appears to be only reasonable to say that, when the 
title and possession have been proved to be in a certain person up to a 
certain point of time, — when there .has been no transfer of the title to any 
third person, — and there is no evidence that possession was exercised by 
a person other than the person having the title, so long as actual visible 
possession was possible, the possession of the person having the title will be 
presumed to eontiffuj^ untfl the property has again beoome susceptible of 
actual visible po^mion.^ Proof of possession is pr^umptive proof of osmer^ 
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8h{p»;,}}9caiiS6 men generally own the property which th^y possess. It may 
with equal reason be said, that if the ownership) of property is proved and 
there is nothing to show that the possession of such property is with any 
person other than the owner, it may fairly be presumed to be with the owner. A 
presumption dispenses With or supplies the place of evidence. If the above be 
a reasonable presumption, it takes the place, in a case like the present, of evidence 
to show the plaintiffs* possession' within twelve years before suit in a property in 
which, from the nature of the thing, evidence of actual possession is impossible. 
There are a few cases which at first sight appear to conflict with the principle 
which I have endeavoured to evolve from the above cases. In the case of 
Koomar Runjit Singh v. Schoene Kilbum (4 C. L. R., 390), the plaintiff alleged 
that the lands had re-formed twelve years before the institution of the suit, and 
that he had exercised actual possession by sowing khesarz. It is clear that the 
plaintiff here, by his own allegation, excluded a presumption which could only 
arise if the lands were not susceptible of cultivation and possession. In 
[241] the case of Gokool Kristo Sen Moonshee v. David (23 W. R., 443), the 
land had been submerged, and after its re-appearance in 1271 the plaintiff had 
never been in possession. This being so, the plaintiffs* suit failed, because he 
did not prove secundum allegata that his vendor had been in possession before 
the land disappeared or was diluviated. Apparently the Court thought that, if 
ho. had succeeded in proving that he or his vendor was in possession before the 
diluviation, his cause of action would have arisen when, upon the re-appe^rance 
of the land, he was prevented by the defendant from resuming actual possession. 


This appears to be the real point of decision in this case ; and if this is so, 
there is nothing which conflicts with the Privy Council decision or the other 
oases above quoted. In the case of Mahomed Ibrahim v. Morrison (I. L B., 
5 Cal., 36), reference was made to a class of cases which supported the 
proposition that when limitation is pleaded in respect of lands, which 
are either in a jungly or unculturable state, it is for the defendant to 
establish his plea by proving adverse possession for more than twelve yeras ; 
and it was held, that that proposition could not be applied to land brought 
under cultivation ; but that, in this latter case, the plaintiff, in order to get 
over the plea of limitation, must at least establish, that either the land in 
suit formed within twelve years or was not in a fit state of cultivation within 
that period. It is not very clear whether this was a re-formation on the old 
site, and no question appears to have arisen as to which party was entitled to the 
site before the formation of the chur. 


It appears to me, that none of these cases are in conflict with the principle 
which I have above adverted to, as deducible from the Privy Council case, and 
the other cases bearing upon the same point. If otherwise, the decisions which 
are in conflict with the Privy Council case must be taken to have been over- 
ruled by it. The conclusion to which I am then led is, that the burden of proof 
has, in this case, been improperly laid upon the plaintiffs, and that it should 
have been laid upon the defendants ; in other words, that it is for the defendants 
to'show that, as alleged by them, the lands were re-formed twelve or more years 
[au] before the institution of this suit, and have, since been in their posses- 
sicm. [His Lordship then discussed the evidence and concurred in revereing 
the decree of the Subordinate Judge as to plot B.] 


Appeal allowed. 

MOTES. 

lOILUTlOM-ADTBRSB FOBSESBION-ONUB OF PROOF ETHER ON CLAIMANT AND 
VeaN ON DEFENDANT— 

8m the notM to 8 Oal. 796 in the Law Beports Bepiints Calcutta Vol. I. 


^ also 9 Cal. 744 ; 9 Mad. 175 ; 6 Bom. 608'; 9 I.C. 564. 
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the Privy Oouncil in d9 Cal. 6lS 1^*€* etated that such presumption would oonttnne eim niter 
xe-formation ol land until di^osseesion.] 
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The 7th March, 1981. 

Present : 

Sib Bichabd Garth, Kt., Chief Justice, and 
Mb. Justice McDonell. 

Uma Sundari Dasi Plaintiff v. Bamjihaldar and others Defendants/ 

Jomder of parties — Adding plaintiffs-^Consent— Lunatic not so found^Appearaineo — 

Act XXV of 1858 — CioiZ Procedure Code {Act X of 2877), 8. 32* 

A person alleged to be a lunatic, though not found so under Act XXV of 1858, may appear 
either by vakeel or in person. 

Under 8. 32 of the Code of Civil Procedure, no person can be added as a plaintiff, unless 
he has previously consented thereto ; and if a person objects to be added as a plaintiff, the 
proper course is to make him a defendant. 

This was a suit for arrears of rent and ejectment, instituted by Uma Sundari 
Dasi, widow of one Nilmadhub Datta, against the defendants, for the rent of a 
certain jote held by them under the joint family, of which the plaintiff above- 
named was one of the members. The plaintiff prayed, that a decree should be 
passed for the whole arrears due with interest ; (ii) that .the proportionate share 
of the plaintiff should be awarded to her, together with the costs of the suit 
(iii) for ejectment and the recovery of khas possession. The plaint also prayed 
that, as the defendants did not pay rent separately to the co-sharer, the other 
co-sharers might be joined as co-plaintiffs ; and an application to that effect 
was made to the Court. Notice of this application was given to all the co- 
sharers, but only one of them, Nogendor Datta, appeared, and he opposed the 
application. On the 11th of January 1879, an order was passed making him 
and the rest of the co-sharers plaintiffs. In the words of the [ 248 ] Munsif, — 
These last gave no express consent, but such consent was only presumed 
from their absence. ’* 

One of the co-sharers so joined as plaintiff was admitted to be a lunatic, 
but he had not been adjudged to be so under Act XXV of 1858 ; and it was 
contended, that, as the provisions of the Civil Procedure Code with respect to 
parsons of unsound mind were by s. 463 restricted to persons adjudged to be 
lupatics, then the alleged lunatic could not sue by a next friend, and that, 
therefore, the suit must be dismissed, as all the co-sharers were not represent- 
ed. On appeal, the Judge was not inclined to agree with the Munsif in his 
conclusion that the alleged lunatic could not sue as plaintiff, but he dismissed 
the appeal on the ground that the Munsif was wrong in adding the other oo-^ 
sharers as .plaintiffs without their express consent. The plaintiff then 
appealed to the High Court. 

Baboo Umhica Chwm Bou, for the appellant, argued, that the lower 
Court was wrong in holding that the co-sharers could not be added withoiit 
their express consent ; that the verification of one plaintiff would be eofiS- 
cient, and therefore express consent wou ld not be necessary. The Ipwy 

V • Appeal from Appellate Decree, No. 25^ of 1879, against the decree of A. T. MMean, 
Sisq., ^udge of the 94-Paigannas, datedthe Tib July 1879, affirming thedeGreaof Baboo 
Benoiie Beha^ Chowdhiy, Munsif of Baraipore, dated the 9th April 1879» 
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Oourt ehoald have allowed the suit to proceed under s. of Act X of 1877. 
At any rate, the proper course for the Judge would have bsen to return the 
{dfldnt for amendment with leave to bring a fresh suit, or to remand the ease 
with directions to make the co-sharers defendants. 

Baboo Lall Mohun Doss for the Bespondents. 

The Judtfment^ of the Court (Gabth, C. J., and McDonell, J.,) was 
delivered by 

Gfarih, 0* J* — 'We think that the Court below was not justified in dis- 
missing the^ptaintiff’s suit. ' 

The Munsif was undoubtedly wrong in rejecting the claim, because one 
of the parties who had been made a plaintiff was of infirm mind. The man 
had not been adjudicated a lunatic ; and had not therefore lost his civil rights, 
and there was no reason why he should not have appeared either by vakeel or 
in [214] person ; sm 2 Wm. Saund, Bock v. Slade (7 DowL, 22), and Gleddon v. 
Trebbh (9 C.B.iN.S.'i^ ^67). In this respoct*the District Judge was quite correct. 

But the great mistake which was made by the Munsif was this. 

One out of several co-sharers brought the suit, asking to have his co- 
sharers joined as plaintiffs. No objection upon the ground of the non-joinder 
of these co-sharers appears to have been taken by the defendants ; and 
therefore, if the plaintiff herself had not suggested the difficulty, the suit 
might have proceeded in the name of one plaintiff, and she might have 
recovered the whole rent. 

Section 34 of the Civil Procedure Code says, that all objections for 
want of parties or for joinder of parties who have an interest in the suit, 
should be taken at the earliest possible opportunity, and in all cases before 
the first hearing ; and any such objection not so taken shall be deemed to 
have been waived by the defendant.’* 

The reason why the defendant in a case of this kind is entitled to have 
all the co-sharers made plaintiffs upon the record is this, that he contracted 
to pay his rent to them all jointly. They are all entitled to the rent, and 
he has a right to look to all and each of them for his costs, in case he should 
be successful in any suit which they may bring against him. But he 
must make his objection in proper time ; and if he does not do so, the 
plaintiff who sues may recover the whole rent. 

In this case, although no objection was taken by the defendants, the 
Munsif, at the plaintiff’s suggestion, thought it right to add the names of all 
the co-sharers as plaintiffs, although they did not consent to being so joined. 

It is clear that, by the terms of s. 32, he had no right to do this. No 
person is obliged to have his or her name added as plaintiff in a suit without 
his or her consent. And the justice of this rule is obvious, because the suit 
may be improperly brought ; and if a party were made plaintiff without his 
consent, he might also be made liable for costs. 

If the defendants object that other parties should be joined as plaintiffs, and 
they refuse to be joined, the proper course is to make them defendants, so that 
they are all before the [245j Court and the Court may make what order it 
considers just as to costs. 

*(Seo. 30 : ^-Where there are numerous parties having the same interest in one suit, one 
or more of such parties may, with the permission of the Court 
One party may sue or sue or be sued, or may defend in such suit, on behalf of all 
defend on tohalf of all in parties so interested. But the Court shall in such case give, at 
spme interest. the plaintiff’s expense, notice of the institution of the suit to all 

such parties either by personal service or (if from the number ot 
parties or any other cause such service is not reasonably practicable) 'then by public adver- 
tisement, as the Court in each case may direct.] 
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** The principal mistake, thereforer which has been tba^I^d in this wse. i»r 
thkt the Munsif has joined the oo-sharers as plaintiffs instead of defendants ; 
and what the District Judge ought to have done, was to send the ease back to 
the Munsif, in order that this mistake should be rectified by amendment, and 
that the suit should then be tried upon its merits. 

We consider that we are bound to do now what the District Judge ought 
to have done ; that is, to send the case back to the first Court, with directions 
that the persons who were made plaintiffs against their will should be made 
defendants, and that the case should be tried upon its merits. We think that 
the costs in all the Courts should abide the result. 

Case remanded, 

N0TB8. 

Cl. UNADJUDGBD LUNATIC— CAPACITY WITH RBFERENCB TO SUITS— 

The G. P. G. 1908 Sch. I. O. 32, r. 15 Bpecifically extends the provisions as to minors, 
to** persons who though not so adjured, are found by the Gourtpn inquiry, by reason of 
unsoundness of mind or mental infirmity, to be incapable of protecting their interests when 
suing or being sued**. 

This 13 in accordance with the law that had been judicially established prior to the Gode 
of 1908 (1897) 20 All. 2 ; (1891) 16 Bom. 132 : (1901) 24 Mad. 604 ; (1899) 23 Bom. 663. 

II. JdlMDER OF PLAINTIFFS— 

When the person himself objects, he should be made a defendant : — 

See also (1885) 11 Oal. 618 ; (1889) 17 Cal. 160 ; (1891) 19 Cal. 760 ; Hukm Chandon C. P. 
C. p. 406-408. 

III. WAIVER OF OBJECTION TO NON-JOINDER— 

See (1884) 6 All. 57 ; (1887) 10 Mad. 322 ; (1891) 14 Mad. 498 ; (1901) 26 Bom. 301. 
lY. CO-SHARER WHEN A NECESSARY PARTY— 

See Hukm Chand on Civil Procedure 396 — 398.1 

[7 Cal. 248] 

PEIVY COUNCIL. 

The 10th February^ 1881, 

Present : 

Sir B. Peacock, Sir M. B. Smith, Sir E. P. Collier, and Sir E. Couch. 

Sudisht Lai Plaintiff v, Mussamut Sheobarat Koer Defendant. 

[On Appeal from the High Court of Judicature at Fort William m Bengal,] 

Muhhtarmrm — Pardanishin woman — Extent of liability — Account stated — Explanation of 

document. 

In order to charge a pardanishin woman upon an instrument or power purporting to have 
been executed by her, it is requisite that the person relying on such a document should give 
satisfactory evidence that it has been explained to, and understood by her. 

A mukhtarnama executed by a pardanishin woman appointed her husband to bo her 
general mukhtar, and declared that ** all acts done by the said mukhtar, such as giving and 
taking loans to and from others, executing on my behalf, getting executed in my favour, deed 
of absolute sale,” and so on, ” shall be accepted by me.*’ 

[246] It was sought to render the principal liable, on an account stated by her husband 
as her mukhtar so empowered, for a debt, without proof that the money constituting it had 
been borrowed on her account. 

Held, on the construction of the mukhtarnama, that the mukhtar had no authority to 
bind her by such a statement of account, whatever authority he might have had to bind her 
by an actual borrowing of money on her behalf. 

No implication of authority in the mukhtar to bind the woman by his stated account 
bad arisen from the carrying on of a course of business. Accordingly, when the evidence of 
express authority failed, the statement of account by the mukhtar was insufficient to remler 
tJie principal liable. 

No evidence was given of the items lent, so as to establish an indebtedness independently 
of the account stated. 

736 ^ 
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A^FBAB from a decree pi a Division Bench of the High Oourt of Bengal (SSth 
June 1878), , reversing the decree of the Second Subordinate Judge of Zilla 
Mozufferpore (23rd December 1876). 

The question raised in this case was, whether the defendant, the respon- 
dent in this appeal, a pardanishin woman, who had constituted her husband to 
be her mukhtar, was liable for a debt for money lent upon a statement of 
account by him, without proof of the borrowing of the money on her account. 

This question depended mainly on the construction and effect of the words 
h; of a mukhtarnama. given by the defendant to her husband, as to which the 
(Courts in India differed. 

The material parts of the mukhtamama and the facts of the case are 
^ sUted in their Lordships’ judgment. 

The Subordinate Judge decided that the husband, having authority under 
the mukhtamama to admit such a debt as the one claimed, had done so in 
stating the account on behalf of his wife. A Divisional Bench of the High 
Court (L. 8. Jackson and L. R. Tottenham, JJ.), in reversing that decision, 
said : — 

“ Now a very important matter for consideration in this case is, whether 
*the defendant ever executed the mukhtamama referred to by the plaintiff ; and, 
if HO, whether she authorized her husband, Ajudhya Pershad, to do that which 
he-did in signing the settlement of account. Strictly speaking, the execution 
of that mukhtamama is not proved in this case ; but there can be little doubt, 
from the fact of its having been registred and having been used frequently 
on various public occasions before [247] various public officers, that Ajudhva 
Pershad really had such a mukhtamama from his wife. Whether that instru- 
ment authorized him to take, without her authority, so serious a step as to sign 
an acknowledgment of indebtedness of nearly Rs. 30,000, is an entirely different 
question. It appears to us, that the mukhtamama itself does not authorize 
such a proceeding. It does not differ very much from the formal power-of- 
attorney which mukhtars generally use for the purpose of representing their 
principals in formal proceedings It makes no reference whatever to any 
banking business, nor does it contain any authority to sign such a document as 
that produced. There is not so much as a suggestion that the defendant was 
ever •informed what the consequence of her authorizing a separation of 
her account from that of Sheoraj would be, or that she ever had the 
least notion that so large a liability as this was to be passed over to 
her. Considering that the defendant was a pardanishin lady, — that she is 
still young, — that at the time of her father and her mother’s death she was an 
, infant, — that her affairs, during her minority, were managed ostensibly by her 
sister, but in reality by a person who has since been dealt with by Jbhe 
Crifninal Court and sentenced to transportation, — that when she came of 
age her affairs were taken into the hands of her young husband, who was 
only eighteen years of age, — we think the Court would be justified in 
requiring strictest proof and observance of all formal precautions before 
it holds tbid defendant answerable. There appears to be the strongest reason 
' to believe that, throughout his dealings, Ajudhya Pershad has not had the 
defendant’s interest at heart. He has been making use of her property with- 
out the least regard to her benefit, and with a view to his own advantage. It 
appears, in fact, that he is actually in partnership with the plaintiff in one 
b^ch of business, viz,, that relating to saltpetre ; and it is actually stated, 
that the funds for carrying on that business in partnership With the plaintiff 
Wete put down to the debit of the defendant’s account. It may be that, in 
xespeoti^ of an ancestral banking business carried on not very prudently or 
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snoeessfuEiy, during the defendant’s minority, by her sister or in her sister's 
nadne^ some liabilities did arise ; and if those EMSj liabilities had been fairly 
and properly brought before the Court, and the defendant had been shown that 
she did owe something to the plaintiff, the Court would have assisted the 
plaintiff in recovering that amount. In fact it is more than prpbable, that the 
defendant herself would not have resisted. But looking at the shape in which 
the plaintiff's suit was brought before the Court, and considering the very large 
sum demanded from the defendant on the strength of a document executed 
without sufficient authority in favor of the husband, it seems to us, that the 
Subordinate Judge ought not to have given, the plaintiff the decree which he 
has given, that that decree ought to be set aside, and the appeal allowed with 
costs.” 

On this appeal 

Mr. Leith, Q, C., and Mr. C. Arathoon for the Appellant. 

Mr. jB. 7. Doyne for the Eespondent. 

For the appellant it was contended, that the authority of the husband, as 
duly constituted mukhtar of his wife, to state an account on her behalf, had 
been made out. 

CounseHor the respondent was not called upon. 

Their Lordships' Judgment was delivered by 

Sir Mt E. Smith. — This is an action brouglit by Sudisht Lai, a mahajun 
carrying on his business at Mozufferporo, against Mussamut Sheobarat Koer, 
to recover a sum of Es. 23,470 and interest, upon the footing of a stated and 
settled account. The plaint is based entirely upon an account which, it alleges, 
had been settled, not by the defendant herself, but by her husband, Ajudhya 
Pershad, who, it is said, had authority from her to state and settle accounts. 
In the outset it may be noticed that no evidence was given of the items of the ^ 
account so as to establish an indebtedness independently of the account stated. 
This omission seems to have been intentional, for the plaintiff himself, and 
two of his gomashtas, who might have given that evidence if a debt really 
existed, were not called. 


The circumstances which preceded the action may be shortly stated. - 
Earn Dyal Misser, who is now dead, carried on a [ 249 ] banking business 
in the same place as the plaintiff, at Mozufferporo. Ho died in the,year 
1857, leaving a widow and two daughters, of whom the defendant is 
one. His widow died in the year 1860. The elder sister, whose name 

is Sheoraj Koer, had married Durga Persad Tribaidi. The defendant 
had married the person already named, A]udhya. The banking business of 
Misser was carried on by the widow during her lifetime, and there is some 
evidence that it was also carried on after her death by the two daughters, the 
defendant being at her mother’s death a minor, and the husband of the elder' 
sister, Sheoraj, carrying on the business on her behalf and on that of her 
infant sister. The defendant, Mussamut Sheobarat, became of age in February 
1869, and shortly after her coming of age it appears that the banl^i^g account 
was separated ; whatever may have been due at that time from th'ift^l^o sisters 
the plaintiff’s firm was divided, and one-half carried to the debit b£?4aoh of 
^ tlie sisters. Although there is some evidence that the sist^s carried on a 
banking business, there is really no satisfactory evidence that siibh 'a business 
was carried on by the defendant after the separation, and certainly none that it 
was carried on with her knowledge and authority. However, it is alleged on the 


part of the plaintiff that such a business was earned on, and was managed by 
Ajudhya, her husbaifd, and the account which is sued on is sii.id to have bben sign^ 
by him as the odjustm^t of a banking acooug|. The account so signed i|^eet out 
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at Iwlkfcitf and begins with this item : “Credit. Former balance, prin- 

oipal and interest, as per former ohitta, for the year 1280, Es. 21,933 14a. Op/’ 
f here are other items and interest, and some items on the other side of the 
account, resulting in a balance of Es. 23,405 13a., the amount for which the 
action is brought, plus a sum of Es. 50, as to which no evidence whatever exists. 
The plaintifif s claim to recover this sum rests entirely upon the admission 
which was made by Ajudhya, the husband, in settling this account. Not only is 
there no proof of indebtedness independently of the account, but there is not 
sufficient evidence to satisfy their Lordships that a banking business was 
carried on by the defendants ; whilst there is some evidence that Ajudhya was 
[250] carrying on business with the plaintiff’s firm on his own account, and 
that he had purchased with the plaintiff a saltpetre property which they were 
working together. 

• 

In this state of ""the evidence it is plain that no authority can be inferred 
from the fact that a banking business was carried on to the knowledge of the 
defendant. The authority, therefore, upon which the plaintiff must rely as 
having been supplied to Ajudhya, depends entirely upon the mukhtarnama 
which has been given in evidence ; indeed, that is the authority on which his 
case has been rested. This mukhtarnama is said to have been executed by 
the defendant shortly after her coming of age. Their Lordships desire to 
observe that there is no satisfactory evidence that this mukhtarnama was 
explained to the defendant in such a way as to enable her to comprehend the 
extent of the power she was conferring upon her husband. In the case of 
deeds and powers executed by pardanishin ladies, it is requisite that those who 
rely upon them should satisfy the Court that they have been explained to, and 
understood by, those who execute them. There is a want of satisfactory 
evidence of that kind in the present case. But their Lordsliips do not desire to 
rest their decision upon this ground. They are disposed to look at the 
mukhtarnama which was received by the Subordinate Judge, and was construed 
by the High Court, although that Court expressed some doubt as to whether, if 
it ought to have been construed differently from the view they took of it, they 
should have acted upon it. This instrument is said by the High Court to be very 
nearly in the terms of the ordinary mukhtarnama given to rnukhtars to transact 
business and to bring and defend suits. Undoubtedly there is much in its language 
which is of the ordinary kind , but there are some special powers conferred by 
it, and it is upon them that the plaintiff most relies for the authority of the 
husband. The document begins with a recital: — “ Whereas often cases connected 
with monetary transactions, as loans, purchase and sale of properties, atanamas, 
hebanamas, ticca pattas with zurpeshgi and without zurpeshgi, and realization 
of decretal money, in which sometimes I, the declarant, am plaintiff and 
sometimes defendant remain pending decision, and may be instituted in future 
[281] in the Civil, Eevenue, and Criminal Courts, as well as in the Calcutta 
High Court ; that is, whereas I, the declarant, am under the necessity to attend 
all l^s|ness, such as monetary transaction, purchase and sale of property, 
preparatijqi4t of deeds of gifts and grants, leases with or witliout zurpeshgi, and 
, execution bi deeds of absolute sale and recovery of decretal money, visi., all the-^ 
village and Opurt affairs — filing answers in appeal cases and taking out execu- 
tion of dfer^in the Courts” — enumerating them — “by engaging pleaders 
and rnukhtars llir^en required in the cases instituted in the Civil Courts,” — this , 
is very much the language of an ordinary mukhtarnama. It goes on : — “ As 
also realizing decretal money, and the money covered by bonds from debtors^ 
.by executing receipt and acquittances on behalf of me, the declarant, accord- 
ing to mahaj^i shop, saltpetre godown, and zemindari, 
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yilAged/* The words, ^ " aooordiiiLft jbo fee aeoounfc of fee mahajani shop /* ^ tic* 
nec^asaiily import a 'statepiient feat' she was then carrying on feat business. 

She was entitled to a share of whatever was due to the old business, and if it 
became necessary to sue for such debts, the mukhtar would be empowered to 
sue for them and to give cUsoharges to the debtors. Then the operative part of 
fee instrument is : — “ I, the declarant thereof, of my own free will and accord, 
appoint my husband, Ajudhya Persad Sukul, my general mukhtar,” — fee genera- 
lity of that language, “ appoint my husband my general mukhtar,” must be 
construed, and if necessary controlled, by what comes afterwards, — “ and declare ^ 
to the effect that all acts done by the said mukhtar, such as giving and taking ^ 
loans to and from others ; executing on my behalf, getting executed in my favour, ^ 
deeds of absolute sale,” and so on, “ shall be accepted by me.” The words that ^ 
are most relied on are : — ** and declare to the effect that all acts done by the said 
mukhtar, such as giving and taking l6ans to and from others.” If it had been 
proved that the husband had contracted loans and obtained advances on behalf 
of his wife, it may be feat, under this power-of-attorney, she would be bound 
by his acts, as being within the scope of his authority. But it would have to be 
shown, not only that he borrowed the [2S2] money, but that it was borrowed 
for her. If it had appeared that it was taken for his own purposes, and fee 
plaintiff who advanced the money knew it, the wife could not be charged with 
it. In the present case, without any proof that money had been borrowed at all, 
and certainly with none that it had been borrowed on her account, the defendant 
is sought to be fixed with a large debt by a mere statement of account. Their 
Lordships think upon the construction of the mukhtarnama that the husband, 
Ajudhya, had no authority to bind her by such a statement, whatever authority 
he might have had to bind her by an actual borrowing of money on her 
Hcoount. This is the view taken by the High Court. 

Their Lordships must not be supposed to lay down that when an agent 
is appointed to manage a banking business, and is invested with the powers of 
a manager of that business, a statement of account made by him in the regular 
and ordinary way of business would not be evidence against his principal ; 
that question does not arise on this record. It is enough for them to say that, 
in this case, there is no suflScient proof that the business was carried on with 
the defendant’s knowledge and by her authority, and therefore no implication 
founded on fee course of business can arise. The evidence of express authority 
also fails. 

Their Lordships will humbly recommend Her Majesty to affirm fee 
judgment under appeal, and to dismiss this appeal with costs. 

Appeal dismissed. 

Solicitor for fee Appellant : Mr. T, h, Wilson, » j] 

Solicitors for the Bespondent : Messrs. Barrow and Rogers, f- 


MOTES. 

[ I. 0BEDB AND POWERS OF PARDANASHIN WOMEN— 

^ The proposition laid down in this case that such deeds and powers should/ 
those who rely upon them, to have been explained to and understood by the 
Jhem has been several times re-afiirmed by the Privy Counoil : — (1901) 28 
‘ Cal. 749 ; 664 ; (1912) 31 1. A, 166, 

See also (1886) 8 All. 267 ; (1892) 14 All. 8 ; (1695) 17 All. 125 ; ( 

Bom. m R. 781 ; 1(1904) 7 0. 0. 292, 

This special rule does not apply where the ladies were transacting the] 

. 773 ; (1903) 81 Cal. 233 ; see also (1888) 15 Cal. 684 where the deft ' 
^thought by her r^resentative. 

IJor to gttasvpardSiaiMiins (1901) 23 All. 137»27 I, A, 168, 

HOOKHTEARNAMAH. 

in asea) la u. 247.1 




iness; (1906) 83 
was set up as an 
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The 8th April, 1881. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and 
Mr. Justice McDonelii. 


Poorna Ohunder Sen Defendant, 

versus • 

Prosunno Coomar Dass... Plaintiff'*'. 


Power-of-Attomey — Construction of Power — Power to Sell or Mortgtzge, 


Under a poww-of -attorney containing a clauee empowering A to sell or mortgage the 
'-donor's property for the payment of his debts, A executed a simple money-bond to one of the 
donor's creditors, for payment of the sum due and interest. 

Held, that the act was extra vires, and did not bind the donor. 

This was a suit instituted by the plaintiff on the 17th of September, 
1879, against Bam Ghunder Sen, Gour Chunder Sen, and Pooma 
Chunder Sen, for the sum of Bs. 3,000 and interest, due on a registered 
money-bond executed by the defendants in favor of the plaintiff, on 
the 28th of March, 1876. The bond was executed on behalf of 
Poorna Chunder Sen by the other defendants, who held a power-of-attomey 
from him. The main question was, whether authority to sign such a bond was 
given admitting that the debt for which the bond was given was a debt for 
which PoQxma Ghunder Sen would have been liable had a proper si^t been 
brought in a proper time. The power-of-attomey was in the following terms : — 


** Know all men by these Presents, that I, Pooma Chunder Sen, son of Ram Mohun 
Sen, deceased, of Chittagong, now residing in Cirencester, in the County of Gloucester, 
England, zemindar by profession (for divers considerations and good causes me he^nnto 
moving), have made, ordained, constituted, and appointed, and by these Presents do make, 
or^n, constitute, and appoint my uncle. Baboo Ram Sunder Sen, and my cousins, Gour 
C^under^Sen and Bam Chunder l^n, of Chittagong, in the district of Bengal, or any of them, 
my true and lawful attorneys [SSiJ and attorney for me and in my name to give aU kind^ of 
pattas to tenants,— to seU or mort^^e, and for registering the same, any part of my estate at 
their or his discretion for the payment of my debts, — to ask, demand, recover, and receive 
any sum due to me, — to pay any amount due by me, giving, and by these presents granting, 
to my said attomcjrs and attorney, my sole and full power and authority to take, pursue, and 
Icdlow smi^legal course, or any other course at their or his discretion, towards recovery, re- 

payment of my debts as I myself might or could do 
were 4 ^paally present ; and in my name to make, sign, seal, and deliver any document 
neoes6$W io be taken or given ; and further, to do, perform, and finish, for me and in mgt^ 
neme au things and thing which shall be or may be necessary, as entirely aitX>^ 

the said PocM^^Bpinder Sen, in my own person, might or could do in^^bout tha|premis^^ 
ratifyifi|[, oommKig, and allowing whatever my said attorneys or attorney shall mtfuUy io 
cause to be dms in and about the execution of the abovementioned ob^cts. In witn< 
mtoBof, Ac." . 


* Appeal frmni 


i Peoree, No. 48 of 1880, against the decree of Baboo 
i Judge of Chittagong, dated the drd December, 1879. ^ 
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Hie SQbetfdjbaMVoded gfrve tiiM plaintiff a decree. The drfendant Pooma 
Cbnnder appealed to the High Court. 

Baboo Mohiny Mokm Boy, for the appellant, argued that the power^of- 
attomey did not justify the giving of the bond. — 

Baboo Chunder Madub Ghose for the respondent. — ^There was a special 
power given in this case. “ Debts *’ in the power-of-attorney mean family 
debts, and this bond was a family debt for which Pooma is liable. Power is 
given to sell or mortgage, and this includes entering into a bond for payment. 
Besides this authority is given to members of the defendant’s family, and should 
not be construed as strictly as if given to a stranger. 

The Judgment of the Court (Garth, C. J., and McDonell, J.) was 
delivered by * 

Garth, C. J. — Two questions arise on this appeal : one is purely a question 
of law, and the other a question of fact. 

We will deal with the question of law first, namely, whether under the 
power-of*attorney which was given by the defendant to his uncle and two 
cousins on the 25th October, 1875, he gave [ 255 ] them any authority to enter 
into such a bond as that which forms the subject of this suit. This question 
depends upon the language and the true meaning of the power. 

Now it has been contended by the learned pleader for the plaintiff, that 
authority was given to the attorneys to sign such a bond in one or other of 
two ways. He says, firstt that the power authorizes Bam Sunder Sen and 
others to sell or mortgage any part of Pooma Chunder Sen’s estate for the 
payment of his debts ; and that there being a power to sell or mortgage his 
estate for the payment of his debts, there is also a power given by implication 
to give a simple bond for the same purpose. But we are bound to construe 
the language of an instrument of this kind with reasonable strictness ; and we 
think it is impossible to say that a power to sell or to mortgage property for 
pgyment of debts includes a power to give a simple money bond, which is 
an instrument of a totally different nature, and which in fact is net a means of 
paying debtors at all. 

Then, secondly, it is argued, that the latter portion of the power gives 
authority to execute such a bond. The words are : — 


Granting to my attorneys full power and authority to take such legal or 
any other course at their discretion towards recovery, receiving, and obtaining 
of any dues and payment of my debts, as I myself might or could do were I 
personally present.” It is contended that these words confer upon the attor- 
neys authority to take any course, legal or otherwise, for the purpose of paying the 
debts of Pooma Chunder. But in fact, they mean a totally different thing. 
The clause relates evidently to obtaining payment of the debts due lo Pooma 
Chunder, and not to ^ying debts due from him. [The rest of the juidgment is 
not material for the purposes of this report.] 

K , 

^ Append allowed. 
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CUie} SMAljL CAUSE COUBT BEFEI^OE* 

The SUt May, 1881, 

Present : 

Sib Bjchabd Gabth, Et., Chief Justice, and 
Mb. Justice McDonell. 


Sheikh Akbar Plaintiff 

versus 

Sjj^ejkh Khan and another Defendants 


[==8 C.L.R. 888] 


Promissory Note — Bill of Exchange — Original Consideration — Evidence — Stamp 
— Account stated — Limitation Act (XV of 1877), sched, ti, cl, 64, 

When a cause of action for money is once complete in itself, whether for goods sold or 
^or money lent, or for any other cl.iim, and the debtor then gives a bill or note to the creditor 
for payment of the money at a future time, the creditor, if the bill or note is not paid at 
maturity, may always, as a rule, sue for the original consideration, provided that he has not 
endorsed or lost or parted with the bill or note, under such circumstances as to make the 
debtor liable upon it to some third person. 

But when the original cause of action is the bill or note itself, and does not exist inde* 
pendently of it, as for instance, when, in consideration of A depositing money with B, B 
contracts by a promissory note to repay it with interest at six months’ date, here there 
is no cause of action for money lent, or otherwise than upon the note itself, because the 
deposit is made upon the terms contained m the note, and no other. In such a case the 
note IS the only contract between the parties, and if for want of a proper stamp or some 
other reason the note is not admissible in evidence, the creditor must lose his money. 

The period of limitation for suits on accounts stated is the same, whether the accounts 
are stated verbally or in writing, and is governed by Act XV of 1877, sched. ii, cl, 64. 

This was a reference from the Judge of the Small Cause Court at Dacca, the 
material portions of which are as follows : — 

This is a suit to recover Rs. 225 on a hkkhan, or writing, dated the 10th 
December, 1877, payable within two months of that date, under which the 
plaintiff is said to have deposited Bs. 225 with the defendants. The cause 
of action is expressly stated to have arisen two months after that date, or 
otherwise the suit would be barred by limitation, as it was instituted on 
the 7th February, 1877, or more than three years after date of [ 257 ] deposit. 
The likkhcin was not filed with the plaint, on the express plea that it was on 
the recoil of a criminal prosecution which the plaintiff had previously instituted 
against defendant No. 1 on a charge of criminal breach of tfust. 

** At the trial it was alleged, that the document was subsequenljly taken 
out of the criminal record and handed over to plaintiff’s vakeel’s mohurir, who 
accidentally lost. Plaintiff, therefore, filed an unattested copy of the likkhm^ 

* Small Cause Court Reference, No. 5 of 1881, from Baboo Nuffer Chunder Bhutto, JuMe 
of the.SzuisU^CauMpoUrt^at Dacca, dated the 24th March, 1861. 





V. 

* which he had kept, &d attempted te prore the Gontents by secondary evidence. 
It will be seen that the document a promissory note as per definition (26), 
s. 3, Act VIII of 1869, which govern^ it. That being so, it required a stamp 
duty of annas three according to art. 2 of ached, i of the said Act, being payable 
otherwise than on demand. It is, however, admitted on both si^s that there 
was an adhesive stamp of one anna only affixed on the document. That being 
the case, the first question that arises is, whether the document was admissible 
in evidence ; and if not, whether secondary evidence of the passing of considera- 

is admissible.** 

The learned Judge, having discussed this point, decided that secondary evi^ 
dence was not admissible on the authority of Ankur Chunder Boy Chowdhry v. 
Madhub Chunder Ghose (21 W. B., I.) Prossunno Nath Lahiree v. Tripoora 
Soonduree Dabee (24 W. R., 88.) ; but he considered there was a conflict between 
those cases and the case of Oolap Chhnd Marwaree v. Thakurani Mohokkoon 
Kooaree (I. L. R., 3 Calc., 314), on the question as to whether independent 
evidence of the consideration for the note should be allowed to be given. He 
then continued : 

*' The first question for reference, therefore, is, whether the plaintiff in this 
case is entitled to recover the amount merely on proving that the original con- 
sideration passed, irrespective of the roka or promissory note given in acknow- 
ledgment thereof. 

Then arises another question, namely, when did the cause of action arise 
in this case, and whether the suit was not barred by limitation, supposing that 
Oolap Chand Marwaree* e case (I. L. R. 3 Calc., 314), governed it ? If it was a 
case of actual deposit of money, and three years* limitation applied to it, and 
if the time was to be computed from the date of deposit, it is perfectly clear that 
the suit, [ 258 ] being brought nearly two months after three years of the date 
of the lilAhan, was barred by limitation. Article 60'*' of the second schedule of 
the Limitation Act does not apply, because this is not a case of actual deposit 
at all. From the evidence on both sides it appears, that the plaintiff had a 
case against his brother's widow for a share of assets left by that brother on 
his death. That case was compromised for a sum of Rs. 250, of which Rs. 25 
was paid then and there, and Rs. 225 could not be raised without interfering 
with a karbar which that brother left, and which the second defendant, that 
widow’s brother, managed on her behalf, and whose co-partner the first defend- 
ant was. According to their notions of legal propriety in order to make the 
compromise valid, plajntiff gave a registered receipt to that widow (Sandal Bibi) 
on that day (10th day of December, 1877) in full acquittance, and the defendant 
agreed by this promissory note to pay plaintiff the remaining sum of Rs. 225 
within two months, the private understanding being that the sum would be 
paid gradually from the proceeds of the karbar. This suit has been brought 
after such a lapse of time, because defendant No. 1, who left the karbar about 
a year and-a-half ago, has fallen out with the widow Sandal Bibi, the sister-in- 
law of the plaintiff.” \ 


1 — 

Deaoxiption of Suit. 

Period of limitation. 

Time from which period 
begiattoron. 

^ * Art* 30 : — Wot mcmey dcn^t- 
^ under an agieaicent mat it 

1 

Three years. 

> 

ViThen the demand is made. 

jAmiR be payable od> daniatid. 


- 
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The learned Judge then went on to say, that he to^* the transaction to be 
one of loan merely, but not being quite satisfied as to the correctness of hiS 
decision, he determined to refer the point, and therefore dismissed the suit on 
the second ground, contingent upon the opinion of the High Court. The second 
point for reference was, — What period of limitation was applicable to the case« 
assuming that the case of Oolap Chand Marwaree (I. L. B., 3 Calc., 314) applied 
to it, and from what date that period was to be computed ? 

Mr. W. M. Das for the plaintiff. — The taking of the promissory note is no 
objection to our recovering in this suit : Clay v. Crowe (8 Exch., 296) and Wain 
V. Bailey (10 Ad. and E., 616). We should be allowed to give independent 
evidence of the consideration. [Gabth, C. J. — ^The question is, have you not 
taken the promissory note in discharge of the claim, and not merely on account 
of a debt ? You gave a receipt in full discharge of the amount. [ 259 ] Besides, 
a compromise of*this kind is equivalent •to an account stated, and looking at it 
in that way, you would be barred by limitation, would you not ?] 

Baboo Bajendronath Bose, for the defendants, argued, that taking the suit 
as upon a verbal account stated, it came under Act XV of 1877, sched. ii, 
cl. 64.* 

The judgment of the Court (Gabth, C. J., and McDonell, J.) was deli- 
vered by 

Oarthf C* J. — ^We have taken time to consider our judgment in this case, 
not because we had any doubt as to the result of the decision in the lower 
Court being correct, but because several points and authorities have been dealt 
with there, which appear to require some explanation. 

In the first place we think it clear that the document in question was not 
admissible in evidence. It was a copy of a lost promissory note, which was 
itself inadmissible as being insufficiently stamped ; and the copy, of course, 
could not be received in evidence any more than the original. 

Whether evidence of the consideration for the note was admissible, depends 
upon the circumstances under which the note was given ; and it is upon this 
part of the case that we think the Judge in the Court below ]ias not quite 
understood the meaning of the authorities to which he refers. 

When a cause of action for money is once complete in itself, whether for 
goods sold, or for money lent, or for any other claim, and the debtor then gives 
a bill or note to the creditor for payment of the mopey at a future time, the 
creditor, if the bill or note is not paid at maturity, may always, as a rule, sue 
for the original consideration, provided that he has not endorsed or lost 


Description of Suit. 

Period of limitation. 

Time from which period 
begins to run. 

• Ci.-^For money payable to 
the plaintiff for money found 
to be dueirom the defendant to 
the plaintiff on accounts stated 
between them^ 

Three years 

When the accounts are stated 
in waiting signed by the defend- 
ant or his agent duly authori/,- 
ed in this behcdf , unless where 
the debt is, by a simultaneous 
agreement in writing signed as 
aforesaid, made payable at a 
future time, and then when 
that time arrives. 
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or parted with the hill or note, under such circumstances as to make the 
debtor liable upon it to some third person. In such cases the bill or note is 
said to be taken by the creditor on account of the debt, and if it is not paid at 
maturity, the creditor may disregard the bill or note and sue for the original 
consideration. (See James v. WilUams (13 M. and W., 828), and other cases 
mentioned [ 260 ] in Addison on Contracts, 3rd edn., page 1204). The cases of 
Clay V. Crowe (8 Exch., 295) and Wain v. Bailey (10 Ad. & E., 616) cited in 
argument before us by Mr. Das were of this nature. 

But when the original cause of action is the bill or note itself, and does 
not exist independently of it, as for instance, when, in consideration of A de- 
positing money with J5, B contracts by a promissory note to repay it with in- 
terest at six months’ date, here tliere is no cause of action for money lent, or 
otherwise than upon the note itself, because the deposit is made upon the terms 
contained in the note, and no other. In such a case the note is the only con- 
tract between the parties, and if for want of a proper stamp or some other 
reason the note is not admissible in evidence, the creditor must lose his money. 
Of this nature were the cases referred to by tlie Judge of the lower Court : Anhur 
CJmnderBoy Chowdhry v. Madhub Chunder Ghose (21 W. B., 1.), and Prossunno 
Nath Lahtree v. Tripoora Soondvree Dabee (24 W. E., 88.) The case to which 
he refers, decided by Kennedy, J„ apparently belongs to the former class : 

" and in Farr v. Pnce (1 Bast, 55), all that Lord Kenyon ruled was, that if, on 
the new trial, the plaintiff could prove his claim under the common counts, — 
that is to say, independently of the note, he might recover. There is no doubt 
as to the principle of these authorities. The difficulty often is to ascertain, 
as a matter of fact, to which class any particular case belongs. 

It will be found that one very material and practical distinction between 
the two classes of cases, where the bill or note is not properly stamped and lost, 
as it has been here, consists in this ; that in the former class, namely, where the 
cause of action is complete before the bill or note is given, the onus of proving 
the bill or note is generally thrown upon the defendant ; as thus, suppose the 
plaintiff’s claim is for goods sold, and he proves at the trial the sale of the goods 
and the price. This constitutes his primd facie case. The defendant says, 

“ yes but I gave you a promissory note for the price of those goods.” The defen- 
dant is then bound to prove the note, but he cannot do so, because [ 261 ] 
it is lost and unstamped. On the other hand, in the latter class of cases, where 
the cause of suit is inseparable from the giving of the bill or note, it is 
obvious that the onus of proving the lost instrument must fall upon the plaintiff 
and that he cannot ma^e out Otprimd facie case without proving it. Now, 
applying this principle to the present case, we understand the facts to be these : 
The plaintiff had a claim against the defendants for the value of a share in a 
partnership business, and it was verbally agreed between them that, in settle- 
ment of that claim, Bs. 250 should be taken as the value of the share, which 
sum was to be paid by the defendants to the plaintiff. The defendants did in 
fact give the plaintiff Bs. 25 in part-payment of that sum, but they were unable 
at that time to pay the rest. So far the transaction appears to have consisted 
of a settlement of an open claim at an agreed sum, and the plaintiff might have 
sued for that sum as upon an account stated without regard to the promissory 
note. 

But then came the giving of the note, which the lower Court treats, and 
we think properly treats, as a sort of loan transaction. The plaintiff gave 
the defendants a reoeipji for the remaining Bs. 225, in return for which the 
defendants gave the plaintiff this promissory note. It was, therefore, a loan 
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of the Bs. 225 to the defendants upon the terms contained in the pro- 
missory note, and as there was no loan independently of the note, the note itself 
was the best evidence of the transaction, and as it could not be proved for want 
of a proper stamp, the plaintiff could not recover upon it. 

But then, secondly, could the plaintiff recover the Rs. 225 as upon the 
account stated ? We think he could not, for two reasons : — 

Ist , — He had given the defendants a receipt for that sum, allowing them 
to retain it upon the terms of the note ; and he had thus converted his original 
claim upon the account stated into a claim upon the note. 

2nd. — His claim upon the account stated, if he had any, was barred by 
limitation. 

It was ingeniously suggested in argument on behalf of the plaintiff, that as 
art. 64*'* of schetf. ii of the Limitation Act says nothing in the tliird column as to 
accounts stated by word of [262] mouth, that article must be considered as 
applicable only to accounts stated in writing, and that as no special period of 
limitation is prescribed for suits upon accounts stated orally, the period of limi- 
tation for such suits would be six years. It is certainly difficult to understand, 
what the Legislature could have intended by this omission, but we think that, 
giving a reasonable construction to art. 64, we must consider that the second 
.column means to fix three years as the period of limitation in all suits upon 
accounts stated. To prescribe a limitation of three years in suits upon accounts 
stated in writing, and six years in suits upon accounts stated orally, would be 
an obvious absurdity. 

It was further contended on behalf of the plaintiff, that, as by the promis- 
sory note the plaintiff gave the defendants two months’ time to pay the Rs. 225, 
limitation ought not to run till the expiration of that time. But the obvious 
answer to this is, that the promissory note is' not proved, and that it cannot be 
used for extending the time for payment of the Rs. 225 any more than for any 
other purpose. 

In the result, therefore, we find that the judgment of the lower Court is 
correct, and although it is no doubt an extremely hard case upon the plaintiff, 
we think that this suit has been rightly dismissed. 

Since this judgment was written, Mr. Das has drawn our attention to the 
case of The Eastern Finawial Association v. Pestanji, Cursetji Shroff (3 Bom. 
H. C. Rep., 9), in which Couch, C. J., who was sitting alone, apparently gave 
the plaintiffs an opportunity of paying the additional duty and the penalty in 
the case of a promissory note payable after date. The plaintiffs, however, 
declined to pay the additional stamp ; the attention of the learned Chief Justice 
does not appear to have been drawn to the provisions of the Stamp Act, and 
certainly, as far as we can see, the point was not argued. 

We find, however, a decision in this Court by Phear and Morris, JJ. — 
Nandan Misser v. Chatterbati (13 B. L. R., Appx., 33), — in which the precise 
point which arises here was argued, and in which those learned Judges held 
that, having regard to s. 28 of the Stamp Act of 1869, a promissory note pay- 
able after date could [268] not be stamped with an additional stamp. We find 
also that Mr. Justice Wilson has decided the point in the same way, and we 
have not the least doubt of the correctness of that view. 


[g. V, supra, 7 Cal. 259.] 
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As the point is a teohnioal one, a^^s the merits of the 
ediy to be with the plaintiff, we make no order as to costs. 


as the merits of the case seem nndoubt* 


[Note . — In the case of Cfolap Chand Marwaree v. Thakurani Mohokoom Kooaree (the foots 
of which are not fully reported in, I. L. R., 8 Gale., 314), it appears from the plaint that the 
second defendant, Mittaram Sahoo, had lent to the first defendant Thakurani Mohokoom 
Kooaree, Bs. 1,500, on account of which the latter gave an unstamped promissory note to 
Mittaram Sahoo, who endorsed it for value to the plaintiff. The Court of first instance refused 
to admit the note in evidence, and also refused to allow the plaintiff to summon Mittaram 
Sahoo to produce his books in order to show therefrom that Thakurani Mohokoom Kooaree 
was his debtor for the amount for which the note was given] . 


KOTBB. 

IPROMISBORT NOTE— CAUSE OF ACTION. 

When at a time that an obliSgation comes into existence, a document is executed as the 
evidence and record of that obligation, a suit to enforce it can be only on the document itself. 
Rut if the document is executed on account of a pre-existing independent obligation complete 
in itself an action on the original cause of action is maintainable. 

See (1905) 99 Mad. 111^15 M.L.J. 484 ; (1906) 17 M.L.J. 126 ; (1911) 21 M. L. J. 462 ; 
(1905) 28 AU. 298 ; (1911) 13 I.C. 138. 

When money is lent on terms contained in a pro-note which happens to bo inadmissible, 
the creditor cannot recover independently of the note . — (1903) 26 All. 178. 

Admission of liability independent of the loan evidenced by a note is enough for a suit 
independent of the note . — (1899) 24 Bom. 360. 

See (1886) 10 Mad. 94 ; (1882) 11 G. L. B. 310 ; (1882) 8 Gal. 721 ; (1888) 12 Bom. 443 ; 
(3883) 10 Cal. 284. 

See (1896) 23 Cal. 851 contra.l 


[1 Cal. 263] 

APPELLATE CIVIL. 

The 15th Febr^tary, 1881. 

Present : 

Mr. Justice McDonell and Mr. Justice Field. 


’ Huro Prosad Boy Plaintiff. 

versus. 

Womatara Debee Defendant."^' 


C=:=8 C. L. R. m] 


^ Suit for Enhamement — Grounds of Enhancement — Increased Value of 
Produce — Evidence to Prove. 

In a suit for enhanoement of rmit, the plaintiff, among other grounds, contended that 
the value of the produce of the land had increased, and called witnesses belonging to the 


^ Appeals irom Appellate Decree, Nos. 2413 to 2415 of 1879, against the decree of A. T. 
Maclean, Esq., Judge of the 24-Fa^na8,^ dated the 14th August, 1879, modifying the decree 
of Baboo Bn^endro Ooomar*Seai, F&st Subordinate Judge of that district, dated 26th 
May, 1879. 
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cultivating clasB, who stated from memory t^pricea which had prevailed in the locality for a 
nnmber of years. The District Judge considered this evidence to be no safe guide to the value 
of produce, which he held, could only be proved by traders and merchants with books of 
accounts, by which their memory could be refreshed and tested, — 

Heldy that the evidence adduced was relevant and entitled to consideration. 

tm There is material difference between a case in which a Judge has assigned one bad 
reason for believing or disbelieving a particular piece of evidence, while he has given one or 
more good reasons for the same belief or disbelief ; or a case in which, putting this particular 
piece of evidence wholly aside, enough remains to support the judgment, and a case in which 
the essential question, or one of the essential questions, to be decided rests upon the evidence 
believed or disbelieved regarded as of great value, or considered worthless, for a reason which 
is unsound and unsustainable. 

Mb. EvanTt^’Bohoo Bhowany Churn Dutt and Baboo Opendro Chmder 
Bose for the appellant. 

Baboo Ntlmadhub Bose^ Baboo Omerendro Nath Chatter jee, and Baboo 
Saroda Churn Mztter for the respondent. 

The facts of this case fully appear from the judgment of the Court 
(MoDonell and Field, JJ.), which was delivered by 

HoDonell, J« — This is a suit for enhancement of rent. The defendant is a 
tenant, under the plaintiff, of a holding, which originally consisted of 1,202 
bighas, and the rent of which was originally fixed at Rs. 641-1-1. Three grounds 
of enhancement were set out in the plaint. The first ground is, that the quan- 
tity of land held by the defendant is more than that for which rent was formerly 
paid. He says, that the quantity of land is now 1,900 instead of 1,202 bighas. 
The second ground is, that the productive powers of the land have increased ; 
and the third ground is, that the value of the produce has increased. 

As to the first two grounds there is no question in the present appeal, and 
the third ground is the only one with which we have to deal. That prices 
have, within the last twenty, thirty, or forty years, increased considerably in 
these provinces is a matter as to which few reasonable people have any doubt. 
At the same time, in any particular case, it is necessary that evidence of this 
increase of price be produced before the Court which has to decide the question 
of enhancement ; and this evidence must be such as the law declares to be 
relevant and admissible. 


In the present case, the evidence which was produced before 
the Subordinate Judge to prove the increase of the price or [265] 
value of the produce was the testimony of a number of witnesses be- 
longing to the cultivating class, who stated from memory the prices which, to 
their knowledge, have prevailed in the locality for a number of years back. 
The Subordinate Judge dealt with the testimony of these witnesses, and upon 
this evidence he came to a certain conclusion. Whether upon this evidence ^ 
this conclusion was right or wrong, is a question into which we do not propose 
to enter. The case then came on appeal before the District Judge of the 24 
Farganhas. The learned District Judge in his judgment first refers to certain . 
arithmetical errors in the calculations of the Subordinate Judge. He then 
notices certain matters which formed the subject of a cross-appeal, and observes 
that the defendant contended that the extra expenses of protection of the la nd 
from salt water and of cutting and conveying crops to market absorbed the extra 
profits. He then notices a point, which was the subject of argument in the 


SOAL.— 97 


789 







«». 


0iQm9k of the heaiiieg of^ the appeeS« nafflliy, that the Suborditiate Judge wee in- 
eoxxeot in hie inethod of striking an average. In this Oourt it has been mid 
Ihet ten yem is too long a period for a fair average, and that five years is a 
reasonabfe period. The Ju^ then cursorily refers to certain former oases 
instituted for enhancement of the rent of the lands which form the subject of 
the present suit. Having thus noticed these points, he then, without definitely 
disposing of any of them, proceeds as follows: — “ First as to the evidence 
offered by plaintiff to prove increased value and produce. Eight witnesses were 
examined, none of them hold under defendant ; generally speaking, they hold 
nei^bouring land. They appear to be substantial cultivators with retentive 
memcNries. !^e first gives the price of grain thirty-four years ago, and generally 
gives a comparison between prices now and then and intermediately. The rest 
are much the same ; and the Subordinate Judge sweeps all their evidence away, 
and adopts some of the figures of one witness, Panch Cowree. I confess I cannot 
understand why Panch Cowree is selected, or why, apparently, his highest 
^ure is to be taken. The fact is, this sort of evidence ought not to satisfy any 
O^urt of the relative value of produce in any given period. I do not know a 
more difficult subject of inquiry, [ 266 } and I have frequently held — and I see 
no reason for change of opinion— that the price of grain during a short or long 
series of years must be proved by the evidence of men who have something more 
than memory to fall back upon. We have nothing to do with the quantity of 
produce, in which case the evidence of practical cultivators might of more 
value than that of grain dealers. Value of produce can and should be proved by 
traders and merchants with books of accounts by whicli memory could be re- 
freshed and tested. I shall, therefore, hold that the evidence in this case is no 
safs guide to the value of produce, and cannot be acted upon". 


Now it has been contended on the part of the appellant, that the Bistrict 
Judge has here prescribed a general rule as to the evidence to be given in this 
class of oases ; that he has in fact said that he will not consider or take into 
fMSCOunt any evidence which consists merely of the oral testimony of witnesses 
of the cultivating class ; and that the only evidence which he will regard as 
rolevant in an inquiry of this kind, is the evidence of traders and merchants 
with books of accounts, by referring to which they may refresh their memory. 
It is said that the Judge cannot thus make for himself new rules of? evidence ; 
and that it is our duty to set aside a judgment based upon reasoning which 
states with a mistaken view of the relevancy of evidence. 

' On the other hand, it has been argued that the remarks of the District Judge 
which we have above quoted, were not intended to lay down in any general rule 
tbS to the kind of evidence relevant in this class of cases ; but they are to be read 
merely as observations dealing with the witnesses and the evidence in this 
particular case, and stating the grounds upon which the Judge considers this 
evidence to be unworthy of credit. And it has been further contended that, as 
the Judge has disbelieved this evidence, we are bound by this finding, and 
caxpiot on second appeal question the Judge’s disbelief. 


Xt appears to us that even if the District Judge did not say, or intend to 
say, that he would absolutely refuse to consider evidence of the nature of that 
pr^uced by the plaintiff, he has yet, in his strong feeling of preference for 
another species of evidence not produced, virtually done this so far as the present 
CS9T] appellant is concerned ; that he has substantially omitted to consider the 
evidenoe upon the record, and thisj, for a reason whic^ cannot supported — 
the reason, namely, that the fact to be proved ought to be proved bygpvidence of 
another kind than, thait isroduced. We entertain no doubt that in tfa^ patting 



aside and Omitting to oonsider the isletant evidenoe aotoally {ffoduoed tq;Km 
the eeeetitial question in the ease, the District Judge committ^ an mot iu bw 
which we are competent, and indeed bound, to deal with on second appeal. 
Some cases have b^n cited to us, to show that this Court has repeatedly refosed 
to interfere on second appeal where the Judge of a lower Appellate Court has 
given an erroneous and improper reason for disbelieving or setting no value upon 
evidence. There are, however, many cases which support a different vhfw. 
M, 8. Degtmber Dossee^ v. Kiasendhur Nundy (1 Ind. Jur., N. S., 35.) Ounee 
Biatma v. Sreegopal Paul Ckowdhry (8 W. B., 395), Bam Daa Saha v. Man^ 
mahini Daai (7 B. L. R., App., 4), Shwndhabun Mohunt v. Shupit Chunder 
Boy (28 W. R., 160), M. S. Boop Narainee Kooer v. Beaaal Tewaree (24 W, B., 
119), SurroauUy Doaaee v. Umbika Nund Biswas {Ibid, 192), Sheo Pursun 
Pandey v. Brun Pandey (24 W. R., 251), Chand Monee Doaaee v. Obhoy Chum 
Mol (Ibid, 289)^Abdul Bohnian v. Btbee Sofy Mikhayesh Saheba {Ibid, 293), 
Buatee So&oo v. Jeo Narain Singh {Ibid, 338), Btbee Ameemn v. Shaikh Cherag 
Ali {Ibid, 343), Hunaa Koo^r v. Sheo Gobind Baoot {Ibid, 431). Without 
attempting to reconcile the d 3cisions on this point, which can be properly esti- 
mated only with reference to the facts of the particular cases, we may observe that 
there is a material difference between a ease in which a Judge has assigned one 
bad reason for believing or disb3lieving a particular piece of evidence, while he has 
given one or more good reasons for the same belief or disbelief ; or a case in which, * 
" putting this particular piece of evidence wholly aside, enough remains to support 
the judgment, and a case in which the essential question, or one of the essential 
[ 268 ] questions, to be decided rests upon the evidence believed or disbelieved, 
regarded as of great value or considered worthless for a reason which is unsound 
and unsustainable. In the case now before us, evidence such as that to which 
the District Judge refers — the evidence, that is, of traders and merchants with 
books of tkccounts — would no doubt be valuable for certain purposes ; but it is 
to be observed that this evidence, if produced, would go to show the price of 
grain at h&ts, bazars, and other places of trade. The difference between that 
price and the price paid for the crops upon the spot where they are grown, or at 
the nearest market at which they are usually sold, may vary considerably. The 
witnesses who have been called by the plaintiff are the holders of land in the 
neighbourhood, who may not unreasonably be supposed to remember the prices at 
which they have sold their crops from year to year either upon the lands where 
they were grown, or at the nearest market available to, and frequented by, the 
tenants. That such evidence is relevant in this case, and that such evidence 
ought to be fairly considered and weighed, we apprehend there can be no doubt. 

We think, therefore, that the case must go back in order that this evidence 
may be duly considered ; and that upon this evidence the District Judge may fijcid 
whether there has been the increase of price alleged by the plaintiff, or any 
other increase of price which will entitle him to enhancement of rent upon ,the 
only ground with which this appeal is concerned. The case will be remanded 
to the District Judge, who will proceed to deal with it and with the questipns 
raised in the cross-appeal in conformity with the directions contained in this 
judgment. 

Api^als Nos. 2413 and 2415 are admittedly governed by this decision. 

The coats of these appeals will be costs in the suit, and will abide the fipal 
result. 


Case remanded. 
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. The rule of lew laid down in thi* and in (1886) 7 All. 649 7. B. and either adopted or 
approved in 11 C. L. B. 104 j Weekly Notes, 1881, p. 14 ; Weekly Notes, 1882, p. 68 p. 66 ; 
(1882) 9 Cal. 809 and in (1883) 10 Cal. 932 was overruled in (1890) 18 Cal. 28 P. 0. where it 
was held that “there is no jurisdiction to entertain a seoMid appeal on the ground of an 
erroneous finding of fact, however gross or inexcusable the error may seem to be. Where 
thero is no error or defect in the procedure, the finding of the first Appellate Court upon a 
question of fact is final, if that Court had before it evidence proper for its consideration in 
support of the finding.*' 

Following this principle it was held in (1892) 20 Cal. 93 P. C. that though the first 
appellate court’s decision as to the efiect of the evidence is final, yet the soundness of the 
conclusions may involve matters of law which hiay be questioned in Second Appeal. 

See also (1906) 82 Cal. 719 (723) --=1 C. L. J. 232 ; (1896) 19 Mad. 485], 


[ 269 ] The 19th February, 1881. 

Pbesent: 

Mr. Justice Me Donell and Mr. Justice Field. 


Shookmoy Ohunder Dass and another Defendants. 

versus. 

Monohari Dassi and another Plaintiffs.''' 


Hindu Latv — Will — Estate Tail — Accumulation. 

A Hindu by his will directed that his estate should remain intact, and that the profits 
should be applied, in the first place, towards performing religious duties ; and he provided 
that his immoveable property business, and the capital stock thereof should also remain intact, 
and that his heirs, sons’ sons, and great grandsons in succession, should be entitled to the 
profits, no person having any right of alienation. 

The testator then provided that his eldest son should act as manager and shebait and 
prepare accounts ; and that he should have no power of alienation. He then made provisions 
for the payment of Government revenue, and declared that of the surplus profits six-sixteenths 
should he applied, in part, towards the worship of his ancestral deities, and the residue 
towards the maintenance of all the members of the family, and religious ceremonies, the 
remaining ten-sixteenths to be carried to the credit of his estate. In case of disputes between 
his eldest son and the testator's third wife, the mother of the testator’s minor children, the 
testator directed that his eldest son should receive five-sixteenths of the ten annas share ; if 
another son should be bom of the testator’s third wife, the remaining eleven -sixteenths, was 
to go to her sons. If no son was born, then the eldest son was to take five and-a-half sixteenths, 
and the sons of the third wife the remaining ten and-a-half sixteenths, absolutely, as long as the 
family remained joint ; the expenses of the debsheva and maintenance of the family were to be 
defrayed from the six annas share. In case of separation, the shares of the sons were to be 
placed to their respective credits every year, each son on attaining majority to be entitled to his 
share* 

* Appeal frotn Original Decree, Ho. 127 of 1879, preferred against the d/dlffee of Baboo 
Gunga wnm Bubord^te Judge of Dacca, dated the 24th September 1^8. 
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’ testator then provided, that in case of separation, his sons the exception of the 
landed properties and capital stock of the business, and the articles used by the idols) should 
be at liberty to take the moveable property absolutely, according to the conditions laid down 
for the division of the ten annas share of the profits. He then provided for the maintenance 
of his third wife and minor sons out of the six annas share, each son on attaining majority to 
be entitled to his share under the will absolutdy. After providing that his sons should live in 
his ancestral dwellinghouse, ,but that none of them should have any power of alienation, the 
testator directed that, if any [270] of his heirs died without male issue, the widow of such heir 
should receive maintenance only, and that his grandson by a daughter shoud get nothing, but 
his share should go over to the surviving sons. The testator finally directed that his oldest son, 
sons’ grandsons, and other heirs in succession should perforin the duties of kurta and shobait. 

In a suit by the widow of one of the testator’s sons by his third wife, seeking to recover 
such a share of the te^^tor’s property as she would have been entitled to in the case of 
intestacy, — 

Held, that the intention of the testator, in disposing of the profits of the six annas share, 
was not an intention to create a valid estate in the corpm in favour of any individual, but to 
tie up such corpus and to give the profits only to his male descendants ; or in other words, to 
create a sort of estate in tail male in the profits, and that the bequest was void. 

Held also, that the disposition of the ten annas share of the profits was void, there being 
m 'one event a direction to accumulate for ever without a disposition of the profits ; and in the 
other event, the gift was void for the same reasons as the gift of the six annas share. 

Held further, that the disposition of the family dwellinghouse, save in so far as it pro- 
hibited alienation, was good, and that there was a sufficient disposition of the moveable 
property. 

This was a suit by a Hindu lady to recover, by right of inheritance from 
her husband, a four^anna share in the estate of her fatlier-in-law, one Kristo 
Prosad Das, who had died leaving a will, dated the 17th Bysack 1260 (28th 
April 1853), the material provisions of which were as follows : 

“ Para. 6. — My estate shall remain intact, and from the profits thereof 
there shall be performed the worship, the periodical festivals, and the ceremo- 
nies of my ancestral deities, idols, and chakras, according to my turn as they 
have hitherto been performed. As regards the enjoyment of the profits, I do 
hereby provide that my houses, zemindaries, taluks, and other immoveable pro- 
perties, and my businesses of various descriptions, and the capital stock thereof, 
shall always remain intact, as at present, and my heirs, sons, sons’ sons, and great 
grandsons, and so on in succession, shall be entitled to enjoy the profits thereof. 
No one shall be competent to alienate by sale or gift the immoveable property, 
to close any business, to misappropriate the capital stock tliereof, or to divide the 
same. If any one succeeds in doing so or will do so, it shall be disallowed by 
the authorities. 

“ Para. 7 . — After my death, my eldest son, Sreeman Shookmoy [ 271 ] 
Ohunder Das, shall, as provided by this will, act as kurta (manager) for the 
preservation and management of my entire estate, as shebait to the duties, idols 
and chakras in my turn ; and shall as kurta manage and perform the affairs and 
duties, as they are now performed by me, from the profits of my estates, 
oommeroial transactions, mercantile and banking businesses, zemindaries and 
taluks, and the rents and profits of my houses ; and as such karmadhyahha 
(manager of jhusiness), he shall prepare accounts as they are now prepared in 
my time, year after year, shall keep one set with himself and shall make pver 
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another set to the mother and guardian of the minors. But he shall always 
be devoid of power to alienate my immoveable properties, which are now in 
existence, by sale, gift or otherwise, or to misappropriate or waste the capital 
stock of my business. If he do so, such act shall be null and void ; and the 
person who acts in contravention (of these provisions) shall be deprived of his 
right and interest (under this will). 

'‘Para. 8. — ^Whichever of my sons shall, after my death, act as samarakshak 
(protector) and karmadhyakha (business manager) of the estate for the time 
l^ing according to the terms of this will, shall duly and at the proper times pay 
the Government revenue from the profits of the landed properties belonging to 
the estate, and shall thus protect the estate. If any immoveable property shall 
be lost through the negligence of the manager and otherwise than by divine 
visitation and circumstances over which there is no control, the liability to 
make good such loss shall rest with tfie manager. After discharging the public 
revenue, the collection charges and the cost of repairs of the houses from the 
profits of the immoveable properties, and of the trading business, six-sixteenths 
(six annas) of the entire surplus balance shall be applied, year after year, in 
part towards the performance of the worship and periodical festivals of my an- 
cestral deities, idols, and chakras in the proper turn ; and the residue thereof 
towards the maintenance of all the members of the family and the performance 
or religious rites and ceremonies ; and the remaining ten-sixteenths (ten annas) 
shall be carried to the credit of my estate. If disagreement and discord 
eventually take place between him (the said Shookmoy Chunder) and [272] 
the mother of the minors, and they want to live in separate mess, 
then the said six-sixteenths (six annas share) being regarded as a whole (or six- 
teen sixteenths), my eldest son Sreeman Shookmoy Chunder Das, in considera- 
tion of his having in my lifetime increased the wealth by his labor and exertions 
in managing the trading business, shall receive five-sixteenths of such whole (or 
sixteen-sixteenths, t.e., five-sixteenths of ten-sixteenths) in the following case, — 
that is to say, if a son is bom to my last married wife of her present conception ; 
and the sons of my last married wife shall receive the remaining eleven-six- 
teenths (or eleven annas) in equal shares. If the issue of the present concep- 
tion of my last married wife is not a male child, or if being a male child he dies 
unmarried, then my eldest son Shookmoy Chunder Das shall, for the reasons 
abovementioned, receive five and-a-half-sixteenths, and the other sons ten and- 
a-half-sixteenths in equal shares, and they, in their respective rights, shall be 
competent to enjoy and make gift of such profits. 

“ Para. 9. — As long as my last married wife and the sons born of her 
womb, and my eldest son, the said Shookmoy Chunder Das, shall live in con- 
cord with one another, the expenses of tlie debsheva, &c., and of the mainte- 
nance and daily and periodical rites and ceremonies of all the members of the 
family, shall be defrayed from the six annas share of the profits aforesaid. If, 
however, after all they disagree and fall out with each other and separate in 
mess, then the sum of money that may fall to the respective shares of the 
different sons, under the terms of the will, shall be plac^ to their respective 
credits in the accounts of evei*y year. Any of the sharers shall, upon attainment 
of majority, be competent to take and receive, upon his receipt from the man- 
ager, the money placed at his credit, whenever he may wish to do so. If the 
manager fmuduJently refuses to pay the same, he and his right to receive the 
profits shall be liabte to make the sharer’s claim with interest on the 
amount in deposit to bis credit (such interest to run) from the date of demand, 
and the manager shall have no ri^t of objection thereto. 
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*^Para. 10. — The several objects to which the six annas share has 
been appropriated are likely to be effectuated in the same manner (as 
before) so long as concord and harmony exist. If, [27Sj however, my 
last married wife or her sons, do not agree with Shookmoy Ghunder Das, 
or his wife and son, and if there arise (in consequence) a necessity for sepa- 
ration, they shall be at liberty to separate ; and, with the exception of 
the landed properties and capital stock of the trading business now belonging 
to my estate, and the articles used by the idols, to divide and take, to appropriate, 
and to convey by gift, sale or otherwise the other immoveable properties, subject 
to the conditions, provisions, and shares laid down in the eighth paragraph pre- 
ceding) for the division of the ten annas share of the profits. Out of the six 
annas share set aside for the expenses of debsheva, Ac, my last married wife 
shall, during the minority of her sons, receive from the manager rupees twelve 
per month for the^ maintenance of herself and the minors, and the balance shall 
remain in the hands of the manager, who shall meet from it the expenses of the 
yearly, periodical, and daily rites and ceremonies. Any one of my sons by my 
last married wife who attains majority shall, from the date of his so attaining 
majority, cease to receive for his maintenance his proportionate share of the 
said twelve rupees ; and shall be entitled to his proper share (under this will), 
and shall enjoy and appropriate the same, and the surplus balance of the said 
six annas share' which remains after defraying the worship, the duties, and 
periodical and daily festivals and ceremonies, shall be received by my sons 
born of my two wives, in equal shares, without any difference in their 
proportionate shares. 

** Para. 11. — All my sons shall reside in and occupy my ancestral 
dwelling and the dwellinghouse and gardens constructed and laid out by myself. 
No one of them shall be competent to demolish the same, or alienate them by 
sale or gift. All my sons will be entitled to hold and enjoy the same in equal 
shares. 

“ Para. 12. — If any one of my heirs dies without male issue, his widow 
shall receive maintenance only, and his grandson by a daughter (if any) shall 
get nothing. The profits of his share shall be received in equal shares by the 
surviving sons; she shall remain in the family dwellinghouse as long as she lives, 
and on her death, the surviving sons shall receive the same in equal shares for 
their residence. 

£274] ‘ Para. 15. — After the death of Sreeman Shookmoy Ghunder Das, 
by the will of God, my eldest surviving heir for the time being shall discharge 
and perform all the duties aforesaid as protector and manager of the entire 
estate, as kmrta and shebait, according to the provisions of the seventh 
paragraph. And this direction shall hold good in respect of the sons, grandsons, 
and other heirs in sucoession.” 

Kristo Prosad Das had been married throe times. By his first wife he had 
no Bfm. By his second wife he had one son, Shookmoy Ghunder Das. By his 
third wife he had three sons, Hari Gharan Das, who. died unmarried, Gourhari 
Das, and Anand Hari Das. At the date of his will his wife was enceinte, and 
subsequently gave birth to a son, who died an infant. 

Kristo Prosad Das died on the 12th Joisto 1260 (24th May 1853). The 
prosent suit was instituted by S. M. Monohari Dassia, the widow of Anand 
Hari Das, who died in Phalgoon 1279 (February 1873), against Shookmoy 
Ghunder Das, 'Gourhari Das, and 8. M. Pria Dassia, the widow of the testator^. 
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The Subordinate Judge held, that the testator had attempted to create an 
estate unknown to the Hindu law, and that the will was invalid ; and he gave 
the plaintiff a decree. 

From this decision the defendants appealed to the High Court. 

Mr. Evans and Baboo Diirga Mohun Doss, Baboo Bashbehary GhosCt 
Baboo Atikhil Chimder Sen, and Baboo Lall Mohun Doss for the appellants. 

Mr. Branson and Baboo Hurry Mohun Chuckerbutty and Baboo Opendro- 
nath Mttter for the respondents. 

The judgment of the Court (Field and McDonell, JJ.) was delivered by 

Fieldi 3m — ^The most important questions to be decided in this case are 
concerned with the construction to b6 put upon the will, dated 17th Bysak 1260 
(corresponding with the 28th April 1853), made by the late Kristo Prosad Das. 

It may be well to observe that this will was made before the [275] passing 
of the Hindu Wills Act of 1870, and that, therefore, the provisions of this Act, 
and the provisions of the Succession Act incorporated therein by reference, have 
no direct application to the will with which we have to deal in the present case. 

The testator Kristo Prosad Das was thrice married, as he states in the 4th 
paragraph of the will. By his first wife he had no male offspring. By his 
second wife he had a son Shookmoy Chunder Das, the defendant No. 1. By 
his third wife, Sreemutty Pria Dassia, he had three sons' born before the date 
of the will, vtz.^ Hari Charan Das, Gourhari Das, and Anand Hari Das ; and 
his wife was on that date pregnant, and, according to the finding of the Sub- 
ordinate Judge, was subsequently delivered of a posthumous son, who was born 
alive, and died a short time after his birth. It may here be observed that al- 
though an objection has been taken to the finding of the Subordinate Judge on 
this point, such objection has not been argued or pressed before us by the learn- 
ed Council who represented the respondents. 

Hari* Charan died after the testator’s death and before the institution of 
the present suit. Gourhari Das is the defendant No. 3, and the plaintiff is the 
widow of Anand Hari Das, the third son by the third wife. 

The will, after setting forth the family relations of the testator, and the 
manner in which he had acquired his property, contains the following para- 
graphs, which we have had carefully translated, the translation to be found at 
page 84 and following pages of the paper-book being admittedly incorrect in 
many essential particulars. 

(His Lordship then stated the provisions of the will as above and con- 
tinued): 

The plaintiff, as the widow of Anand Hari Das, has brought this suit to 
recover the share of the property to which she, as Anand's widow, would be 
entitled if Kristo Prosad Das had ^ed intestate ; and her main contention is, that 
the provisions of the will are void, and that effect cannot be given to them so. 
as to deprive her of the share to which she is entitled in the family property. 

The Subordinate Judge has given her a decree, which is to be found [276] 
at page 166 of the paper-book. Substantially he comes to the conclusion that 
the testator has made no devise or bequest of the corptis of his property ; that 
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he Htt th cteath' ah ^tath i^ieU id ihvalid uhdar the Hiiidh ; 

that, therefore, the gehetal' int^tioh of the* will' ftiils? and the jlroj^ertV iJtntSt^ 
descend according to Hindu law, in the same manner as it would - descend if 
IfriStd Prosad had died intestate. 

In order to deal' with the questions which have been argued 'before us, it 
will be useful to summarize the provisions and limitations contained in the will. 
They are — 

Isti !flKe corpus of the estate, — that is, the houses, zemindari, taluks, and 
capitab employed in the business, — is to remain intact. There is to be no. 
alienation and'no partition. This direction is relocated more than once in the 
will. 

iiftdi The'ifRJVeahles may be partitipndd and alienat&d1f Shookmoy and 
the ‘widow dfttiKot live together amidahly. 

Srdi There is a^general direction^that the testator's sons, grandsons, great* 
^ndsons, and^ s-j on,» are to enjoys the profits of the estate ; but' this general 
direction is'contro}led‘by the directions which follow as to the mode of* enjoy- 
ment. 

4tk, The elddst son Shookmoy Chunder Das is to act as^ manager and 
shevait without power of alienation and without power to withdraw the capital 
invested in business. He is to keep regular accounts. On Shookmoy's death 
the eldest* malA Hetr f6r‘ the time being is to' succeed ‘tb the position of manager 
and' shevait! 

5th. In respect^ of the manner in whieh the profits are to be dealt witb^ 
the Go vnmment' revenue, collating charges,' and coats of repairs of ’ houses are to 
be first defrayed'therefrom, after whieh the profits are to be divided* into tWo 
portions — a six-anna portion and a ten-anna portion. 

6th. The six-anna portion is to be devoted to the worship of the idols and 
the maintenance of the family. The testator expressly declares that this portion 
will be sufficient for these objects (see para. 10). If the members cannot manage 
to live together in harmony during the minority of Sreemutty Pria Dassia’s 
children, she is to receive out of this six-anna portion tw^ve rupees per 
mensem for the support of lierself and her children. Each fz??! son, after 
attaining majority, is to get bis share under the other provisions of the wiU, and 
his maintenance is no longer to be defrayed from the monthly allowanca of 
twdve rupees. The balance of the six annas share^ after defraying the expenses 
of* worship, is to be divided equally between all the sons. It may be observed 
hereivthat there is no express provision as to tlie accumulation^ of this balance 
during the minority of the children. 

7th. Tbe ten annas portibn of the profits is to be credited to the estate ; 
ort .in other wordi^, to be accumulated so long as ShookmOy and Pria Dassia-live 
in harmony. 

8tk. It^Shbokmoy atid Sreenmtty Ftia Dassia cannot* livb tbgethoi^'iti 
barmoiiy; thetf^the tbU' annas share of the* profits is - to bte dividibdi ShbCkmciy 
gettifig five-siltbenths, if a fburth son bSe bom of* Pria Dassia, whlc^'CVentHl^ 
JTudgef fifndii to* have tkken* plAibe; The sons of^ St’eemrtttV' 
D&ssii aretb tee^ye the' remainder of^the ten* annas portlOir of’^theplfofitb in 
shares. Ib'the'oaSe oPthe minors, theit shares-are'tb Ue'aiNnmnil^ 
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majorityi and then paid to them on demand. An absolute power of disposal is 
given to the sons over the profits so divided amongst them. 

9th» The dwelling-houses, ancestral and constructed by the testator, and 
his gardens are given to all the sons in equal shares without power of alienation. 

10th. The share of an heir (son) dying without male issue is to go to the 
sons (male heirs) existing at the time of his death. 

In construing the provisions of this will, we must follow the usual rule, that 
is, 'endeavour to collect the testator’s intention from the language used by him, 
and then consider whether such intention is within the testator’s power, limited 
as it must be by the general policy of the law, (8 Moore’s Ind. App., 80). In 
order to discover that intention, we must also follow the rule laid down by their 
Lordships of the Privy Council in the Tagore case (9 B. L. R., 409), where they 
say that the true mode of construing a will is to consider it as expressing in 
all its parts, whether consistent with law or not, the intention of the 
testator, and to determine upon a reading of the whole will, whether, 
assuming the limitations therein mentioned to take effect, an interest claimed 
C278] under it was intended under the cirumstances to be conferred.” It will 
convenient to consider the intention of the testator, first, as to the six annas 
share of the profits ; secondly, as to the ten annas share of the profits ; thirdly, 
as to the dwelling-houses and gardens , and fmirthly, as to the moveable pro- 
perty. 

First, then, with regard to the six annas share of the profits, the testator 
directs in the 8th paragraph of the will, that such share shall be applied to 
defray the cost of worship of the idols and the expenses of the maintenance and 
clothing and ceremonies of the entire family. It has been contended on the 
authority of the case of Chundermom Dassee v. Mott Lall Mulltck (6 C. L. R., 
496), that this disposition of the six annas share of the profits is wholly void. 
In that case the testator directed that certain lands should be held by his 
executors on trust to apply the rents and profits, first, in the celebration of 
certain poojas and in iierforming the worship of the family idols and 
other religious festivals ; and secondly, for the maintenance of the five 
younger sons, their wives, sons, and male descendants, and female descen- 
dants till marriage. It was held, that the real object of the testator was 
to establish a permanent endowment to the testator’s descendants, and that the 
perpetual trusts for this purpose were void. We think that the argument 
founded on this case will probably he sufficiently answered by the case Ashutosh 
Duit V. Doorga Ohum Chatterjee (L. R., 6 Ind. Ap., 182 ; S. G., 5 G. L. R., 296) 
where, ^ in a somewhat similar case to the present, it was held, that a direction 
that the sturplus, after meeting the cost of religious acts and ceremonies, should 
be devoted to the support of the family, amounted to a good bequest of the 
surplus to the members of the joint family for their own use and benefit. It 
appears to us, however, that the present case is not so exactly similar 
to either of the case just quoted that it can be decided upon the authority 
of either of them. In the present case there is no gift of the corpus of the 
real estate. The intention of the testator clearly was, that such corpus 
was never to be alienated or partitioned ; and in order to carry out this 
intention, he has direct the management of the property to be vested in his 
t2793 eldest son him surviving, and after him in the eldest male descendant 
for the time being, — ^ths^ is, in a perpetual series of manager or trustees. Mr. 
Evans has contended, %at the gift of the six annas share of the profits is a good 
gift of the oorpm aocor^ng to the cases to be found at Theobald on Wills, p. 
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248 ; see also s. 159* of the Indian Suooession Act, X of 1865. In the case of 
Mownax v. Oreener (L. B., 14 Eq., 462), Sir B. Malins, V. C., said, that there 
was no distinction between giving the income of the land and the rents and 
profits of the land, and that a gift of the income of land unrestricted is simply 
a gift of the fee-simple of the land. Gan it be said that, in the present case, 
there is an unrestricted gift of the six annas share of the profits ? Can it be 
held that a gift of these profits was intended to be a gift of the real estate itself, 
when the intention of the l^stator to be gathered from the whole will clearly 
was, that there should be no gift of the real estate, that the real estate should 
remain unalienable and unpartitioned in the hands of a perpetual series of 
managers ? It appears to us, that there can be only one answer to this ques- 
tion ; and that the answer must be in the negative. 

It is settled law that a private person cannot, by gift or will, create a new 
estate, or make property inheritable othSrwise than the law directs : {Jatindra 
Mohan Tagore v. Ganendra Mohan Tagore 9 B. L. B., 394), Kmiara Astma 
Krishna Deb v. Kumara Kumara Krishna Deb (2 B. L. E., O. C., 26, 27), 
Sonatun Bysak v. S. M, Juggutsoondree Dossee (8 Moore’s I. A., 66). If then 
there be a good gift of an estate, and there be also a prohibition against aliena- 
tion or partition, the gift will be good and the prohibition will be void : Jatindra 
Mohan Tagore v. Ganendra Mohan Tagore (9 B. L. B., 404), S. M. Krtshnaramam 
Dossee v. Ananda Krishna Bose (4 B. L. E., O. C., 231), Kumara Asima Krishna 
Deb V. Kumara Kumara Krishna Deb (2 B. L. E., 0. C., 26, 27). When there 
is a good gift with an invalid restriction, the gift will be good, the restric- 
tion void. Where there is a general intention to create a valid estate and 
a particular intention to deprive such estate of its legal incidents, [ 280 ] effect 
will be given to the general intention, and the particular intention will be 
disregarded. It is possible to say that in the present case we can gather from 
the will a general intention on the part of the testator to create a valid estate 
in the real property in favour of any person or persons who could take such 
estate according to the Hindu law ? It appears to us, that it is impossible to 
gather any such intention from the will. The general intention which is ob- 
tainable from the whole instrument, is clearly not an intention to create a valid 
estate in the corpus^ in favor of any individual, but to tie up such corpus, and 
to give the profits only to the male descendants of the testator ; or, in other 
words, to create, in the profits merely, a sort of estate in tail male. It is clear 
that to this general intention effect cannot bo given according to the principles 
laid down in the decided cases. We think, therefore, that the principle of Man- 
nox v. Greener (L. B., 14 Eq., 462), cannot be applied to the present case. 

There are other considerations upon which it appears to us that the be- 
quest of the six annas share of the profits must fail. The testator directs 
that the surt)lu8 of this six annas share, after defraying the expenses of 
worship, is to be divided equally between the sons of both his wives. 
In another part of the will he directs that the minor sons are to get theii; 
shares only on attaining majority. As to what is to be done ^th the 
minor's share of the profits in the meantime, there is no clear direction. As 
to what is to be done with this six annas share of the profits after the deafih of 
the sons, there is no express direction — ^no direction at all, unless wb can 'oome 
to the conclusion that the general provisions of paragraphs six and iwelve 

■ ' ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ■ ' ' — " ' ■ - I . . ... .j,, , 

*CSeo. 159 : — ^Wheire the interest or produce of a fundi s be- 
/ Bequest of .the interest queathedto any person, and the will afioids no indication of an 
ra pioduoe of a fond. intention that t)ie enjo^^ent of the bequest should be. of limited 
duration, the principal as well as the interest shall bdoM to 
legaitee.] " 



M totpaiiligi^h em^misA byMr- SvARisi 

putMT^ph cQ»tpn^p)iates the hflme ef 0 Qiie of the testator’s eoo, iaiid xW^ti 
izMlomta fiiiiliare of pate tesue ; mA <he relies upon the < Qm& uOf 
Soweewney ,JM»mbuffdo0 Munich (9 Mpore’s I. A-i !lS!8)« Ih 

probability Jt would {be ^proi^r, to, put the conatruotion sorconteuitedifcnr upon 
this ^parnt^aph ,of the will» inaspueb ,m, although the testator, usesrtbe WOI^ 
heirs'* in the first sentence, he . directs that jthe share pfjthp iprofits of 
his .deceased ^heir shall he divided ^ually apoug bis “eons,” ,not 

“ heirs, ’\wbo will be then alive. jBut.it.is not, in our view, material tp decide 
this . question, inasmuch as, according to the constriMtionvwhieh<we,thinkininst 
be, put qpon ^he . whole will the general intention of I the ^ testator fails* She 
general direction contained intparagpph six is ^elearly intended tO(Oreate,au 
estate in tail male. Such an estate would, we think, be void by Hindu law* lu 
the casaof Sonatun^Byrnck v. SremmU^ Jiiggut Soondree D(7S5€6 (8 Moore’s I.A., 
80)'43irdamesf0olvile, who delivered the judgment of the^Supremu^ Court, said : — 
'\We cannot see that the testator has made any distinction between^his grand- 
sons, *hiB great grandsons, or the remoter descendants comprised in the* terms 
'heirs.’ All are « to inherit their ancestor’s share acocsrding to the 
shasters, or fHindu law, modified only 'by the exclusion of the*f6Bial6S or^he 
descendants of females ; therefore the object which he has in view is to create for 
hisowikproperty, as long as he has any descendants in the strict maledine, a new 
oourse of descent. That object is, we think, beyond the scope of ' the- testamen- 
tary power recognized by law, and must therefore fail.” Their Lordships of ‘the 
Privy^^ Council did not expressly overrule this dictum, and, in the view which they 
took of *the case, it was unnecessary to find specially upon this point ; ’but4h6 
Tiigore.oaa^ iQ B. 877 j, is an authority that the creation* by a Hindu of an 

estate of inheritance in tail male is void. It has been argued that the present 
caseds similar to, and ought to be governed‘by, that of Soruitun Byaaok yjSree^ 
mutty Juggut Soondree Dossee (8 Moore’s d. A., 80), but it appears to us that 
tiiere te one essential difference between* the two cases. In that case there was 
an express grant of the corpus to the idol ; and the ^Privy ^CounoiMield, that4he 
effect o^this was to grant the property effectually for the benefit of the-sons. Tn 
therpresentcase, not only is there no express grant of the cor|m$, '*but, as has-been 
already 'poiated out, the presumption of sucli a grant is opposed to* the general 
intention of^the^testator to be gathered from the whole of the provisions of'the 
wiU. 


fUpon the. best, consideration that .we baye been able togive.to .the matter, 
it appears to us. that the disposition of the six annas ^ Ewe the profits 

is void, and that as regards such share the testator must be deemed to have died 
intestate. 

{Ebeu a$ regards tbeteu annas share of - the -profits, -tfie paseiis still stronger. 
!Cwo events s^ear to be here contemplated,— the event of t|he family 
eontinuingioint ; And .second, the event of the family beoomaig>divided. In the 
former lOifMe tiie ten annas share of.the,profit3>iB>t0'be.eiedited to4he estate ;:in 
other is .tp be Accmnfilla^, and ApparwUy ^i^r evor. ^Xt -is soaresly 

neoessacy to s^y tiuitnoy such dii«etionj|pr aeoimotutetiori .yritbotlt a diapoitikimi 
of .the .iph^fat is void ; Aimo> ^^shm 'Deb -v. 'Sumttra 

SimfirO’ L. B„.p.'C„ 4 l),^i^ £!. M. jDasi 

V. jAnemia &>khm Seae ki B.'L.''a,'’P.’C., 277). 

97h«a, jo'.ite^Meoed '«veat,— %, .in tbe.caoe-of^feft.^lest-Boa'ead’tiie 
filiid vrKe'Mid W 0emi ndli^h^ag -fiMe<h)#Braet— ^tlaet^fits are to he divided in 
the shares mreOtdfi'in thd .^itb paragraph of ihe .will. There is no grant of the 
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corpus, no disposition of the b^od^^ interest, and^the /emarks already made 
with reference to the six annas share of the profits apply here with still greater 
force. In any case ,it will be observed that the disposition of the ten annas 
share of the profits is made to depend, not upon the will of the testator, but on 
the subsequent acts of the legatees. It appears to us that, as regards the ten 
annas share of the^profits.of the real estate also, the testator must be taken to 
have died intestate. 

Thirdly , — As to the dwellinghouses and gardens, we think the eleventh 
paragraph of the will contains a valid disposition. The general intention of the 
testator here, was to give this portion of the property in equal shares to all his 
sons, and to this general intention effect must be given. We have also a parti- 
cular intention prohibiting transfer by sale or gift. This particular intention 
is opposed to the policy of the law, and must, therefore, be disregarded. The 
result is, that so as these portions of the property are concerned, the will 
does not interfere with the plaintiff's rights by Hindu law. 

Fourthly . — With respect to the moveable property, there is no express gift 
in the will, but there is a direction in the tenth t^8J paragraph, that, in the 
event of separation, the moveable property shall be partitioned according to 
the shares mentioned in paragraph eight as applicable to the ten annas share 
of the profits. 

'We think that, although there is no gift of the moveables in so many words, 
we may reasonably gather from these provisions an intention on the part of the 
testator to give the moveables to his sons in the shares above specified, and that 
this , case comes within one of the general rules of construction, namely, that 
effect should be given to a general prevailing intention, however imperfectly and 
obscurely indicated, if discoverable by a fair and liberal construction of the lan- 
guage of the will, and if allowed by law. 

The result will be, that the decree of the Subordinate Judge will be modi- 
fied in respect of the moveables only, and as to the rest of the property will be 
confirmed. 

It remains to deal with the question of accounts, and it appears to us, 
that we^ ought nob to interfere with the direction given in this respect by the 
Court of first instance. The will itself directs the managing member to keep 
accounts ; and if these directions have been followed, there ought to be no diffi- 
culty in accoupting for the profits since the death of the testator. 

dt^maybe well to observe that, as to the factum of the will, we entertain 
no doubt that the will was duly executed by the testator. Some arguments 
were addressed to us to impugn the genuineness of the will ; but we think that 
there can be po, reasonable doubt as to the will having been executed by the 
testator, regard ^being had to the direct testimony and to the internal evidence 
BpppUed^hy^tbe instrument itself. 

Decree .modified. 


by m n a. io6. 
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PitxsBirc' 

Mb. Justice Fontitex aeo Mb. Justice Held. 


Obhoy Churn Nandi and others Defendants 

verstis 

Kritartha Mioyi Dossee FlaintifiF.’' 

JwrtsdActwn — Valuation of Suit —Exclusion of Time of Proceeding in 
another Court — Parties — Adding Defendants — Limitation 
Act (XV of 1877), ss U and 22 

A suit vas instituted in tbe Court of tho*Subordinate Judge, who, after seven months, 
returned the plaint to be died in the Munsif*«i C!ourt, on the ground that the huit had been 
overvalued There was nothing to bliow want of bond in the plaintiff* s instituting the 
suit in the Court of the Subordinate Judge 

BM that, in computing the period of limitation prescribed for the suit, the time during 
which the plaint was on the die of the Subordinate Judge's Court must be deducted 

A suit for property in the possession of several personb was brought by the plaintiff against 
one of those persons only After the institution of the suit and after the period of limitation 
presonbed for a separate suit on the same cause of action against the other persons in posses- 
sion had elapsed, these latter were added as defendants 

that the suit must be dismissed as agunst the added defendants on the ground 
that it was barred by limitation 

This was a suit for the recovery of immoveable property, instituted by 
Eritarthamoyi Dosbee in the Court of the Subordinate Judgo of Hoogly, against 
Obhoy Chum Nundi and Issur Chunder Pal, on the 23rd of November 1876 
The plaintiff stated that hei husband Kunjo Behan Pal, the defendant Issur 
Chunder Pal, and one Indro Chunder Pal, three brotheis, formed a joint Hindu 
family , that, after the death of the plaintiff's husband, she continued to live 
jointly with her brothors-m law , that Issur Chunder Pal having mortgaged 
some of the joint property, the mortgagee brought a suit in the High Court at 
Calcutta and obtained a decree, in execution of which the property was, on the 
24th of March 1864, sold to the defendant Obhoy Churn Nundi, who entered 
into possession C28S] The plaintiff alleged, that one third of the property so 
dealt with was hers, and prayed for a declaration of her right thereto and for 
possession, datmg her cause of action from the 24tb of Novembei 1864, the day 
of the sale to Obhoy Chuin Nundi 

By an order dated the 21st of June 1877, Ishur Chunder Acharjee (in whose 
name the property was purcliased at the sale in November 1864) and Dbonendro 
Nath Nundi, weie made defendants to the suit , and by a similar order, dated 
the 6tb of July 1877, Brojendro Narain Nundi was made a defendant. Some 
time afterwards, the Subordinate Judge, on the ground that the suit had been 
overvalued, directed the plaint to be returned and filed in the Court of the First 
Munsif of Eoogbly, which was immediately done At the trial the Munsif dis- 
missed the case on the merits, but this decision was reversed on appeal, the 
Judge saying — The only matter really argued in this appeal was the question 

* Apn^fEcm Appellate l>eciee. No. 108 of 1880, against the decree of J P. Grant, Esq., 

Judge of Hooghr, datd the 8th October, ISTO/Arversing thedecree of Baboo Preo Nath Suma, 
First Hunsil of Hoogly, dated the 81st January1878. 
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and institfated in the Court of the Subor^ato withdl^i?^ thelttor ; 
irom^ and afterwards brought in the Court of the Sadr Muusif, Another ' point 
of limitation inseparably mixed up with the merits had already been decided by 
this Court in a cognate suit arising out of the same circumstances as this one, 
in which the plaintiff was unsuccessful in the first instance, but gained her 
appeal. This appeal would have been disposed of at once in the same way, but 
that a special appeal having been preferred to the IJigh Court by the unsuccessful 
respondent before this court, this appeal was, at the wish of both parties, kept in 
abeyance pending the disposal of the special appeal. Tlie special appeal resulted 
in the upholding of the appellate order of this Court, which has, as I have said, 
the effect of deciding the main question between the parties to this appeal in the 
same way. The only matter for argument and judgment here being the excep- 
tional circumstance^ attendant upon the institution of the suit.” 

In reference to an objection taken before him that the suit was out of time 
as against the added defendants, the Judge said : — “ This argument betrays an 
ignorance of the law of procedure regarding the adding of parties, and the 
principles of [2863 it. The adding of parties is exclusively the prerogative of 
the Court. The Court may be moved by parties already . before it to exercise 
its prerogative in this way, but it is none the less the act of the Court. As to 
limitation, that applies solely to the institution of suits. A suit against a 
principal defendant once brought in time, the Court may add parties to it, 
though at the time of adding them, the plaintiff, if he had not already brought 
his suit, would be out of Comt.” 

The Judge went on to say, that he considered the valuation first stated in 
the plaint was correct, and that the Subordinate Judge was wrong in forcing 
the plaintiff into the Munsif *s Court. The defendants appealed to the High 
Court. 

Baboo Troyhtckyanath Mitter^ for the appellants, argued, that the decision 
of the Court below could not stand, as there was no finding as to who had been 
in possession within twelve years previous to suit ; that the date of the institu- 
tion of the suit was the day on which the plaint was filed in the Munsif's 
Court, and the claim was therefore barred, as the plaintiff could not claim to 
except the time spent in the Subordinate Judge’s Court,' under s. 14, Act XV of 
1877 ; and that as against the added defendants the suit was clearly barred, s. 
22, Act XV of 1877**\ 

Baboo Mohiny Mohun Boy and Baboo Issur Chunder Ohucherbutty for the 
respondent. 

The judigmeilt of the Court fPONTlPEX and Field, JJ.) was delivered by 

Pontifex, J. — In this case the defendants are the appellants on the second 
appeal to this Court. It appears that, on the 24th November 1864, the defen- 
dants had, at a Sheriff’s sale, purchased property, in which the plaintiff had an 


Efleot of substituting or 
adding new plaintiff or de- 
fendant. 

Proviso where original 
plaintiff dies. 

deceased plaintiff ; 

Proviso where original 
defendant dies. 


*[Seo. 22 : — ^When, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, the suit, shall, as 
regards him, be deemed to have been instituted when he was so 
made a party. 

Provided that, when a plaintiff dies, and the suit is con- 
tinued by his legal representative, it shall, as regards him, be 
deemed to have been instituted when it was instituted by the 

Provided also, that, when a defendant dies, and the suit is 
continued against his legal representative, it shall, as regards 
him, be deemed to have been instituted when it was instituted 
against the deceased defendant.] 
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all hat one day, the plaintiff itistituted this suit in the Suborditlath Judge^s 
Court ier the recovery of het prop^ty, valuing the suit at Bs. 1,001^ at the 
sametime she breught another suiti ili' the same' Court, for another’ property 
purohased at the same sale by the Sheriff, by another pUrOhaSer. After 
this case had been in the Subordinate Judge’s Courts fOr about seven 
months,' he came to the conclusion that the suit ^ras overvaliied,* and^ 
therefore returned the plaint that it might be filed in the Mhnsil's Court, WHiOh 
^as done on^ that very day. In special appeal it is contended, that^ the time 
during which the suit was pending in the Subordinate Judge’s Court oUgUt^ 
not to be allowed to the plaintiff ; and that; if disallowed, her oieim is barred 
by limitation. We agree with the lower Court that the present case is covered 
by the 14th section of the Limitation Act, there being no reason to suppose 
that the plaintiff was not acting bond iide in instituting her suit in the Court of 
the Subordinate Judges; therefore, as against the defendants, whom ’she made 
defendants on the 24th November 1664, the plaintiff will be entitled to ’a decree, 
but as against the other defendants, added after the 24th November 1864, she 
will not be entitled to a decree; for although Act XV of 1877^ liad not come 
into operation when the suit was instituted, yet the law embodied in s. 22 of^ 
that Act was applicable to a case like the present even before that Act was 
passed, — namely, that after the institution of a suit like the present for the 
reiCovery of land held by several persons against* one of* such persons, if a new^ 
defendant is added, the suit should, as regards him, be deemed to have' been* 
instituted when he was so made a party. We think, therefore,' that, in this 
respect, the decree of the District Judge was Avrong, and the jilaintiff’s suit 
must be dismissed against all the defendants added after the institution of the 
suit. But it has also been urged before us on behalf of the appellants, that it 
has not been shown that the plaintiff was in possession of the disputed property 
within twelve years before the date of institution of the suit. The Munsif has 
hdd that the plaintiff has failed to show that she was in possessiori within 
twelve' years. But as another suit bad already been decided' arising out of 
similkt circumstances in the Subordinate Judge’s Court, and as both these cases 
came before Mi*. Grant at the same time, and as we find; in his judgment' in 
this case, Mr. Grant said, that this appeal would have been dlsposed'of in the 
same way as the other appeal decided by him; but that' as a speciaV appealin' 
the other case was filed in'the High Court; this case was, at' the instance of 
the parties, kept in abeyance till [ 288 ] the disposal of that special appeal,' — 
is evident* to us that Mr. Grant' decided this question, which is a qUeStiCn of 
fact, in favour of the plaintiff'. We, therefore, think that the appellants oatxnot’ 
set up this objection. 

We accordingly allow the appeal so far as regards the defendtots who 
Were made defendants after the 24th November- 1864j and dismiss the suit as 
against' them ; and disallow the appeal,' and* affirm 'the judgment of the lower 
Oourt, against Obhoy Chum Nundi^ and Issur Ghunder Pal, who werennade 
def^ants on the 28rd November 1864. There Will be no ecistS^ in this aippeil.1, 
ae tbe sg^ieftlantB partly fail and' partly succeed.^ 

MOAfK. 

proMrt: nmuA onr^ 

** Persons damnified by a tortious act, need not all be joined in a suit by oUS* of* thblU* 
ttiough tbl^y lUSy be joiU^ wb^n objection 46r want of It is tbken at -the proper time. 

Bbt'in oa»es*onuDf)SraS^nlt of these vdar haretbesainiecfftiBe of action — (1897) ^ 

25 Cal. 286. See also (1904)* 2 Or B.' 388 ; 1 Bom. L. E. 208.1 
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The 11th May, 188L 
Pbbsekt : 

Mb. Justice CuNNiNGHAif and Mb. Justice Pbinsep. 


Uma Sundari Dabee Defendant. 

veraus 

Sourobinee Dabee Plaintiff. 


Hindu Will — Adoption — Failure by Widow to adopt — Inherttance, 
Widow’s Bight to. 

A husband's expiess authorization, or even direction, to adopt, does not constitute a 
legal duty on the part of the widow to do so, and for all legal purposes it is absolutely non* 
existent till it is acted upon. 

A widow's refusal to comply with such a direction, is no ground of forfeiture as regards 
her rights of inheritance. 

When a Hindu, by his will, gave his widow authority to adopt, if necessary, from one 
to three datiaka sons, and she, having neglected to do so, brought a suit, to recover possession 
of her husband's property and for an account of the administration, against the administrator 
of the estate, after having ineffectually attempted to get the letters of administration recalled 
and fresh letters granted her as heiress of her husband, — 

Held, that she was entitled to the decree she prayed for. 

In this case the plaintiff, Srimoti Sourobinee Dabee, was the widow, and 
the principal defendant, Srimoti Uma Sunduri Dabee, was the mother, of one 
Paramata Lall Gossami, who died on the 23rd Gheyet 1281 B. S., correspond** 
ing with the 5th April 1874, leaving no issue. 

[ 889 ] On the day that he died, Paramata Lall executed an instrument 
therein termed a will ; and on the 28th June 1875, the defendant obtained letters 
of administration with a copy of the will annexed. Subsequently, the plaintiff 
made an unsuccessful attempt to have these letters of administration recalled 
and fresh letters granted to her, and the District Judge's order on this appli- 
cation was confirmed by the High Court on the 19th June 1877. Accordingly, 
the plaintiff instituted the present suit on the 27th June 1877, alleging her 
right as heiress of her husband under the Hindu law, and asking that the 
defendant, as administratrix, might be compelled to make over to her the estate 
of her deceased husband, and also to render an account of the administration, 
and pay what sums might be found due upon the taking of §pch account. 

It appeared that, at the time of the death of Paramata Lall Gossami, the 
plaintiff was enceinte ; but that, subsequently, a daughter was bom. The will, 
which was in the Bengalee language, after alluding to that fact, and declaring 
that, if a son were born, the plaintiff was to be the guardian, continued : — 

God willing, may not this take place, if my wife gives birth to a daughter 
and not to a son, or if a son be born and dies at any time, I, for the perpetuation 
of the aforesaid libations of water and oblations of food, authorise my wife to 
adopt a datiaka son ; if necessary, she shall be able to adopt from one tp three 

* ^peal from Original Decree, No. 206 of 1879, preferred against the decree of C. 
Field, Fsq., Judge of East Buidwan, dated the 17th April 1679. 

a 
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dattftka sons, and for that purpose she shall consult with my mother, kinsmen, 
and the managing head of the family, and submit his name to the Maharajah of 
Burdwan. He who shall be selected by the Maharajah of Burdwan, my 
supporter, shall be adopted by her as dattaka. The dattaka adopted according 
to law shall be my son ; so that, during bis minority, affairs shall also be 
managed in the manner aforesaid, — Le,, the directions which have been laid 
down with respect to the guardianship of the son born of my loins, shall also 
stand good in the case of a dattaka son, and not otherwise ; but then if my 
mother dies, or if for any reason whatever she be unwilling before my son attains 
his majority, then my wife, when competent, shall be guardian, and shc^ 
manage all affairs according to family usage ; [ 290 ] she should always remain 
under the control of my mother and the Maharajah of Burdwan. If she, of her 
own free will, sets herself to any action, she shall never be appointed guardian. 
Therefore, if my mother dies, and my wife does not remain under the control of 
the Maharajah of Burdwan, the Maharajah shall, for the protection of the 
property, appoint a manager.’* 

It was contended in the lower Court that this instrument was actually an 
authority to adopt, and nothing more ; that it was in reality not a will, inasmuch 
as the person who executed it did not by its contents devise his property to any 
particular person ; that the plaintiff was bound to act upon the authority given 
her to adopt, and that she could not take advantage of her own laches in omit- 
ting to do so, and thus get possession o^ her husband’s property ; and lastly, 
that, upon the true construction of the document, its effect was to exclude the 
plaintiff from the management of the estate and from her rights as heiress. 

The District Judge, however, held, that the document was in fact a will, 
.and that all it did was to give the plaintiff permission to adopt ; that being so, 
following the decisions in Deenonioyee Dossee v. Doorya Pershad Mitter (3 W.R., 
Misc. RuL, 6), and Pearee Dayee v. Hurbmsee Kooer (19 W. R., 127), the plaintiff 
could not be compelled to adopt, and the fact of her possessing an authority to 
adopt a son did not supersede or destroy her personal rights as widow, which 
remained in force until an adoption was actually made ; consequently there was 
no bar to the plaintiff's bringing a suit for the recovery of her late husband^s 
property : Bamun Doss Mookerjea v. Mussamut Tannee (7 Moore’s I. A., 169, 
and Prasannamayi Dasi v. Kadamhim Dasi (3 B. L. R., 0. J., 85). 

Further, there being no express words of disinherison used in the will, the 
plaintiff could not be disinherited or deprived of a Hindu widow’s estate in the 
property by implication ; Davis v. Lowndes (2 Scoll,, 71 ; see p. 82.) Denn v. 
Oaskin (2 Oowp., 667), ShuldJiam v. Smith (6 Dow. H. L., 22), Ganendra 
Mohan Tagore v. Upendra Mohan Tagore (4 B. L. R., 0. J., 103 ; see p. 187). 

[ 291 ] He aqpordingly gave the plaintiff a decree for her husband’s 
^property and for an account of the administration. 

From that decree the defendant appealed to the High Court. 

Baboo Nil Madhub Sen and Baboo Mohiny Mohun Boy for the appellant. 

Mr, , W. C. Bonnerjee and Baboo Bashbehary Ghose for the respondent. 

The judgment of the Court (Cunningham and Pbinsep, JJ.) was 
delivered by 

Gaimingham, J. — In this case the widow and heiress of the late Fara- 
paata IiaU Oos^mi sues his mother, who is also administratrix with the will 
annexed, praying that the administratrix be directed to make over to her 
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the estate of her deceased husband, to render an account, of the administration, 
and to pay what sums may, on taking such accounts, be found due to the deceas- 
ed's estate. On the part of the defendant it is contended, that, by the testator's 
will, the defendant was placed in charge of his property ; that the intention of 
the will was to oblige the plaintiff to adopt, and to exclude her from manage- 
ment of the estate and from her rights as heiress ; and that she is, accordingly, 
not entitled to the possession of the property. 

The will in dispute directs, that the widow being ei^iceinte, if a son be bom, 
the mother should be guardian. 

His Lordship then set out the will as above, and continued : — 

Letters of administration with a copy of the will annexed were obtained 
by the mother, the present defendant, on the 28th June 1875 , and the present 
plaintiff subsequetftly endeavoured to procure the revocation of these letters. 
This attempt has been unsuccessful, no legal ground for revocation being, in the 
opinion of the Court before which the matter came, made out. 

Having failed in setting aside the administration, the widow now sues to 
enforce her right as heiress to her husband's estate. 

The Court below has held, first, that the effect of the husband’s will was 
not to constitute a legal obligation on the widow to adopt ; secondly, that the 
will does not exclude her rights of inheritance ; and thirdly, that she is conse- 
quently entitled to a [292] decree for her husband’s property and for an account 
of the administration. 

We concur in these findings. The law is clearly established that a hus- 
band’s express authorization, or even direction, to his widow to adopt, does not 
constitute a legal duty on the part of the widow. It is, as lias been observed 
(Mayne, 98), for all legal purposes absolutely non-existent till it is acted upon. 
The widow cannot be compelled to act upon it, unless and until she chooses to 
do so. 

In the judgment of the Sadr Court in Bamun Dass Mookerjea v. Musmmut 
Tannee (7 Moore’s I. A., 169 ; Cf. 206), in which their Lordships of the ^Privy 
Council expressed their entire concurrence, the Court observed, — that “there, 
appears to be no power under Hindu law to compel a widow to adopt, though a 
case On Macnaughten’s Principles of Hindu Law, Vol. II, p. 247) has been 
referred to, where there is mention of an incompetency in a widow to succeed if 
she neglect to make an adoption” (Cf. 190). It is true that “ the question of 
any possible check on a widow who wilfully protracts or evades an adoption 
specially enjoined upon her by her husband,” was not, on that occasion, before 
the Sadr Court or the Privy Council ; and all that was necessary to decide was, 
that “the power of a widow, duly authorized to adopt, to ^laim her personal 
rights until she does adopt, is not affected by any consideration of what might 
be the proper course if she could be proved to have violated any clear and ix)si- 
tive legal obligation.” We think, however, that the observations of the Sadr 
Court must be accepted as favoring the proposition that such a legal obliga- 
tion cannot be created ; and the remarks of Peacock, C. J., in Prasannamayi 
Dasi V. Kadambini Dast (3 B. L. R., O. J., 90), are an authority for the view, 
that the widow’s refusal to comply with such a direction is no ground of forfei- 
ture as regards her rights of inheritance. 

We cannot, therefore, regard the language of the testatqr as having created 
a trust which the widow is legally bound to carry out. She is at liberty to 
comply with her husband’s directions or not as she pleases ; and her omission 
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or refusal to dk> [S98^ so is no biar to her rights of inheritanoe. Aeowdia^yt 
the oontingenoy for .which the will taovides not having ooourted, and there 
being no gift over, the testator must be regarded as intestate, and his widow 
as heiress-at'law entitled to succeed. 

The appeal must, therefore, be dismissed with costs. 

Appeal tftsmtased. 


The 29th April 1881, 

Present : 

Sm Bichaed Garth, Kt. , Chief Justice, and 
Mb. Justice McDonell. 


Womes Chunder Chatterjee and another Defendants. 

versus 

Chundee Churn Boy Ohowdhry and another Plaintiffs.* 


Second Appeal — Improper Reception of Evidence by Lower Court — Remand. 

On second appeal, the High Court has, generally speaking, no right to look at the 
eyidenoe to decide whethev the remaining evidence in a case other than that which has been 
impropeily admitted, is sufficient to warrant the finding of the Court below. 

The only cases which can be with propriety disposed of under such circumstances without 
a remand, are those where, independently of the evidence improperly admitted, the lower 
Court has apparently arrived at its conclusions upon other grounds. 

Watson V. Gojpee Soonduree Dossee (24 W. R., 392) dissented from. 

This was a suit brought to recover possession of certain lands which the 
plaintiff, one Chundee Chum Boy Chowdhry, contended belonged to his aexnin- 
dari, he having held possession of the same through his tenants. The defendant 
No. 1, previously to this suit, claimed the land in question as forming part of 
his nimhowla, and had brought a case under s. 530t of the Criminal Procedure 
Oode ; and the Criminal Court had held that he was entitled to remain in 
possession until such time as a Civil Court should decide the question of title. 
The {daintiff, therefore, brought this suit to have the question decided. 

[2M] The defendants, with the exception of one Sidam, contended, that 
the land in suit belonged to their ancestral nimhowla, and was comprised within 
the howla of one Parbut Sirdar. 

Sidam, the son of Parbut Sirdar, however, filed a written statement, 
denying that the disputed land ever belonged to the howla of his father. The 
original patta relating to the nimhowla was not produced, but a copy of the 
same was admitted in evidence. The plaintiff prc^uced a judgment in a case 
between Baja Suttyanund Ghosal and the present defendants, in which the 
Baja alleged, that his land forming a portion of the lands alleged to have been 

^Appeal from Appellate Decree, No. 2479 of 1879, against the decree of Baboo Kedaressur 
Roy, Subordinate’ Judge dfJessore, dated the 9th June 1879, affirming the decree of Baboo 
Banmotbo Kath OhaMcjee, Muneif of fiagirhat, dated the 2ud May 1876. 

tCs* eajpro, 7 Calv 47;] 
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mchided in the nimhowla^ had been made over to the defendant No. 1» under 
the order of the Deputy Magistrate, under s. 530 of the Criminal Frooedure 
Code ; in this judgment the nimhowla had been rejected as spurious, and a 
decree given in the Baja's favor. 

The Munsif held, that the defendants’ allegation as regards the nimhowla 
had already been disbelieved in the case of Baja Suttyanund Ghosal and 
themselves, and that the written statement of the defendant Sidam was also 
contradictory to the allegation of the other defendant, and that the evidence of 
the plaintiff’s witnesses had clearly proved the disputed land belonged to the 
plaintiff’s zemindari, whilst the evidence of the defendants’ witnesses, as regards 
possession, was conflicting. He therefore gave a decree in favor of the plaintiff. 

The defendants appealed to the Subordinate Judge, who held, that the 
plaintiff had satisfactorily proved, both* by oral and documentary evidence, that 
the disputed lands belonged to his zemindari, and that he had been in posses- 
sion of the same through his tenants, whilst, on the question of title, the 
written statement of Sidam wa>s contrary to the contention of the other defendants, 
and that although this was not, strictly speaking, evidence as against them, yet, 
as they had been unable to disprove this statement, the presumption was 
against their contention ; that they had also failed to prove the genuineness of* 
'-the nimhowla ; and that there was no such satisfactory evidence, either oral or 
documentary, on the record, on behalf of the defendants, as would justify the 
reversal of the decision of the Munsif. He, therefore, dismissed the appeal. 

[ 296 ] The defendants appealed to the High Court. 

baboo Bashbehary Ohose for the appellants. 

Baboo Durga Mohun Dass for the respondents. 

The following judgments were delivered : — 

Oarthf C. J. — I have had considerable doubt as to whether we ought not 
to remand this case for retrial. 

The plaintiffs sue to recover possession of certain land which t^hey say be- 
longs to their zemindari. 

The defendants, on the other band, contend, that the land in question 
forms part of certain property which they hold under a nimhowla, subordinate 
to the howla of one Parbut Sirdar. 

Both the lower Courts have found in favor of the plaintiffs ; but it has been 
contended on appeal to this Court, that the Subordinate Judge has based his 
judgment upon certain documentary evidence, which was not legally admissible 
against the defendants. One document is a written statement filed in this suit 
by Sidam, one of the defendants, the son of Parbut Sirdar, in which he says, 
that the disputed land does not appertain to the howla of his father. This 
statement of Sidam, the Subordinate Judge appears to have treated as evidence 
against the other defendants, which he clearly had no right to do. 

The other evidence consists of the proceedings in a suit brought by Baja 
Suttyanund Ghosal against the present defendants, in which a decision was 
given unfavorable to them, as regards their alleged nimhowla patta. These 
pr^K^eedings not being between the parties to this suit, were also imiHn>perly 

recdved as against the defendants. 

m 


789 



lifitS. f OkL tttf WOME8 CHimDiS^R OBATTEBJKE v. 

iTke qoMtion vm have now to determine is, whether we ought ta 

» — 1 — w"w I wMiint of impnqwr ree^tion of this evidence. 

l%e l€7tfa seotion irf the Evidence Act provide, that " the impropw «d* 
mission of evidence shall not be ground of itself for a new trisijl, if it shaS a/s^eu 
to the Oourt before which the objection is raised, that, indep^dently of ' the eti* 
d^oe objected to there was suffioent evidence to justi^ the decision. ’’ It 
[ 296 ] seems to me, however, that there is great difficulty ii applying the provi- 
sions of (his section to the generality of cases which 4eome before the High 
Oourt on ipecond appeal, and the difficulty arises thus. 


On second appeal we have no power to deal with the sufficiency of the evi- 
dence ; we have only a right to entertain questions of law. And our duty being 
thus conj&ned, it seems to me, that when evidence has been wrongly admitted 
by the Oourt below, this Oourt has, generally speaking, no right to decide, 
whether the remaining evidence in the case, other than that which has been 
improperly admitted, is sufficient to warrant the finding of the Court below. 

We cannot decide that question, as it seems to me, without examining in 
detail that other evidence, and determining, as a question of fact, whether it is 
<aufficient of itself to warrant the lower Court’s finding. 

I am sorry to say I have great doubt whether, in the case of Watson v. Gopee 
Sooiwittrcc Z>osscc (24 W.E., 392), Mr. Justice Birch and myself were justified in 
deciding, as we did, that there was sufficient evidence (other than that improperly 
admitted) to justify the lower Court’s judgment. I confess that it never struck 
me, until some time after that case had been decided, how much difficulty there 
was in most cases of second appeal in our attempting to deal with the sufficiency 
of the evidepce. 

On further consideration, I think that the only cases which we may with 
propriety dispose of under such circumstances without a remand, are those 
where, independently of the evidence improperly admitted, the lower Court has 
apparently arrived at its conclusion upon other grounds. Where this appears 
pretty cleatiy from the judgment, a remand is unnecessary, because then the 
error committed by the lower Court has not affected the decision upon the 
merits. (See s, 578*'' of the Civil Procedure Code.) 

It, therefore, only remains for us in this case to see whether, independently 
of the evidence improperly admitted, the Subordinate Judge has arrived at his con- 
clusion upon other grounds. Now, both Courts appear to have found, upon the evi- 
dence of a [ 297 ] large number of witnesses, that the land in question forms 
part of the plaintiff’s zemindari. 

The evidence improperly admitted related to the proof, or rather the 
disproof, of the defendants’ nimhowla patta. But the defendants, as it seems 
to me, were bound to prove that patta affirmatively. The onus of proving it lay 
on them ; and without such proof their case must of necessity fail. 


Now, as to this patta, the Subordinate Judge finds, as I understand him 
(quite irrespectively of the documents which have been improperly admitted), 


No decree to be revised or 
modified for error or irre- 
gularity not afieoting 
ments of junsdiotiou. 


*[8ec, 678 : — ^No decree shall be reversed or substantially 
varied, nor shall any case be remanded in appeal, on account of 
Any error, defect or irregularity, whether Iki ,^e decision or in 
any order passed in the suit, or otherwise, not siilbting the merits 
of the case or the jurisdiction of the Court.] 
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that: '*no reliable evidence had been adduced by the defendants of the gmuine* 
ness of their nimhowla patta and he says further, '*as that patta has not been 
proved, the disputed land could not be held to be the right of the defendants, 
even if it were within the boundaries given in the patta." 

He also says in conclusion, that “there is no such satisfactory evidence on 
the record on behalf of the defendants, either documentary or oral, as would 
justify me in reversing the finding of the first Court." 

I am of opinion, therefore, that, in the present case, as the lower Court has 
found for the plaintiffs, upon evidence quite independent of that improperly 
admitted, a remand is unnecessary ; and consequently that the appeal should be 
dismissed with costs. 

HoDonell, JL— I concur in holding that in this case a remand is 
unnecessary. 

The Subordinate Judge has found that the defendants, upon whom the onus 
lay, have produced no satisfactory evidence, either documentary or oral, to prove 
that the lands in dispute formed part of their “nimhowla whereas the plaintiff 
had clearly proved not only his zemindari right to, but his possession of, the 
said lands within twelve years of suit. It is clear, therefore, that the, 
..Subordinate Judge has, quite independently of the evidence improperly admitted, 
upon other grounds, confirmed the Munsifs decision, and decreed the plaintiff's 
claim. This second appeal must, therefore, be dismissed with costs. 

Appeal dismissed. 


KOTBB. 

[1. STATUTORY MODIFICATION. 

Sec. 103, Act V of 1908, G. P. Godo 

In any second appeal, the High Court may, if the evidence on the record is sufiioiant, 
determine any issue of fact necessary for the disposal of the appeal but not determined by the 
lower appellate Court. 

This section is entirely new under the present Code. 

It gives discretionary powers to the High Court to dispose of questions of fact also. 

[11. REMAND: PRINCIPLE. 

See for the adoption of the principle laid down in this case, (1908) 35 Gal. 701=7 G. L. 
J. 563=12 C. W. N. 657 ; (1903) 31 Cal. 380 ; (1895) 23 Cal. 179.] 
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• [S98] The 8rd May, 1881. 

Pbbsent : 

Sib Bichabd Gabth, Kt*, Chief Justice, and 
Mb, JusTitife McDonbll. 


Punnoo Singh and others Plaintiffs. 

versm 

Nirghin Singh and others Defendants. 


[-8 C. L. R. 810] 

Arrears of rent — Bate of Rent payable — Duty of Court — Betig, Act VIII of 1869. 

The plaintiff sued for arrears of rent for the years 1282 at the rate of Bs. 2-8-0 per big^. 
The defendant alleged that the rent was only fifteen annas per bigha. The Judge 
found that the plaintiff had not proved that the rate of rent was Bs. 2-8 per 
bigha, and, without finding that the proper rate was fifteen annas, gave the plaintiff 
a deone for that amount. The plaintiff brought a subsequent suit for arrears of rent for the 
year 1288, when it was held by the Court of first instance and by the lower Appellate Court, 
that he could only recover arrears of rent at the rate of fifteen annas, that being the rate of 
** rent payable for the previous year within the meaning of s. 14, Beng. Act Vlll of 1869. 

Held, that the decisions were wrong, and mu«i be reversed. 

In a suit for arrears of rent, where the plaintiff fails to prove the rate of rent claimed in the 
plaint, it is the duty of the Court to find the proper rate of rent payable by the tenant to his 
landlord, and not to give a decree merely for the rent admitted by the tenant.! 

This case with nine others were suits instituted by the plaintiffs for arrears of 
rent for the years 1283, 1284, and 1285 (1876, 1877, 1878). The facts are 
set out in the judgment of the Court of first instance, the material portion of 
which is as follows : — 

**The admitted facts of the case are these; That the plaintiffs brought 
thirty*five rent^suits for the years 1281 and 1282 F. 8. (1874-1875) against the 
non-resident cultivators of tlie village Futtehpore Kandhra ; that Baboo Gokul 

* Appeals from Appellate Decrees, Nos. 2857 to 2366 of 1879, against the decree of J. F. 
Browine, Esq., Judge of Patna, dated the 28th of August 1879, affirming the decree of Baboo 
Chutterdhur Pershad, Second Munsif of Patna, dated the 28th of March 1879. 

t [The head-note is misleading and the Facts of the case are : — 

We are of opinion that this broad proposition (vir., that in a suit for arrears of rent 
where the plaintiff fails to prove the rate of rent claimed in the plaint, it is the duty of the 
Court to find the proper rate of rent payable by the tenant to his landlord and not to give a 
decree merely for the rent admitted by the tenant) is scarcely borne out by the language of 
the judgment referred to. The report does not show what were the pleadings in the cases that 
came before this Court, but we have referred to the paper books of these cases, and it is 
clear that the issue which had to be tried was, what was the proper rent payable to the 
plaintiff for tiie land admittedly held by the defendant. That we think would be a proper 
issue in a suit brought to have the rate of rent determined where the parties are not agi^ as 
to what would be a lair and reasonable rate. We can hardly suppose that the learned Chief 
Justice intended to lay down that in every suit brought for arrears of rent in which the plain- 
tiff failed to prove that the defendant held at the rate alleged, it was the duty of the Court to 
ascertain what was a fair rate, even though it was not ask^ to do so. It is a general principle 
of law that suits must decided with reference to the pleadings of parties, and unless the 
Courts are specially asked to determine a particular question as between the parties, we think 
that it IS not only not bound to do so, but it would not be justified in so doing (1897) 24 
Oal. 433.] 
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Ohand, my predecessor, disbelieved the evidetioe adduokl by the plaintiffs to 
prove their alleged settlement of rent at the rate of Bs. 2-8 per bigha. and 
dectreed the claim at the defendants* admitted jama ; that the plaintiffs appealed 
from his decision to the Judge, who confirjned the decree passed by this Court ; 
that they then appealed to [ 899 ] the High Court, which remanded five of the 
thirty-five oases for retrial, and refused to hear appeals in the remaining thirty 
cases, because the amount was below Bs. 100 in each of those oases ; that the 
District Appellate Court, on tlie 2nd of September 1878, passed a decree at the 
rate of Bs. 2 per bigha in the five remanded cases, on the ground that the 
rate of rent was Bs. 2 previous to the year 1280, and that the Court refused 
to hear reviews in the remaining thirty oases. 

** The plaintiffs have brought these ten oases at the rate of Bs. 2 per 
bigha, at which they obtained decrees against the five tenants on remand. 
They have produced the same papers upop which the Judge acted in awarding 
decrees at the rate of Bs. 2 per bigha in the remanded cases. They have proved 
them. There can be no doubt that the defendants alleged a very low rate of 
their holdings, and have not proved them to the satisfaction of the Court. But 
the question is, whether plaintiffs can claim rent at a higher rate than what 
was awarded for the years 1281 and 1282. It is admitted that no fresh settle- 
ment was made for the succeeding years ; that no written contract has been 
taken from the defendants ; and that no notice of enhancement has been served 
on tliem. In my opinion the plaintiffs, after having failed to succeed in their 
claim for the arrears of rent of the years immediately preceding at a certain 
jama, cannot turn round and come to Court on a different allegation. The 
previous decrees, whether riglit or wrong, are final. No doubt, in those cases 
the proper course would have been as directed by the High Court, and adopted 
by the Judge, in the five remanded cases, to find the actual rate of rent paid in- 
dependent of the alleged settlement of plaintiffs, and of the rates stated by 
defendants when their respective allegations seemed incorrect ; but I have my 
doubts whether the same course should be adopted in the present cases after 
the decrees for the defendant's admitted jama were passed for the years 1281 
and 1282. Supposing that the rate of rent was Bs. 2 per bigha for 1280, that 
state of things did not continue in 1281 and 1282, by the happening of an event, 
namely, the passing of decrees which were passed by a competent Court and 
are final between the parties. It has been argued that those decrees are 
[ 800 ] binding on the plaintiffs only for the years 1281 and 1282. But to pass 
a decree in plaintiffs* favor at a higher rate would be to act contrary to s. 14 
of the Bent Law, which expressly provides that a tenant shall not be liable to 
pay a higher rent than what he has paid in the year immediately preceding, 
unless he is duly served with a notice of enhancement. Under all these 
circumstances, I am of opinion tliat the plaintiffs cannot recover rent at a 
higher jama than what is admitted by the defendants and what was decreed* for 
the years 1281 and 1282.'* 

On appeal, the Judge of the lower Appellate Court said : — “ In the opinion 
of this Court the view taken by the Munsif is quite correct. The plaintiff could 
not possibly have obtained, and do not say they did obtain, a greater amount 
of rent than was actually decreed. This being so, that amount and no other 
was, in the terms of s. 14 of Beng. Act VIII of 1869, the rent payable for the 
previous year, and the plaintiffs cannot sue for more rent except after notice of 
enhancement or on the strength of a new agreement." The plaintiffs appealed 
to the High Court. 

Baboo Mohesh Chunder Chowdhry and Baboo Cktmder Madhub Ohose for 
the appellants. 

3 OAL.— 100 
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' ' ' IT& (me ajptieuBi for Ihe xe^ndents. 

The, jild|{iBttD.t of the Court (Gabth, C. J., and MoDoMEIiL, J.) was 
delivered by 


OEl^tfai C. Ji — This suit is brought against the defendants for the rent of a 
jote for the years 1283, 1284, and 1285, the plaintiffs claiming at the rate of 
Bs. 2 per bigha. 


They say in their plaint that they are, properly speaking, entitled to rent 
at the rate of Es. 2-8 per bigha, but that the recovery of such higher rent 
depends “ upon the adoption of other steps,** by which we understand them to 
mean, that to recover the higher rent they must bring a suit for enhancement. 

The answer of the defendants is this, that the plaintiffs brought a previous 
suit against them for the years 1281 and 1282, in which they claimed rent for 

the same jote at the rate of Es. 2-8 per bigha ; that their answer to that 

suit was, as it is now, that their proper rent was fifteen annas per bigha ; 

and that in that suit, as the plaintiffs failed to prove the rate of Bs. 2-8 

C 801 ] which they claimed, a decree was given in their favor for the sum which 
the defendants admitted, — namely, at the rate of fifteen annas. The defendants 
say, therefore, that as fifteen annas was adjudged by the Court to be, as between 
them and the plaintilfs, the proper rate of rent for the years 1281 and 1282, and 
as nothing has occurred since to alter that rate, the plaintiffs cannot recover the 
rent which they claim in tliis suit, — namely, at the rate of Bs. 2. 

Both the lower Courts liave adopted the defendants’ view of the matter. 
They say, that, in the former suit, the rent was recovered by the plaintiffs at 
the rate of fifteen annas per bigha for the years 1281 and 1282, and that the 
plaintiffs cannot recover more without bringing a suit for enhancement. 

Now, for the purpose of understanding rightly the effect of the judgment 
which was given in the former suit, we think it necessary to refer to the procee- 
dings, not only in that suit, but in five other suits which were brought at the 
same time against other tenants by the same plaintiffs, and in which the latter 
claimed rent for the years 1281 and 1282 at the rate of Bs. 2-8 per bigha. 

In all these suits the defendants alleged that proper rate of rent was fifteen 
annas. The Munsif found that the plaintiffs had failed to prove the rate which 
they claimed ; and that the fifteen annas alleged by the defendants respectively 
was the proper rent. So in each case he gave the plaintiffs a decree accordingly. 

Appeals were then preferred in each of the cases to the District Judge, 
who affirmed tlie decision of tlie Munsif, but in a very equivocal form ; and it is 
upon the language and meaning of his judgment that the question which we 
have now to decide in this case depends. 

After considering the question, w^hether the plaintiffs had proved their case, 
and whether the proper rate of rent was Es. 2-8, he found that Bs. 2-8 was not 
the proper rate. He apparently made no enquiry, and arrived at no decision as 
to whether the rate alleged by the defendants was the proper one ; indeed, he 
states, that “ defendants* case is very likely to be false.*’ But he nevertheless 
confirmed the decree of the [ 802 ] Munsif, giving the plaintiffs in each case a 
decree at the rate admitted by the defendants. 

He then goes on'to say,“ at the request of the plaintiffs* pleader, I record 
the fact, that t do not 1mA as a fact that rent has hitherto been paid at the xibta ^ 
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alleged by defendants. I merely find that it has not been paid at the rate 
alleged by plaintiffs.*' ^ 

That being the judgment of the District Judge in all the cases before him, 
five of those cases came up on appeal to the High Court. The case against the 
present defendants could not be so appealed, because the value of the suit was 
not sufiicient to admit of it. But we desire to refer to the judgment of the 
Division Bench of this Court in the cases which were appealed, because that 
judgment puts a construction upon the judgment of the District Judge, with 
which we entirely agree. 

The learned Judges of this Court (Jackson and White, JJ.) delivered judg- 
ment in one of the appeals only (No. 141 of 1877), and the effect of their 
judgment was, that th^JDistrict Judge had come to no decision at all as to what 
the proper rent was. • 

Mr. Justice Jackson, after stating what was the contention of the plaintiffs 
in second appeal, — namely, that the District Judge had not found any rate of 
rent to be the proper one, and that he was bound to decide that question, goes 
orf to say : — “The Courts are bound to ascertain, as closely as they can, what 
the real controversy between the landlord and the ryot is. On this account, I 
think the lower Appellate Court ought to have ascertained what rate of rent 
was payable to the plaintiffs, if the rate of Ks. 2-8 was not payable ; and as that 
Court has intimated something more than a doubt, whether the defendants 
had made a true statement of their case, I think the case must go back to the 
Court below, in order to a further trial of that question.” 

The High Court remanded the case, in order that the District Judge might 
find, what he had not found when the case was before him, what was the 
proper rent payable by the defendants ; and it appears that, on the remand, the then 
District Judge found that Es. 2 was the proper rent payable by the defendants 
[303] for the years 1281 and 1282. That being the result of the suits which 
were appealed to the High Court, we have now to see, how far the parties to 
this present suit are affected by the judgment of the District Judge in the suit 
between the plaintiffs and the present defendants, which was not appealed to 
the High Court. Is that judgment binding upon the parties to this suit, as 
having determined what was the proper rate of rent for the years 1281 and 1282 ? 

We entirely agree with the learned Judges of this Court, chat the judgment 
of the District Judge in the former suits determined nothing of the kind. His 
judgment is so far binding between the parties as regards the rent for the years 
1281 and 1282, that the plaintiffs could bring no other suit against the defen- 
dants for the rent for those particular years. But as the District Judge profes- 
sedly did not determine the question between the parties, what was the prqper 
rent due by the defendants for those years, we think that his judgment iii no 
way estops the plaintiffs in this suit from proving what the proper rate of rent 
was for the years 1283, 1284, and 1285. 

It was one thing to adjudge that the plaintiffs .should recover from the 
defendants as the rent for those years the sum which the defendants admitted 
to be due. It was another thing to adjudge that the sum so admitted by the 
defendants was the proper amount of rent. 

We must, therefore, remand this case, and the analogous cases which 
depend upon it, to the Munsif's Court, for retrial. We observe that the 
Munsif appears in the Court below to have received in evidence the deoreeg 

795 






■ , ,, ’fl "f ■!'; 

‘ , I' / ^ i-"*- 




agmioaft oi&er defeai^ants. It is.otear that he has flh nght to. W t^» .■'***_7 
fHmad to try this and thd analogous oases upon their own respeotiVo ***“^. "®" 
to aseertain what is the proper amount of rent in each case. ji > 

Tlxo costs of this appeal will abide the result ; and the analogous oases will 
he goUismed in all respects by this decision. 

nnjtAs remanded. 


NOTES. 

[Thti hea4-iiote is misleading. See the observations in (1697) 34 Cal. 433 extracted as 
foot-note under the head-note to this case (p. 792 supra.) 

Bw (1883) 11 C. L. B. 48S ; (1890) 19 Cal. 656 ; (1904) 1 L. J. 348 for the position 
explained above.] 


[304] MlIVY OOUNCJIL. 


% 


The 9th d 10th Febrtiary d 1st March^ 1881, 

Present : 

Sib B. Peacock, Sib M. E. Smith, Sir E. P. Collier, and Sir E. Couch. 


Eamlal Mookerjee Plaintiff. 

versus 

The Secretary of State for India in Council and others Defendants. 

[On appeal from the High Court of Judicature at Fort William in Bengal.] 

BinduLaw — Construction of Will — Use of words '' putra poutradi krame *' — 

Condition subsequent. 

In a will, the words **putra poidradi kramcj'' recognized as apt for conveying an estajlil^f 
inheritanoe, do not limit the succession to male descendants, and will include female liiilj^rs 
of a female, where by law the estate would descend to such heirs. 

The will of a Hindu, who died, leaving only a widow, a daughter’s daughter, and a brother, 
directed as follows:— 

*'7. If no daughter or daughter’s son of mine should be living at the time of the death 
of my wife, then my grand-daughter (daughter’s daughter shall become the proprietress of my 
property, and shall remain in undisputed possession thereof *putrapouiradi krame.* 

*'6. If the death of my wife should take place before my daughter’s daughter arrived at 
majority and bears a son, then the whole of the estate shall remaih in charge of the Court of 
Wards, until she arrives at majority and bears a son. 

9. If my daughter’s daughtet should be barren or a sonless widow, or if she shouljt be 
otherwise disqualified, she shall not become entitlgd to my p|;ot»erty, but shall receive an 
allowance of Bs. 300 per mensem fpr her life. 

** 30. If no son or daughter shotild be bom to me, aAd'^f my daughter’s di^i^ter should 
die before she bears a son, or if she should be barren or become a sonless widow, or be other- 
wise disqualified, then th&.whole cd my properties shall pass into the hands of the Govem- 
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4iisepi|i9d th^i^ e£ the 
‘ipujrposeii^A^ e 

^In adihihifttretion »uit brought by the Secretary of State in CSounoil againet the 
tesmor^a |^het, wife, and grand-daughter, for the carrying out of the trusts of the will,^ 

tbiat the clause 7, if it stood alone, would confer an absolute ests^te on the 
daughter*^ daughter on the death of the widow ; W' 

"" That the disquali^bBitions in clause 9 must come into operation, if at all, at or before the 
death the widow ; and that it was unnecessary to decide [808] whether, if they had been 
conditions subsequent, they would or would not have been in violation of Hindu law ; 


That clause 90 was supplementary to clause 9, and that by it, the gift over to the Govern- 
ment was to take effect, if at all, immediately upon the widow’s death, in the event of the 
grand-daughter dying blSTOrdltor without haviqg borne a son, or in the event of the grand- 
daughter being disqualified at the date of such death. 


One possible event not havinlg been provided for by the will, viz., that of the grand-daughter 
picadeooasing the widow, having bcime a son, their Lordships did not decide what would happen 
Ihe. occurrence of that event. Tlie rights of a son yet unborn would not, in the case 
ij^sed, be affected by any judgment in these proceedings. 

^Lady Lcmgdale v. Briggs (Deg. M. & G.', 391), as explained in the TcLgtyre case (9 B. L. 
R., 377), approved. 


Appeal from a decree of the High Court of Bengal (3rd March 1879), 
reversing a decree of the District Judge of Hughli (29th March 1877), (Beported 
in I. L. E., 5 Calc., 228, nom, Hon Dmi Dah v. The Secretary of State for 
India) * 


The decree of the High Court, of 3rd March 1879, against which this appeal 
was preferred, was made in an administration suit brought by the Secretary of 
State for India in Council, against the present appellant and two of the respon- 
dents, for the purpose of obtaining a declaration of tho true construction of the 
will of one Beharilal Mookerjee, who died in 1874 at Boinchi, in the Hughli 
District, possessed of considerable estates. 

; ^ The clauses of the will, giving rise to questions on which the Courts in India 
(toered, are set forth in their Lordships’ judgment. The District Judge of 
Hughly decided that the will, in so far as it went beyond the gift of a life- 
interest to the testator’s grand-daughter, was invalid ; and that tho gift over to 
the Government was, therefore ineffectual. He held that, “ in the event of 
failure of any male heir to whom Hori Dasi is to transmit the estate at her 
death, the Government is to become trustee for certain charitable purposes. 
Inasmuch, however, as it has been held, that the will, so far as it goes beyond 
the gift of the life-interest to the grand-daughter, is bad, this further provision 
is also null and void.’* Against this decision all the parties to the suit severally 
appealed. ^ 

, [ 806 ] The High Court reversed this decision and made the following 

^ree : — '‘ That the decree of the lower Court be set aside, and in lieu thereof 
it is hereby declare^, that the wfU executed by Beharilal Mookerjee, and bearing 
date the 9th of August 1^70, is a genuine and valid instrument. And it is ^ 
further dlB^ared, that, Undef the said will, Brimoti Eomoleh Kamini Debi, 
widow of the said Beharilal Mookerjee, deceased, is entitled, as a Hindu widow, 
to enjoy the profits of the estate left by the said Beharilal, subject to the 
payment of rupees one hundred (Bs* 100) per mensem to Brimoti Hori 13{|ei 
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Debi for life, as in the said will Mentioned ; and that, on her dea^/ the^^a 
Srimoti Hori Dasi Debi, grand*daughter (danghtelt's daughter) tha 
Beharilal Mookerjee, if she be living at the time, and is not barren or without a 
living son, or otherwise disqualified, will be entitled to succeed to the jeltatO ^ 
by the said Beharilal Mookerjee, deceased, absolutely. And further, ^that the 
gift ovi^-to the Government for purposes mentioned in the said will, in case of ,, 
the saio^ori Dasi not surviving, or being otherwise disqualified, as iUf^he said 
will described and mentioned, is good and valid. And it further declared, 
that, in the event of the said Hori Dasi being disqualified as aforesaid to succeed 
to the said estate, she shall be entitled to a monthly allowance of rupees three 
hundred (Rs. 300) only out of the proceeds of the said estate. And it is hereby f- 
further ordered, that the lower Court do frame a proper scheme for the due 
administration of the trust-fund for charitable purposes and the like, created by 
the said will of the deceased Beharilal ^^ookenee, and'^at the administration 
of the said trust-fund be entrusted to the said wido\fr,^who shall be assisted in 
the said administration by Rakhal Das Chowdhri ^nd Sitanath Banerjee, as 
provid^ in the will aforesaid, subject, as therein pnovided, to supervision by the 
Collector of Hughli, and also to reruoval in case of misconduct or negligence. Aiild* 
it is further ordered and decreed, that the defendant, Ramlal Mookerjee, do iNI 
the Secretary of State and Komoleh Kamini Debi and Hori Dasi Debi the suofei^of 
rupees four thousand two hundred and seventy-two (Rs. 4,272) to be apportioxied 
between them, being part of the costs incurred by them in this Court ; and do fur- 
ther pay to the [307] Secretary of State tlie sum of rupees one thousand 
(Rs. 1,000) only as costs for counsel’s foes in the Court below ; and further do bear 
his own costs of this Court and of the Court below. And it is further ordered and 
decreed, that the remaining costs incurred by the Secretary of State, Komoleh 
Kamini Debi, and Hori Dasi Debi, m this Court, which are hereby assessed at 
rupees two thousand seven hundored and fifty-five (Rs. 2,755), as also the costs 
incurred by them in the Court below, be paid out of the estate left by the 
deceased Beharilal Mookerjee aforesaid. And it is furtlier ordered and decreed, 
that the costs incurred by the delfendants Rakhal Das Chowdhri and Sitanath 
Baneiiee, severally, in the Court below, be likewise paid out of the said estate 
of Beharilal Mookerjee deceased.” 

Mr. Montague Cookson, Q. 0., and Mr. Macrae for the appellant. 


Mr. Cowie, Q, C., and Mr. Woodrqffe for the Secretary of State for India 
in Council. 

Mr. Graham. Q. C., and Mn Cowell for Komoleh Kamini Debi and Hori 
Dasi Debi. 


Mr, Mantague Cookson, Q. C., for the appellants. — The disposition attempt- 
ed in this will goes beyond the limit permitted by the Hindu law. An ulterior 
estate may be created to take effect on the termination of a life-estate in favour 
of a person, either in fact or in cohj[>emplation of law, in existence at the death 
of the testator — Soorjee Money Dossee v. Denobu'ndoo MuUick, (6 Moore’s I. A,, 
526) and Jatindramohan Tagore v. Gamndramohan Tagpre ; (9 B. L. R., 377) ; 
Mayne’s Hindu Law and Usage, para. 350. But in this case there is an 
ineffectual attempt to create a future interest in f^^vour of a gran# 
laughter’s sons when born. The words Pwtra poutradt krame ” must 
have been used in clause 8 to indicate descent to maW descendants only, 
the proper construction of clause 20 supports^ #is view of th# testator’s 
intention. Clauses ,l^to 6, relating to interests anterior to the gift in 
[question, are not, C80S] under the same rule of construction, precisely as 
olanses 7, 8, 9, and 20. ..The former me|^ely follow the law succession oh 
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hcirnae can be filled up hy'^. But as*to the latter the bequest . 
ean'tq^y to jbi^ught withi%the law by straining the construction — a course not 
peiitnitted^^^mwmw^^ v. Beevor (8 Hare, 49)' and Leake v. Bobtnson (2 Mer., 
B6i|). The testator's intention must be taken as expressed by the words used, 
-whicB^ alone the validity of the bequest must be tested : for words cannot be 
suip^mented pr altered, even if intestacy should result from refraining from so 
dealing ^ith a defective disposition — Chapman v. Brown (3 Burr., h$36) and 
Driver v: Frank (8 M. & S.f 25). A similar case of gift to a class of sons 
occur|:ed in Bernafy. Bernal (3 M. & C., 569). Again, at any period of her life, 
the grand-daughter might come under the disqualifications referred to in clause 
2Q. Thus the will is uncertain as to the point of time fixed for the fulfilment of 
the conditions under which the estate to the grand-daughter and 
her sons is to take effect. But by Hindu law the object of a gift 
must be certain "andt. known — Jatindramohan Tagore v. Ganendramohan 
Tagore (9 B. L. E., §77) ; Vayavastha Darpana, 606. Again, by Hindu 
law, the property of a female {stridhan) is at her absolute disposal ; 
so that the Hindu law is cdntravened by the limitation in favour of male descen- 
^|,di|fits. If the gift can be taken to be absolute, it then will fall under the rule 

an absolute gift cannot be divested by a direction which is only to take 
el^t contingently upon an uncertain future event. The result is, that the gift 
is one which the Hindu law connot recognize. He also referred to Amtrtolal • 
^ose V. Bajoneokant Mitter ; (L. R. 2 Ind. App. 113 , S. C.) ; Mayne's Hindu 
Law and Usage, Second Edition, Chap XI , Macnaghten’s Hindu law, Vol. ii, 
case 15, pp. 221, 222 ; Vayavastha Darpana, 606 , and Soudamin&g Doe&ee Vt 
Joyeshchunder Dutt (1. L. R., 2 Calc., 272.) 

Mr. Woodruff e (with whom was Mr. Cowie, Q.C.,) for the Secretary of State 
in Council, respondents. — If the 7th clause [809] had stood alone, Hori Dasi, 
the daughter’s daughter, would have taken an absolute estate of inheri- 
tance on the death of the widow. The words “ irtdra poutradi krame ” do 
not indicate any intention to exclude fepiales from the succession, but 
are apt and sufficient to create a general estate of inheritance — Jatindra 
Mohan Tagore v. Ganendramohan Tagore (9 B. L. R., 377), Ktsto Kishore 
Bhuttacharjea v. Seetamonee Bhuttacharjee (7 W. R., 320), and Bhoobun 
Mohini Debya v. Ilurrish Chnnder Choiodhry (L. R., 5 Ind. App., 138 ; 

S. C., I. L. R., 4 Calc., 23). The argument for the appellant rests on a construc- 
tion of those words, which they will not bear. There is no rule of Hindu law 
preventing the creation of an absolute estate in remainder upon a condition. 

In this case the estate was created conditional upon the grand-daughters not 
being disqualified, either in the manner i^ointed out by the will, or otherwise 
before the death of the widow. The widow’s death was the ptincium temporis. 

He referred to Soorjeemoney Dossee v. Denohundhn Mullick (6 Moore’s I. A., 526). 

Mr, Graham, Q. C., and Mr. Cowell for the other respondents. — The 
estate given to the grand-daughter was a general estate of inheritance not 
limited to her male descendants — Baja Nursing Debt v. Boy Koylasnath (9 
Moore’s I. A., 55.) ThjS will did not contemplate the divesting of the estate 
when once it had vested, which it would do on the death of the widow, provided 
that the grand-daughter had not then become disqualified. Such a limitation 
of future rights, defearible only tqpon a contingency which might never arise, is 
good by Hindu law. The decree does not properly express the conditions,,^ ^ 
agreeing in that respect, neither with the will, nor with judgment. 

Mr. Montagus Cookson Q. C., in reply, referred to Hampton v, Holman (L. 

B., 6 Oh. Div., 183.) 
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Th«)r Lordships’ JtidtfQimM|||Niiii delivered by , 

Slrlt« P« GolUeP.^This was an administrallon suit for fbl $ii^!|)o«eof 
carrying into effect the tmsts of the will £81 Oj oi^one Behai^l Modk^mi^ 
instituted by the Secretary of State for India, in which Komeleh 
widow of the testator, Mani Lai Bundopadhya, father and guar^^ <$f 
Hori l]|Mi Debi, daughter’s daughter of the testator, and Bamlal M#oker|ee« a^ 
brothei^f the testator, were made defendants. Two oth^ defend^lcts were 
afterwards added, described in the will as advisers of the ^idow. The plaint 
concludes in these terms : — 

** But as the defendant No. 3, Bamlal Mookerjee, has impeached the will, 
as a forgery, and as defendant No. 1, the widow, who has the management 
of, and is in the enjoyment of the profits of, the estate under the provisions of' 
the aforesaid will, has omitted to tSiJcc any action td‘ have the validity of the 
will determined, or to carry out the charitable bequests thereifi contained, though 
the period for carrying out such bequests has expired, and as the rights and 
interest of this plaintiff, as well as of other persons Interested in the above wU, , 
are' thereby seriously endangered, it is therefore prayed, that the authentipDM 
and validity of the said will may be declared, and that the said Komeleh KdfeiMI’ 
Debi, defendant No. 1, be directed and enjoined to make over to the CoUectorf^ or 
' suAi other trustee or trustees as the Court may appoint, the sum of one lac 
fifty thousand (Bs. 1, 50,000), in Government securities, for the establishment 
of the aforesaid school and hospital, and a further sum of rupees one thousand 
(Bs. 1,000) {sic) for the furnishing of the said school and dispensary ; and 
further, that the rights of the several parties under the will may be ascertained 
and determined, and that a scheme for the due administration of the trust 
under the will may be propounded, with such other relief as tiie Court may 
think fit to grant. ’* 

Beharilal Mookerjee, a wealthy Hindu, made the will in question on the 
9th of August 1870. He had then a wife living. He had never had a son, but 
had had a daughter, who had died, leaving an infant daughter, Hori Dasi 
Debi. As be was then not i)a6sed middle age, he may have reasonably con- 
templated having further issue. He died on the 12th of August 1874, without 
sons or daughters, leaving his wife and grand-daughter him surviving, and a 
brother, Bamlal Mookerjee, the [811] defendant, with whom he had not been 
on good terms* The material parts of the will for the purposes of the present 
app^ are as follows: — 

I have no son at present. If one or more sons should be born to me 
h^^fter, and should have arrived at majority at the time of my death, then he 
<xr they shall be entitled to my properties according to the shastras. ^ 

'*3. If my son or son, or any son (of mine), should be a minor at the time 
of my death, then the whole of my properties shall remain under the Court of 
Wards until my son, or in the case of my having more sons than one, until the 
youngest son, has attained majority. v 

**4. If grandson or great grandson of mine should be, living at the time of 
my death, they shall be the owners of my property according to the shastras. 

t. **5. If no soUf grandson, or great grandson qi ^ine should be living at 
the time of my dea&, theh my wife, Srimoti Komoleh Eamini Pebt, shaU be 
proprietress of the ivhole qf my propeztieB, according to the shastras, and shall 
enjoy the profits thex^f dpring her lifiatime. 
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6» 1^ 0]^ or more daq^t&rs should be jlbrti to me, then on the doath of 
i ]^e, ihey, and,^n the death of hidtl!* or of them, my grandsons 

^4t^hter% sons), shall be i^e owners of my property according to the shastras. 

. ^ jf hq daughter or daughter's son of mine should be living at the time 
of thsf^death^ my wife, then my grand-daughter (daughter's daughter), Srimoti 
Hori I)as|JDebi, shall become the proprietress of my property, and shall ^main 
in undisputed possession thereof from generation to generation. 

^ 8. If the death of my wife should take place before my grand-daughter 
(daughter's daughter) arrives at majority and bears a son, then the whole of the 
estate shall remain in charge of the Court of Wards, until she arrives at majority 
and bears a son. 

** 9. If my grand-daughter (daughter's daughter) should be barren or a 
sonl&BB widow, or if she should be other\>^ise disqualified, she shall not become 
entitled to my property, but shall receive an allowance of Bs. 300 per mensem 
for life." 

' ^^J8123 Here follow bequests for the purposes of establishing a school and 

mspensary, with repect to which no ^question now arises. Clause 20 is in these 
terms; — 

“If no son or daughter should be born to me or if my grand daughter (daugh- 
ter's daughter) should die before she bears a son, or if she should be barren or 
become a sonless widow, or be otherwise disqualified, then the whole of my 
properties shall pass into the hands of the Government. The whole of the pro- 
fits of my estate, which shall remain as surplus after the expenses connected 
with the various matters specified above have been defrayed, shall be employed 
by the Government, as it thinks proper, in the improvement of the school and 
dispensary, and in alleviating the sufferings of the blind, the lame, the poor, and 
the helpless of my native village, and of the neighbouring villages. 

After some previous poceeding, which it is not now necessary to refer, 
the present suit was instituted on the 19th May 1876. All the defendants, 
except Bamlal, supported the will, and the widow submitted that she had car- 
ried out its directions to the best of her ability. 

Bamlal disputed the factum of the will. He also maintained that no part 
of it was effectual except that which gave the estate to the widow for life. 

On the cause coming on for hearing before Mr. Prinsep, the Judge of 
Hughli, he was of opinion that the making of the will was fully proved ; that 
under its provisions, and subject to the payment of an immediate legacy of Bs. 
1,30,000 for charitable purposes, the widow took a life-interest in the estate ; 
that, on her death, Hori Dasi, if not disqualified, would succeed and take a life- 
interest ; but that, after the death of both ladies, or on the deatli of the widow 
if. Hori Dasi should be then disqualified, the estate would pass to the next legal 
heir of Beharilal Mokeerjee, a supposed devise to the male descendants of Hori 
Dasi being, in the Judge’s view, opposed to the rule laid down in the Tagore case 
(9 B. L. E., 377), and ineffectual, and the devise to Government coming after 
it being thus defeated. He also directed, that the fund created by the legacy 
should be vested [SIS] in the Collector as trustee, but declined to propound any 
scheme for the management, and he ordered that the costs of all the parties 
should come out of the estate. 

Against this decision Hori Dasi appealed, on the ground that her interest 

had unduly curtailed. 

• 
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Bamlal, on the ground thaA^Iori Daai tool nothing under the will ; lie no 
longer disputed its factum. 

The Secretary of State, on the ground that th® gift over to the Govern- 
ment, in certain events, ought to have been held good. 

The High Court held, that Beharilal’s intention was to confer on Hori 
Dasi, if she survived, and was, on the widow’s death, not disqualified, an 
absolute estate, and that his intention was effectuated ; also that the gift over 
to the Government, which they interpreted as taking effect in the event of Hori 
Dasi not surviving the widow, or being disqualified at the time of the widow’s 
death, but not in the event of her becoming subsequently disqualified, was good. 

The High Court, indeed, observed ; — 

** The only case not clearly provided for in the will seems to be this : If 
Hori Dasi had a son who survived her, but herself died before the widow, — Was 
it intended that the Government should take, or was the son to take ? On the 
one hand, neither of the further events contemplated in the 20th clause wotild 
have arisen, — t.e., Hori Dasi would not have died without giving birth to a son, 
nor would she be disqualified at the deS.th of the widow, unless we say that 
, de^Ah itself is included in disqualification ; nor, on the other hand, could Hori 
Dasi’s son easily succeed, being a stranger, and not provided for in the will. 
But we need not occupy ourselves with a case not before us.” 

A decree was drawn up, which, in some points which will be subsequently 
referred to, is not in conformity with the judgment. 

No argument has been addressed to their Lordships founded on the first 
six clauses of the will, which are no more than bequests in accordance with 
what the testator conceived to be the rules of the ordinary Hindu law of succes- 
sion. All of these, except the 5th, refer to possible events which did not happen. 
C8li] The 6th describes an ordinary Hindu widow’s estate, which would take 
effect on the death of the testator by operation of law. The argument in favour 
of the appellant has been founded on the 7th, 8th, 9th, and 20th clauses. 

It was not, and could not be, disputed, that, since the case of Soorjeemoney 
Dossey v. Denobundoo Midhck (9 Moore’s I. A., 123), recognized and confirmed 
as that case has been in the case commonly called the Tagore case — Jattndra- 
mohan Tagore v. Ganendramohan Tagore (2 L. R., Ind. App., Sup. VoL, 47 ; S. 
0., 9 B.L.R., 377), and in Bhoobtm Mohim Dcbya v. Hurnsh Chunder Chow- 

(L.B., 5 Ind. App., 138 ; S. C., I.L.R., 4 Calc., 23), a gift by will upon an 
event which is to happen, if at all, immediately on the close of a life in being, 
to a person in existence, and capable of taking under the will at the testator’s 
death, was good and valid under Hindu law ; and consequently that it was 
competent to the testator, by the use of apt words, to confer an absolute estate 
on Hori Dasi on the death of his widow. But it was argued that the words 
putra poutradi krame ” (translated in the record “ from generation to genera- 
tion,”) expressed in their etymological sense an intention on the part of the 
testator to limit the succession to the heirs male of Hori Dasi ; that the gift, 
being stridhan, ” would descend by law, in the first instance, to her unmarried 
daughters equally with her sons, and that in its further descent females would 
have peculiar rights ; that, therefore, the testator had endeavoured to create an 
estate of inheritance in her inconsistent with the general law of inheritance, 
which end^vour, under the authority of the Tagore case (2 L.B., Ind. App., Sup. 
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V6L, 47 ; S,0., 9 B.L.II., 337) would render his gift to Hdri Dasi void, or, at the 
least, would prevent its operating further than to give her an estate for life. 
This latter view was adopted by the Judge of first instance. Upon this ques- 
tion the High Court observe — 

“ We dissent entirely from the learned Judge, when he holds that the 
vtoxAb ' putra poutradi krame ' denote an attempt to limit the succession to 
Hori Dasi's male descendants in any manner opposed to the decision in the 
Tagore will case, Tagore v, Tagore (9 337.) ; the devise and bequest to 

her are con-[81S] tained in the words ‘ adhikanm haibek* and the words added 
are merely usual words implying an absolute and heritable estate. 

“ If these words are to be interpreted in the sense applied to them by the 
Judge, very few grants in the Bengali langauge could stand, because the formula is 
one constantly used to show that the estate is to go beyond the life.” 

The effect of thise words is thus spoken of by Sir Barnes Peacock in deli- 
vering the judgment of the High Court in the Tagore case — Jatindrarnohan 
Tagore v. Ganeiidramohan Tagore (4 B. L. E., 182) : — 

“ A gift to a man and his sons and grandsons, or to a man and his sons* 
sons, would, in the absence of anything showing contrary intention, pass a 
general estate of inheritance according to Hindu law. I believe the words 
usually used in Bengal are ‘ Piitra poiitradi krame,' and in the Upper Province 
^naalan baad naslan,' the literal meaning of the former ])eing to sons, grandsons, 
&c., in due succession, and of the latter in regular descent or succession.” 

The correctness of these observations was not questioned in the judgment on 
appeal. It was not denied at the bar that these words, though undoubtedly 
importing the male sex in their primary signification, would, in the case of a 
gift to a male, be read as words of general inheritance, and would include fe- 
male as well as male heirs, where, by the law, his estate would descend to 
females. Their Lordships feel no greater difficulty in applying them to the fe- 
male heirs of a female, wliere, by law, the estate would descend to such heirs, 
and see no sufficient reason for narrowing the construction of words which have 
been often recognized in India and by this Board as apt for conferring an estate 
of inheritance. They are of opinion that clause 7, if it stood alone, would confer 
an absolute estate on Hori Dasi ujk>u the death of the widow. 

Clause 8 has been I'elied upon for enforcing the argument that the testator*s 
object was to benefit the sons of his grand daughter, an object which their Lord- 
ships think he might reasonably suppose best effectuated by giving complete 
power [816] over the estate to his grand-daugliter. The provision for manage- 
ment by the Court of Wards obviously does not affect Hori Dasi's estate. 

But it has been further contended that the conditions under which, by 
clause 9, Hori Dasi is to take, or, more properly speaking, under which she is 
not to take, are so uncertain as to render the gift to her void. It has been 
argued, that no time is fixed at which the disqualifications are to operate, that 
she may become a sonless widow at any period of her life, and that, therefore, 
it must always remain uncertain whether or not she is capable of taking 
the gift. In their Lordships’ opinion, all difficulty as to the question of time 
is got rid of, by reading the clause in conjunction with that which precedes it, 
and treating the death of the widow as the time when it is, if at all, to take 
effect. This natural interpretation of the clause gives effect to it, and their 
Lordships are by no means disposed to give it a forced construction which would 
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defeat its Oj^ration. The death of the widow is, in theii^ opinion, the ponft of 
time when it is to be ascertained once for all whether Hori Dasi takes, pr is 
disqualified from taking. 

More difficulty arises in the construction of clause 20* 

It has been argued that the words “ if my grand'^daughter should die before 
she bears a son are not limited to any point of time ; that if this be so,, the 
other disqualifications mentioned in that clause (which are repetitions of those 
in clause 9) are not limited either, and may take effect at any period of Hori 
Dasi's life ; that they are in effect conditions subsequent, upon the happening of 
any of which, the estate, if it had ever vested in her, would be divested. It has 
been further argued, that the gift over of an estate on events which may happen, 
not upon the close of a life in being, but at some uncertain time during its con- 
tinuance, is void, as contrary to Hindu, law. 

If, as the High Court have found, their Lordships thifU: rightly, that one 
' main object of the testator was to prevent his brother taking his property in any 
event, it is obvious that clause 9, creating the incapacity, under certain circum- 
stances, of the grand-daughter to take upon the widow’s death, required to be 
supplemented by another directing on whom the estate, if [ 817 ] such 
, incapacity happened, should devolve. This is the purpose of clause 
20, which should be read as supplementary to clause 9, and as if it had 
immediately followed it. This purpose points to the construction that the gift 
over was to take effect, if at all, at the widow’s death. When providing for the 
devolution of the estate on Hori Dasi’s being disqualified to take it, it was 
natural that the testator should also provide (which he had not done before) 
for its devolution in the event of her dying before her grandmother. This pro- 
vision is, by implication, contained in clause 20, and full effect may be given 
to every part of the clause, without supposing (what their Lordships agree with 
the High Court is somewhat improbable) that the testator intended the estate, 
if once vested in his grand-daughter, should be liable to be afterwards divested. 

Viewed in this light, the section would read, — 

** If no son or daughter be bom to me; or if, on my widow’s death, my 
grand-daughter should have died before bearing a son, or should be barren, or 
become a sonless widow, or otherwise disqualified, then the whole of my pro- 
perties shall pass into the hands of the Government. ” 

This construction, which their Lordships adopt, makes it unnecessary to 
discuss whether the disqualifications, if they had been conditions subsequent, 
would or would not be in violation of Hindu law. It has not been disputed 
that, if they are to be ascertained on the widow’s death, the gift over to the 
Government is good. 

One possible event, undoubtedly, is unprovided for, vijg., the grand-daughter 
predeceasing the widow, having borne a son. 

Their Lordships do not deem it necessary to decide what would happen on 
the occurrence of this event. Indeed, no judgment which they could give 
would affect the rights, if he should have any, of a son yet unborn, in the ease 
supposed. In declining to declare the rights of the parties in this contingent 
event, they are acting in conforn^ity with the rule laid down in the case of Ladif 
Langdale v. Briggs (8 DeG. M* & G., 891)f explained as it was in the 
case (9 B. L. B,, 377i) 
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C>18} It follows thsit the decree of the High Court faaust be amended by 
aubstitutang, for the words ** not surviving," having died during the lifetime of 
aooh widow without bearing a son. " 

It is further necessary that, for the words or without a living son, " there 
should be substituted the words or a sonless widow." The decree as it stands 
is neither in accordance with the will nor the judgment. 

Subject to these variations, their Lordships will humbly advise Her 
Majesty that the decree be affirmed. The costs of all the parties to the appeal 
should be paid out of the testator*s estate. 

Solicitors for the appellant : Messrs. Barrow and Rogers, 

Solicitors for the respondent, the Secretary of State for India in Council : 
Mr. jH. Treasure, 

Solicitors for tTie other respondents : Messrs. Watkins and Latt&y, 

NOTBS. 

[1. HINDU WILL: CONSTRUCTION. 

(1) ** Malik " and ** Pntra Pautradi Krame ** have acquired a technical meaning in 
Hindu Law and have a known legal import. 

See (1898) 30 Cal. 906 ; (1904) 31 Cal. 561 ; (1907) 7 C. L. J. 291 . (1912) 14 I. C. 78 ; 
(1897) 24 Cal. 834 -^- 21 1. A. 76 P. C. 

(2) ** Heirs and ehildren from generation to generation," held to convey absolute 
estate (1897) 22 Bom. 855. 

II. OIFT TO A CLAS8.<- . 

When a gift is made to a class of persons some alone of that class being capable of taking 
either at the time of the gift or at the time of the death of the testator, the gift is not wholly 
void, but good so far as those that could take are concerned . --(1886) 12 Cal. 663.] 
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APPELLATE CIVIL. 

The 7th Aprtl, 1881, 

PRESENT : 

Mr. Justice Pontifex and Mr. Justice Field. 


Cyan Chunder Sen and another Plaintiff. 

versus 

Durga Churn Sen Defendant'*'. 

[- 8 C. L. R. 415] 

ParUtton — Appointment of Commissioner — Civil Procedure Code (Act X of 1877), 
s, 396 — General Clauses (Act 1 of 1868), 

In a suit for partition, the Subordinate Judge appointed an Amin under s. 896 of the 
Civil Prooedure Code to effect a partition. The Amin made his report, which was objected to 
on the merits by the defendant, but ultimately the report was confirmed, the defendant having 
acquiesced in the proceedings. On appeal to the District Judge, the defendant took an objec- 
tion, that the appointment of the Amin was irregular. 

* Appeal from Appellate Older, No. 802 of 1880, against the order 6f J. F. Brolme Esq., 
Offiotating Judge of the 24-Pargannas, dated the 23rd September 1880, reversing the order of 
Baboo Kristo Mookerjee, Second Subordinate Judge of that district, dated the 5th April ISPO. 
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pi9] Held, that having aoquieeoed in the proceedings so far, it was too late for the defen- 
dant V take the objection. 

Per PONTIFEX, J. (FIELD, J., doubting). — ^In a suit for partition, it is competent to the 
Ciourt, in its preliminary decree, to appoint any one person whom it thinks fit to be a commis- 
sioner to make the partition under s. 396 of the Civil Procedure Code. The section uses the 
word commissioners,'* but it is not necessary for the purposes of partition that there should 
be more than one commissioner, and by force of the General Clauses Act, the word ** commis- 
sioners ’* may be read in the singular number. 

The intention of s. 396 is, that, upon the first hearing of a suit, the Court shall determine 
whether the plaintifE is entitled to a partition, and shall ascertain who the several persons 
entitled in the property are, and shall direct by a preliminary decree or order that commis- 
sioners be appointed to make the partition. 

The facts of this case fully appear from the judgment of Pontifex, J. 

Baboo Ntl Madhuh Bose for the ajjpellants. 

Baboo Boykant Nath Dass (or the respondent. 

The judgments of the Court were as follows : — 

PontifeXy J. — We think this case must go back to the District Judge, who 
has disposed of it on a preliminary technical objection, which we do not think 
applies. The plaintiff in the case sued for partition, and obtained a decree from 
the Subordinate Judge. Against that decree the defendant appealed to the 
District Judge, not, however, raising the present objection, and his appeal was 
dismissed. The decree of the Subordinate Judge was, that the plaintiff was 
entitled to a partition, and to a certain share in the property to be partitioned, 
and there was a direction that an Amin should proceed to the land and parti- 
tion the property. An Amin accordingly proceeded to partition the property, 
and he made^ a report to the Court. Against that report the defendant took 
objections on the merits. The Subordinate Judge overruled the objections, and 
confirmed the Amin’s report. Against the order of confirmation, the defendant 
again appealed to the District Judge, and after having acquiesced in all the 
proceedings that had taken place before the Amin, for the first time in the Court 
t820j of the District Judge, took an oral objection that partition-proceedings 
could not be taken in execution of a decree. The District Judge has held, that 
that objection is tenable, on the ground, that s. 396 of the Code of Civil Pro- 
cedure shows, that partition-proceedings are not to form part of what are ordi- 
narily called execution-proceedings. Section 396 directs, that, in any suit in 
which the partition of immoveable property, not paying revenue to Government, 
appears to the Court to be necessary, the Court, after ascertaining the several 
parties interested in such property and their several rights therein, may issue 
a commission to such persons as it thinks fit. Then it goes on to state what 
the procedure of the commissioners is to be, and it says that they are ' to 
** prepare and sign a report, which shall be annexed to the commission and 
transmitted to the Court, and the Court, after hearing any objections which the 
parties may make to the report or reports, shall either quash the same and 
issue a new commission, or pass a decree in accordance therewith.” We think 
it obvious, that what was intended by that section was, that, upon the first 
hearing of the suit, the Court shall determine whether the plaintiff is entitled to 
a partition, and shall ascertain who the several persons interested in the pro* 
petty are, and shall dir^t by a preliminary decree or order that commissioners 
be appointed to make the partition. But there is no virtue in the word “ com- 
mission^' in s. 396. It quite competent to the Court to appoint any person 
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whom it thinks fit as oommissioner to make the partition. True, s. 396 refers 
to “ commissioners" in the plural ; but, speaking for myself, I think the General 
Clauses Act would apply, and under it, words in the plural number include the 
singular, and vice versa. There is no reason that I can see, why in his preli- 
minary decree the Subordinate Judge should not appoint the Amin as com- 
missioner to effect the partition, and what has since been done, is virtually 
what ought to be done under s. 396. The commissioner prepared a report and 
returned it to the Court, objections were taken to that report, — those objections 
were disallowed by the Court ; and the Court has affirmed the terms of the 
partition which had been arrived at by the commissioner, and it then became the 
duty of the [ 821 ] Court to pass a decree in accordance therewith. It is true that 
the Court has not actually passed a decree, but the order made in execution- 
proceedings is virtually a decree upon further consideration. The objection 
was, therefore, at *the most a mere teclviical objection taken after complete 
acquiescence in all the proceedings. But in my opinion, not even a technical 
objection lies, because the order of the Subordinate Judge was an order within 
the meaning of the third clause of s. 396 ; at all events, after the complete 
acquiescehce in all the previous proceedings, it was too late for the defendant to 
raise such an objection ; and in our opinion it ought not to have been listened 
to. We think, therefore, that the case must go back to the District Judge to 
be tried on its merits, the preliminary objection being overruled. It does not 
appear clearly, whether the objection in the Court below was raised and insisted 
upon by the defendant, or whether it was an objection taken by the Court. If 
it was an objection taken b> the Court, we think tlie costs of this hearing 
should be borne by the parties according to their respective shares in the 
property. If it was an objection pressed by the defendant, we think the Court 
below should deal with the costs of this appeal as to it may seem fit. 

Field, J.— I concur in the order of remand, and I think that the defendant 
having acquiesced in the proceedings, ought not to have been allowed to take 
the objection that the provisions of s. 396 of the Code of Civil Procedure 
require the appointment of more than a single commissioner. Section 2 of 
the General Glauses Act, I of 1868, enact, that, unless there be something 
repugnat in the subject or context, words in the singular shall include the plural, 
and vice versa. Having regard to the language of the third clause of s. 396 of 
the Code of Civil Procedure, I would have some doubt whether there is not in 
the context something repugnant to the plural, “ commissioners" including the 
singular “ commissioner " ; but it is not necessary to determine this question, 
as I agree that the defendant, by acquiescing in the proceedings, has precluded 
himself from raising it at the stage at which he took the objection. 

Case remandfid. 


NOTBS. 

[AMEEM— APPOIITTMENT OF— 

The equitable principle laid down in this case as to allowing objections as regards the 
appoi T* of Ameens, was adopted in (1897) 24 Cal. 725 F. B. and in (1885) 12 Cal. 275. 
Bee also 6 Bom. L. B. 586.] 
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t822] APPELLATE GBIMINAL. 

The Slst May, 1881. 

^ Pbesent : 

Mb. Justice Mitteh and Mr. Justice Maclean. 

Wood Petitioner 

versus 

The Corporation of the town of Calcutta Opposite Party.’*' 

1=^9 G. L. R. 198] 

Justice of the Peace — Disqualifying ^Interest — SufrimPns ismed instance of 
and determined by, a Servant of the Prosecutor — Evidence, Befusal to hear 
— Finality of Assessment — Bmq. Act IV of 1876, ss. 75, 77, 78, 79, 346, and 
351 — High Courts* Criminal Procedure Act (X of 1875), s. 147. 

A, alleged to have carried on busineas in Calcutta without having taken out a license 
under Beng. Act IV of 1876, was summoned at the instance of the Corporation by B, a 
servant of the Corporation and also a Juatice of the Peace. The case was subsequently heard 
by B, and it was shown that notice of the assessment under class ii, ached. 3 had been duly 
served on A, and, that though he then denied his liability to take out any license, and stated 
that he carried on no business as alleged, he had not appealed against the assessment under 
s, 79. It was further shown that the assessment had been confirmed by the Chairman of 
the Corporation, but that the amount had not been paid. A thereupon tendered evidence 
to show that he was not liable to take out any license ; but B refused to hear such evidence, 
and convicting A, sentenced him to pay a fine. On an application, under the above circum* 
stances, to the High Court under s. 147, Act X of 1875, — 

Ifeld, that the finality of the decision of the Chairman referred to in s. 79 has only 
reference to the class under with a particular person, who is admittedly bound to take out a 
license under s. 75, should be assessed, and not to the case where the liability to take out a 
license at all is denied, this being a question which can only be determined judicially after 
taking evidence by a competent Court in a prosecution under s. 77, and that, therefore, the 
refusal of B to hear the evidence tendered by A on this point, was illegal. 

Held also, that the proceedings and ultimate conviction of A were illegal, inasmuch as B 
being a servant of the prosecutor, i.e., the Corporation, had such an interest as might give him 
a bias in the matter, and that consequently he ought not to have sat as Justice of the Peace 
either at the granting or upon the hearing of the summons. 

In this case the petitioner, J. Wood, was summoned at the instance of the 
Corporation of the Town of Caloutta, on the 29th [828] March 1881, for not 
having duly tsiken out a license for the year 1880, for the trade or profession 
canried on and exercised by him, as a boarding-house keeper at No. 5, Wood 
Street, in the town of Calcutta, under s. 75 of Beng. Act lY of 1876, and 
being convicted by Mr. 0, C. Dutt, a Justice of the Peace, was fined Bs. 60. 

It appeared that, on the Slst January 1881. one Mr. O'Brien Moore, a 
License Inspector of the Gorporation, assessed the petitioner as a boarding-house 
keeper, un^r class sched. 3 of !^ng. Act lY of 1876, and caused a notice 

* Criminal Motiou, No. 118 of 1S81, against the order of Mr. O. C. Dutt, Honaraiw 
Magistrate of Caloutta, dated the 99th March 1881. 
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to be Bierved upon him to pay the required lieense tax for the past year, viz.^ 
.1880. The petitioner thereupon informed the License Inspector that he was 
not liable to take out a license as he was not a boarding-house keeper, and had 
not carried on any such business in the year 1880. This denial was not accepted, 
and the assessment having been confirmed by the.Chairman, he was informed 
under s. 79, that he must pay Es. 50 as his license tax, or appeal against the 
assessment within fourteen days after depositing that amount as required by 
that section. No appeal having been preferred on the expiry of the fourteen 
days, — Le., on the 28th February 1881, — an application was made to Mr. O. O. 
Dutt, a Justice of the Peace, who was also employed as the Collector of Taxes 
under the Corporation, and a summons being granted, the case was heard on 
‘29th March 1881 by the same Justice of the Peace. At the hearing, the peti- 
tioner, through his pleader, admitted the receipt of the notice of assessment 
under s. 79, but contended that he was not liable to take out a license, as he 
was not a boarding-house keeper. Mr. *0. C. Dutt thereupon examined Mr, 
Moore on behalf of the prosecution, who proved that the petitioner was assessed 
by the Chairman under class ii, as a boarding-house keei)er, carrying on busi- 
ness as such during the year 1880, and that the notice of assessment having 
been given, the petitioner did not appeal against that assessment, nor was the 
amount assessed paid. The petitioner then tendered evidence to prove that he 
was not a boarding-house keeper, and had not carried on the business of one in 
the year 1880 ; but Mr. O. C. Dutt refused to hear it ; and, convicting the 
petitioner, fined him Bs. 60. 

[ 824 ] The petitioner, accordingly, applied to the High Court under s. 147 
of Act X of 1875, to have the record called up and the conviction quashed. 

Mr. Sale for the petitioner. — The conviction is bad, because Mr. O. C. 
Dutt, being a Collector of the Municipality, («.«., a servant of the Corporation, 
who is the prosecutor) has such an interest in the case as to disqualify him 
from trying it, and even the consent of the accused would not cure the 
disqualification — The Qtiemi v. Bholanath Sen (I. L. B., 2 Calc., 23). The 
principle is clearly laid down by Mr. Justice Norman in The Qtieen v. Muktar 
Singh (4 B. L. B., Ap. Cr., 15), that if the Judge, has any personal or pecuniary 
interest in the subject of the charge, he is disqualified from trying it, and this 
principle has been frequently acted upon — Dtm>e$ v. The Grand Junction Canal 
Co,, (3 H.L., Cas., 795). It is not necessary to show that there is the probability 
of a Magistrate being influenced by his position, but even if there be the 
slightest possibility of his decision being affected thereby, it would be sufficient 
to disqualify him from hearing the charge. The Chairman, moreover, has no 
power to decide the question as to whether a person is a trader or not, or lia- 
ble to assessment under the Act, for s. 79 refers solely to the case of a* person, 
who is admittedly properly assessable, having been assessed under a wrong 
class, and not to that of a person who denies that he is liable to be assessed at 
all, for this is a question which can only be determined judicially, and the Chair- 
man has no authority given to determine it. Section 78 too provides, that the 

*£Seq. 147 : — ^Whenever it appears to the High CoUrt of Judicature at Port William, 
Madras, or Bombay that the decision hereinafter mention^ will 
Power of Presidency promote the ends of justice, it may direct the transfer to itself of 
High Court to transfer to any particular case from any Criminal Court situate within the 
itself cases from Police local limits of its ordinary original jurisdiction, and the Hi gh 
Magistrates. Court shall have power to determine the case so transferred, and 

to quash or affirm any conviction or other proceeding which 
may have been had therein, but so that the same he not quashed for want of form, but on 
the merits only.] 
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Ohaiman shall deliermine undar whiah ot the olasses every person to 'whom a 
license may be granted shall be assessed, and therefore points to the same 
oonelnsion ; besides, s. 77 is asemipenal one, and as simh piust be. construed 
strictly. The Magistrate had, therefore, no right to shut out the evidence 
but should have tried the question as to 'whether the petitioner was 
liable to assessment at all, and this cannot now be tried on affidavit. 

Csaa] Mr. Sale then proceeded to argue that there was evidence that the 
petitioner carried on no trade, when he was stopped by the Court. 

Mr. W, C. Bonnerjee, (Officiating Standing Counsel) for the Corporation 
(contra). — ^The case having been brought up under s. 147 of Act Xof 1876,* the 
Court must'be satisfied from the circumstances of the case that there have been 
a substantial injustice done, and not merely that there have been an irregularity 
in the proceedings. Mr. O. C. Dutt had no personal or pneuniary interest 
in the case whatever, and on that ground it could not be contended that he was 
incapacitated from dealing with the case, merely because he was connected with 
the Municipality in the way he was. The finding of the Magistrate must also 
be taken to be correct, — that-the decision of the Chairman was to be final. 
When the Legislature considered that cases under the Act should be dealt with 
by independent persons, it specifically enacted that such was to be the proce- 
dure : for instance, s. 79 provides, that appeals under it are to be heard and 
determined by not less than three Commissioners other than executive officers of 
the Commissioners. It would seem clear, therefore, that the Legislature never 
intended to preclude persons in the position of Mr. O. C. Dutt from dealing with 
oases like the present. Were the contention of the other side to be upheld, then 
the Act would practically become unworkable, and there must have been numer- 
ous cases decided previous to this, in which the proceedings were illegal, for 
formerly the Justices of the Peace were all members of the Municipal Corpora- 
tion, and similar cases were heard and determined by them. If the Court, 
however, considers that the exclusion of the evidence tendered by Wood has 
vitiated the Magistrate's decision, the case may be sent back to be tried on its 
merits. 

Mr. Sale in reply pointed out that, in Dimes v. The Grand Junction Canal 
Co., (3 H, L. Cas., 795), it was held, that, under such circumstance, the decision 
was voidable on objection being taken, and not absolutely void. He also leferred 
to The Queen v. Gibbon (L. E„ 6 Q. B. Div., 168). 

[826] The following judgments of the Court (Mitter and Maclean, JJ.) 
were delivered : — 

Hitter, J. (after stating the facts as above, continued). — Mr. O. C. Dutt 
refused to hear the evidence that was tendered on behalf of the petitioner, on the 
ground that the Chairman's assessment having become final under the last para, 
of B. 79, the question, >yhether he was liable to take out a license under s. 75, 
could not be re-opened. One of the grounds upon which the conviction has 
been questioned is, that this view of the law is not correct. 

The other ground upon which the conviction has been questioned is, that 
Mr. O. C. Dutt, by reason of his connection with the Corporation of the town 
of Calcutta, as their collector of taxes, was incomx^etent to try this case. 

I am of opinion that the proceedings and the ultimate conviction are illegal. 
In the fi rst place it seepis tome, that Mr. O. C. Dutt was not ri^t in 

V, supra, 7 Old. 824.] 
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convicting the petitioner without allowing him to substantiate his defence 
by evidence. The construction put upon the word final ” in the last para of 
B. 79, is, in my opinion, not correct. The decision of the Chairman Or Vice- 
Chairman has refi^nce only to the class under which a particular person, who 
is admittedly bound to take out a license under s. 75, should be assessed. The 
decision referred to herein is what is referred to in s. 78, which is as follows : — 

The Chairman, or some officer authorized by him in that behalf, 
shall determine under which of the classes mentioned in the third schedule every 
person to whom a license may be granted shall be assessed ; and the Chairman 
may, in his discretion, remit the payment of license tax either in whole or in 
part to any person classified under classes 5 or 6 of the third schedule.*’ 
The language of the section does not authorize the Chairman to 
determine (when tl^u^^act is denied), whether a particular person is bound to 
take out a license under s. 75. 'BLq shall determine tender which of the classes 
mentioned in the third schedule every i^erson to whom a license may be granted 
shall be assessed. Therefore, if the Chairman be of opinion, that a particular 
person is liable under the Act to take out a license, and if that person denies 
his liability, the question [827] can only be determined judicially, — i.c., after 
taking evidence by a competent Court in a prosecution under s. 77. 

^ . Section 346 of the Act says, — that “ the Commissioners may direct any 
prosecution for any public nuisance whatsoever, and may order proceedings to 
be taken for the punishment of any person offending against any of the provi- 
sions of this Act.” It was under the provisions of this section that the 
prosecution in this case was commenced. Certainly, before a conviction could 
be had, the prosecutor was bound to prove that the accused had offended 
“ against any of the provisions of this Act.” If the view of the law taken by 
Mr. 0. C. Dutt is correct, it is not for the Magistrate before whom the accused 
is prosecuted to determine that question , but he' is bound to accept the decision 
of the Chairman, who virtually stands in the position of a prosecutor. It is 
clear to me that this view is not warranted by any of the provisions of the Act 
in question. The conviction is therefore bad upon this ground. 

As to the other objection it is clear upon the authorities — The Queen v. 
Meyer (L.B., 1 Q.B. Div., 173). The Queen v. Mtlledge (L.R., 4 Q.B. Div., 332), 
The Queen v. Gibbon (L.R., 6 Q.B. Div., 168), — tJiat if Mr. O.C. Dutt had been 
a member of the Corporation, he would have been disqualified not only to take 
part in the final hearing, but also to issue the original summons. 

Whether the principle upon which these cases has been decided, should 
not be applied to the case of a servant of the Corporation sitting as a Judge, is 
the question which we have to decide with reference to tins objection. ‘ The 
reason of the rule is, that a pei*son who, by his interest, pecuniary or personal, 
is likely to have a bias in the matter of the prosecutioq, ought not to sit as a 
Judge. Having regard to the reason of the rule, I think, that the principle of 
the cases cited above should be extended to the case of a person who is connected 
with the Corporation in the same way as Mr. O.C. Dutt. 

The proceedings and the conviction must, therefore, be quashed. 

[ 828 ] Maclean, J. — The petitioner, J. Wood, was convicted before Mr. 
O.C. Dutt, Justice of the Peace, of having exercised the trade, profession, or 
calling of a boarding-house keeper in 1880, without having taken out a Uoense 
as required by s. 75, Beng. Act IV of 1876. A fine of 60 WAs imposed 
under s. 77 of the Act. 
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' The record has been called up to this Court under s. 147, Act X of 1875,^ 
on the petitioner's application. His chief ground for invoking the interference 
of this Court is, that he was not allowed to enter into a defence shewing that 
he did not exercise a boarding-house keeper's calling in 1880 ; but objection is 
also taken to Mr. O. C. Dutt's competency to deal with the case, as, besides 
being a Justice of the Peace, he occupies a ix>st, as collector of taxes, under the 
Corporation of Calcutta, the prosecutor in the case. 

To commence with the first point the case stands thus : — By some unex- 
plained interpretation of the law it seems to be the practice for the officers of 
the Corporation to take the initiative and assess persons who may be considered 
fit subjects for assessment. This does not seem to be what the law intends. 
The law requires every jDerson, who exercises a specified profession, trade or 
calling, to take oat a license yearly (s. 75), and it renders such persons liable to 
fine for exercising the specified profession, <fec., without a license (s. 77). There 
is nothing which calls upon the Corporation to assess a person who has not 
applied for a license. 

Now Wood has admittedly npt -applied for a license of any sort, and if he 
exercised the calling of a boarding-house keeper without a license, he is justly 
liable to a fine under s. 77. But, as in all criminal cases, the onus of proving 
that Wood exercised the calling lay upon, and has not been discharged by, the 
prosecutor. According to the jirevailing practice, the Inspector Moore “assessed" 
Wood as a boarding house-keeper at the close of January 1881, and the Chair- 
man “determined the class " of the license Wood was to take. I have no doubt 
this was not any part of the Chairman’s duty under s. 78, in the absence of any 
application from Wood. The absurdity of assessing any one for 1880, in 
February 1881, becomes appa- [829] rent on reference to s. 76. A license taken 
out in 1881 would take effect for that year. However, Wood was informed of 
the class under which he had been assessed (s. 79) on the 14th February 1881, 
and though he would have been perfectly justified in disregarding the notice of 
an officious and illegal assessment, he went to the office of the Corporation and 
made some enquiries, but up to the 28th February he made no appeal. 

The period of limitation prescribed by s, 351 would have expired on the 
28th February, and on that date Inspector Moore applied for a summons which 
was issued by order of Mr. O. C. Dutt, and the case came on before him on the 
29th March. At the trial Mr. O. C. Dutt adopted a course which had the effect 
of closing Wood’s mouth. He held (following, he says, legal opinion) that no 
appeal having been preferred under s. 79, the Chairman’s decision was final, — 
that is to say, Wood not having taken out a license was not entitled to go into 
evidence to shew that he was not in 1880 a boarding-house keeper, because 
the Chairman had, in 1881, ex parte, determined that he was to be 
assessed under sched. 3. The point seems to me to be so utterly untenable, 
that it is waste of time to discuss it. The simple issue for trial under s. 77 was, 
whether Wood had exercised a particular trade or calling or not, and whether 
the Chairman had assessed him or not, or whether he had appealed or not, had 
no conceivable connection with that issue. The proceedings on the 29th March 
must, therefore, be set aside on this ground. 

As to the other point, as far as I have been able to discover, Mr. O. C. 
Dutt is not a member of the Corporation, but he holds the office of collector 
under the Coq>oraticm,> being remunerated by a percentage on bills issued for 
GoUectinn of taxes* He, Jias, . it is admitted, no interest in the collection of 
license tax or carriage or liorse tax. He hadj therefore, no perscHial intei^ in 
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the result of this case against Wood, but he is undoubtedly a servant of the 
prosecutor, — the Corporation ; and, in my opinion, his sitting as a Judge 
in the case was illegal. If he had been a memter of the Corporation, he would 
have been absolutely disqualified from sitting, and even from issuing a summons ; 
see The Qwem v. Milledge (L, E., 4 Q. B. Div., 332). [ 880 ] and The Qusm v. 
Otbbon (L. B., 6 Q. B. Div., 168). But although these oases do not, I think, 
directly establish that a servant of the Corporation is disqualified to act as a 
Justice of the Peace, the principle seems to me to apply with greater force to a 
Justice who is a servant, than to a Justice who is a member, of the Corporation* 
On this ground also, therefore, the proceedings must be set aside. 

Conviction quashed. 

Attorney for the petitioner: Mr. E. J. Fink. 

Attorney for Thb opposite party: The» Government Solicitor. 


NOTES. 

[Followed in (1882) 9 Cal. 397] 


[7 CaL 380.] 

APPELLATE CIVIL. 

The 10th May, 1881. 

Present : 

Mb. Justice Pontifex and Mu. Justice Field. 


Doorga Narain Sen Plaintiff. 

versus 

Bam Lall Chhutar Defendant.'" 

Appeal — Bent Suit under Bs. 100 — Title — Beng. Act VIII of 1869, s. 102 — 

'* GMl Procedure Code (Act X of 1877), s. 622 

A and B, both^ of whom set up a claim to certain land, brought separate rent suits against 
the tenants. In hone of these suits did the amount claimed exceed Rs. 100. Subsequently 
to the mstitution of the rent suits, A sued B to establish his title to the land in dispute. 
l?he ' Difitnct Judge, before -whom the rent suits came on appeal, allowed them to stand over 
until the decision in the suit between A and B. That su it was decided in favour of B, and 

* lippeaX trom Appellate Decrees, Nos. 1667 to 1686 of 1880. against the decree of J. P. . 
Grant, Esq., Judge of Hoogly, dated the 25th June 1880, reversing the decree of Baboo 
Pi^unho Coomar Ghose, Second Munsif of that District, da)ted the 25th June 1878. 
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the th«[il decided the rent suits Instituted by B in his iuvonr, and dismissed the suits 
instituted by 

Heldf that no second appeal would lie in the rent suits, as no question of title between 
parties having coisfi^cting claims was decided in them. 

Held also, thai there was no such irregularity on the part of the District Judge in th^ 
course which he pursued, of making his decision in the rent [SSIJ suits depend upon the 
decision in the suit to establish title, as would justify the Court in interfering under s. 62S 
of the Civil Procedure Code. 

Section 102 of Beng. Act VllI of 1869 was enacted in order to protect parties in the 
position of ryot-defendants, and to prevent their being dragged up to the High Court in cases 
where the decree or demands is under Bs. 100. In such cases the decree is intended to have 

the same effect as that of a Small Cause Court. 

• 

Baboo Hern Chund^r Bonnerjee and Baboo Umakali Mookerjee for the 
appellant. 

Baboo Aubhiash Chunder Banerj&e for the respondent. 

The facta of this case fully apx)oar from the judgment of the Court 
► (PONTIPBX, and Field, JJ.), which was delivered by 

Pontifex, Jt — A preliminary objection was taken to tlie hearing of these 
appeals, on the ground that, under s, 102 of Beng. Act VIII of 1869, no second 
appeal would lie in these cases. We think that this objection must prevail. 
The facts of the case are — that two persons, the plaintiff Doorga 
Narain and one Banimadhub, were contesting with one another as to 
who was rightfully entitled to the property in which the defendants had tenures 
and both of them brought rent suits against the tenants. These rent suits came 
first before the Subordinate Judge, and afterwards before the District Judge. 
Subsequently to the institution of those rent suits, Doorga Narain brou^t a 
suit against Banimadhub to establish his title, and whilst that suit was pending, 
the District Judge allowed the rent cases to stand over, thinking he might 
decide them in accordance with the decision which might be arrived at in the 
title suit. He decided the suit between Doorga Narain and Banimadhub in 
Banimadhub’s favour, and immediately after the rent suits were called on, and 
the learned Judge decided those instituted by Banimadhub in favour of Bani- 
madhub, and dismissed the suits of the plaintiff Doorga Narain, He says : — 

** It has been found in the case as to title that Banimadhub has all along been 
entitled to the rents, and the decreeing of the {u-esent appeals will give them to 
him It has been argued that if the ultimate decision as to title in a possible 
special appeal should be in favour of Doorga Nrain, the present [ 882 ] decision 
will complicate any suit for mesne profits that Doorga Narain might 
bring against Banimadhub. But I do not think, that a Court is justified, when 
igiving present judgment, in considering such remote contingencies, which may 
never in fact come into being.*’ We think, nevertheless, that if the learned 
Judj^ had been applied to, to appoint a receiver in the suit between Doolrga 
Narain and Banimadhub, on the supposition that possibly an appeal might be 
preferred against bis decision in that suit, he would have done so, and so 
secured the rents payable by the tenants. But the learned Judge was never 
applied to, to secure the rents, and consequently the decrees dismissing Doorga 
Narain’s rent suits were madie. Now it is admitted that the suits are for less 
amowts than Bs. 100, it is argued that these are suits in which a question 
relating tio title to land as between parties having oonflictipg claims theretOf has 
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hem determined by the judgment. The plaintiff urges that such a question has 
been decided in these cases, but in fact it was not in these suits that any question 
of title as between parties having conflicting claims was determined. That 
question was determined in the previous title suit between Doorga Narain and 
Banimadhub. No such question was determined in this suit. We think, there- 
fore, that these cases fall within the provisions of s. 102 and that no second 
appeal would lie. It has been decided in the cases of Shaikh Dilbur v. Ismr 
Chunder Boy (21 W. R., 36,) Donzelh v. Tekan Nodaf (23 W. B., 227), and 
Kashee Bam Doss v. Maharanee Sham Mohinee (2 C. L. E., 558), that where A 
sues B for rent of land, and B pleads that the rent of the land is payable to C and 
not to A, and where C is not made a party to the suit in which a decree is pass- 
ed against B, no question relating to title to land as between parties having 
conflicting claims thereto is determined by the judgment in such suit. There- 
fore, there is autherity to show that the^ preliminary objection taken in these 
cases is valid, and must prevail. 

It has then been argued on behalf of the plaintiff that, if that is the case, then 
there is really no judgment of the Court below in these rent cases, because the 
judgment of the learned Judge depends entirely upon his judgment in the other 
suit [ 888 ] between Doorga Narain and Banimadhub, and he had no right to 
impart that into-a suit between Doorga Narain and the tenants ; and it is argued 
that the plaintiff would have a right, under s. 622 of the Code of Civil Proce- 
dure, to ask this Court to set aside the judgment of the Judge on the ground 
of irregularity. Now, even if we were to permit the appellant in these appeals 
to rely upon the provisions of s. 622 without putting him to the expense of 
making a separate application in order to get the benefit of that section, we do 
not think these are cases in which we would he justified in interfering under 
B. 622. It appears to us, that s. 102 of Beng. Act VIII of 1869 was enacted 
really to protect parties in the position of ryot-defendants, to prevent their being 
dragged up to the High Court in cases where ihe decree or demand was under 
Bs. 100. In such cases the decree was intended to have the same effect as 
that of a Small Cause Court ; and we think it would be very hard in these 
cases, merely because the Judge has decided between the parties on the ground 
of the former decision between Doorga Narain and Banimadhub to put the ryots 
to the very great expense of being dragged into this Court. We think, therefore, 
that even under s. 622 we should not be inclined to interfere in these cases. 
The preliminary objection must prevail, and the appeals Nos. 1670, 1675, and 
1684 will be dismissed with costs, and others without costs, as the respondents 
in thosp cases have not appeared. 

Appeal dismissed. 
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The 6th June, 1881. 
Pbesent : 

Me, Justice Wilson 


Bobarts 

versus 

Harrison. 


[^9 a L. R. 209 ] 

) 

Arbittation — Filing of Award — Time within which Atoard should be filed — 
Civil Procedure Code(Act Xofl877)t s, 616 — Limitation Act (XV of 1877)^ 

sched, art, 176. 

Thd act of an arbitrator^ in handing in an award to the proper officer of the Court, for 
the purpose of the award being filed, cannot be considered as an application ” within 
the meaning of the Limitation Act. 

C8M] By an order dated the 5th February 1880, certain matters in 
dispute in this suit were referred to arbitration, one of the terms of the order 
being, that the award should be filed on or before the 5th October 1880. In 
accordance with this order the arbitrators made and published their award on 
the 29th September 1880, intimating to the attorneys of both parties that they 
were ready to file the award on payment of their fees. This was objected to, 
and subsequently the arbitrators filed their award with consent of both parties 
on the 29th April 1881. 

The plaintiff then applied for and obtained a rule nisi^ calling upon the 
defendant to show cause why the award should not be taken off the file, on the 
ground that it had not been filed within the time mentioned in the order of 
the 5th February 1880 ; and that, further, under art. 176^' of sched. ii of Act 
XV of 1877, the award was filed too late. 

Mr. Branson (with liim Mr. Alien) showed cause against the rule. — 
the award was made within time, and there is nothing in the Civil Proce- 
dure Code as to the time within which such award must be filed, although 
ss, 516 and 521 both make mention as to the time in which the award 
is to be made. Article 176, sched. ii of Act XV of 1877 has no reference 
to s. 516 of the Code, as, under s. 516, no ** application ” to file the 
award is necessary : the mention of s. 516 in art. 176 is probably a mistake for 
8. 62S, otherwise there is no limitation for s. 523. The application contemplat- 
ed in art. 176 is an application to the Court ; this is clear from a consideration 


[Art. 176;— 


Description of Application ^ 

Period of limitation. 

Time from which period 
begins to run. 

Under the Code of Civil Pro-^ 
oedure, section 616 or 526, 
that an award he filed itf 
CSourt. 

Six months. 

The date of the award.] 
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of all the articles in the 3rd division of sched. ii of the *Limitation Act. The 
applications there referred to are applications to the Oourt. No such application 
is necessary in filing an award ; it is presented and filed as a matter of course. 
There is no provision for taking an award off the file when once it has been 
filed. It may be set aside under s. 521, but this must be within ten days from 
the time in which the award has been submitted, according to art. 158^*' of sched. 
ii of Act XV of 1877. There is no authority in the Civil Procedure Code for 
such an application as the. present. Neither is there any clause in the Limita- 
tion Act which touches the case. 

[88S] Mr. Jackson in support of the rule. — Article 176 of the Limitation 

Act applies to s. 516. f The act of filing an award is an application in itself. 

The Court must consent before an award can be filed, and an application is 

necessary before such consent can be given. 

* 

The judgment of the Court was as follows : — 

Wilsony J. — This was an application by the plaintiff to take off the file an 
award filed by the arbitrators who made it, on the ground that, under the Limita- 
tion Act, it was filed too late. 

The reference was in a suit. The award was made and published in due 
time, on the 29th September 1880. It was filed by the arbitrators on the 29th 
April 1881. The plaintiff contends, that the filing was out of time under art. 
176 of the second schedule of the Limitation Act (XV of 1877), which prescribes 
a period of six months from the making of the award for an application under 
the Code of Civil Procedure, s. 516 or 525, that an award be filed in Court.*’ 

In order to see whether this contention is correct, it is necessary 
to examine the sections of the Code relating to arbitrations. There are three 
kinds of arbitration dealt with in chap, xxxvii — references of matters in differ- 
ence in suits already pending ; references not in suits, but in which the sub- 
mission is filed under s. 523, and which thereupon become suits ; and thirdly, 
references not in suits, and in which the submission has not been filed, but in 
which the award may be filed under s. 525. 

The first two kinds of reference may, for the present purpose, be regarded 
as identical. In each, by the time the award has to be dealt with, the Court 
has already control of the proceedings, and the rules as to the award are in each 
case the same. By s. 516 the arbitrators must sign their award and cause it to 
be filed in Court. This causing the award to be filed, it must be observed, is 
the act of the arbitrators. The only duty of tlie Court or its officers is to receive 
the award when tendered, and, I suppose, to make the proper endorsement or 
entry, and deposit the document in its pro})er place. The judicial functions of 
the Court are to be exercised afterwards, or at any rate in different matters 


* Description of Application. 


Period of limitation. 


Time from which period 
begins to run. 


168. — Under the Code of Ten days 
Civil Procedure to set aside an 
award. 


When the award is submit- 
ted to the Court, 


t[6ec. 516 : — ^When an award in a suit has been made, the persons who made it shall 
sign it and cause it to be filed in Court together with any 
Award to be signed and depositions and documents which have 'been taken and proved 
hied. before them ; and notice of the filing shall be taken to the 

parties.] 
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altogether. The Oourt 'may, on certain grounds, [ 886 ] modify the award (s. 518), 
or remit it (s. 520), or set it aside altogether (s. 521), or may make a decree 
according to the award (s. 522). 

In cases where, before the award, there has been no proceeding in Court, 
the procedure is entirely different. Before the award can be filed, there must 
(s. 525) be an application in writing, against which the other parties must have 
an opportunity of showing cause. And the Court lias, or may have, to deter- 
mine imixirtant questions (s. 526), as for instance, whether the arbitrator has 
or has not exceeded his authority. 

These, briefly stated, are the provisions of the Code bearing upon the present 
question. It remains to consider the meaning of the words “ applications under 
B. 516 or s. 525 *’ as used in art. 176 in the schedule of the Limitation Act. So 
far as s. 525 is concerned, tliere is no difficulty. No award can be filed under 
that section without written application which the Oourt deals with judicially. 
But it is a very different thing to say that the filing of an award by an arbi- 
trator under s. 516 is an application. 

The Limitation Act is a disabling Act, and no Court, I think, is justified in 
straining its language beyond its natural moaning in order to take away 
from any one the riglits which but for it lie would possess. There is 
little in the general framing of tlio Act to throw liglit upon particular provi- 
sions. But there is something. 

The preamble deals only with “ applications to Courts,*' and I think 
Act is limited accordingly. It is also legitimate, I think, to consider the charac- 
ter of the series of applications enumerated in order to ascertain what an appli- 
cation means: see lie Ishan Ckunder Eoy (8C. L. E., 52). Now, in the case of all 
the other applications mentioned in the schedule, the application is one which 
the Court has to deal with judicially by making an order in accordance with 
the application or dismissing it. I think I should have to do great violence to 
the ordinary meaning of words, and to disregard all the indications afforded 
by the Act itself, if I were to hold that the act of an arbitrator, in handing [387] 
an award to the proper officer to be filed was an application within the meaning 
of the Limitation Act. 

It was argued, that the effect of holding as 1 do would be to make the 
article in question wholly inoperative. It may be so. It may be, on the other 
hand, as was also suggested, that the article might bo held to apply to an 
application to the Court by any of the parties to compel an arbitrator to file 
his award. These are questions which do not arise on the present application. 
I can only take the words of the Statute as they stand, and see whether they 
apply to the case before me. 1 think they do not. 

This application is dismissed with costs. 

Application dismissed. 

Attorneys for the plaintiff : Messrs Eemfrey and Bemfrey. 

Attorneys for the defendant : Messrs. Sanderson and Co, 
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NOTB8. 

[tlMITATION ACT : APPLIOABILITT OF— 

The provisions of the Limitation Act are confined to the litigants and are inapplicable to 
acts which a Court may or has to perform stu) fnotii. 

This principal was applied in (1869) 18 All. 78 to the case of an appellate Court adding 
parties as respondents under s. 559 of the Civil Procedure Code (1882). 

See also (1886) 8 All. 492 for amendment of decree]. 


[7 Cal. 337.] 

APPELLATE CIVIL. 

The "^2 Aprils IHHl. 

Present : 

Mr. Justice Mitter atd Mr. Justice Maclean. 


Raiiidliani Saliai Auction-Purchaser 


versus 


Eajrani Kooer Judgment-debtor. ‘ 


Auction-seUe — Defaulting Purchaser, Liahilitg of— Civil Procedure Code 
(Act X of 1877), ss, 293, 297, 300, 308, 309. 

[- 9 C. L, R. 23] 

The provisions of s. 298, Act X of 1877 1 (Civil Procedure Code) for making a defaulting 
purchaser at a sale liable for any deficiency on a resale extend to all sales, whether of move- 
able property, and also to resales hold under ss 297, 80B, and 808. 

The facts in this case were, that, in execution of a decree for Rs. 73 (with 
costs and interest), held by Ram Sahai.Lall in a [338] suit against Rajrani 
Koor, the respondent, some immoveable property belonging to the latter was 
put up for sale and knocked down to Ramdliani Sahai, the appellant, for Rs. 
600, on the 15th January 1880. He having failed to make the deposit of 25 
per cent, on the amount of liis bid, as required under s. 306, Act X of 1877, 
the property was forthwith put up on the same day and resold, fetching Rs. 
156 at such second sale. The judgment-debtor then proceeded under s. 293 of 


• Appeal from Appellate Order, No. 2 of 1881, against the order of H. W. Gordon, Esq., 
Judge of Tirhoot, dated the 6th November 1880, affirm mg the order of Baboo Mohendro Nath 
Ghose Officiating Munsif of Hajipore, dated the 25th May 1880. 

t[Sec. 293 — The deficiency of price (if any) which may 
Defaulting purchaser an- happen on a re-sale under this Code by reason of the purchaser’s 
swerable for loss by re-salo. default, and all expenses attending such re-sale, shall be certified 

to the Court by the officer holding the sale, 

and shall, at the instance of either the judgment -creditor or the Judgment-debtor, be 
recoverable from the defaulter under the rules contained in this chaptef for the execution of a 
decree for money.] * 

• 
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the Oode to recover the deficiency on the resale, vtz, Ba. 444 « from the default- 
ing purchaser. The latter opposed the application, alleging that he was not 
liable to pay the amount; but the Munsif, on the 25th May 1880, decided that 
he was bound to make good the deficiency ; and that order \vas subsequently, 
on the 6th November 1880, confirmed by the District Judge. The auction-pur- 
chaser accordingly now specially appeal^ to the High Court. 

Baboo Kalikishen Sen for the appellant. 

Baboo Behary Lall Mitter for the respondent. 

The judgment of the Court (Hitter and Maclean, JJ.,) was delivered by 

Hitter, J. (who, after stating the facts as above, continued). The respon- 
dent's pleader objects m Itmtne to the hearing of the appeal, on the ground that 
the original suit was one of the nature** cognizable by a Court of Small Causes, 
and supported his objection by reference to Soorjo Coomar Surma Boy v. Kristo 
Coomar Chowdry (2 B.L.B., 224 ; S.C., 14 W. B., P. B., 30). 

It is In our opinion unnecessary to express any opinion on this ix>int as 
the case is a very clear one on the merits. 

We think that the contention of the appellant’s pleader, that s. 293 only 
applies to cases of resale under s. 309, cannot stand examination. We do not 
pretend to explain why the Legislature adopted the expression “ resold and 
” resale " in s. 293 and ss. 308 and^309, while the expression in s. 297 and s. 
306 Js put up again and sold ; ” but it is quite clear that the second sale, 
whether held under s. 297, s. 306, or s. 308, is a resale, and [ 339 ] that s. 
293 applies to all of them. It is only necessary to notice the position 
of s. 293 amongst the general rules, and the 2nd schedule under the heading 
chap, xix, to understand that the provision for making a defaulting pur«^> 
chaser at a sale liable for deficiency on resale, now extends to all sales, 
whether of moveable or immoveable property, and also to resales held under 
ss. 297, 806 or 308. It had been held under the old Code that this liability 
did not extend to purchasers defaulting to make the deposit under s. 353, Act 
VIII of 1869 — Ajoodhya Persad v. Gopal Dutt Misser (17 W. E., 271). — and 
we have no doubt the law has been advisediy made wider in its scope. 

Whether the case comes under s. 244, Act X of 1877, or not, is a point 
which is perhaps open to doubt. We leave it open for the present. 

We dismiss the appeal with costs. 

Appeal dis7nisbed. 


NOTB8. 

[As regards the question whether an appeal lies against an order passed under s. 298 
0. P. C. (1882), subsequent cases of the Calcutta High Court have taken the view that an appeal 
lies (1889) 16 Cal. 585 ; (1897) 25 Cal. 99. 

The Madras High Court is of the same view. — (1895) 18 Mad. 439 ; (1889) 12 Mad. 454. 
But the Allahabad High Court seems to take a contrary view. — (1892) 14 All. 201 F. B.3 
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[70al.8SO] 

The 27th May, 1881. 

Present ; 

Sir Bichard Garth, Kt., Chief Justice, and 
Mr. Justice McDoneUi. 

Manly Defendant. 

versus 

Patterson Plaintiff. '' 


[ ^9 C. L. «. 1663 

Appeal to Privy Council — Application for Leave to Appeal — JudgmerU of one 
Judge — Ministerial and Judicial Acts — Letters Patent, cl. 15. 

The plaintiff obtained a decree in the Court of firat instance. On appeal to the High Court, 
the deciaion of the lower Court was upheld, but the decree was varied in respect of some 
matters, relating to the mode in which the relief to which the plaintiff was declared entitled 
should bo granted. The defendant applied for leave to appeal to the Privy Council, but the 
application was refused, on the ground that the judgment in the High Court and the Court of 
first instance were in effect concurrent judgments, end that no substantial point of law. was 
involved in the case. The defendant appealed under cl. 15 of the Letters Patent. 

Held, that no appeal would lie. 

Mumbmui Amirunnesa v. Baboo Behary LaU (25 W. R., 529) followed. 

In this case an application was made by the defendant in the Privy Council 
Department for leave to appeal against a decree [ 340 ] of the High Court 
(PONTIFBX and McDonell, JJ.h affirming a decision of the Subordinate 
Judge of the 24-Pargannas. The application was refused by Mr. Justice 
Pontifex, who held, that the decisions in the Court of first instance and in the 
High Court were in effect concurrent, and that no substantial point of law 
was involved in the case. It apixsared that the High Court had modified the 
decree of the lower Court on the question of costs and on some other matters 
relating to the manner in w^hich the relief to which the plaintiff* was declared 
should be worked out under the decree. The applicant api^aled. 

Mr. H, Bell for the appellant. 

Mr. Bonmrjee, for the respondent objected that no appeal would lie. 

Mr. Bell^ for the appellant, contended, that there was an appeal, because 
the learned Judge had not followed the provisions of s. 596 of the Code of 
Civil Procedure. He had not* confined himself to his ministerial duties, but 
had gone out of his way to give a judicial decision. In such a case an appeal 
would lie on the authority of Rally Soondery Dabid^s case (I. L. B., 6 Calc., 
594). The learned Judge says, the judgments are in effect concurrent ; that is a 
judicial decision from which there is an appeal. Even if they were in effect 

* Appeal under s. 15 of the Letters Patent, dgam»t the order of Mr. Justice Pontifex, 
dated the 29th April 1681, in the matter of Privy Council Appeal No. 15 of 1881 (in Appeal 
from Original Decree No. 1^ of 1880.) 
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concurrent, that would* not be sufficient. Section 596 requires that the decree 
, appealed from should affirm the decree of the lower Court, and that is not the 
case here. Mmsamut Amirmnesa v. Baboo Behary Lull (25 W. R., 529), is 
not in point here. 

Mr. Bonmrjee was not called upon. 

The judgment of the Court (Garth, C. J., and McDonell, J.) was deli- 
vered by 

Garth, C. J. — This is an appeal from a decision of Mr. Justice Pontifex 
in the Privy Council Department, refusinj» leave to appeal to the Privy Council 
upon the ground that [841] there was no point of law, and that, on the facts, 
the High Court had agreed with the judgment of the Court below. 

A preliminary objection has been*taken by the Standing Counsel that no 
appeal lies under such circumstances ; and there is no doubt that this is an 
attempt to reopen a question which was decided by this Court in the year 1876. 
See Mmsamut Amtrunnesa v. Baboo Behary Lall (25 W. R., 529). 

The sections in the Civil Procedure Code, under whicli Mr. Bell says he 
has a right to appeal, are contained in chaj). xlv; but these sections present no 
new phase of the law upon this subject since the above case was decided, because 
at that time the Privy Council Act, VI of 1874, was in force, and the sections 
in that Act upon the subject ar-e identically the same as those in chap, xlv of 
the Civil Procedure Code of 1877. 

At the time when the above case was decided by Mr. Justice Ainslie and 
myself, we thought it right to consult most of our brother Judges before wo 
delivered our judgment, because it was most important, (having regard to what 
had been the practice of this Court), that some definite rule should be laid 
down. 

For several years past, tlie Judge in the Privy Council Department, 
(selected from amongst the most experienced Judges of the Court), has always 
sat alone to determine points relating to Privy Council Appeals, and especially 
as to whetlier leave to appeal should be granted or refused. For a long time 
no attora]>t was made to appeal against his orders , but for the first time in the 
year 1873 some appeals wore preferred against orders refusing an appeal, which 
Were heard* by Division Benches without the question of jurisdiction being 
raised, though in four out of those cases the Judges' expressed a doubt as to 
whether they had any power to hear the appeal. 

After consulting other Judges, Mr. Justice Ainslie and myself decided in 
the above case that the appeal would not lie ; and one of our principal reasons 
for so deciding was this, that the Judge in the Privy Council Department when 
dealing with such questions had always been considered as acting under the 
]Privy Council orders, rather than as a Judge of the High Court. 

C842J 1 observe we said in that case, we have been unable to find a 
single instance, previously to the 23rd of August 1873, of any attempt to appeal 
agaiiist an order or certificate made by a Judge of this Department ; and, indeed, 
it Is very difficult to understand how an order or certificate under rule 2 of the 
Priyy Council ordoi's could properly be considered as a judgment of the High 
It was in aid of the Privy Council that the rule was established ; it has 
its origin in an Act of Parliament passed expressly for the better administration 
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of justice in Her Majesty’s Privy Council, and the certificate given under it 
would seem rather to form a part of the Privy Council proceedings, than to 
come within the legitimate province of this Court. 

Now the appeal which is now before us is precisely similar to that which in 
the above case we held would not lie , and therefore we are bound by that 
authority. If we had any doubt about the correctness of it, all we could do 
would be to refer the present appeal to a Full Bench. But we do not 
entertain any such doubt. 

Mr. Bell has argued, that the late case of Rally Soondery Dahia v. Hiimsh 
Chunder Choivdhry (I. L. E., 6 Calc., 594) in which I had the misfortune to 
differ from two of my learned brothers, is opposed to tlie case of Masmmat 
Amtrttnnesa v. Behary Lall (25 W. E., 529), but we think it is not so. If Mr. 
Justice Mitter and ffiyself, before whom that appeal was lieard, had been of 
opinion that the question in that case was the same as had been decided in tlie 
former one, we should liave felt ourselves bound by the decision. But we con- 
sidered, rightly or wrongly, tJiat the question was a different one ; that it 
arose under a different section of the Code, and depended on different considera- 
tions. It is a great satisfaction to me that Kally Sooiidery'n case (I. L. E,, 6 
Calc., 594), is now under appeal to the Privy Council , because I trust tliat tlieir 
Lordships may see their way to laying down some definite rule as to what 
orders made by a single Judge of tlie High Court in the Privy Council Depart- 
ment are, or are not, appealable to a Division Bench. 

If those orders are appealable to a Division Bench, it would of course be 
useless that a single Judge should continue any [ 343 ] longer to sit alone in 
the Privy Council Department, because all, or nearly all, his orders would be 
appealed, and thus a double expense would be entailed ui)on suitors, as well as a 
double labour upon the Court. For our jiresent purpose it is sufficient to say, 
that we consider ourselves bound by the former decision in 1876. Mr. Bell’s 
client in the present case is of course not without remedy, because he may 
always appeal to the Privy Council , and we know that their Lordships have 
frequently thought right to admit appeals, when leave to appeal lias been 
refused in this Court. The apiieal must be dismissed with costs. 


NOTES. 

[APPEAL : PRIVY COUNCIL— 

The order being no Judgment, it wan held in the following ca.sos that no appeal lay to 
the Privy Council under Cl 15 of the Letters Patent. 

(1) Order refusing to extend time to file an appeal to the Privv Council — (1900) 33 
Cal. 1323--:10 C. W. N. 980. 

(2) Order granting leave to appeal to the Privy Council — (1890) 17 Cal. 456. 

(3) Order by the Privv Council Department refusing to extend tune to furnish security: — 
(1890) 18 Cal. 182. 

(4) Order refusing to appoint a Receiver . — (1895) 22 Cal. 928. 

See also (1895) 17 All. 438.] 
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Old. m SHAH AHMED SUJAI> v- 

. •m 

CT0al.3tt] . 

The 12th Apnl, 2881. 

Pkesent : 

Mr. Justice Mitter and Mr. Justice Maci^eai^. 


Shah Ahmed Sujad and another Plaintifis 

versus 

Taree Bai and others Defendants.'' 


Cause of Action — Declaratory Decree — Specific Relief Act (I of 1877), 

a 

8. 42 — Civil Procedure Code (Act X of 1H77), 68. 

In a suit for confirmation of possession and declaration of title in respect of land, where 
the plaint did not disclose any facts from which it could be said that the defendants denied 
the plaintiffs* title, but from the proceedings in the original cause it was established, that, 
before the suit was brought, there was a dispute existing between the parties as regards 'the 
title, and that a decree in favor of the plaintiffs had been passed by the original Court on the 
merits of the ease, — 

Held, that though the plaint might have been rejected in the first instance under s. 53 
of the Civil Procedure Code, on the ground that it did not disclose any cause of action, it was 
too late for an Appellate Court to reverse the decree solely on that ground, without being satis- 
fied that no such cause of action was established on the evidence. 

This was a suit brought by the plaintiffs for confirmation of possession 
and declaration of title in respect of a plot of land, [8U] and for the recovery 
of rupees 25 as damages for two palm trees which had been felled by the plain- 
tiffs but forcibly taken away by the defendants. The plaint, after giving the 
history of the plaintiffs' title, and alleging that they were in possession, con- 
tinued : “ The principal defendants, on the 9th Magh 1285 Pusli, forcibly car- 
ried away two palm trees felled by the plaintiffs, and which trees stand on the 
purchased land mentioned above, by which act of defendants there has been a 
shock to the plaintiffs' future possession, and created the date for the cause of 
action." The defendants denied the plaintiffs' title. They also alleged, that 
the plaint disclosed no cause of action for confirmation of possession and de- 
claration of title. The Munsif overruled this last objection, and on the merits 
awarded a decree in favor of the plaintiffs for confirmation of possession, hold- 
ing that the plaintiffs’ title was proved. The Munsif also awarded a decree for 
Bs. 5, the vidue of the palm trees taken away by the defendants. ^ 

On appeal, the only point urged before the lower Appellate Court was, that 
as the plaint disclosed no cause of action for confirmation of possession and 
declaration of title, the Munsif's decree, in so far as it declared the plaintiffs’ 
title, confirming his possession, was bad in law. The lower Appellate Court 
yielded to these objections, and reversed so much of the Munsif's decree as relat- 
ed to these two prayers. As regards the damages, the defendants’ (appellants’) 
pleader, before the lower Appellate Court, stated that he would not contest the 
validity of the decree. 

^Appeal from Appdlate B^ree, Ko. 170^ of 1679, against the decree of Baboo Aubinash 
Chunder Mitter, Additional Subordinate Judge of patna, dated the 22nd May 1879, reversing 
the decree of Moulvi Abdool Aziz^ Munsif of Behar, daM the SOth November 1878. 
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The plaintiffs then specially appealed to tlie High Oourfc. 

Baboo Doorga Pershad for the appellants. 

Mr. Sandel for the respondents. 

The Judgment of the Court (MiTTER and Maclean, JJ.) was delivered by 

HittePy J. (who, after stating the facts as above, continued): — On the 
second appeal it is urged before us that the lower Api)ellate Court was in error 
in reversing the Munsif’s decree [ 345 ] for confirmation of possession. The 
suit was brought on the 3rd May 1878, after tlie Specific Belief Act came in 
force. Section 42 of that Act says : — “ Any person entitled to any legal 
character, or to any right as to any property, may institute a suit against any 
person denying, or .interested to deny, his title to such character or right, and 
the Court may, in its discretion,” &c. Now, in this case, no doubt, tlie plaint 
does not disclose any facts from which it could be said that the defendants 
either denied their title or were interested to deny it , but from the proceedings 
in the lower Court it was establislied, that, before the suit was brought, there 
was a dispute between the parties as regards the title of the plaintiffs. That 
being so, although, under s. 53 of the Procedure Code, the Munsif might have 
rejected the plaint on the ground that it did not disclose any cause 
of ' action for maintaining a suit for declaration of title and confirmation 
of possession, yet a decree having been passed by the Munsif upon 
the merits, it was too late for the Appellate Court to reverse that 
decree upon the ground that the plaint did not disclose any cause of action for 
declaration of right and confirm action of possession. The Appellate Court 
could only reverse the decree if it was satisfied, that not only the plaint did 
not disclose any cause of action for granting a declaratory decree, but that no 
such cause of action was established on the evidence. That cannot he said in 
this case, because it is quite clear from the written statement and other proceed- 
ings in the case, that there was really a disiiute between the parties as regards 
the plaintiffs* title before tlie suit was brought. We, therefore, reverse the 
decree of the lower Appellate Court so far as it reverses the decree of the 
Munsif, and remand the case for retrial. Costs to abide the result. 

Appeal allou'pdj and canr remanded. 


3 CAL.— 104 
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WOOPENDBO NATH SIBCAB v. 


' [8463 T)ui 6th May, 1881. 

Present ; 

Mr. Justice Pontifbx and Mr. Justice Field. 


Woopendro Nath Sircar and another (Judgment— Debtors.) 

versus * 

Brojendranath Mundul (Decree — Holder)* 


Material Jrreqularity — Setting aside Sale —Dissuading Purchaser 

from Bidding — Ctinl Procedure Code (Act X of 1H77), s, 311 — Lear>e 
to Bid — Decree-holder related to Manager of Defendant. 

[ gC.L.J. 244.1 

When liberty is given to a decree-holder to bid at the sale of the judginent-debtor’» pro- 
perty, he in bound to exercise the most sorupulouR fairness in purchasing tjiat property, and 
if he or his agent dissuades others from purchasing at the sale, that of itself is a sufficient 
ground why the purchase should be set aside 

Where a decree-holder was joint iii family with the manager of an infant defendant, and 
the defendant's property was to be sold in execution of the decree, — 

Held, that the decree-holder ought not to be granted leave to purchase at the sale, because 
any purchase made by him would bo for the benefit of the family of which the manager of the 
infant defendant was one of the members ; and it would in fact be a purchase by an agent of 
the property of his principal. 

Baboo Umbica Churn Bose for the appellants. 

Baboo Bhoivany Churn Dutt for the respondent. 

The facts of this case fully appear from the judgment of the Court 
(PONTIPEX and FIELD, JJ.), which was delivered by 

Pontifex, J. — In this case the api^ellants are the judgment debtors, and 
they sought under s. 311 to set aside a sale made under a mortgage decree on 
the ground of irregularity, alleging that they had sustained substantial injury 
by reason of that irregularity, ths full price for the property not having been 
obtained. The plaintiff in the suit in which the property was sold was a 
mortgagee, and he obtained leave to bid, and purchased two lots at that sale. 

Now it appeal's that his uncle Badhamohun, who is joint in estateiMind lives 
in commensality with him, had been appointed by the Court of Wards the 
manager of one of the infant defendants ; and this purchase by the plaintiff- 
[ 847 ] holder, was in fact a purchase for the benefit of the joint family, as is 
not denied by the pleader for the decree-holder. Now some evidence was 
lead before us, showing that there was irregularity with respect to one of 
these lots, in publishing the procl^ation of sale on the premises, and that the 
full price was not obtained for the properties ; but we think it is not necessary 

* Appeal Item Original Order, No. 52 of 1881, against the order of Baboo Bhoobun 
Ohundor Mookerjee, First Subordinate Judge of the 24-Pargannas, dated the 29th January 
1881. 


826 



BBOJENBRANATH MUNDUL 11881] * hhA. 7 Cal. Ml 

to proceed upon that ground. It appears from the evidence adduced by the 
decree-^holder that the am-mukhtear of Badhamohun, the uncle of the decree- 
holder, and manager of the infant defendant, at the time when the sale was 
taking place, discouraged other bidders from bidding for the property. The 
evidence of the decree-holder’s own witnesses is, that this am-mukhtear went 
about at the sale stating that the decree-holder would bid up to Bs, 1,000 per 
cotta, and both these witnesses say that they were dissuaded from bidding in 
consequence of the statement. The first witness says, that this statement '^as 
made to him by the am-mukhtear himself. The second witness does not say 
that the am-mukhtear informed him that he was prepared to bid Bs. 1,000 
for every cotta, but he says that some one at the time of the sale did tell him that. 
We think that when liberty is given to a decree- holder to bid at the sale of the 
judgment^4ebtor’s property, he is bound to exercise the most scrupulous 
fairness’*'*' in purchasing that property ; and if he or his agent dissuades 
others from purchasing at the sale, * that of itself is a sufficient g4lShnd 
why the purchase should be set aside. We find that the judgment-debtdt 
summoned Badhamohun, the uncle of the decree-holder, who, as I have said, 
was joint with him, and for whose joint benefit the purchase was made, as 
a witness upon this proceeding ; but Badhamohun refused to attend, and 
the judgment-debtor, therefore, was unable to examine him upon this point. 
We think, however, that there is ample evidence to show, that, at the sale, 
the am-mukhtear of Badhamohun did go about discouraging bidders from 
purchasing, and that the bidders were dissuaded from bidding at the auc- 
tion ; and that, therefore, the sale should be set aside. We are of opinion that, 
at any future sale, inasmuch as the decree-holder is joint in family with the 
manager of one of the defendants, leave ought not to be granted [848] to him to 
purchase at the sale, because any purchase made by him would be for the 
benefit of the family of which the manager of the infant defendant is one of 
the members ; and it would in fact be a purchase by an agent of the property 
of his principal, a purchase which this Court cannot recognize. Under the 
circumstances, we think the appellant should have the costs of this appeal. 

Appeal allowed. 


NOTES. 

CEXECUTIOK—IALE— LEAVE TO BID.— 

The observation in this case that the decree- holder ought to be very fair was held to be 
too sweeping, by the Privy Council in (1899) 23 Mad. 227 P. C. (1900) 4 C. W. N. 474, though 
the actual decision here was held by them to be correct Disparaging remarks by persons other 
than the decree-holder do not vitiate the .sale — (1889) 17 Cal. 152. A concert among buyers 
inclusive of the decree-holder- bidder not to bid high does not of itself vitiate the sale : — 
(1899) 28 yad. 287 P. G. 

Similarly it was held that an agreement with the co-lessee of the judgment-debtor to sell 
the property to him in consequence of which the co-lessee refrained from bidding does not of 
itself vitiate the sale (1908) 36 Cal. 226^-9 C. L. J. 244.] 

' *[The Privy Council m (1899) 28 Mad. 227 extracting this passage from the jodgment, 
state, ** with the decision of that case no fault is to be fofind. The decree-holder there was 
acting in concert with, and partially for the benefit ^of, one who stood in fiduciary relation to 
the infant debtor; and there Avas clearly a conflict between their duty and their interest. 
The passage extracted from the judgment was not necessary for the decision, and in their 
Lordships’ opinion it is too siieeping in its terms. In Mahabir Pershad Singh v. Maenaghten 
(1889) 16 Cal. 682 it is laid down that leave to bid puts an end to the disability of the mort- 
gagee, and puts him in the same position as any other purchaser. All purchasers are bemnd 
to^abstain from breaches of trust and from intimidation or falsehood in keeping of bidders.’^] 
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r CiU. 8M * SHAltA SOONDARY v. 

C8 Cal. 8«8] 

The 10th May, 1881. 

Present : 

Mr. Justice Morris and Mr. Justice Prinsep. 


Shama Soondary Plaintiff 

versus 

Ilurro Soondary and others Defendants." 


Valuation of Suit — Duty of AppelUite Court — Court Fees Act (VII of 1870), 

^ s. Hi — Civil Procedure Cade (Act X of 1877), s. 878 

^ A KUit was instituted and tried on the merits in the Court of a Subordinate Judge 
without any objection being taken, either by the defendants or by the Court, that the plaint 
was msufiiciently stamped. The defendants appealed on the merits, and the District 
Judge,, being of opinion that the stamp on the plaint was inadequate, oalled upon the 
plaintiff to pay the additional fee which would have boon payable, had the objection been 
taken and the question rightly decided in the Court of first instance. 

Held, on second appeal, that the order of the Judge was properly made under s. 12, cl. li 
of the Court Fees Act, VII of 1870. 

Kala Chand Son v. Anund Kristo Bose (22 W. R., 433.), dissented from. Section 578 
of the Civil l^ocedurc Code, explained. 

In this case tlie plaintiiT sued to obtain from the defendants certain mkas^ 
or general adjustment papers and account books of a business, which the plain- 
tiff alleged had been carried on by the defendants on behalf of the plaintiff’s 
deceased husband. The plaint was stamped with a ten -rupee stamp, though thei 
plaint stated that “ the presumed loss for not rendering to me the account pa- 
pers sought for may amount to more than [ 849 ] Es. 4,000. " No objection 
was taken that the plaint was insufficiently stamped, and the Court of the 
first instance decided the case on the merits in favour of the plaintiff. The 
defendants appealed, and the Judge, sm moiii, held*, that before he could go into 
tbe merits of the case, he must, under s. 12, Act. VII of 1870 (the Court 
Fees Act), require the plaintiff to pay in such an additional amount as 
would make up the fee payable on a ■ suit valued at four thousand rupees. The 
plaintiff' appealed to the High Court. 

Baboo Sreenath Das and Moonshee Serajul Islam for the appellant. 

Mr. Branson and Baboo Bykunt Nath Das for the respondents. 

The Judgment of the Court (Morris and Prinsep, JJ.) was delivered by 

Morris, J. — The plaintiff, as a member of a partnership concern, brings 
this suit against her co-partners and certain persons, who have acted as servants 
of the concern, to obtain from them certain account papers which she specifies. 
She estimates the loss arising from the defendants not rendering these accounts 
to her at Bs. 4,000, but she values the suit at Es. 10 only, as she seeks to 

*Appeal from Appellate Decree, Ko. 917 of 1879, against the decree of J. C. Geddes, 
Esq., Judge of Tippera, dated the (ith January 1879, reversing the decree of Baboo Kally Dat^b 
Eiutt, Second Suho^inate Judge *of that district, dated tbe ICth May 1877. . ,, 
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obtain a simple declaratory decree, and intimates her intention of bringiti|4 a 
further suit for account after she has received the account papers which she 
requires. , 

The first Court framed certain issues, none of which had reference to the 
valuation of the suit, and finally gave a partial decree in favour of the plaintiff. 
Against this judgment the defendants appealed, and their memorandum of 
appeal was engrossed on a stamp of like valuation. The District Judge, on 
taking up the appeal, w^as of opinion that the plaint boro an inadequate stamp, 
and under the proviso in the 1st clause of s 12 of tlie Court Fees 
Act, VII of 1870, called upon the plaintiff to make good ilie stamp due upon 
the full amount of her claim viz,, Es. 4,000. As she failed to do this 
within the required time, the District Judge set aside the decision of the 
[ 360 ] Subordinate Judge “ as void for want of jurisdiction.” Against this 
order a special appeal has been preferred ^o this Court, and the ground take9|^ is, 
that the District Judge has erred in law in the construction vrhich he put uponii 
the 12th section of the Court Fees Act ; in other words, that, as no question re- 
lating to valuation for the purpose of determining the amount of fee chargeable 
on the plaint was decided by the Court of first instance, the Apjiellate Court 
was not competent, under the 2nd clause of s. 12, to raise the point of its own 
motion and require an additional fee to he paid. In support of tliis contention, 
the case of Kaki Chavd Sm v, Anund Knsto Bose (22 W. R., 433) is referred 
to, in which, in a case presenting somewhat similar circumstances, a Division 
Bench of this Court expressed the opinion that “ tlie object of the proviso, ” 
(to s. 12) “ was no doubt to enable the Apjiellate Court to interfere for the 
protection of the revenue in a case where a question of that sort might be raised 
and improperly decided. In the present case, even if it be assumed 
that the stamp originally paid was, what it really was not, insufficient, there 
was no question .raised in the Court of first instance. It seems to us, therefore, 
that the Subordinate Judge ought not to have allowed to be raised on tJiis 
occasion a question which neither had been raised in the first Court, where, 
if necessary, the amount of additional stamp might have been at once paid, 
nor. in the grounds of appeal. ” 

We observe that, in that case, the Court held that the stamp originally paid 
was hot insufficient, and therefore this expression of oiiinion relative to s. 12 of 
the Court Foes Act taking the form of an obiter dictum cannot be regarded as 
an authoritative declaration of the law. 

It appears to us that the words “every question relating to valuation . . , 
on a plaint . . . shall be decided by tlie Court in whicli such plajnt is filed 
<fcc., ” do not carry with them the meaning fciiat a distinct question or issue 
relating to valuation must be raised and a formal decision thereon passed by 
the Court of first instance before a Court of appeal can interefere. The law, 
s. 54, Code of Civil Procedure, directs that a plaint shall be rejected if the relief 
sought is undervalued, and the plain- [ 861 ] tiffs, on being required by the Court 
to correct the valuation witliin a time to be fixed by tlie Court, fails to do so ; 
or if the relief sought is properly valued, but the plaint is written upon paper 
insufficiently stamped, and the plaintiff*, on being required by the Court to 
supply the requisite stamp paper within a time to be fixed by the Court, fails 
to do so. 

No plaint can be accepted and registered until these preliminary questions 
of valuation and sufficiency of stamp have been deteiiiiined by the Court, and 
therefore it seems to us that it would be straining the language of s. 12 to say, 

• 
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that the question relating to valuation therein mentioned has only reference to 
a question raised as a distinct issue, and decided by the Court of first instance 
in the presence of, and as between, the parties to the suit. 

If then the Court of apjjeal should, as in the case now before us, consider 
that the plaint has been admitted ** to the detriment of the revenue, ’’ the law de- 
clares that it shall I’equire the party by whom such fee has been paid to pay as 
much additional fee as would have been payable had the question been rightly 
decided, ” — ^that is, in the present case, that the plaintiff (respondent) shall pay 
the additional fee on his plaint. If he does not do so, provisions of s. 10, 
para, ii, shall apply, ” or “ the suit” (/.^., the appeal ‘‘ shall be stayed until the 
additional fee has been paid. If the additional fee is not paid within such time 
as the Court shall fix, the suit shall be dismissed.” From this we understand, 
that, unless the plaintiff submits to the order of the superior Court, he loses any 
adj||ntage that he may have obtained*on his improperly-stamped plaint. This 
^8 ^actly what the District Judge has done in the present case, though the 
terms of his order that tlie suit is ** void for wfint of jurisdiction ” are not 
exactly in accordance with law. We understand him, however, to mean, that 
as the plaint was not properly admitted, the lower Court could not try the suit, 
and that, therefore, it must be dismissed on that ground, and not on its merits. 

But it is next contended, that an Appellate Court could not consider this 
matter, because s. 578 of the Code of Civil Procedure declares that ** no decree 
shall bo reversed, i^c., on [ 352 ] account of any error, defect, or irregularity not 
affecting the merits of tfie case or the jurisdiction of the Court. ” This provision 
is a re-enactment of s. 360, Act VIII of 1859. But while the Act of 1859 was 
in force, the Court Fees Act of 1870 was passed, and s. 12 of that Act just 
quoted clearly made it the duty of a superior or Appellate Court to take action 
for the protection of the revenue, and to dismiss the suit, if the party in 
default did not pay in the deficient court-fee. 

That was clearly an exception to h. 360, Act VIII of 1869. The Code of 
1877 has merely followed m the steps of the Act of 1859. Section 12 of the 
Court Fees Act is still in force, and must be read with s. 578 of Act X of 1877 in 
the same manner as it was read with s 360, Act VIII of 1859. We are, there- 
fore, of opinion, that the judgment of the Court below is right, and we dismiss 
this special appeal with costs. 

Appeal dismissed. 


NOTES. 

C8<se, besides, 12 All. 129 , 15 Mad. 288 , Jn^amiathalycr'a Court Fees Act (1904) pp. 
84—88.] 
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APPELLATE CBIMINAL. 

The 3rd June, 1881, 

PkesenT: 

Sir Bichard Garth, Kt., Chief Justice, and 
Mr. Justice Prinsep. 

In the matter of the Petition of Biasat Ali, alius Babu Miya, alias Bodiuzzuma 

The Empress 
versus 

Biasat ali< alms Babu Miya, alms Bodiuzzuma. 

Forgery — Attempt to commit Forgery — Indian Penal Code 
(Act XLV of 1860), ss, 465 and 511. 

A person cannot be convicted of an attempt to commit an oifcnce under s. 511 of the 
Indian Penal Code, unless the offence would have been committed if the attempt charged had 
succeeded. 

A prisoner who was charged with attempting to commit forgery of a valuable security, 
was found guilty by the jury of attempting to commit forgery. The jury explained their find- 
mg by saying that the prisoner had ordered certain receipt forms to be printed similar to those 
used by the Bengal Coal Company, and that one of these forms had actually been printed and the 
[ 358 ] proof corrected by him ; that the prisoner had had an intention of making such addition to 
the printed form as would make it a false document ; and that he did this dishonestly and with 
intent to commit fraud. The Sessions Judge sentenced the prisoner to rigorous imprisonment 
for one year under 8S.465 and 511 of the Indian Penal Code for attempting to commit forgery. 

Held, that the conviction was wrong, and must be set aside. 

In this case the prisoner was ciiarged with cheating under ss. 417, 
419 of the Indian Penal Code ; with attempting to cheat under tlie same sec- 
tions and s. 511 ; with abetment of forgery under ss. 109, 116, and 465 , and 
with attempting to commit forgery of valuable securities for the purpose of 
cheating, ss. 467, 468, and 511. The prisoner pleaded not guilty. From 
the evidence it appeared, that the prisoner had given orders to the 
Burdwan Press to print one hundred receipt forms similar to those 
formerly used by the Bengal Coal Company ; that he corrected • one 
proof of those forms, and was suggesting further corrections in a second proof in 
order to assimilate the form to that at present used by the Company, when 
he was arrested by the police. The prosecution alleged that the prisoner 
intended to make use of these receipts and represent them to be those of 
the Bengal Coal Company for the purpose of cheating. The Sessions Judge 
considered that there was no ground for proceeding on the first and second 
charges, as there was in his opinion no evidence of deception having l>e6n used 
when the printer of the Burdwan Press agreed to receive the money and to 
print the forms, and on those two charges, he directed the jury to return a 

* Criminal Appeal, No. 61 of 1681, against the order of W. H. Paget Officiating 
Sessions Judge of Burdwan, dated the 9th December 1860. 
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verdict of not guilty. On the other two charges, the jury were unanimous in 
finding the prisoner guilty of an attempt to commit forgery ; not guilty of an 
attempt to forge a valuable security ; and not guilty of abetment of forgery. 
When asked to explain the facts upon which they found the prisoner guilty, the 
jury said that the prisoner did order the receipt forms to be printed ; that, though 
the form actually printed was not a document within the meaning of s, 29 of 
the Penal Code, the prisoner had an intention of making such addition to it as 
would make it a false document ; and that he did this dishonestly and with intent 
to commit fraud. The prisoner was sentenced, under ss. 465 and [854] 511 
of the Penal Code, to be rigorously imprisoned for one year. The prisoner 
appealed to the High Court. 

Moonshee Serajul Islatn for the prisoner. 

No one appeared for tlie Crown.* 

The judgmeats of the Court (Gahth, C. J., and Prinsep, J.) were as 
follows: — 

Garth, G. J. — The prisoner in this case was charged with an attempt to 
commit forgery, and the facts proved were that he gave orders to the Burdwan 
Press to print one hundred receipt forms similar to those which were formerly 
used by the Bengal Coal Company ; that he corrected one proof of those forms, 
and was suggesting further coiTeotions in a second proof in order to assimilate 
the form to that now used by the Company, when he was arrested by the police. 
The jury found him guilty of an attempt to commit forgery, “ in that he dis- 
honestly and with tlie intent to commit fraud caused a document to be printed 
with the intention of making such an addition to it as would make it a false 
document.” 

Assuming this finding of the jury, as to what the prisoner actually did, to 
be correct, the question is, whether he could be legally convicted of an attempt 
to commit forgery ? The definition of forgery in ss. 463 and 464 of the Indian 
Penal Code, so far as it is necessary to refer to it for our present purpose, is as 
follows : — Section 463 says, “ Whoever makes a false document, or part of a 
document, witJi intent to commit fraud, commits foi’i^ory. ” And by s. 464 a 
person is said to *’ make a false document who dishonestly makes or executes 
a document, or part of a document, with the intention of causing it to be 
believed that sucli document, or part of a document, was made, sealed or 
signed by or by the authority of a person, by whom, or by whose authority, he 
knows that it was not made, sealed or signed. ” 

Now in this case the jury have not found that the receipt form in itself 
was a false document. If they had, they must have found the prisoner guilty 
of forgery, and not of the attempt to commit it. They considered, and rightly 
consider^, as it seems to me, that without tlie addition of a seal or signature 
[S58] purporting to be tlie seal or signature of the Bengal Coal Company, 
the printed form would not be a false document. Their view, as I understand 
it, was, that the commencing to print or write a document, which, when 
completed, was intended to be a false document, amounted, if coupled with 
the intent to defraud, to an attempt to commit forgery* 

But it has been suggested, that the printing and correcting of a form 
which is intended by additions, which are to be made to it, to be a false 
document, is in itself tt^ making of a part of a false document within the 
ineaning of s. 464, and therefore amounts to forgery. If this were so, it seems 
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to me that the mere printing or writing of a single word upon a piece of paper, 
however innocent the word might be, would be the making a part of a false 
document, if it were coupled with an intention to add such other words to it 
as would make it eventually a false document. In my opinion this is very 
far from the meaning of s. 464 ; and I think that such a construction of the 
a section involves a misconception, not only of the word “make," but also 
of the sense in which the phrase “ part of a document " is used in the section. 

I consider that the making " of a document, or part of a document, does 
not mean “ writing " or “ printing ” it, but signing or otherwise executing it; 
as in legal phrase we speak of “ making an indenture " or “ making a promissory 
note," by which is not meant the writing out of the form of the instrument, but 
the sealing or signing it as a deed or note. The fact that the word “ makes " 
is used in the secl;io*n in conjunction with the words “ signs," “ seals " or “ exe- 
cutes,” or makes any mark “ denoting the^exocution, &c..” seems to me very clearly 
to denote that this is its true meaning. What constitutes a false document, or 
part of a document, is not the writing of any number of words*which in themselves 
are innocent, but the affixing the seal or signature of some person to the document, 
or part of a document, knowing that tlie seal or signature is not his, and that 
he gave no authority to affix it. In other words, the falsity consists in the 
document, or part of a document, being signed or sealed with the name or seal ^ 
'•of a person who did not in fact sign or seal it. 

[SS6] Referring then again to the finding of the jury, the question in this 
case seems to be, whether what the prisoner did, amounted to preparation 
only, or to an actual attempt to commit the offence. 

In the case of Reg v. Checseman (Lee Cave’s Rep., 145), Lord Black- 
burn thus defines an attempt to commit a crime. He says . — “ There is no 
doubt a difference between the preparation antecedent to an offence and the 
actual attempt , but if the actual transaction has commenced, which would 
have ended in the crime if not interrupted, there is clearly an attempt to 
commit the crime ; " and in McPherson's case (Dears & B., 202), Cockburn, 
C. J., says : — “ The word attempt clearly conveys with* it the idea, that if 
the attempt had succeeded, the offence charged would have been committed. 
An attempt must be to do that which, if successful, would amount to the 
felony charged." It seems to me, that this definition of an attempt to commit 
an offence is a sound one, and »|>plymg it to the present case, the question 
is, whether what the prisoner did amounted to an attempt to make a false 
document. 

I have already said that, in my opinion, the printed form was not in itself 
a false document, and that it would not have become a false document,* or part 
of a document (according to the definition in s. 464), until the seal or signature 
of the Bengal Coal Company had been forged upon it, so as to make it appear 
that such seal or signature was that of the Bengal Coal Company. The prisoner, 
therefore, would not be guilty of the offence of forgery until the printed form 
had thus been converted into a false document ; and for the same reason, I think 
that he would not be guilty of an attempt to com'mit forgery until he had done 
some act towards making one of the forms a false document. If, for instance, 
he had been caught in the act of writing the name of the Company upon the 
printed form, and had only completed a single letter of the name, I think that ^ 
he would have been guilty of the offence charged, because (to use the words of 
Lord Blackburn) ** the actual transaction would have commenced, which would 
have ended in the crime of forgery, if not interrupted." But as it was, all that 
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he, did [ 887 ] consisted" in mere preparation for the commission of the crime. 
He was no more guilty of an attempt to commit forgery in having the forms 
printed, than he would have been of an attempt to commit burglary by having 
a false key made of the house where he intended to commit the offence. 

I think, therefore, that the conviction should be set aside, and the prisoner 
discharged. He may think himself extremely fortunate that his premature 
arrest prevented him from completing what he evidently intended. 

PrinsePi J. — 1 concur in setting aside the verdict of the }ury and the sen- 
tence passed on the appellant, because, in my opinion, the acts found by the 
jury to have been committed do not amount to an attempt, but at most only to 
a preparation to commit a forgery which might have proceeded no further. I 
agree in the opinion expressed by the Chief Justice regarding the legal definition 
of an attempt to commit an offence, — vis,, that there must be something 
“ Commenced which would have ended in the crime if not Interrupted. ” The 
prisoner, must, thertfore, be acquitted and released. 

Conviction set aside. 


NOTBS. 

{PENAL CODE— ATTEMPT.— 

In Mo Crea’s case (1893) 15 All. 173 this docisioii was disapproved , See Mayne’s Criminal 
Law (1904) Ch. XV. See also (1869) Rat. 470 ; (1894) 22 Cal. 131 ; (1902) 1. B. L. R. 264.] 

[7 Gal. 8S7] 

APPELLATE CIVIL. 

The 29th April, 1881. 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. 

Justice McDonbll. 

Jotendro Mohun Tagore and others Defendants 

versus 

Jogul Kishore (Plaintiff)’*' 


Bight, Title, and Interest, Sale of — Estate taken by Purchaser. 

The test to be applied in order to determine the exact interest which passes at sale under 
the words “ right, title, and interest ” of a Hindu widow in any properties, depends upon the 
question whether the suit in which the sale was directed was one brought against the widow 
upon a cause of action personal to herself, or one whidi affects the whole iiiheritanoe of the 
property in suit. 

The principle in Baijun Doobey v. Brij Bhookun Lall Amusti (L. R., 2 I. A., 275; S.* 
C., I. L. R., 1 Calc., 133) followed. 

* Appeals from Original Decrees, Nos. 324 and 332 of 1879, and Nos. 38 and 74 of 1880, 
against the decree of Baboo Kristo Chundor Chatterjee, Subordiuate Judge of Nuddea, dated 
t]te'12tb of September 1879. 
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[ 858 ] The property in dispute in this suit had been sold in execution of a 
decree obtained against a Hindu widow named Sharodamoyee, and had been 
purchased by one Woomamoyee Burmohinia, the decree-holder. Subsequently 
Woomamoyee conveyed the property by deed of gift to her son Gour Mohun, 
by whom it was again sold to the Maharajah defendant (the defendant No. 1). 
Sharodamoyee died in 1869, and her property devolved upon Behari Lall Ba^, 
the brother of her husband Norender Chunder Rai, as the next reversionary 
heir. A decree had been obtained by one Baghub Chunder Banerjee against 
Behari Lall Rai, and in execution of this decree he attached the property in dis-r 
pute, which had been previously sold under the decree of Woomamoyee. The 
second sale took place in April 1870, and the property was then purchased by 
Eamdhone Ohetlanghi (predecessor of the defendant No. 3) ; and he, on the 
28th April 1878, sold it to the plaintiff. 

The plaintiff then brought this present suit against the defendants Nos. 1, 
2, and 3 ; the defendant No. 2 being the patmdar of the defendant No. 1, and 
the defendant No. 3 being the representative of Ramdhdne Chetlanghi, the 
plaintiff’s vendor. The suit was to obtain possession of the property on the 
allegation that, at the sale in execution against Sharodamoyee, Woomamoyee 
merely purchased the life-interest of a Hindu widow, and that, on the death 
of Sharodamoyee, the title of the defendant No. 1 became extinguished. 

The defendants contended, that the decree obtained by Woomamoyee 
against Sharodamoyee was decree against Sharodamoyee not in her personal 
character, but as representing her husband’s estate, and that the sale passed 
not only her iHWn life-interest but the interest of the reversionary heirs as well. 

From the report of the previous litigation between Woomamoyee 
and the other members of the family (contained in the Sadr Dewany 
Reports for 1859, p. 1659), it appears that Woomamoyee was the widow 
of one Bhoirub Chunder Rai, who died in 1822, On his death his five 
surviving brothers (one of whom was the father of Norender Chunder Rai, the 
husband of Sharodamoyee) took possession of his share under a hibanci.ma, 
[389] which it was alleged that Bhoirub had executed in their favour shortly 
before his death, but his widow Woomamoyee continued to live in the family 
dwellinghouse and was supported from the income of the joint property. In 
1851 disputes arose between the members of ]oint family, and a partition of 
the joint property was made, but no share was allotted to Woomamoyee, on the 
ground that her husband Bhoirub had given his share to his surviving brothers 
by the hibanama. Being thus excluded from the inheritance of her husband, 
Woomamoyee brought a suit against all the members of the family, who had 
partitioned the family property amongst themselves, to set aside the hibanama 
alleged to have been executed by her husband, and to recover possession of the 
one-sixth share of her husband with mesne profits from the date of her dispos- 
session. The suit was dismissed by the Principal Sadr Amin ; but on appeal 
the Sadr Dewany Adawlut reversed the lower Court’s decision, and set 
aside the hibanama and awarded Woomamoyee possession of the one- 
sixth share of her husband with mesne profits . and costs : it was in exe- 
cution of -this decree for mesne profits and costs that the property of Sharo- 
damoyee, who was one of the defendants in the suit, as representing her 
husband Norender Chunder, was attached and sold and purchas^ by Wooma- 
moyee. 

The Subordinate Judge held, that the cause of action, namely, dispossession 
of Woomamoyee by her oo*sharer$, having occurred after the death of Norender 
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Ohunder, and during the possession of Bharodamoyee, must be considered as a 
personal action against Sharodamoyee, tor which her husband’s estate was not 
liable ; and therefore her right and interest only, and not the estate itself, 
passed under the execution-sale to Woomamoyee : and he further found that the 
defendant No. 1, who held under that sale, was not entitled to retain posses- 
sion after the deatl} of Sharodamoyee. Against this decision the defendant No. 
J appealed to the High Court. 

Mr H, Bell (with him Baboo Srinath Dass and Baboo Nil MadhubBose) tor 
the appellants. — The decree obtained by Woomamoyee was not a personal decree 
against Sharodamoyee. The [360] suit was for the recovery of a one-sixth 
share of the family property, and was brought against all the members of the 
family who were wrongfully keeping her out of possession. It was, therefore, 
a suit against Sharodamoyee and the other members of the family as repre- 
senting the estate. The decree awarded Woomamoyee possession of the one- 
sixth share, and it also gave her mesne profits and costs. ^ These mesne profits 
and costs were as much a part of the decree as the decree for her specific share. 
If, the reversionary heirs are bound by that part of the decree which gave 
Woomamoyee her six3cific share, they must be equally bound by that part of 
the decree which awarded mesne profits and costs. Sharodamoyee might have 
borrowed money to pay off tlie mesne profits and costs, and tlie loan would have 
been a legitimate charge on the estate : Grose v. Amirtamayi Dasi (4 B. L. E., 0. 
J,, 30.) When, therefore, Woomamoyee attached the property of Sharodamoyee 
in satisfaction of her decree for mesne profits and costs, she was attaching 
for a debt for which lier husband’s estate was liable , and she was entitled 
to sell not only Sharodamoyee’s life-interest, but tlie estate itself : Bisto Behares 
Sahoy v. Lalla Byjnath Persad (16 W. R., 49), and Mohima Ghimder Boy v. 
Bam Ktshore Acharjee (23 W. R , 174). In considering what passes at an exe- 
cution-sale against a widow, the nature of the debt must be considered. If the 
debt was one binding on the reversioners, the whole estate passes : Ishan C. 
Milter v. Buhsh Ah So^idagur (Marsh., 614) The General Manager of the Baj 
Durbhunga v. Maharjah Bamaput Hing (14 Moore’s 1. A., 635) In execution- 
proceedings, it is not the form of the decree but the substance of the transaction 
which is considered ; Btssessnr Latl Sahoo v. Maluirajah Luchmessur Singh 
(L. R., 6 I. A.. 237). 

Baboo Unnoda Prosad Banerjee, Baboo MohmiMohunBoy, Baboo Bashbe- 
hary Ghose^ and Baboo Jogesh Chunder Deg for the respondent. — The decree 
against Sharodamoyee for mesne profits and costs was merely a personal decree 
which she was bound to C861] satisfy. Even if it was a decree binding on the 
estate, the estate would not be liable, unless it was shown that she had no means 
at her disposal to pay the debt. She could only encumber the estate in case of a 
pressing necessity. A widow is bound to defray from the income of the estate all 
proper and reasonable charges : Boy Miikhun Lall v. Stewart (18 W. E. 121). 
But the decree for mesne profits and costs was a simple decree for money, and ivas 
in no way binding on the estate. Where the decree against a Hindu widow is in 
its terms only a personal decree, tlie sale passes only a life-interest : Batjun 
Doobey v. Brig Bhookim Lai Aivusti (L. R. 2 I. A., 275 ; S. C., I. L. R., 1 Calc. 
133). See also Kistomoyee Dassee v. Prosnnno Naratn Chowdhry{& W. R., 304). 
In Nttgender Chimder Ghose v. S. M. Kaminee Dossee (11 Moore’s I. A., 241 ; 
S. 0., 8 W. R., P. C., 17), the Privy Council held, that money paid by a mort- 
gagee to the Collector to stop the sale of an estate, was a mere personal debt 
binding on the widow in possession, but not binding upon the reversioners. 
The Privy Council there p^oint out the form which a suit should take if it is 
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sought to bind the reversioners. In the present case, it’ cannot be contended 
that the reversioners are bound, because all that was sold under Woomamoyee's 
decree was the right and interest of Sliarodamoyee. The recent case of 
Baijun Doobey v. Brtj Bhookun Lai AwusU (L. R., 2 I. A., 275 ; S. C., I. L. 
R., 1 Calc. 133), is a clear authority that where a widow^s rights and interests 
are sold, only the widow’s estate passes to the purchaser. 

Mr. JT. Bell in reply cited Phcohhimd Lall v. Jlughoohuns Stthye (9 W. 
R., 108) and Mayne’s Hindu Law, page 545, on the point that a Hindu widow 
is not bound to devote her private income to defray a cliargo binding on the 
estate. 

The judgment of the Court (Garth, C. J., and McDonell, J.) was 
delivered by 

Garth, C. J. — The two suits (Nos. 63 and 64) out of which this appeal 
arises were brought to recover possession of a si i are in an ancestral estate 
which originally belonged to Neelcanth Roy. 

[8B2] Neelcanth Roy left six sons, who lived together in corninensality 
and carried on a joint business, each having a sixth of the ancestral property. 

^ The eldest of these sons was Bhoirub Rai, who died leaving a daughter, 
Woomamoyee, and two grandcliildren. 

Two days before Bhoirub’s death, it was alleged by his brothers that he 
executed a hibanaina, the effect of which was to disinherit liis own daughter 
and grandchildren, and to convey his share of the property (subiect to certain 
provisions for the maintenance of his own/arnily) to his surviving brothers. 

The existence of this alleged hibanaina ajipears to have been kept secret 
for some time. Bhoirub died m the year 1822, and after his death the family 
continued to live together as before m corninensality, the eldest male member 
acting as the kurta. In 1851, however, disputes arose in the family. The 
hibanama was then brought to light, and a private partition took place 
amongst the brothers, excluding, of course, the heirs of Bhoirub. 

Upon this a suit was brought by Woomamoyee and others, claiming, 
under, Bhoirub, to set aside the alleged hibanama, and the partition that had 
been made in pursuance of it , and the ultimate result of this suit before the 
Sadr Dewany Adawlut, was, that the hibanama and the partition were both 
set aside, and Bhoirub’s share of the property was restored to Woomamoyee, 
his next heir, who obtained a decree against the defendants for mesne profits 
and costs. 

Amongst others of the family who were made defendants in that suit w^as 
Sharodamoyee, the widow of Norender Chunder Rai, wJio was one of Bhoirub’s 
nephews, and after obtaining hei decree, Woomamoyee took out execution 
against Sharodamoyee, and sold her share of the family property in execution 
to satisfy the amount of mesne profits and costs. Woomamoyee herself became 
the purchaser at that sale, and having bought Sharodamoyee 's share, conveyed 
it by gift to her son Gourmohun, who again sold it to Maharajah Jotendro 
Mohun Tagore, who is the principal defendant in the present suit. 

In the year 1869 Sharodamoyee died ; and on her deaths Behari Lall Rai, 
her nephew, became her reversionary heir. [ 863 ] One Raghub Chunder Banerjee 
had a decree against Behari, and under that decree he sold the right, title, and 
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interest which Behjfiri had in Sharodamoyee’s share of the family property. 
Bamdhone Chetlanghi purchased this interest at the sale, and conveyed it after: 
wards to the present plaintiff in the names of two of his servants. 

These suits have now been brought by the plaintiff to recover the property 
from the Maharajah defendant, upon the ground that the Maharajah only 
purchased the right and interest of Sharodamoyee, which ceased at her death, 
and that the plaintiff is entitled to the reversion of the property as the* pui> 
chaser of Behari’s rights. 

Another question was raised in the Court below, which in our view of the 
case is immaterial to this appeal, — namely, whether, assuming the plaintiff to 
be entitled to succeed at all, he is entitled to recover the whole property claimed, 
or only an eight-anna share of it. 

The defendant No. 2 is patnidar*of the Maharajah defendant, and therefore 
defends the suit in the same right and upon the same grounds as he does. 

The main question in the case is, whether, under the sale of the right, title, 
and interest of Sharodamoyee in her share of the family property, the whole 
inheritance of Norender Chunder Bai in that share passed to the purchaser, or 
only his widow’s interest, subject to the right of the revei*sionary heir to succeed 
to the property at her death. 

It is contended on the part of the plaintiff, that whatever the original object 
of Woomamoyee’s suit may have been, the decree which she eventually sought 
to enforce by execution as against Sharodamoyee’s share of the property, was a 
mere money-decree of a personal nature for mesne profits and costs ; and that, 
consequently, the sale under that decree could only pass Sharodamoyee’s interest, 
and could not affect Behari’s rights as the reversionary heir after Bliarodamoyee’s 
death. 

On the other hand it is contended by the defendants, that the express object 
of Woomaraoyee’s suit was to recover from all the defendants in the suit, and 
amongst them from Sharodamoyee, the whole of Woomamoyee’s share in 
the ancestral [ 361 ] property. It was not brought to recover from Sharoda- 
raoyee merely her own life-interest, hut the entire estate in share which 
had been held by her husband. Norender, under the hibanama : and that the 
decree which was made against Sharodamoyee for the recovery of that share 
included not only Sharodamoyee’s life-interest, but the interest which Behari 
would have taken as reversioner, if Woomamoyee had failed in her suit. 

A somewhat nice question is thus raised for our determination, and several 
authorities have been cited on either side. 

One point which has been strongly urged upon us on behalf of the plaintiff 
is this, tihat, whatever might have been the nature of the decree obtained against 
Sharodamoyee and the other defendants, as in execution of that decree her 
right, title, and interest only was sold in the property in question, the sale 
would only pass her life-interest, and would not affect the interest of Behari 
after her death. 

We think, however, that this proposition is opposed both to principle and 
authority. It has been held over and over again, not only in this Court, but by 
the Privy Council, that thp words “ right, title, and interest ” of the execution- 
debtor must not be construed strictly, but with reference to the circumstances 
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under which the suit is brought, and the true meaning of tfie decree under which 
the sale takes place. And this was the more necessar>’ in the case of sales 
which took place under the old Civil Procedure Code, because by s. 249 of the 
Code, the proclamation in every case vras for the sale only of the interest of 
the execution-debtor. And as a matter of form and practice, all sales under 
that Act were of the right, title, and interest of the execution-debtor. It is, 
therefore, the duty of the Court in each case to ascertain carefully what was 
intended to be sold. 

Perhaps the most remarkable instance of the application of this rule occurs 
in the case of Ishan Chunder Mitter v. Biiksh Alt Soiidagar (Marsh Eep^ 614) 
which has been more than once cited with approbation by the Privy Council. 
In that case a widow had been sued upon a bond given by her husband, and 
it appeared upon the proceedings, that the suit was really [36S] brought 
against her, not in her own right, but ’ as the guardian of her infant son, 
who was his father's heir. A decree was obtained against her in the 
suit, and under that decree her right, title, and interest in the property 
in question was sold to a purchaser. Now here the widow had in fact no 
right, title, or interest in the property in question. That property belonged 
wholly to her son ; and yet it was held that, under the sale of her right, title, 
and interest, the property which belonged to lier son passed to the purchaser. 

'“Again, as an authority to the same effect, we may refer to the case of 
The General Mdnarjer of the liaj Durbhunga v. Maharajah liamapiit Singh 
(14 Moore’s I. A., 605). Tliero a suit had been brought by A against B for 
arrears of rent, and B having died pending the suit, a decree was obtained by 
A against B*s widow. In execution under this decree, the right, title, and 
interest of B's widow in certain property which had belonged to her husband 
was sold. In point of fact, the widow had no interest in that property, because 
it belonged to her husband's son and heir : but the Privy Council held, 
reversing the decree of High Court, that, under that sale, the proi>erty which 
y^^,s then vested in the son passed to the purchaser. 

Again, as an illustration of how the words ‘ right, title, and interest’ may 
have a different meaning according to the nature of the suit, and of the decree under 
which the sale takes place, we may refer to the case of Bfsto Beharcc Sahoy v. 
Lalla Byjnath Persad (16 W. E., 49). There, a suit had been brought and a decree 
obtained against a widow for a debt ; and in execution of that decree her right, 
title, and interest in certain property which she had inherited from her husband 
had been sold. The reversioner then brought a suit to dispute the validity of 
the sale as effecting his interests , and it was held that the right of the rever- 
sioner to the property after the widow's death, depended upon whether the debt 
had, or had not, been incurred by the widow for any necessity contemplated by 
Hindu law. 

The learned Judges say : — “ If such necessity had been established, her 
right and interest would have included the entire estate which would have passed 
under the decree to the purchaser [368] in execution ; whilst if she had sold 
without such necessity, then all that would have passed under the sale would 
have been her life-interest.” Thereby clearly indicating, that, under the 
sale of her right, title, and interest, a different estate would have passed to the 
purchaser according to whether her debt had been incurred with or without 
legal necessity. 

We think, therefore, that we must look to the nature of the suit, and of 
the decree against Sharodamoyee, to see whether under the sale of Jier right, 
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title, and intercut in* the property in question her own life-interest only, or 
the whole inheritance, passed to the purchaser. 

And this, we think, must depend \ipon whether the suit was brought 
against her upon a cause of action personal to herself, or one which affected 
the whole inheritance of the proj^erty in suit. This is tlie principle, as we 
understand, ujjon which the case of Batjun Doolmy v. Brij Bhoohun Lull Atmsti 
(L. E., 2 I. A., 275 ; S. 0., I. L. R., 1 Calc., 133,) was decided. The test 
applied in that case was, wli ether the decree for maintenance was a personal 
one against the widow, or whether it affected the estate of the reversioner ; and 
as the Privy Council considered that the decree was a personal one against the 
widow, it was held, that, under the sale of her right, title, and interest in the 
proixsrty sold, her own life-interest only passed to the purchaser. 

Now applying the same test m this case, we think it clear that Wooma- 
moyee's suit was not against Bliarodamoyee personally. Her object was to 
recover back from Sharodamovee and the other defendants in the suit her father's 
inheritance in the ancestral iirojicrty, of which she had been dispossessed by 
the other members of the family under colour of the alleged hibanama. 

The suit was defended in the interest of Behary, the reversioner, as well as 
of Sharodamoyee herself. It was defended successfully in the Court of first in- 
stance ; ami there is no reason to suppose that the defendants did not all 
honestly believe that the hibanama was a genuine instrument. 

The reversioner Behari was just as much interested as Sharodamoyee 
in the result of the suit. [t was defended for his benefit [ 367 ] as 
well as hers , and tlie costs which were decreed against her were costs 
incurred by the plaintiff’, not in prosecuting the claim against her personally, but 
also against the reversioner, whose rights she was bound to defend, and did 
defend, in resisting Woomamoyee's claim to the inheritance. 


We have had rather more doubt with regard to the decree for mesne 
profits; but we think that this portion of the decree necessarily followed' the 
othei- ; and that Woomamo> ee must be considered as having recovered the 
mesne profits in the same light and upon the same principle^as she recovered 
the rest of her claim. \ 

w 

The appeal will, therefore, be decreed, and tlie plaintiff’s suit will be dis- 
missed with costs in botli Courts. 


Appeal albtved. 


^ NOTBS. 

[This decision was affirmed by the Privy Council in (1884) 10 Cal. 085 P. C.- 11 1. A. 
66k — ^See the Notes to that case in the Ijaw Boport Reprints.] 
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17 Oal. 867] 

The 4th May, 1881. 

Present : 

Sib BicHABD Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Bajendro Eishore Singh Plaintiff 

versus 

Bulaky Mahton and others Defendants.* 


Limttatwn — Exclusion of Time — Limitation Act (XV of 1877), s. 14. 

The defendants cut down and carried away some trees which had been growing on the 
plaintiff’s land. The plaintiff’s manager brought a suit in his own name against the defen- 
dants for the value of the trees so cut and carried away. This suit was dismissed on the 
ground that the manager had no cause of action against the defendants. In a subsequent 
suit brought by the plaintiff against the defendants for the value of the same trees, he con- 
tended that the time occupied in the former suit ought to be excluded in computing the period 
of limitation prescribed for the second suit. 

Held, that the provisions of Act XV of 1877, s. 14, did not apply, and that the time could 
not be excluded, as the reason why the previous suit was dismissed, was, because it was 
brought in the name of the wrong parson, not from defect of jurisdiction, or from any cause 
of a like nature. 

This was a suit brought by the Maharajah of Bettia for (inter alia) the 
value of certain trees which had been cut down [368] and illegally appro- 
priated by the defendants. The cutting of the trees was alleged to have taken 
place on or about the 11th May 1873. Shortly after that date the plaintiff *s 
manager instituted a suit for the value of the same trees ; and this suit was, 
on the Slst of May 1877, finally dismissed, on the ground that the manager, 
as such, had no cause of action. The present suit was instituted on the 26th 
of November 1877, and at the hearing, the plaintiff argued that, in computing 
limitation, he was entitled to exclude the time occupied in the former suit under 
the provisions of the Limitation Act, XV of 1877, s. 14. This contention was 
overruled in the t!!ourt of first instance, and the suit was dismissed with 
costs. This decision was upheld on appeal. 

The plaintiff then brought this second appeal to the High Court. 

Mr. Collinson and Baboo Sreemth Baner^ee for the appellant. 

No one appeared for the respondents. 

The judgment of the Court (Gabth, 0, J., and McDoNELL, J.), so far as 
is material for the purposes of this report, is as follows : — 

GaPthy C. J. — It has been contended before us, that as regards the claim 
for the value of the trees, the plaintiff’s rights are saved by s. 14 of the last 
Limitation Act. 

* Appeal from Appellate Decree, No. 2624 of 1879, against the decree of Baboo Kally- 
prosonno Mookerjee, Second Subordinate Judge of Sarun, dated the 12t^ August 1879, affirming 
the decree of Baboo Taraprosonno Banerjee, Munsif of Ghupra, dated the 17th Septeml^r 
1878. 

e 
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That seotion -jmafets, “that, in oompnting the i^riod 
during which the plaintiff has been prosecuting with due » 

against the defendants shall be excluded, when the proceeding is fo P® 

the same cause of action, and is prosecuted in good faith in a Court wnicri, ir 
defect of jurisdiction or other cause of a like nature, is unable to entertain it. 


Now it seems that the plaintiff, some time ago, brought a suit for the value 
of these trees in the name of a person who sued as his manager ; and the 
suit was dismissed by the High Court, on the ground that as manager 
he had no right to sue on behalf of the plaintiff. It is argued that this 
was a suit prosecuted by the plaintiff (within the meaning of s. 14) in good 
[869] faith, and in a Court which from defect of jurisdiction or other cause of 
a like nature was unable to entertain it. 


We think it clear that such a case is not within the meaning of s. 14. It 
was not from defect of jurisdiction of from any cause of a like nature that the 
previous suit brought by the manager was dismissed. The Court in which the 
suit was brought had a perfect right to entertain that suit 

The reason why it was dismissed, was because it was brought in the name 
of the wrong person. 

We think, therefore, tliat the Subordinate Judge in this case was quite 
right in holding that the claim for cutting down the trees was barred. 

Appeal dismissed. 


NOTSSS. 

[LIMITATION— SUIT BY WRONG PERSON.- 

See Mitra on Limitation (1911) Vol II, p 794. 

See also (1886) 8 All. 475] 

[7 Cal. 369] 

The 22nd April, 1881. 

Present : 

Mr. Justice Mitter and Mr. Justice Maclean 
Hoolash Kooer Appellant, 


versus 

Eassee Proshad and another Eespondents."' 

Hindu law — Mitakshara — Minor — Partition — Specification of Shares under 

Land Begistration Act (Beng. Act VII of 1876) — Certificate under Act 

XL of 1858. 

B, a Hindu governed by the Mitakshara law, died, leaving two minor sons, J and K, and 
tdso a widow L and two minor sons by her ; the mother of J and K having predeceased him. 
On cTs attaining majority, the Court of Wards, which had taken possession of all the property, 
withdrew from the management; and L then applied under Act XL of 1858, and obtained a 
oertifioate with respect of the shares of K and her two minor sons. Subsequently K having 

* Appeal from Order, No. 346 of 1860, against the Decree of H. Beveridge, Esq., Officia- 
ting Judge of Patna, dated the 15th September 1880. 


842 




attained majority, his share was excluded from the oporftOTH ^ 
death of /, leaving H, his widow, and an infant son by her, H afeplidd iot A 
certificate, under Act ^ of 1858, with respect to the property of her son, and it appeared Hbat 
K was incapable of managing the property. 

Held, that though the certificate granted to L had been improperly obtained, H was not 
entitled to one, as, no partition having taken place since B'$ death, the property was still the 
joint family property. 

Held also, that neither the granting of the certificate to L, nor the registration of the 
specific shares of each of the co-owners under the provisions [ 870 ] of the Land Registration 
Act, amounted to a partition such as to justify the Court in granting the certificate asked for, 

Gowrah Koeri v. Gujadhur Purshad (I. L. B., 5 Calc., 219) followed. 

This was an appeaA against an order rejecting the appellant’s application, 
under the provisions of Act XL of 1858, for a certificate for managing the pro- 
perty of her minor son. 

The facts appear sufficiently for the purposes of this report from the 
judgment of Mr. Justice Mitter. 

Mr. Branson and Baboo Mohesh Chu7ider Choiodhri/ for the appellant. 

The Advocate-Oeneral (The Hon’ble G. C. Paul) and Baboo Chundcr 
Madhub Ohose for the respondents. 

The judgments of the Court (Mitter and Maclean, JJ.) were as follows : 

Mitter, J, — This is an api)eal against a judgment of the Judge of Patna 
rejecting the appellant’s petition for a certificate for managing the property of 
her minor son. Her husband, Joymungul, and Kassee, one of the respondents, 
were two uterine brothers, sons of one Byjnath, who left by another wife, Mussa- 
mut Larawun Koer (the other respondent), two other minor sons. The mother 
of Joymungul and Kassee is not alive. The present application was made after 
the death of Joymungul. It was opposed principally by Larawun Koer, on the 
ground that her minor sons, Kassee, and Joymungul, were members of a joint 
Hindu family of which no separation has yet taken place. It was, therefore, 
contended that, under the Mitakshara law, tlie minor son of Joymungul was not 
possessed of such property as could be taken charge of under the provisions of 
Act XL of 1868. The Judge, in accordance with this objection, has refused the 
application. 

It appears that, after the death of Byjnath, the whole of his property was 
taken charge of by the Court of Wards, all his sons then being under age. On 
Joymungul’s attaining majority, the Court of Wards withdrew their management, 
and relinquished [371 J possession of the property. Mussamut Larawun Koer then 
applied under Act XL of 1858, and obtained a certificate in respect of the shares 
of Kasseeand her two minor sons. On Kassee’s attaining majority, and on his 
application, his share was excluded from tlie operation of the certificate granted 
to Mussamut Larawun Koer. After the land Eegisiration Act was passed, tl^e 
names of the four brothers were recorded with tlie specification of the shares 
of each. 

Notwithstanding these proceedings, the Judge finds on the evidence (and 1 
think the finding is quite correct) that the property remained joint, and the 
profits of the property were enjoyed jointly by all the members, who lived in 
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oommensality wU^oift' refermoe to their respective shares. There has not 
been any separat# appropriation of the funds of the family or the profits arising 
from the landed^property*. « 

It has been contended before us, that the proceedings taken by Mussamut 
Larawun Koer under Act XL of 1858, and the registration of the names of the 
four brothers with the specfication of their respective shares, effected a valid 
partition under the Mitakshara law. 


We do not think that this contention is valid. It is true that, aoc6rding 
to the true notion of the joint family under the Mitakshara law, no individual 
member can predicate of the joint property that he is the owner of a particular 
share, yet a declaration to that effect not accompanied by an intention to deal 
with a particular share separately would not constitute a separation of the joint 
family. Under the Land Begistratign Act, the joint owners are required to 
specify their shares, and accordingly the shares of the four brothers were 
specified. As to the certificate obtained under Act XL of 1858 by Mussamut 
Larawun Koer, it was evidently applied for, as the Judge remarks, under the 
impression that a certificate under the Act in respect of the property of a 
minor, who is a member of a joirrt Hindu family governed by the Mitakshara 
law, can be granted. 

I am of opinion that the decision of the lower Court is correct. The appeal 
is, therefore, dismissed with costs, which we assess at Bs. 80. 

[872] Haolean, J. — I fully concur as to the condition of the family as joint 
and undivided. I regret to be obliged to assent to the order dismissing the appeal. 
The family is in a peculiar position. The adult uncle of the minor is stated to ' 
be incapable of managing. The mother of the other minor holds a certificate 
which she ought not to have obtained under the current exposition of the law, and 
no one can, as it seems, obtain a certificate to take charge of the estate of 
Joymungurs infant son. But the case of Gourah Koeri v. Gv^adhur Purshad 
(I. L. B., 5 Calc., 219) is authority which I must follow. 

Appeal dismissed. 


NOTES. 

[HINDU LAW— PANTITION—INTENTION.— 

Mere registration of lands in defined shares unaccompanied by an intention to be 
separate has beon held to be ineffectual for a partition . — (1872) 8 B. L. R. 385 ; (1870) 
8 B*L.R. 396 ; (1877) 1 All. 437 ; (1885) 12 Cal. 96 ; (1896) 18 All. 176 ; 27 Cal. 515 ; 11 O.C. 
264 ; 381 ; 8 I, C. 207 ; 1 1. C. 899 ; 3 I. C. 234. 

But it may be evidence of intention . — (1888) 10 All. 490.3 
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petal, nq # • 

OBIGINAL CIVIL. 

The 30th June, 1881. 

Present : 

Mr. Justice Wilson. 

IN THE MATTER OF ACT I OP 1875. 

Gobind Lall Seal and others. 
versus 

Robert Knight»and others. 

Distress Act (I of 1875) — Seizure of property in Possession of 

Mortgagees. 

Where moveable property upon leasehold premises has been mortgaged by the lessee, and 
the mortgagee is in 'possession, the landlord cannot seize it under a distress warrant, as it is 
not property ** belonging to the person from whom the rent is claimed,*^ within the meaning 
of s. 10* of the Distress Act 

This was a claim made by Indra Chundra Singh and Kanti Ghundra Singh, 
to three Gripper printing presses, seized by the Court of Small Causes under a 
distress warrant for rent due for the premises in which the presses were standing. 
The Singhs claimed as mortgagees under two several indentures of mortgage and 
further charge, dated the 20th August and 24th September 1880, and asked that 
the warrant should be discharged. 

The case was transferred from the Small Cause Court to the High Court for 
hearing, under s. 16 1 of Act I of 1875. 

It appeared from the affidavits, that Gobind Lall and Kannylal Seal, the 
trustees of a certain settlement, let out on lease a [378] house, No. 3, Chowringhee 
Boad, to Robert Knight, Nichols and Go., and Edgar Bois, the proprietors of 
the Statesman newspaper, for a term of four years, from the Ist of January 
1880, at a monthly rental of Bs. 450. By an indenture of mortgage, dated 
the 8th July, 1878, made between Nichols and Go., Robert Knight, and Edgar 
Bois, of the first part ; Robert Knight, as the proprietor of the Indian Agricul- 
turist, of the second part ; and Spicer Brothers, of the third part. The parties 

*[Sec. 10 : — In pursiuince of tho warrant aforesaid tlio bailiff shall seize the moveable pro- 
perty found in or upon the house or premises mentioned in the 
Property which may be warrant and belonging to the person from whom the rent is 
seized. claimed (hereinafter called the debtor), or such part thereof as 

may in the bailiff’s judepnent be sufficient to cover the amoimt 
of the said rent, together with the costs of the said distress. 

Provided that the bailiff shall not seize ; — 

(a) things in actual use ; or 

‘ (b) tools and implements not in use, where there is other moveable property in or upon 
the house or premises sufficient to cover such amount and costs ; or 

(c) the debtor’s necessary wearing apparel ; or 

(d) goods in the custody of the law]. 

t[Sec. 16 :-^Empowers to transfer to High Court cases involving more than Bs. 1000]. 

• 
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of the first part mortgaged %o Spicer Brothers, their executons, administrators, 
and assigns, to secure an advance of £3,000, all the several newspapers (before 
mentioned), and the copyiagbt and good-will thereof, and a lease then sub- 
sisting of the house No. 3, Chowringhee Boad, together with all the plant, 
printing gear, and stock-in-trade in or about the said premises, used for the 
purpose of, or in connection with, the publication of the said newspapers. This 
mortgage contained a power for the mortgagees to enter on the premises and 
seise and take possession of any of the mortgaged properties on failure of 
payment of principal or interest on the advance made. 

By another indenture, dated the 20th August, 1880, Spicer Brothers assigned 
their interest in the properties mortgaged to them, under the deed of the 
8th July 1878, to Indra Chundra Singh and Kanti Chundra Singh ; and by an 
indenture, dated the 24th September 1880, the Singhs made further advances 
to the mortgagors on the same properMes. 

On the 18th January 1881, the Singhs demanded repayment of the monies 
advanced *as provided for in the several deeds of mortgage, and on default being 
made in ‘payment, instructed their attorney to enter on and take possession of 
the premises No. 3, Chowringhee Boad, and the properties and effects assigned 
to them ; and on the 7th February 1881 (amongst other things), possession was 
taken of the three Gripper presses on behalf of the Singhs, and the same, with 
other properties on the premises, were advertised for sale under the power-of- 
sale given in the mortgage securities. 

On the 15th February, 1881, the Seals applied to the Small Cause Court 
for the issue of a distress warrant for the recovery of eight months’ rent then 
due under the lease of the 1st [374] January, 1880, and on obtaining the 
warrant, seized the three Gripper presses standing in the premises. 

The Singhs, thereupon, claimed to be entitled to the properties seized as 
mortgagees in possession, under tlie several indentures of mortgage and further 
charge abovementioned, and denied all liability for the rent due. Interpleader 
summonses were issued by the Court of Small Causes for the hearing of the 
claim, and such hearing was transferred to the High Court by an order dated 
the 18th February 1881, 

Mr, Piffard (with him Mr. Stokoe) on behalf of the claimants, — Pro- 
perty has been seized which is not the property of the tenant. Under Act VII 
of 1847, no i)roperty, except that belonging to the tenant, could be seized : see 
Dwarkanath Biswas v. Udditchurn Addy (1 Ind., Jur., 361). The present Act 
is Act I of 1876, and allows property found on the premises to be seized which 
belongs to the person from whom the rent is claimed. We were not the tenants, 
but mortgagees in possession ; the precedent under Act VII of 1847 equally will 
apply to this Act. 

Mr. Jackson for the Seals. 

Wilson, J. — This seems to me a clear case ; it is one under the Distress Act 
(I of 1875). That Act directs, by s. 21, that no distress shall be levied for 
arrears of rent except under the provisions of this Act, and, therefore, the rights 
of all parties must be found within the Act. Part IV deals with the levying of 
distress, s. 8 giving the time for distress, and s. 9 the mode of procedure. Sec- 
tion 10 points out the property which may be seized ; that property must be 
the moveable property ^found in or upon the house or premises mentioned in 
the warrant,, and belonging to the person from whom the rent is claimed, heie- 
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inafter called the^iebtor. ** Under that clause what h distrained is the property 
of the debtor, and not the property of any other person. Under the earlier Act 
(Act VII of 1847), the same was held to be law by Mr. Justice Phear in the case of 
Dwarkanath Biswas v. UdditchumAddy (1 Ind. Jur., 361). Sectionl3 of the present 
Act, [ 376 ] goes on to provide for what is to be done if the validity of the distress 
is to be questioned. “ The debtor or any other person alleging himself to be 
the owner of any property seized under this Act, may, at any time within five 
days from such seizure, apply to any Judge of the said Court to discharge or 
suspend the warrant or release a distrained article.” Under that section, the 
application in this case was made to the Small Cause Court, and afterwards 
the hearing was transferred, under s. 16, to this Court. The facts of the case 
are, that the distress was levied on the 1st of February 1881, and the 
claimants lay claim to the property seized, and their title is made out in this 
way, — viz,j on tj;^, 8th July 1878, to secure certain monies advanced by 
Messrs. Spicer Brothers, a certain newspaper and a lease then subsisting, and 
stock-in-trade, were mortgaged to the Spicers with the usual proviso for 
redemption, and in default of repayment of the money advanced, the usual 
powers to enter and take possession were given. By a deed dated the 21st 
August 1880, to which Spicer and others were parties, the mortgagees 
assigned to the present claimants the whole of the mortgaged premises 
to secure an advance made by them. A third deed, dated the 24th Septem- 
•ber 1880, was executed in consideration of further advances by the claimants, 
and the further advances were secured in the same way, viz,^ on the 
same property mortgaged in the two other deeds. It appears that default 
was made, and the present claimants entered into the premises and took 
possession of the printing apparatus, and remained in possession from the 7th 
September, till they were disturbed by the distress on the 15th February. The 
question then arises, whether the present claimants are entitled to retain posses- 
sion. I tliink they are. Where legal and equitable estates are recognized, the 
claimants should be considered as the sole owners of the property subject to the 
equity of redemption. 

They being entitled to apply under s. 13, then follows the question, was the 
property such as the landlord was entitled to seize under s. 10. The same 
reasoning leads to the conclusion that the property did not belong to that des- 
cription of property mentioned in s. 10. I think the claims must be allowed, 
the Court officers will withdraw from this property, and tlie claim -[ 376 ] ants are 
entitled to their costs in the Small Cause Court, and costs in tliis Court on 
scale No. 2. 

Claim allowed. 

Attorneys for the claimants : Messrs. Roberts, Morgan, d Co. 

Attorney for the landlord : Mr. Camithers. 


NOTBS. 

[Act I of 1876 was repealed by Act XV of 1882.3 
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APPELLATE CIVIL. 


The 16th May, 1881. 

Present: 

Mr. Justice Cunningham and Mr. Justice Prinsep. 

Tarini Pershad Misra and another Defendants. 

versus 

Mahamud Chowdhry and others Plain tififs.* 

Settlement — Appeal from Settlement Proceedings — Regulation III of 1872, 

s. 6 — Notification of the Lieutenant’Governor of the 7th May 1872 — Act 

XXXVII of 1855, 8. 2. 

The officers appointed under s. 2 of Act XXXVII of 1855 » and not the Settlement 
Officers as such, are the persons empowered to try such suits as are referred to by Beg. Ill 
of 1872, B. 5, and to certify issues to the Civil Courts under that section. 

The notification of the Lieutenant-Governor, dated the 7th May 1872, being still in force, 
the Settlement Officers have no power to deal with such cases. 

Where a Settlement Officer referred certain issues to a Deputy Commissioner as a Civil 
Court under Beg. Til of 1872, s. 5, to be dealt with by him, and he gave a decision thereon 
and certified the same to the Settlement Ofiicer, and it appeared that the deputy Commissioner 
had previously been invested with the powers of a Settlement Officer, and the proceedings were 
subsequently returned to him for the settlement record to be amended in conformity with his 
findings, he being thoroughly conversant with all the facts of the case, and he accordingly 
passed an order and amended the record, defining the areas to which the plaintiffs were 
entitled : 

On appeal against that order, — 

Held, that, so far he was acting as a Civil Court, the Deputy Commissioner had no juris- 
diction to try the issues sent him or deal with the case, but that inasmuch as he was vested 
with the powers of a Settlement Officer and was fully competent as such to deal with the case 
himself, seeing that the [877] parties could not in any way be prejudiced by the irregularity 
committed the High Court would not interfere to set aside the order. 

Held also, that treating the action of the Deputy Commissioner as that of a Settlement 
Officer, the Hi^ Court had no junsdiction to hear the appeal. 

This was an appeal from the finding of the Deputy Commissioner of Nya 
Doomka, given on the 18th June 1879, on certain issues referred to him by^^the 
Settlement Officer under s. 5 of the Sonthol Pargannas Settlement Begulation," 
Beg. Ill of 1872. 

The material facts of the case were as follows : — 

On the 17th August 1864, the plaintiffs respondents, purchased, at an 
execution-sale of the Beerbhoom Civil Court, the rights of three judgment-debtors 
in certain lakhiraj lands in the Sonthal Pergannas. In execution of another 

* Appeal from Original Decree, No. 22 of 1880, against the decree of W. Oldham, Esq., 
Officiating Deputy ComvtiBsioner of Nya Doomka, dated the 18th June 1879. ^ 
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decree, they again, on the 25th November, of the same year* 

of the same judgment-debtors in the same property as well as the Tigtivs in 

two other persons. 

On the 31st July 1866, the plaintiffs applied for possession of their auction- 
purchase under s. 263 of Act VIII of 1869, by ejectment of the judgment-debtors. 
The present defendants objected, but the Court of execution did not think 
proper to decide their objections, and reserving such matters lor a separate suit, 
passed an order under s. 264. 

On the 13th June 1876, the plaintiffs sued under s. 26 of Bog. Ill of 1872, 
for possession of the purchased properties, togethoi with mesne profits, stating 
that their cause of action had arisen in Magh 1273, - i,e,, January-February 
1867, — the date on^ which tliey were dispossessed fiom the possesion obtained 
under s. 264. • 

On the 8th January 1877, the plaintiffs obtained a decree for possession. 
From this decree the defendants appealed, but, on obtaining a bottlemont of the 
disputed lands on 2nd July 1S77, they subsequently withdrew their apical. 

On the 13th August 1877, the plaintiffs gave a receipt acknowledging that 
they had been put into possession of the disputed property iindoi a purwanah 
of. the Court. 

On tlie 22nd August 1877, the defendants raised objections to the order 
of delivery to the plaintiffs, and on the 25tli August [378] 1877, the 
purwanah, under wliich delivery was given to the plaintiffs, was cancelled, on 
the ground that, as the land in question had been settled before the execution of 
the decree, the decree must, in compliance with s. 26 of the Begulation, remain 
unexecuted, and the former holder be kept in possession. From this order the 
plaintiffs appealed to the Commissioner. Their api)eal was rejected on the 19th 
December 1877, a promise being at the time recorded, that, at the time of 
hearing the plaintiffs* settlement appeal from the order of the 2nd July 1877, 
which had at that time been filed, the whole question sliould be fully considered. 

On the 11th June 1878, the Commissioner, sitting in appeal from the order 
of the 2nd July 1877, and referring to the promise given in his order of the 
19th December 1877, reviewed the whole case and directed it to be reopened 
by the Settlement Officer. He observed that, under s. 6 of Beg. Ill of 1872, 
officers empowered to hear suits for land might refer issues to Courts 
established under Act VI of 1871, and that tiie Local Government had selected 
Settlement Officers to hear such suits. Accordingly he directed the Settlement 
Ofl&cer to call upon the plaintiffs to file a statement of their claim, to enter it 
as a suit upon his file, and to refer five issues, wliich he drew up, to the Courts 
established under Act VI of 1871. 

In compliance with this order the plaintiffs, on 16th June 1878, filed their 
petition, and, on the 15th July 1878, an amended petition containing further 
particulars. 

The Settlement Officer, on the 20th of July 1878, forwarded to the Deputy 
Commissioner of Nya Doomka the petition, together with the settlement pro- 
ceedings and his certificate under s. 5, Beg. Ill of 1872, referring the five issues 
for decision by the Deputy Commissioner as a Civil Court. 

On the 18th June, 1879, the Deputy Commissioner of Nya Doomka, who 
bad, previously on the 8th April 1879, been invested with the powers of a 
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Settlement Officer, gave a decision npon the five issues referred to him, which 
he certified to the Settlement Officer. On the 24th July 1879, the Settlement^ 
Officer, dealing with the Deputy Commissioner’s decision on the five issues, and 
referring to the circumstance that the Deputy Commissioner [ 879 ] had been 
invested with the powers of a Settlement Officer, returned all the proceedings 
to that officer, in order that, he being thoroughly conversant with the case, 
should amend the settlement record in conformity with his findings of the 18th 
June. In compliance with this order the Deputy Commissioner, on the 12th 
August 1879, acting in his capacity as a Settlement Officer, passed orders in the 
case, amending the settlement record in accordance with his finding of the 18th 
June 1879, and defining the areas to which the plaintiffs were entitled. 

After having failed to obtain an order from a Division Bench of the High 
Court to set aside the order in the course of its extraordinary powers under s. 
16 of the Charter Act, the defendants, "On the 11th September 1879, petitioned 
the High Court to admit an appeal from the finding of the 18th June 1879. As 
the right of appeal was doubtful, the Division Bench of the High Court, before 
admitting an appeal, granted a rule in order to give the respondents an opportu- 
nity of showing cause against it ' In showing cause against this rule, it was 
urged, first, that the decisions of the Sonthal Officers, vested with powers of 
Odurts under Act VI of 1871, were not appealable to tho High Court ; and, next, 
that the order of the 18th June 1879 was not a decree appealable under Act X of 
1877. The Court held, that an appeal from judgments of the Civil Court on cases 
properly certified under s. 5 of the Regulation, would lie to the High Court, and 
expressing a doubt as to the legality of the reference made in the present in- 
stance by the Settlement Officer, which led to the finding of the IBth June 1879, 
left that question open for decision on the hearing of the appeal. 

That appeal accordingly now came on to be heard. 

Baboo Mohtny Mohiin Boy and Babo Hurry Mohun Chuckerbiitty for the 
appellants. 

Baboo Sreenath Das^ Baboo Chundra Madhub Ghose, and Baboo Koroona 
Sindhu Mookerjee for the respondents. 

The judgment of the Court (CUNNINGHAM and Prinsep, JJ.) was deli- 
vered by 

Cunningham, J. (who, after stating the facts as above, con-[880] tinned). — 
The first question which calls for consideration is, whether we can regard the 
decision of tlie Deputy Commissioner of 18th June 1897 as a finding of a Civil 
Court on a case properly certified under s. 5 of the Regulation. 

By Reg. Ill of 1872, s. 6, it was provided that, pending the settlement, 
suits regarding land and rent should be excluded from the ordinary jurisdiction 
of the Civil Courts established under Act VI of 1871. “Such suits,” it was 
provided, “ shall be heard and determined by the officers appointed by the 
Lieutenant-Governor under s. 2, Act XXXVII of 1866, or by the Settlement 
Officers hereinafter mentioned, according as the Lieutenant-Governor shall from 
time to time direct.” 

By a notification of the 7th May 1872 the Lieutenant-Governor directed 
that, until further orders, the officers appointed under s. 2 of Act XXXVII of 
1865, should entertain and adjudicate suits for land under s. 6 of the Regulation. 
According to this notificatfon the officers appointed under s. 2 of Act XXXVII 
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of 1856, and not the Settlement Officers as such, are the Iversons empowered 
to try suits, and consequently to certify issues to the Civil Courts 
^nder s. 5 of Beg. Ill of 1872* We are not aware of the grounds on which 
the Commissioner finds that, under a Eesolution of tlie Lieutenant-Governor 
“ the Settlement Officers are selected to deal with cases under s. 5,” and 
consequently to certify under that section. No such Resolution has been 
brought to our notice, nor upon inquires directed by ourselves could any such 
Resolution be found ; we are, therefore, constrained to liold that the notifica- 
tion of the 7th May 1872 is still in force, and that no such power has been 
» conferred on the Settlement Officers. So far, then, as he was acting as a Civil 
Court, the Deputy Commissioner, Mr. Oldham, had no jurisdiction to try the 
issues sent to him. It appears, however, that he was vested with powers as a 
Settlement Officer, and as such would be fully competent to deal with the case 
himself. Regardiqg^ therefore, all proceedings taken as purely settlement-pro- 
ceedings, we do not think that the parties can in any way be prejudiced by the 
irregularity committed in sending the case to him under s. 5. But if he has been 
acting as a Settlement Officer, we have no jurisdiction to hear any appeal from 
[ 381 ] his orders. Such orders are apiiealable elsewhere, and provision has 
been made by the Regulation for enabling them to be questioned in a civil 
suit by the party injuriously affected. 

We accordingly dismiss this appeal with costs. 

Appeal dismissed. 


[7 Cal 381] 

The 2Sth April, 1881, 

Pkesent : 

Mr. Justice Mitter and Mr. Justice Maclean. 

Gunga Bishen Bhugut and others Defendants 

versus 

Eaghoonath Ojha Plaintiff." 

Suit for Possession — Pes Judicata — Finality of Decision — Civil Procedure Code 

(Act X of 1877), s. 13,\ 

In a suit to recover possession of certain land, whore it «ippoared that there has been a 
previous suit between the same parties with respect to the same land, in which the then plain- 
tills sought to have their possession coniinned, and that in that suit the lower Courts had 
decided the case both on the question of title and of possession, but on siiocial appeal the 
High Court had dealt only with the question of possession, and m dismissing the appeal had 
not gone into the question of title and the defendant in that suit subsequently sued to recover 
possession of the land. — 

Held, that the question of title was stiU open between the parties, and had not been 
heard and finally decided by a Court of competent jurisdiction in a former suit within the 
meaning of s. 13 of Act X of 1877 (Civil Procedure Code). * 

* Appeal from Appellate Decrees, Nos. 2099 and 2100 of 1679, against the decree of 
A. y. Palmer, Esq., Judge of Shahabqd. dated the 14th June 1879, affirming the decree of 
Baboo Nepal Ohunder Bose, Second Munsif of Buxar, dated the 23rd df December 1878. 

t tq. V, supra, 7 Gal. 23.] 
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TmB was s suit brought to recover possession of fivebigha® p. 

alleged that the land in dispute was the property 0*® ® la nn 
Dobey, and that be had become the purobaeer of it at an auction-saie on 
the 20th March 1874, such sale being held in execution of a decree 
which he had obtained against Phagoo Pobey ; that be had obtain^ the 
sale'Oertificate on the 4th June 1874, and that delivery of possession by 
the execution Gotui; was effected on- the 27th June of the [8jS2J 
same year, but that the defendants had resisted him in taking possession. 
He further stated that the defendants had subsequently brought a suit for con- 
firmation of their possession, alleging that the land in dispute did not belong to ^ 
Phagoo Dobey, but to one Bishen Dyal Dobey, and that they were in possession 
of it, having purchased it at an auction-sale, in execution of a mortgage-decree, in 
the year 1867 ; but that that suit had been dismissed from the first to the final 
Court of appeal. He, therefore, now contended that the question of title to the 
land had l^en decided in that suit, and that he was entitled to recover posses- 
sion thereof. 


The defendants set up the s£vme title in this suit as they had alleged in the 
former suit ; and further stated, that the sale at which the plaintiff had become 
the purchaser was collusive, and that he had previously attempted to have the 
property sold, but on their objection the Court had ordered the property to be 
exempted from sale, holding that they, the defendants, wore in possession. 
They also contended that the question of title had not been determined in the 
previous suit, and that it had been dismissed solely on the ground that they 
had been unable to prove their possession which they then sought to have 
confirmed. 


It also appeared that the defendants had brought a suit for recovery of 
possession, but the question in both suits being the same, the Munsif decided 
that his judgment in this suit should goveim that as well. 

Both the lower Courts awarded a decree in favour of the plaintiff and 
refused to deal with the question of title, holding that it had been decided in 
the previous suit, the question having been adjudicated on by the Munsif’s 
and the District Court, and the findings of those Courts had not been set aside, 
although the High Court had dismissed the special appeal on the ground of 
possession only. 

Against this decree the defendants now specially appealed to the High 
Court. 

Baboo Tarmk Nath Paulit for the appellants. 

Mr. M, L. Sandel for the respondent. 

[388] The judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by 

Mitter, J* — This was a suit to recover possession of five bighas of land 
under the following circumstances. The plaintiff alleges that it was the pro- 
perty of one Phagoo Dobey, and that, in execution of a decree against him, it 
was sold and purchased by him on the 4th of June 1874, and possession was 
delivered by the execution Court on the 27th of June following ; but the defen- 
dants having resistel the plaintiff' in taking possession, he is obliged to 
bring this suit. It is also stated in the plaint that the defendants had brought 
a suit against the plaintiff for confirmation of their possession over, and declara- 
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tion of theit tttla in resp^' oi, the land in suit * u * ^ '*"**** 

from the fiwt to the final Court of appeal. The 

that the question of title has been decided conolus?vely in k prevSnrau^Srt 
the defendants and in bis favour. The defendants deny that the question 
of title was finally decided in the previous suit. Then upon the merits they 
say, that the land in suit belonged to one Bishen Doyal, and that, in execution of a 
motagage-decree, it was sold and purchased by them in 1867 ; that, subsequently 
in 1873, when the plaintiff attempted to sell it in excution of his decree against 
Phagoo Dobey, they intervened, and their intervention was allowed ; but in the 
next year — i,e,, in 1874 — the plaintiff managed to have the property sold 
again without their knowledge. The two Courts below have awarded 
a decree in favour of the plaintiff without deciding the question of conflict- 
ing titles to the land in suit arising between the contending parties. They 
are of opinion thj.t the effect of the previous suit was to declare the 
plaintiff’s title, and negative that of the defendants. It is contended before 
us in this appeal that the lower Courts are wrong in the view which they have 
taken of the effect of the previous litigation. We are of opinion that this 
contention is well founded. It appears that the former case was decided in 
favour of the plaintiff in the two Courts below. The decision was confirmed 
in special appeal to this Court. There was a further appeal to this Court under 
s. 15 [884] of the Letters Patent, and the final judgment was expressly based upon 
the- ground that the plaintiff had failed to prove his i)ossession. The learned 
Judges who decided the appeal say, “ we consider, therefore, that this suit 
should be dismissed upon this ground only, that the plaintiff has not established 
that he is in possession of the land in question of which he seeks to be confirmed 
in possession.” Therefore, the effect of that litigation was, that the final Court 
declared that the plaintiff’s suit should be dismissed upon this ground only, vtz,, 
that he failed to prove his possession although he sought for confirmation of 
possession ; and therefore in the view of the final Court of appeal, the decision 
upon the question of title between the parties was wholly unnecessary. That 
being so, it cannot be said that this case comes within the provisions of s. 13 of 
the Code of Civil Procedure. That section says, that no Court shall try any 
suit or issue in which the matter directly and substantially in issue has been 
heard and finally decided by a Court of competent jurisdiction in a former suit. 
In this case, supposing that there was a decision by the Courts below in the 
previous suit on the question of title, it was not & final decision, as it was brought 
up in appeal before the High Court, and that Court, in dismissing the plain- 
tiff’s suit, decided that it was not necessary to go into the question of title, and 
based its decision entirely on the ground that the plaintiff had failed to prove 
his possession. That being so, we think that the question of title is still open 
between the parties. The decisions of the lower Courts are, therefore, erroneous, 
and must be set aside. The case will go back to the Court of first instance 
for the determination of the question of title , that question being whether 
the lands in suit belonged to Phagoo Dobey as alleged by the plaintiff, or to 
Bishen Doyal Dobey as alleged by the defendants. Costs to abide the result. 

Case remanded. 


N0TB8. 

[BBBJUDICATI—FINAL JUDOMEBT.— 

8 Oal. 631 IS a decision that is sinular. See also (1907) 5 C. L. J.’ 653 ; (1900) 25 Bom. 
115 ; (1893) 3 0. G. 273.] 
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[ 886 ] APPELLATE OBIMI^AL. 

The 27th May, 1881, 

Present : 

Mr. Justice Mittbr and Mr. Justice Maclean. 

Damodur Biddy adhur^Mohapatro and another Petitioners 

versus 

Syamanund Dey Opposite party." 

Breach of the Peace — Criminal Procedure Code {Act X of 1872), s. 630 — + 
Omission of Magistrate to record Prclimi'^iary Proceeding, 

In order to justify a Magistrate in interfering under s. 530 of the Criminal Procedure 
Code, it is necessary that he should be satisfied that there exists a dispute concerning land 
which IS likely to induce a breach of the peace — i.e,, there must bo a reasonable apprehension 
that a disturbance of the peace is likely to occur, rendering it necessary for him to take 
immediate steps to prevent it, and not merely that it is probable a breach of the peace may 
occur, if proceedings under s. 530 bo not taken. 

Quisre, — Whether it is necessary that a preliminary proceeding should first be recorded 
to give the Magistrate jurisdiction ? 

This rule arose out of a proceeding under s. 530 of the Criminal Proce- 
dure Code. It appeared that the Magistrate had, in the first instance, omitted 
to record a preliminary proceeding, as required by that section, stating the 
grounds of his being satisfied that a dispute likely to induce a breach of the 
peace existed. But in his final judgment he stated that he was satisfied that 
there was a dispute going on , that there had been criminal cases during the 
past few months between the two parties in connection with the disputed land ; 
and that it was not, therefore, unlikely that, under the circumstances, there 
might be a breach of the peace. He, accordingly, declared that Bajah 
Syamanund Dey was entitled to retain possession of the disputed land until 
ousted by due course of law. The petitioners, accordingly, obtained a rule 
from the High Court calling on the opposite party to show cause why the 
order of the Magistrate should not be set aside. 

[ 386 ] Mr. Branson and Baboo Umbica Churn Bose in support of the rule. 

Mr. M. M, Qhose and Baboo Obhoy Churn Bose showed cause. 

The judgment of the Court (Mitter and Maclean, JJ.) was delivered 
by 


Hitter, J. — In a proceeding under s. 630 of the Criminal Procedure Code 
between the petitioner and the opposite party regarding the possession of 1,100 
mans of julpai lands, the Deputy Magistrate of Balasore, on the 14th February 
last, confirmed the opposite party in possession. The record shows that no 

* Criminal Motion, No, 309 of 1881, against the order of Baboo Gopal Chunder Mookerjee, 
Deputy Magistrate of Balasore, dated the 141>h February 1881. 

tta. V. supra, 7 Oal. 47.] 
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preliminary prooeeding, stating the grounds upon which the Magistrate was 
satisfied that a dispute likely to induce a breach of the peace existed, was 
recorded. Probably on this ground, at the final hearing, objection was taken 
to the jurisdiction of the Magistrate, and he deals with this question in the 
final judgment. 

One of the grounds upon which this rule was obtained was, that the 
Magistrate having omitted to record the preliminary proceeding referred to 
above, the whole proceeding was ultra mres, and therefore should be set aside. 
It has been contended on behalf of the opposite party that, as the final judgment 
shows that the Magistrate was satisfied of a dispute likely to induce a breach 
of the peace existing, the mere omission to record a preliminary proceeding, 
as is required by the 2nd para, of s. 530, is an immaterial irregularity, which 
would not warrant this Court, under s. 283'*' of the Criminal Procedure Code, 
to quash the proceedings of the lower Court. On the other hand, it was 
broadly contended, that the omission to record this proceeding is, under all 
circumstances, a fatal error which would justify this Court in setting aside 
the proceeding, the provisions of s. 283 notwithstanding. The decision cited 
before us, Shetkh Munglo v. Diirga Naram Nag (25 W. P., Cr., 74), certainly 
supports this contention. But there is a decision, Gour Mohun Majee v. 
Doolluhh Majee (22 W. R., Cr., 81), which rules the contrary. 

" [387] Whether the one or the other contention is correct, it is clear to us, 
upon the authority of the cases cited below, that a Magistrate would have no 
jurisdiction under s. 530 unless he was satisfied that there exists a dispute 
concerning land, and which dispute is likely to induce a breach of the peace , — 
i.e,, there must be a reasonable apprehension that a disturbance of the peace is 
likely to occur rendering it necessary for the Magistrate to take immediate 
action under s. 530 to prevent the apprehended breach of the peace — Harvey 
V. Brice (4 W.R., Cr.,2 6), Deioan Elahee Newoz Khan v. Suburunmssa (5 W.R,. 
Cr., 14), Mussamut Anundee Kooer v. Banee Sooimet I^ooer, (9 W. R., Cr., 
64), Kashi Kishor Roy v. Tartnee Kant Lahori (3 B. L. R., Cr., 76), In re 
Suth&rland (9. B. L. R., 229) Gour Mohun Majee v. Doolluhh Majee, (22 W. R., 
Or., 81), In re Mussamut Zuhoorun (6 W. R., Cr., 4), Raneegunge Coal Associ- 
ation Limited v. Hem Lall Ghatwal (24 W. R., Cr., 17). 

We have considered the finding of the Deputy Magistrate upon this point 
in his final judgment, and we are of opinion that it is not sufficient to give him 
jurisdiction under s. 530. It seems to us that what he says is, that it is 
probable that a breach of the peace will occur if a proceeding under s. 530 bo 
not taken. This finding would not give him jurisdiction. 

*[Soc. 283 : — No finding or sentence passed by a court of competent jurisdiction shall be 
reversed or altered on appeal on account of any error or defect. 
Finding or sentence when either in the charge or in the proceedings on or before trial, or on 
reversible by reason of account of the improper admission or rejection of any evidence, 
error or defect in charge or or by any misdirection in any charge to a jury, unless such error 
proceedings. or defect has occasioned a failure of justice, either by affecting 

the due conduct of the prosecution, or by prejudicing the prisoner 

in his defence. 

No irregularity in the proceedings up to trial is a sufficient ground for reversing any 
judgment, sentence or order made or passed in a trial properly held. 

, In case the accused person has been sentenced to a larger amount of punishment than 
could have been awarded for the offence which, in the judgment 
Appellate Court may of the Appellate Court, is proved by the evidence, the Appellate 
r^uoe punishment. Court may reduce the punishment within the limits prescribed by 

the Indian Penal Code or any law for the time being in force for 

such offence]. 

# 
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We, therefore, set aside his order and make the rule absolute. 

BuU made absohite. 


VOTMB. 

[BREACH OF THE PEACE.— 

The necessity of there being a breach of tilt peace in order to justify the Magistrate in 
interfering was laid down also in (1896) 23 Gal. 567 ; (1906) 33 Cal. 33 - 10 C. W. N. 267 
=2 0. L. J. 271.] 


[ 388 ] PEIVY COUNCIL. 

The 9th March, 1881. 

Present : 

SibkB. .Peacock, Sir M E. Smith, Sir E. Couch, and Sir A. Hobhouse. 


Eaja Nilmoni Singh Deo Bahadur Plaintiff 

versus 

Earn Bandhu Eai and others ...Defendants. 


[On appeal from the High Court of Judicature at Fort William m Bengal.] 


Proceedings under the Land Acquisttion Act (X of 1870), ss. 38, and 39 , — 

Finality. 

In proceedings under the'Land Acquisition Act (X of 1870), ss. 38* and 39t, the persons 
entitld to take land compulsorily, deal only with those who are in possession of it, or who 
are ostensibly its owners. It may happen that the real owner, being an infant, or a person 
otherwise under disability, does not appear, and is not dealt with in the first instance. There 
is, therefore, a proviso in s. 40 1 to the effect that nothing contained m that or the preceding 
sections “ shall affect the liability of any person who may receive the whole, or any part of 
any compensation awarded under the Act to pay the same to the person lawfully entitled 

•[Sec. 38 : — When the amount of compensation has been 
Dispute as to apportion- settled under .section fourteen, if any dispute arises as to the 
ment. apportionment of the same or any part thereof, the Collector shall 

refer such dispute to the decision of the Court.] 

t[S6c. 39 . — When the amount of compensation has been settled by the Court, and there 
is any dispute as to the apportionment thereof, or when a refer- 
Determination of propor- ence to the Court has been made under section thirty eight, the 
tions. Judge sitting alone shall decide the proportions in which the 

persons interested are entitled to share in such amount. 

An appeal shall lie from such decision to the High Court, unless the Judge whose decision 
is appealed from is not the District Judge, in which case the appeal shall lie in the first in* 
stance to the District Judge. 

Every appeal under this section shall be presented within the time and in manner provi- 
ded by the Code of Civil Procedure for regular appeals in suits]. 

t[S. 40 : — Payment of the compensation shall be made by the 
Payment of compensa- Collector according to the award to the persons named therein, 
tion to whom made. or in the case of an appeal under section thirty-nine, aooordiim 

to the decision on such appeal. 

Provided that nothing herein contained shall affect the liability of any person who n^' 
receive the whole or any part of any compensation awarded unm 
Proviso. this Act, to pay the same to the person lawfully entitled thereto. 

'A ' 'i' 
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pursuanoe of as. 38 , 39, and 40 ; and does not permit a person whose claiin has * 

in the manner pointed out in the Act, to have that olaizn re-oponed, and again heaiuj 
another suit. 


Appeal from a decree of a Divisional Bench of the High Court of Bengal 
(6th June 1878) epa^rming a decree of the Court of the District Judge of East 
Burdwan (I2th May 1877). 

The object of this suit was to establish the appellant’s right as proprietor 
of certain village lands, fifty-eight bighas of which had been taken by the 
Government of Bengal under the Land Acquisition Act, X of 1870 ; and his 
consequent right to receive the sum of Es. 13,543 awarded as compensation. 

The land formed partjof a parganna within a zamindari, in Manbhum, belonging 
to the appellant as Eaja of Pachete. In tlie same land the respondents claimed 
to hold certain hereditary tenancies, called in the locality ‘ jagir,’ which were 
ancestral [ 389 ] tenures at a fixed rent. Upon proceedings being taken under 
the Land Acquisition Acl, X of 1870, by the Government of Bengal, to acquire 
the holdings of certain of those alleged ‘ jagirdars ’ for railway purposes, their 
value was fixed, without dispute, at Es. 15,681 ; but a question arose as to the 
apportionment of the coTiipensation between the Eaia and the tenants, or ‘jagir- 
dars:’ The Eaja claimed Es. 13, 627. The dispute was referred by the Collector * 
of the district of East Burdwan to the District Judge, under Act X of 1870, 
s. 38, the Eaja denying the title of the tenants as ‘ jagirdars ’ to the amount 
claimed by them. The question as to the proportionate amount of compensation 
to be awarded to the latter, was decided in their favour on the 31st July 1876, 
the Ea]a receiving only Es. 84. 

He did not appeal to the High Court from the Judge’s decision ; but insti- 
tuted the suit, out of which the present appeal arose, in the Court of the 
Subordinate Judge, whence it was transferred to that of tiie District Judge. 

The defendants contended (inter aha), that the suit was barred under s. 2 of the 
Code of Civil Procedure by the decision of the 31st July 1876. On an issue 
on this point, the District Judge held, that the question of title having been 
already decided on a reference made under the Land Acquisition Act, X of 1870, 

SB. 38 and 39, the judgment of a competent Court barred this suit. 

On appeal to the High Court, this decision was upheld by a Divisional 
Bench. 

The judgment of the Court (JACKSON and Tottenham, JJ.) was as 
follows: — 

“ The appellant before us contends, that the power to question such 
decision by a regular suit is exi)ressly reserved to him by the proviso to s. 40. 

He urges that tlie 58th section *' of the Act, on which the Judge relies, has no 
reference to the present question. As to s. 58, we are inclined to think that it 
has no direct reference to the question before us. It excludes suits to set aside 

Bar of suits to set aside *[860. 68: — ^No suit shall bo brought to set aside an award 
awards under Act. under this Act. 

And no suit or other proceeding shall be commenced or prosecuted against any person 
for anything done in pursimnce of this Act, without giving to 
s Limitation of suits for such person a month’s previous notice in writing of the intended 
^^apythingdonein pursuanoe proceeding, and of the cause thereof, nor after tender of sufficient 
of Act. ' amends, nor after the expiration of three months from the 

^ accrual of the cause of suit or other proceeding.] 
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«D award under the Aht, and we think the term ‘aun^* there used, does not 
inolude the decision of the Court under s. 39 ; but, at all events, it is so far useful 
in oonsidwing this question, that it indicates the intention of the Legislature 
t890] to make proceedings under this Act final, and to make the mode of deal- 
ing with the questions to be raised under this Act exhaustive and self-contained. 
!the proviso in s. 40 follows a declaration, that payment of the compensation 
shall be made by the Collector, according to the award, to the persons named 
therein, or, in the case of an appeal under s. 39, according to the decision on 
such appeal." That, no dgubt, is intended to include the case of a decision 
under s. 39. It provides, that any person, who may receive the whole or any 
part of the compensation awarded under this Act, shall be liable to pay the 
same, and, no doubt, compellable by suit to pay the same, to the person 
lawfully entitled thereto, just in the same manner as a person who may have 
received a certificate under Act XXVII of 1860 is compellable by suit to pay any 
money which may have come into hi^ hands under that certificate, to the person 
entitled, thereto ; and what the Legislature had in view, we think, was, that 
if any person, by virtue of a particular title, which was not really vested in 
him^t the time, should prevail, against any person claiming under a different 
title before the Court upon the question of apportionment, he should be liable 
and compellable to pay over the money which he might have received under 
that decision, to some other person, not a party to the proceedings, in whom that 
title really vested ; not that it should be competent to the parties, after a full 
investigation before the Court under s. 39, and after an appeal as allowed by 
that section, to bring a regular suit and re-open the identical question before a 
different Court. If that were so, as observed by the District Court, we might 
have a decision arrived at by the District Judge after an investigation conducted 
with all the formalities prescribed by the law, and under the procedure of the Code, 
whether it is called a decree or not, and a formal decision by the High Court on 
appeal from that decision, liable to be set aside upon a further suit in a Muusif 's 
Court, and, in certain circumstances, the decision of the Munsif in such suit 
might become final. Some stress was laid by the appellant upon the fact that 
s. in express terms, gives finality to certain awards, and declares that, as 
between the persons interested, who may agree in the apportionment of the 
C891] compensation, the award shall be conclusive evidence of the correctness 
^ the apportionment, and it was said that if the Legislature had intended to 
give finality to the decision of the Civil Court under s. 39, the intention would 
have been expressed in distinct terms ; and a somewhat similar use was made 
of the terms of s. 58 itself, vie., it was contended, that, whereas that section for- 
bids the bringing of a suit to set aside an award under the Act, it does not for- 
bid the bringing of a suit to set aside the decision of a Court. We apprehend 
that what is intended by the terms of s. 57 or of s. 58, is nothing more than 
this, that it places awards made under the Act by express legislation upon the 
same footing of finality as a decision of the Court under s. 39 is by the 
ordinary principles of law." 

On this appeal, 

Mr. B. V. Doyne appeared for the appellant. 

Mr. Leiiht Q* C., for the respondents, was not called upon. 

*fSeo. 37 : — Where there are several persons interested, if such persons agree in th^ 
apportionment of the oom|»en8ation, the particulars of suo^<- 
Particulars of apportion* apportionment shall be specified in the award, and as betweeni|] 
ment to be specified. such persons the award shall be conclusive evidence of the 

correctness of the apportionment.] 

o 
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Their Lordships jud^ent was delivered by 

Sir R. P* Collier* — The history of this case, as far as it is material 
to the judgment, is as follows : — ^The Government of India, requiring 
land for a public purpose under the provisions of Act X of 1870, gave 
the requisite notices, and proceeded to take fifty-eight bighas of land within 
the zamindari of the Baja of Pachete. These fifty-eight bighas were 
occupied by persons who held under the title of jagirdars, but were undoubt- 
edly subject to the superior tenure of the Baja, and may be described as mal 
lands of his zamindari. The Act referred to, No. X of 1870, contains a number 
of elaborate provisions applicable to the acquisition of lands and the payment 
of the purchase-money for them. Under the circumstances of this case it will 
be enough to refer to three of the clauses. It appears that, in certain cases, 
an award of compensation may be made by the Collector, as between the 
Government and claimants. Section 14 is in these terms : — ** If the 
Collector and the persons interested agree as to the amount of compensation to 
be allowed, the Collector shall make an award under his hand for the same ; 
and then follow provisions that it shall be final. Clause 38 is in these terms: — 
“When the amount of compensation has been settled under s, 14, if any dispute 
[892] arises as to the apportionment of the same, or any part thereof, the 
Collector shall refer such dispute to the decision of the Court.” Section 39 
goes on to say “ When a reference to the Court has been made under s. 38, 
the Judge sitting alone shall decide the proportions in which the persons 
interested are entitled to share in such amount.” It further provides, that “ an 
appeal shall lie from such decision to the High Court, unless the Judge whose 
decision is appealed from is not the District Judge, in which case the appeal 
shall lie in the first instance to the District Judge.” 

The proceedings in this case were under these sections. Under s. 14, the 
Collector made an award for the whole amount of the compensation, which was, 
in round numbers, Bs. 15,000. There was a dispute between the Baja and the 
tenants, as they may be called, with reference to the apportionment of the 
amount between them. The question was duly referred to a Judge sitting alone, 
to decide the proportions in which the persons interested were entitled to 
share, and that Judge made a decision in pursuance of such reference, whereby 
he awarded iio the Baja Bs. 84, and to the other claimants, of whom there are 
a great number, the rest of the compensation money. The Baja did not appeal 
from this decision, as he had a right to do, but he brings the present suit for 
the purpose of, in effect, setting it aside. In his plaint he characterises his suit 
as “a suit to recover Bs. 13,000 in deposit in the Collectorate of this district, on 
account of compensation for fifty-eight bighas five cottas, ” and he contends 
that he is entitled to a far larger amount than that which has been awarded to 
him. In other words, he brings the suit for the purpose of determining the very 
question which had been determined according to special statutory process by 
a Judge from whose decision he did not appeal. 

It has been very fairly admitted by Mr. Doyne that, unless he can 
avail himself of s. 40, the proceedings which have been taken are conclusive 
as to the amount and apportionment of the compensation. Section 40 
is in these terms : — “ Payment of the compensation shall be made by 
$he Oollector, according to the award, to the persons named therein, or, in 
; the case of an appeal under s. 39, according to the decision on such appeal ; 
t89S] provided ” — and this is the part of the section on which he relies — ^*that 
nothing herein contained shall affect the liability of any person who may receive 
the whole or any part of any compensation awarded under this Act to pay the 
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same to the person lawfully entitled thereto/' He^on tends that, under ttat 

proviso, the Baja is entitled to bring this suit. It appears to their Lordships 
that the proviso has no such effect. Such a proviso, which appears to have been 
but a repetition of a provision in a previous Act in pari matend, is necessary in 
this, as in almost all Acts of a similar character. It is necessary for the Govern- 
ment, or the persons or company entitled to take property compulsorily, to deal 
■with those who are in possession, or ostensibly the owners ; but it may happen, 
and frequently does happen, that the real owners, possibly being infants or 
persons under disability, do not appear, and are not dealt with in the first 
instance ; and therefore a provision of this sort is necessary for the purpose of 
enabling the parties who have a real title to obtain the compensation money. 

Their Lordships are of opinion that the Courts in India, who both 
concur on this point, have rightly lield that this proviso applies only to 
Iiersons whose rights have not been adjudicated upon in pursuance of the 
sections (38 and 39), and that it has not the effect, which it would certainly not 
be reasonable to attribute to it, of permitting a person whose claim has been 
adjudicated upon in the manner pointed out by the Act to have that claim 
reopened and again heard in another suit. Their Lordships are of opinion that 
the provisions in this Act for the settling of compensation are intended to be 
final ; and that the amount and distribution of the compensation having been 
settled in this case by a competent Court, and the decision not having been 
appealed against, the settlement is final, and the present suit cannot be main- 
tained, They will, therefore, humbly advice Her Majesty that this judgment 
be affirmed, and the appeal dismissed with costs. 

Appeal dtsmtssed. 

Solicitors for the appellant : Messrs. Lambert y Petchy and Shakespear. 

Solicitors for the respondents : Messrs. Barrow and Rogers, 
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' PIM} APPELLATE CIVIL. * 


The 16 th December, 1 S 80 , 

Mr. Justice Pontifex and Mr. Justice McDonell. 

Manly Defendant. 

versus * 

Patterson Plaintifif. " 


Mortgage — Sale or Foreclosure — Limitation — Adverse Possession. 

• 

In 1823 the trustees of a marriage settlement invested the trust-funds in the mortgage of 
a house and premises at Entally in the neighbourhood of Calcutta. The mortgagor was the 
first tenant-for-life under the settlement, and it was agreed that he should be entitled to 
remain in the house as long as he pleased, the rent of the premises being set-off against the 
income of the trust-funds to which ho was entitled under the setlement. In execution of a 
money-decree against the mortgagor, his right, title, and interest in the premises were 
purchased by the judgment-creditor, a lady who, at the time of execution and sale, lived in 
the mortgagor’s house. After the purchase, all parties continued to live in the house as before. 
The mortgagor died on the 14th of August 1867, and on the 13th of August 1869, the present 
suit for sale or foreclosure was instituted by the plaintiff, in whom the legal and beneficial 
interest in the trust-funds had become invested. 

Held, that the position of the judgment-creditor under the sale of 1866 was not adverse to 
the plaintiff or those under whom ho claimed ; that the suit was not barred by limitation, 
and that plaintiff was entitled to a decree for sale. 

Ammdo Moyee Dossee v. Dhonendro Chunder Mookerjee (14 Moo. I. A , 101), distinguished. 

Form of decree in a suit for foreclosure or sale in the mofussil, whore the mortgage is in 
the English form, and all parties concerned are English. 

By an indenture of postnuptial settlement, dated the 6th of September 1823, 
between Robert Manly of Calcutta, of the first part, Sarah Manly his wife, 
of the second part, and John Palmer and William Anderson Livingstone, 
of the third part, it was witnessed that, in pursuance of an antenuptial agree- 
ment, Robert Manly assigned to Palmer and Livingstone, the sum of Rs. 10,000, 
in trust, to invest and pay the interest thereof to [396] Robert Manly for life, 
and from and after his death to Sarah Manly for her life, and after her 
decease, in trust for the issue of the marriage. The deed conferred on Robert 
Manly and his wife, or the survivor of them, a power of appointment by 
deed or will among the issue of the marriage, and failing issue, in favour of 
the person or persons entitled in default of appointment. The deed also 
contained the usual clauses authorizing investment in real securities and 
Government stock, and the appointment of new trustees, &c. 

By indentures of lease and release in fee, dated the 30th and Slst of 
December 1823, respectively, the latter of which recited the provisions of the 
deed of the previous September, Robert Manly, in consideration of an advance 

* Appeal from Original Decree, No. 120 of 1880, against the decree of Baboo Kristo Mohun 
Mukeijee, Second Subordinate Judge of the 24-Pargannas, dated the 12th of April, 1680.. 
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of ** the eaid 10»006/* conveyed to FCrlmer and Ll^vit^tone the houto 
mmisee which vtfere in dispute in this suit, and which were situated at 
EntaUy in the neighbourhood of Calcutta. It was declared, that the property 
conveyed shored be subject to the trusts of the Rs. 10,000 declared by the 
deed of September 1823 ; and it was provided, that if the said Robert Manly, 
his heirs or assigns, do and shall, as and when the said trusts in and by " the 
deed of September 1823 *' created, or some or one of them shall, required the said 
prinoipad sum of sicca rupees ten thousand to be repaid, well and truly pay, or 
cause to be paid, unto the sai^ John Palmer and William Anderson Li\ingstone 
or unto the survivor of them, or unto any new succeeding trustees or trustee 
who may be nominated and appointed in and by the de^ of September 1823 
to act in the trusts thereby created, " or ** some or one of them, the said sum 
of sicca rupees ten thousand of lawful money of Bengal, together with lawful 
interest for the same from the time when the same, shall be, by the said trus- 
tees, or some or one of them, found neoessary to be paid, to the day whereon 
the same shall actually be paid as aforesaid, by the said Robert Manly, his heirs 
or assigns ; then, that upon such payment as aforesaid, these presents and every 
matter and thing herein contained shall cease, determine, and become 
and Jbe absolutely void and voidable,, anything hereinbefore contained to the 
contrary in anywise notwithstanding." The deed went on to declare, that it was 
^ the true intent and meaning thereof, [ 896 ] and of the parties thereto, that 
"'Robert Manly, his heirs or assigns, or his or their tenants, or undertenants, 
should hold, use, and occupy, possess, and enjoy " the property conveyed 
" and to have, receive, and take to his or their own use and ukes the rents, 
issues, and profits, thereof, and every part thereof, without any lawful let, suit, 
trouble, molestation, eviction, hindmnce or disturbance of, from or by them, 
the said John Palmer and William Anderson Livingstone, or the survivor of 
them," or any succeeding trustees or trustee. The deed contained no covenant 
for the repayment of the money. There were several children of the marriage, 
one of whom, Alexander Manly, married the daughter of one Mrs. Verplough, 
a widow lady, who took up her residence with Robert Manly and his family, 
in the house at Entally, sometime previous to the year 1865. It appeared from 
the evidence that Rol^rt Manly, in the year 1856, had borrowed Rs. 2,800 
from Mrs. Verplough, for which he gave a bond. Mrs. Verplough instituted 
a suit on this bond and obtained a decree, in execution of which she, 
in .the early part of 1866, caused to be sold the house and premises at 
Entally, and became herself the purchaser for — the plaint alleged — a sum of 
Rs. 420. After this sale, the Manly and Mrs. Verplough continued to live in 
the house at Entally as before. Mrs. Verplough died in December 1866, leaving 
the defendant, Jane Manly, her sole heiress and legal representative. Robert 
Manly died on the 14th of August 1867. 


By a deed of appointment, dated the 16th June 1879, Sarah Manly 
exercised her power of appointment in favour of her daughter, Mrs. Woodley ; 
and by an indenture, dated the 8th of July 1879, between the then trustees of 
the settlement of 1823 of the first part, Sarah Manly of the second part, 
Mrs. Woodley of the third part, and the plaintiff Patterson of the fourth part, 
the sum of Rs. 10,000, with all interest thereon, and benefit thereof, together 
with the premises at Entally, were assigned and sold to the plaintiff for a sum 
of Rs. 7,000. 


On the 12th of July 1879, the plaintiff’s attorney wrote to Mrs. Jane 
Manly, who resided in Raiputana, and to David Manly, one of the sons of 
Robert Manly, (and who wtits in sole possession of the house and premises at 
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TM)t\»Vng complied >with, the present suit wks institltld^M^e 15^'ot^Iu^t 
1879 in the Court of the First Subordinate Judge of the District of the 24- 
Pargannas, praying a decree for payment of the Bs. 10,000 and interest, and in 
case of dekult, for foreclosure or sale, and should the proceeds of sale 
insufficient, then for a personal decree against the defendants for the amount of 
the deficiency. * 


The defence was, that the assignment to the plaintiff was collusive and 
fraudulent ; that the suit was improperly framed ; and that it was barred by 
limitation. The Court held that though the plaintiff was not entitled to a 
decree for foreclosme, yet he was entitled to a decree for sale, which was 
directed ; and, in case the proceeds of the sale should prove insufficient, the 
Court gave a personal decree for the deficiency against the defendant Mrs. Jane 
Manly, on the ground that being the sole heiress and legal representative of 
Mrs. Yerplough, the purchaser of the equity of redemption, she stood in the 
shoes of the mortgagor. 


The defendant Jane* Manly appealed. 

- - Mr, Evans and Mr. Twidale for the appellant. 

Mr. Evans, — The circumstances attending the transfer to the plaintiff are 
extremely suspicious, and there is no trustworthy evidence that any considera' 
tion whatever has been paid. Again, no decree can be passed in a suit framed 
as this is. A suit on a mortgage for property situated in the mofussil must be 
brought under Beg. XVII of 1806. Before the Foreclosure Begulations were 
passed, a conditional sale, which in effect is the same as an English mort- 
gage, became absolute on non-payment at the time appointed. Those Begula- 
tions supply the only remedy in use in the mofussil, and no Court has power 
to go outside or beyond them — Thumbusatvmy Moodelly v. Hussain Bowthen 
(I.L.B. 1 Mad., l). There is no power of sale contained in this mortgage, and 
if there was, the Court would not give effect to it; [ 898 ] the only remedy is fore- 
closure — Arman Pande v. Nouruttun Koonwur (3 Sel. Bep., 78), and Bhu- 
wanes Chum Mitr v. Jokishen Mitr (S. D. A., 1847 P. 354), [Pontipex, J. — 
Those cases dealt with Hindus. Here all the parties concerned are English.] 
Again, this suit is premature. The period fixed for redemption is when the 
trusts require the moneys to be called in. That can only be on the death of 
Mrs. Sarah Manly, who was alive at the institution of the suit. The deed gives 
no power to the trustees to call in the money when they please ; but if your 
Lordships be against me on that contention, then they should have called it in 
long ago. The evidence is, that after Mrs. Yerplough purchased the house in 
execution of her own decree in the early part of 1876, she allowed Bobert Manly 
and his family to remain, because she did not wish to put them to inconvenience. 
She alone was in possession as owner, and being a judgment-creditor, her pos- 
session became at once adverse to the trustees, and the suit is, therefore, barred 
by limitation — Anwndo Moyee Dossee v. Dhonendro Chunder Mooherjee (14 
Moore's I. A., 101). 

Mr. Bonnerjee, Mr. Braunfeld, and Moonshee Mahomed Yusuf tor the 
respondent. 

The Judgment of the Court (Poetifex and McDokell, JJ.) was deliver- 
ed by ^ 
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MANLY r. 


PontlfeXr — This case arises under somewhat singular eircum^anoes. 
About the year 1823, a sum of Es. 10,000 was settled in trust for Mr. ' Robert 
Manly for life, with remainder to his wife for life, with remainder for the child- 
ren of the marriage, as Robert Manly and his wife or the survivor of them 
should appoint, and in default of appointment, for the children. Shortly after 
the settlement, the husband, Mr. Manly, being possessed of a piece of land, 
persuaded the trustees to advance him the Rs. 10,000 in order to build a house 
upon it. 

The deed under which the Ra. 10,000 was advanced was drawn in the 
form of an absolute conveyance to the trustees without any proper proviso for 
redemption, and without any covenant for payment of the money to the trustees. 
The conveyance was to the trustees of the settlement and the succeed- 
[ 899 ] ing trustees to be appointed thereunder, to be held upon and subject 
to the several trusts of the settlement, and thus an express trust was impressed 
on the property. There was a proviso in the deed that the tenant-for-life, 
Robert Manly, should be entitled to the use and enjoyment of the house at 
all events, during his life, though the terms of the clause are rather vague. 
Of course, during his life, he being entitled to the interest of the trust-money, 
it was immaterial whether interest was paid to him or whether he enjoyed 
possession of the house. A decree by a stranger to the settlement having been 
obtained against Robert Manly, execution was taken out against him in the 
year 1866, and all his right, title and interest in the house was sold and 
purchased by Mrs. Verplough. The defendant, Jane Manly, who is the present 
appellant, represents Mrs. Verplough, and is now entitled, by virtue of such 
sale and representation, to the equity of redemption. Notwithstanding the 
purchase by Mrs. Verplough, Robert Manly was allowed to remain in 
possession of the house, and was ostensibly in possession of it up to 
his death in 1867. This suit is instituted within twelve years from 
the date of his death. The trustees having died, new trustees were ap- 
pointed ; and the survivor of them, with the concurrence of Sarah Manly 
and her daughter, to whom the Es. 10,000 had been apportioned, conveyed to 
the present plaintiff all their rights in the house. There are some suggestions 
in these proceedings that the conveyance was not a bond fide conveyance ; but 
we think it does not lie in the mouth, at all events of the present appellant, to 
take that objection. It has been objected on behalf of the present appellant, 
that the plaintiff is barred by limitation, and the case of Anundo Moyee Dosaee 
v. Dhonendro Chunder Mookerjee (14 Moore’s I. A., 101), has been cited, in 
which the Privy Council seem to have laid down, that when, by an act of law, 
there has been an alienation from a mortgagor to a third person, the limitation 
law applicable between mortgagor and mortgagee ceases to apply, and the 
ordinary limitation thenceforward applies. That seems to have been decided 
under the Limitation Act of 1859. Whatever may have been the principle 
on which that case was decided, it is sufficient to say that it does not 
[«oo] apply here, because (even if the property was not impressed with a 
trust) the tenant-for-life under the deed was entitled to possession of the 
bouse during his life, and having been in ostensible possession until the time 
of his death, there was nothing to show that the property had passed to a 
stranger ; and we are of opinion that limitation, at all events, would not run 
until the death of the tenant-for-life, and that would be within twelve years 
of the institution of this suit. We think, therefore, that the suit is not barred 
by limitation. 

The plaintiff has issued the present defendant Jane Manly, who is the 
owner of the equity of redemption, and also Mr. D. W. Manly, who seems 
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to have been in possession of this house so far as we oan see, as a trespasser. 
The Subordinate Judge has decreed, that the principal money, with interest 
at the rate of Bs. 6 per cent, per annum from the date of demand, should be 
paid by the sale of the property, and that any deficiency should be borne by 
the present appellant, Jane Manly, the owner of the equity of redemption, 
and that both the defendants should pay the costs of the suit. 

Now, we are of opinion that this decree in some respects is improper. 
We think that the owner of the equity of redemption ought not to be directed 
to pay any deficiency of principal and interest moneys and costs, which the 
moneys to arise from the sale may be insuflicient to meet, tliis suit being in the 
nature of a foreclosure suit. We also think that the plaintiff is not entitled to 
interest from the date of demand, at all events as against Jane Manly, the 
present appellant, inasmuch as Jane Manly has not been in possession of the 
property and offer^ no obstacle to the •plaintiff entering into possession and 
receiving the profits of the property. We also think that the decree was wrong 
in ordering an immediate sale. We think that Jane Manly, the owner of the 
equity of redemption, ouglit to have been afforded time for the purpose of 
raising money, if possible, to redeem tlie estate, if so advised. In the inofussil; 
under the Bogulations, a year is the time allpwed before foreclosure becomes 
absolute, and we think by analogy that that period ought to have been allowed 
to 'the present appellant. The decree was passed on the 22nd April 1880 ; the 
year would, therefore, expire on tlio [401] 21st April 1881. We shall, 
therefore, modify the decree of the Subordinate Judge in so far as 
it concerns the present appellant, and declare that, unless the appel- 
lant, Jane Manly, pays the 10,000 sicca rupees secured by the deed, together 
with interest at 6 per cent, per annum from the 22nd April 1880, the 
date of the decree of the Court below, on or before the 21st April, 1881, 
the property shall be sold, and out of the proceeds of the sale, if sufficient (but 
not otherwise), the plaintiff’ will be entitled to 10,000 sicca rupees and the 
interest and the costs of suit both in this Court and in the Court below. The 
decree as against the other defendant will Stand. If, however, the appellaiif, 
Jane Manly, does, on or before the 21st April 1881, pay the principal sum of 
10,000 sicca rupees with one year’s interest and the costs of the suit both in 
this Court and the Court below, the plaintiff shall execute a conveyance free 
from all encumbrances to the said Jane Manly; 


The appellant Jane Manly will be entitled 
by her into this Court as security for costs. 


to a refund of the money paid 
Appeal allowed. 


8 CAIi.— 109 
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OEIGINAL CIVIL. 


The 6th, 7th July, 1881, 
Present : 

Mr. Justice Cunningham, 

Shaik Domun 
versus 

Shaik Emaum Ally. 


Practice — Costs — Order directing Client to Pay Costs, 

It is not the practice to make an order directing a client to pay his attorney the costs of 
suit when taxed. Such an order can only be made m a regular suit by the attorney against 
ins client. 

Iswar Chandra Dull v. Iswar Chandra Ghosc (9 B.L.R., App., 19) not followed. 

In this case the plaintiff applied to be allowed to withdraw his suit on the 
terms of each party paying his own costs. 

Mr. Trevelyan, for the plaintiff, asked the Court to fix the scale on which 
the costs should be taxed. 

Mr. Mitter, for the defendant, consented to the application, and asked for 
an order directing the defendant to pay the attorney’s costs of suit when taxed, 
and referred to Iswar Chandra Dutt v. Iswar Chandra Ohose (9 B. L. E., App. 19), 
Mr. Belchambers, the Eegistrar of the Court, stated that that case had not been 
Ci02] correctly reported, and that it was not the practice to make an order for 
pHpyment of costs as between attorney and client, except in a regular suit 
against the client. 

Cunningham, J., asked the Eegistrar to furnish a note as to the practice. 

Cunningham, J. — The Eegistrar has furnished the following note : 

“ The order asked for by Mr. Mitter was an order against his own client. 
The effect of such an order would be to place the client at a disadvantage, for 
it would deprive him of the opportunity afforded him, when sued for costs, of 
raising questions of negligence, which are altogether excluded from the adjudi- 
cation of the Taxing Master, and questions of set-off, which are beyond the 
functions of that officer to decide, except under a special reference to him ; and 
would render the client liable to immediate execution in respect of the amount 
allowed on taxation, although there might be a good defence to the wholes or a 
part of the claim. This suggestion, of what would be the position of the client 
if proceeded against summarily, furnishes a sufficient reason for the practice 
which exists, and has always existed, of not directing the payment of costs 
as between attorney and client, except in a regular suit against the client. 
I am not aware of any instance in which this practice has been departed from. 
It was certainly not departed from in the case of Iswar Chandra Dutt v. Iswar 
Chandra Ohose (9 B. L, B., App., 19), cited by Mr. Mitter, although in that 
case the client compromised without the intervention or knowledge of his 
attorney, then refused to pay his attorney’s costs, and finally failed to appear 
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Upon the application made against him upon notice. I'he order, as drawn 
up in that case, directs the taxation of costs, but does not direct payment, thus 
leaving the attorney to his ordinary remedy by suit/* 

It is clear that, upon this statement of the practice, Mr. Hitter’s applica- 
tion cannot be granted. The order will be for taxation of costs on scale No. 2. 

Attorney for the plaintiff : Baboo Aushotosh Dhur. 

Attorney for the defendant ; Baboo Nobin Chunder BttraL 

• 

N0TB8. 

[CLIENT AND ATTORNET--COSTB 

Even where the attorney has, by way of securing his costs taken a deposit of title deeds, 
this equitable lien cafftfOt be enforced by a summary application, but only in a regular suit 
by him against the client — 21 Cal. 85. 

But where the plaintiff and defendant compromise the suit collusively with a view to 
deprive the attorney of his costs, or whore the defendant satisfies the plaintiff’s claim to the 
prejudice of the attorney’s claim after notice of it has been given to the party making the 
satisfaction, it is open to the Court to deal with the matter on a summary application — 25 
Cal. 887. But contra 27 Cal. 269 where the cases m 7 Cal. 401, and 21 Cal. 85 were followed. 

In Bombay, however, the practice is different and allows of an order for payment of 
attorney’s costs being made on a summary application — 1 Bom. 253, 16 Bom. 152. 

The practice in England is the same as in Bombay. See Seton on Judgments and Orders, 
p. 605.] 

[403] APPELLATE CIVIL. 

T}ie 13th March, 1887, 

Present : 

Mr. Justice Pontifex and Mr. Justice Field. 

Rashbehary Mookhopadhya and another (objectors) 
verms, 

Maharani Surnoinoyee (Decree-holder).*' 

Appeal — Representatives — Civil Procedure Code (Act X of 1877), 
s, 244, cl (c), it 278, 283. 

The holders of a taluq hypothecated certain other property belonging to them as security 
for the rent. A decree for rent was obtained against them. Prior to attachment, the taluq- 
dars assigned their interest in eight annas of the hypothecated property to A, and made a 
mourosi lease of the remaining eight anna^ to him The decree-holder then obtained an order 
for summary sale for the rent due for 1876-77. She then attempted to sell the property 
hypothecated to her. An objection by A was allowed. A regular suit was then instituted by the 
decree-holder against A, and it was declared that she was, after selling the taluq, entitled to 
sell the hypothecated property. The decree-holder again attempted to execute her rent-decree 
by attaching and selling the hypothecated property, and an objection by A was disallowed. 

• Appeal from Order, No. 106 of 1881, against the order of Baboo Kristo Mohen 
Kookerjee, Second Subordinate Judge of the 24-Pargmna3, dated the 19th February 1881. 

867 



BASHBEHARY MOOKHOPADHYA v. 


Heldt that no appeal' la> from the order disallowing the objectioUf as A could not be con- 
sidered to be a * representative * ol the taluqdars within the meaning of s. 244, cl. (c)* of the 
Civil Procedure Code ; and was, therefore, debarred from appealing under bs. 278t and 283}. 


Baboo Bdshbehary Ghose^ Baboo Prannath Pundit, and Babboo Biprodas 
Mooherjee for the appellants. 

Baboo Sreenath Dass and Baboo Ourudas Banerjee for the respondent. 


The facts of this case fully appear from the judgment of the Court 
(PONTIPBX and Field, JJ.), which was delivered by 

Pontifex, J. — In this case ceHain Chowdhries held a taluq under Maha- 
rani Surnomoyee ; and by an ekrar they hypothecated certain other property 
belonging to them as secu-[4i04]rity for the rent of the taluq. The Maharani 
instituted a suit against them for the rents of the taluq from Kartick to Cheyt 
1281, amounting to about Rs. 9,000, and obtained a decree. Under the ekrar, 
the property hypothecated by them would be liable, no doubt, to satisfy that 
decree ; but subsequently to tlie execution of the ekrar, and prior to any attach- 
ment by the Maharani under her rent-decree, the Chowdhries assigned all their 
interest in eight annas of the property hypothecated to Rashbehary Mookerjee 
and another ; and with resjiect to the other eight annas made a mourosi lease 
thereof to the same persons. Subsequently the Maharani, under Reg. VIII 
of 1819, obtained an order for summary sale for the rents from Srabun to Cheyt 
1283, and the property was sold ; but it is alleged by the applicant before us 
that such sale was invalid, inasmuch as the taluq was purchased by the 
taluqdars themselves. For the purposes of this judgment it is not necessary 
for us to decide any question as to that, as in consequence of a preliminary 
objection by the respondent, we are unable to go into the merits of the case. In 
execution of her rent-decree, Maharani Surnomoyee subsequently attempted to 
bring to sale the property that had been hypothecated by the Chowdhries to her 
under the ekrar. In such execution-proceedings, Rashbehari Mookerjee and his 
co-proprietor appeared as objectors, and alleging that there had been a subsequent 
assignment of the Chowdhries’ interests to them, disputed the right of the 
Maharani to sell this property in execution of her rent -decree. This objection 
was properly allowed ; whereupon tlie Maharani instituted a regular suit against 


Questions to be decided 
by Court executing decree. 


*[Soc. 244* — The following questions shall be determined by 
order of the Court executing ii decree and not by separate 
suit (namely) — 


(c,) Any other questions arising between the parties to the suit in whi^oh the decree was 
pass^ ; or their representatives, and relating to the execution of the decree — ] 

teSec. 278 • — If any claim be preferred to, or any objection bo made to the attachment of, 
any property attached in execution of a decree, on the ground 
Investigation of claims that such property is not liable to such attachment, the Court 
to and objections to attach- shall proceed to investigate the claim or objection with the like 
ment of attached property, power as regards the examination of the claimant or objectoi^, and 

in all other respects, as if he was a party to the suit. 

Provided that no such investigation shall be made where the Court considers that the 
claim or objection was designedly or unnecessarily delayed. 

If the property to which the claim or objection applies has been advertised for sale, 
Postponement of sale. ordering the sale may postpone it pending the inves- 

tigation of the claim or objection.] 

Saving of suits to esta- {[Sec. 283- — The party against whom an order, under 
blish right to attached **®®*^9” 280, 281 or 282 is passed may institute a suit to establish 
property. which he claims to the property in dispute, but subject 

to‘ the result of such suit, if any, the order shall be conclusive.] 
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Bashbehary Mookerjee and his co-proprietor, and by the decree in that suit it was 
declared, that the Maharani had a right to bring the property contained in the 
ekrar to sale for the purpose of realizing her rent-deeree ; but that, as a condition 
precedent, she was bound, first of all, to sell the taluq itself for the purpose of 
satisfying her rent-decree. Subsequently to that decree and to the summary 
sale, the Maharani has again attempted to execute her rent-decree by attaching 
and bringing to sale the property comprised in the ekrar, and Bashbehari Mooker- 
jee and his co-proprietor have again intervened as objectors in the execution- 
[406] proceedings. It has been decided by the 'Subordinate Judge upon the 
evidence, that the Maharani, notwithstanding the objection of Bashbehary 
Mookerjee and his co-proprietor, is entitled to proceed to sell all the proi>erties 
comprised in the ekrar. Bashbehari Mookerjee and his co-proprietor, being 
dissatisfied with that order, have appealed to us ; but a preliminary objection has 
been taken on the 'faVt of the Maharani tjiat the appellants have no right of 
appeal to this Court, inasmuch as being merely objectors, they are barred by 
ss. 278 and 283 '' of the Procedure Code from appealing to this Court. We are 
referred by the appellants' vakeel to s. 244, cl. (c)" in support of their right of 
appeal. In that clause it is enacted that ‘'any other questions arising between 
the parties to the suit in which the decree was passed, or tlieir representatives ^ 
and relating to the execution, discharge or satisfaction of the decree," shall be 
determined by order of the Court executing the decree ; and it is urged on behalf 
of the appellants, that they are representatives of the Chowdhries within the 
meaning of that clause. Now, we think, that tiiough the word repre- 
sentatives in that clause may include subsequent representatives in point 
of interest, and is not confined only to heirs or executors, yet, inasmuch as 
Bashbehary Mookerjee and his co-proprietor had become assignees of the 
taluqdars before the rent-suit was instituted by the Maharani, they cannot, 
within tlie terms of that clause, be considered as representatives of the taluq- 
dars. Their interest, in fact, came into existence before the suit against the 
taluqdars, and they can, therefore, scarcely be considered in that suit as re- 
presentatives of the taluqdars, the judgment-debtors. We think, therefore, 
that the preliminary objection that has been taken by the Maharani must 
prevail, that Bashbehary Mookerjee and his co-proprietor are not entitled to 
appeal on the merits to this Court ; and we are, therefore, unable to go into 
the merits, and decide between the parties whether the Maharani is now entitled 
to proceed against the property, which was hypothecated to her by the ekrar, 
in order to realize the amount of decree in the rent-suit. 

Appeal dismissed, 

NOTBS. 

[AUCTION PURCHASER— HOW FAR REPRESENTATIVE OF JUO0MENT-DEBTOR— 

Tho principle that the purchaser of the interest of a Judgment-debtor at a private or 
auction sale is his * representative' under section 244 of the Code of Civil Procedure 1882, only 
if he IB, so far as such interest is considered, bound by the decree, was subsequently 
affirmed by the Full Bench in 24 Cal. 62, and 26 All. 447. F. B.] 


[g. V, supi'a, 7 Cal. 403.] 
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[406] The SOth May, 1881. 

Present : 

Mr. Justice Pontipbx and Mr. Justice Field. 

Nobodeep Ghunder Chowdhry Defendant. 

versus 

Brojendro Lall Roy and others Plaintififs.’®' 

Land Acqtusition Act (X of 1870), s. .99+ — Title — Bes Judicata, 

Under s. 39 of the Land Acquisition Act, it is the duty of the Judge, in apportioning the 
compensation-money which he is directed to apportion, to decide the question of title between 
all persons claiming a share of the money. 

Sernhle, — ^No decision under the Land Acquisition Act should be treated as res judicata 
with respect to the title to other parts of the property belonging to persons who may come 
before the Judge under s. 39. 

In appeal No. 14. — Mr. B, E, Twidale for the appellant, and Baboo Ishur 
Chunder Chuckerbutty for the respondents. 

Nos. 121 to 124. — Baboo Ishur Chunder Chuckerbutty for the appellant, 
and Mr. iJ. E. Twidale for the respondents. 

Nos. 95 to 97. — Baboo Gurudas Banerjee and Baboo Ktshory Mohun Boy 
for the appellant, and Baboo Boido Nath Dutt for the respondents. 

The facts of these cases fully appear from the judgmentB of the Court 
(PONTIPEX and Field, J.T.), which were delivered as follows: — 

Pontifex, J. — The compensation case under the Land Acquisition Act, 
out of which appeal No. 14 of 1879 arises, was tried by Mr. Verner, who had to 
decide as to the manner in whicli the sum of Hs. 99 should be apportioned 
amongst certain persons claiming to be joint mourosidars. Mr. Verner decided 
that only one of these persons was entitled as mourosidar to compensation for 
the particular land taken under the Act [407] in that case ; and he directed 
that the amount should be paid to him. Against that decision, appeal No. 14 
of 1879 has been preferred. The cases of compensation, out of which appeals 
Nos. 121, 122, 123, and 124 of 1879 arise, wore tried by Mr. Tottenham for 
apportioning compensation in those four cases, amounting respectively to Bs. 9, 
18, 20 and 37, between the same mourosidars as claimants. He came to the 
'"conclusion that the person to whom Mr. Verner had directed, in appeal No. 14 
of 1879, that the compensation should be paid, did not prove his exclusive title 
to the money, but that he was jointly entitled with the other mourosidars. He, 
therefore, directed that the several amounts of compensation should be divided 
among them according to their respective shares. 

Now, Mr. Verner, in trying the case before him, seems to have considered, 
that, under s. 39 of the Land Acquisition Act, it was not necessary for him to 

* Appeals from Original decrees, Nos. 14, 95, 96, 97, 121, 122, 123, and 124, of 1879, 
against the decree of W. Verner, Esq., Additional Judge of Nuddea, dated the 23rd of 
September 1878. 


a 


tCff. V, swpra, 7 Cal. 388,] 
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decide the question of title ; and he expressly states in his* judgment that he had 
no materials before him to decide the question of title. He, therefore, 
decided the case solely on the evidence as to possession. Mr. Tottenham, 
on the other hand, decided, in all the cases before him, the question of 
title. We think it right to say that, under s. 39, it is the duty of the Judge, 
in apportioning the compensation-money which he is directed to apportion, to 
decide the question of title between all persons claiming a share of the money. 
These cases having come before us at the same time, we think that tlie judg- 
ment of Mr. Tottenham in Appeals Nos. 121, 122, 123, and 124 must be affirmed. 
He has taken a right view of the evidence in liolding that the person to whom 
Mr. Verner directed the compensation-money to be paid did not prove an 
exclusive title thereto. We think, therefore, that Mr. Tottenham’s order, that 
the amounts should be divided amongst the several claimants, was correct. 

In respect to appeal No. 14 from the judgment of Mr. Verner, we think 
we are entitled to decide it upon the evidence already taken in the case ; for 
although Mr. Verner seems to have been under the impression that, under 
s. 39, he was not bound to decide the question of title, yet the parties 
could not be aware that such would he his decision, and they were bound 
[ 408 ] to adduce evidence both on the question of possession and title. As the 
party to whom -Mr. Verner has directed the compensation-money to be paid 
exclusively has furnished no evidence, which in our opinion proves his exclusive 
title, we set aside Mr. Verner’s order, and direct that the amount of compensa- 
tion given in appeal No. 14 of 1879 be divided amongst the several claimants 
in the same proportion as in appeals Nos. 121, 122, 123, and 124 of 1879. 

We now come to the other appeals by the dur-mourosidars, appeals 
Nos. 95, 96, and 97, of 1879. All these cases were tried by Mr. Tottenham. 
Claims were made much in the same way as the claims to the compensa- 
tion for the mourosi tenure. One of the dur-mourosidars claimed 
to be exclusively entitled to the money awarded for the dur-mourosi 
tenure. But Mr. Tottenham, upon the evidence, came to the conclusion that 
he failed to prove sucli exclusive title ; and therefore, he held that all the dur- 
mourosidars were entitled to have the money awarded distributed amongst them 
according to their respective shares. We agree with Mr. Tottenham in the con- 
clusion which, upon the evidence, he has come to m the matter. But an 
objection has been taken that, in a case (No, 68), which was for compensa- 
tion-money paid for certain other portions of land belonging to these very dur- 
mourosidars, and held upon the same title, and which was tried before Mr. 
Verner, Mr. Verner decided that one of these dur-mourosidars was entitled 
exclusively to the compensation-money so awarded, against which decision there 
has been no appeal, and it is argued before us that the decision of Mr. Verner, 
which has not been appealed against, must be treated as res judicata affecting 
these appeals, the land being held under the same dur-mourosi title, and the 
parties being the same. Now, for my part, and speaking for myself, I should 
be extremely reluctant to hold that any decision under the Land Acquisition 
Act should be treated as res judicata with respect to the title to other 
parts of the property belonging to persons who. may come before the Judge 
under s. 39, because although a decision under s. 39'^' with respect to the 
particular money then before the Court is a decision which is final with 
respect thereto unless appealed from, and any party who [ 409 ] has 
been summoned before the Judge and has not appeared is bound by 
such decision, I do not think that a decision of the Judge with respect 

*[2. V. supra, 7 Cal. 388.3 
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to compensation-money, where the amount may be extremely unimportant 
(as in one of these cases it is only Ba. 9), and where the parties, although 
summoned, may not think it worth their while to set up a claim to a share, 
should be treated as res judicata affecting other parts of the claimant's 
property held under the same title. For it must be remembered that the 
parties are brought before the Judge compulsorily ; and the proceedings differ 
considerably from a regular suit. However, in these cases we think, that the 
decision of Mr. Verner, in case No. 68 before him, cannot otherwise be treated 
as res judicata, for this reasQn that in his judgment he expressly states that he 
has not tried the question of title , and if he has not tried the question of 
title, his judgment cannot possibly be treated as res judicata in these appeals. 
Nos. 95, 96, and 97, in which the question of title has been raised and tried. 
We are of opinion, therefore, that appeal No. 14 of 1879 must succeed ; that 
appeals Nos. 121, 122, 123, and 124 of 1879 must fail, and appeals Nos. 96, 96, 
and 97 of 1879 must also fail. We do not think it proper to give any costs in 
any of these appeals. 

Field, J.— I concur in this judgment, but as to the question of res judicata, 
I think it unnecessary to decido what would be tlie effect of the former decision 
in the ease under the Land Acquisition Act if the question of title had been put 
in issue and fairly tried As Mr. Verner expressly refrained from trying this 
question, it was not heard and determined : and tlierefore the former judgment 
cannot have the effect of res judicata upon the title of the parties. 

NOTES. 

[LAND ACQUISITION PROCEEDINGS: RES JUDICATA 

Tho question as to whether in proceedings under the Land Acquisition Act 1870 to appro- 
tion compensation payable, the decision bj'' tho Judge on a question of title does not operate 
as res Judicata, which did not arise directly in the main case and on which Pontifex, J. 
merely expressed an opinion, was actually decided in 20 Mad. 269, where it was held that 
such decision is not res judicata, the ground of the decision being that tho proceeding is not a 
‘ suit.* 

Hence where a party institutes a suit for apportionment of the compensation, independ- 
ently of the Land Acquisition Act, the decision in such suit on a question of title will be 
res judicata between the parties. See 12 Cal. 484 , and the Reporter’s note under 20 Mad. 
269.] 
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[ 410 ] The l^h May, 1881. 

Present: 

? 

Mr. Justice Pontifex and Mr. Justice Field. 

Obhoy Chum Coondoo and another .....Plaintiffs 

versus 

Golam Ali, alias Nocoury Meah •...Defendant. ' 

Jurisdiction — Act VI of 1871^ s. 18 — Sale in Execution of Decree — 

Civil Procedure Code (Act X of 1877), s. 285. 

A, who had obtain^ a decree in the Court of.tho Second Munaif of B, m September 1877, 
attached certain property within the jurisdiction which had been assigned to the Munsif by 
the District Judge, under s. 18 of Act VI of 1871t. In the previous month, C, who had 
obtained a djcroj iii the Court of the Addition il Munsif of i? (to whom jurisdiction had 
similarly been assigned), had attached the same property. The sale in execution of A*s 
decree took place first, and A became the purchaser. A then objected m the Court of the 
Additional Munsif that the property could not again be sold , but his objection was overruled, 
and two days subsequently, the proportv was again put up for sale in execution of C’s decree, 
and he became the purchaser. A brought various suits against the tenants for arrears of 
rent, in which C intervened. 

Held, that the jurisdictions of the Munsifs wore coiiiined to the particular limits assigned 
to them, and that, as the property was situate within the limits assigned to the Second Munsif, 
the additional Munsif had no jurisdiction to attach or sell it, and that the attachment by C 
was made improperly and without jurisdiction. 

Qifceie — Whether s. 286 of the Civil Procedure Code applies to immoveable property ? 

This was a suit for the recovery of arrears of rent in resided of land situa- 
ted within the jurisdiction of the Second Munsif of J3ari8al. The land had 
formerly belonged to one Ram Kanhye Shaha, against whom the plaintiffs ob- 
tained a degree in the Court of the Second Munsif of Barisal. One Golam Ali 
had also obtained a decree against Ram Kanhye Shaha, but m the Court of the 
Additional Munsif of Barisal, to whom another thana had been assigned by the 
District Judge. Both the plaintiffs and Golam Ali attaciied the property in 
[ 411 ] execution of their decrees ; Golam Ali in August 1877, and the plaintiffs 
in September 1877. The same day was fixed for the sale, and it was held by 
the same officer. The properties advertised by the Second Munsif were sold first. 


• Appeal from Appellate Decrees, Nos. 2507 and 24G0 of 1879, against the decree of Baboo 
Nuffer Chuiider Bhutto, Second Subordinate Judge of Backergunge, dated the 30th July 1879, 
reversing the decree of Baboo Doorga Churn Sen, Munsif of Barisal, dated the 27th December 
1878. 

f [Sec. 18 : — The Local Government shall fix, and may, from time to time, vary the local 
limits of the jurisdiction of any Civil Court under this Act . Provi- 
Power to, fix local limits ded that where more than one 'Subordinate Judge is appointed to 
of jurisdiction. any District, and where more than one Munsif, is appointed to 

any Munsif, the Judge of the District Court may assign to each 
such Subordinate Judge or Munsif, the local limits of his particular jurisdiction within such 
District or Munsif, as the case may be. 

The present local limits of the jurisdiction of every Civil Court (other than the High Court) 
shall be deemed to be fixed under this Act.] 


3 CAL.— 110 
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and the plaintiffs themselves, on the 4th December 1877, purchased the property 
which they had attached. On the following day, the plaintiffs objected before 
the Additional Munsif, that the same property could not be sold again in his 
(Jourt. The objection was overruled, on the ground that the plaintiffs’ purchase 
was collusive, and the property was again put up to sale, and was purchased by 
Golam Ali on the 6th December. The plaintiffs took formal possession through 
the Court, and subsequently Golam Ali also took formal possession through the 
Court. The plaintiffs then brought several suits for rent against the ryots, in 
which Golam Ali intervened. ^ The Munsif of Barisal gave the plaintiffs a decree, 
which was reversed by the Subordinate Judge. 

The plaintiffs appealed to the High Court. 

Baboo Aushootosh Dhur and Baboo Byddonath Dutt for the appellants. 

Mr. W. M, Dass and Baboo Bam&chmi Banerjee for the rebpondent. 

The judgment of the Court (Pontifbx and Field, JJ.) was delivered by 

Pantifex, J. — The plaintiff's in this case having obtained a decree in the 
Court of the Second Munsif of Baris^, attached certain property within the 
jurisdiction of the Second Munsif. That attachment was made in September 
1877. But one Golam Ali had obtained a decree in the Court of the Additional 
Munsif of Barisal, and had, under such decree, directly attached the same pro- 
perty prior to the plaintiff's’ attachment, mz., in August 1877. A sale took 
place under the plaintiff's’ attachment first, and the plaintiffs purchased on the 
4th December in execution of their own decree. Subsequently, a sale took 
place on the 6th December under Golam Ali’s attachment, and he purchased in 
execution of his decree. The plaintiff afterwards brought several rent-suits 
against the ryots occupying [ 412 ] the land, and Golam Ali intervened in those 
suits. Two of those suits have now come on appeal before us, and the question 
to be decided in these appeals is, whether the plaintiffs are entitled to recover 
i^ent from the ryots. Now, the Subordinate Judge has held, that inasmuch as 
the plaintiffs’ purchase took place under an attachment later in point of date 
than the attachment by Golam Ah, nothing passed to the plaintiff's at the sale in 
execution of their decree ; and he, therefore, dismissed their suits. It was argued 
before the Subordinate Judge that, inasmuch as, under s. 18, Act VI of 1871'*, the 
District Judge had assigned to the three separate Munsifs, in his district 
certain local limits, and inasmuch as this particular land was situate within the 
limits assigned to the Second Munsif, the Additional Munsif had no authority 
to attach tliis particular land directly, it not being within the limits of his 
jurisdiction ; and that, in accordance with s. 286 of Act VIII of 1859f , he 
ought to have transmitted Golam Ali’s decree for execution and attach- 
ment by the Sec^md Munsif. That the Additional Munsif having no 

*£ 3 . V. sup at 7 Cal 410.3 

t[Sec. 286 : — The Court, unless there be any sufficient reason to the contrary, shall cause 
such copies and certificate to be prepared ; and the same, after 
Copy of decree and order being signed by the Judge and sealed with the seal of the Court, 
lor execution to be traris- shall be transmitted to the Court indicated by the applicant if 
mitted. that Court bo within the same District, otherwise to the principal 

Civil Court of Original Jurisdiction in the District in which the 
a^icant may wish the decree to be executed ; and the Court to which such copies and cer- 
tificates are transmitted shall cause the same to be filed therein, without any proof of the 
judgment or order for execution, or of the copies thereof, or of the seal or jurisdiction of any 
Court, or off the signature of an> judge, unless it shall under any peculiar circumstances, to be 
specified in an order, require such probf .3 
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jurisdiction to attach, he had no jurisdiction to bVing this property to 
sale, although the attachment made under Golam Ali’s decree was earlier 
in point of date than the attachment under which the plaintiffs claim^. 
The Subordinate Judge decided, that, under s. 18 of Act YI of 1871, the assign- 
ment of limits to the separate Munsifs by the District Judge is only material 
with resx)ect to the institution of regular suits. We think he is wrong in that 
conclusion. There is nothing in s. 18 to limit the purposes for which local 
jurisdictions are assigned to each Munsif ; and we are of opinion, that when 
the District Judge assigned limits to each Munsif, the jurisdiction of 

each Munsif was confined to the particular limits assigned to him. And 

as the land in question is situate within the limits assigned to the 

Second Munsif, we think tlie Additional Munsif had no jurisdiction to attach 
or sell this land, which was within the jurisdiction of the Second 

Munsif. Thereforeyin our opinion, the attachment by Golam Ali was 
made improperly and without jurisdibtion. The Subordinate Judge has 
also held that s. 285 of the present Procedure Code applies to this case, 
that is, of course, assuming that the Additional Munsif had jurisdiction 
[418] to attach and sell this property. It appears to us extremely doubtful 
whether s. 285" applies to immoveable property at all. The words of it — “where 
property not in the custody of any Court has been attached in execution, the 
Court which shall receive or realize such property,’* &c. — seem to us to be more 
applicable to moveable than to immoveahle property. But even assuming that 
the section does apply to immoveable property, there is nothing in it, so fair as 
we can see, which would absolutely destroy the validity of a sale already made, 
provided the proceeds of such sale were paid into the Court under whose decree 
the property was just attached. Now, the circumstances of this case are, that 
the plaintiffs’ sale and Golam Ali’s sale were, according to the practice which 
governs such matters, both conducted by the same officer of the Judge’s Court, 
and the same date was fixed for the two sales. Probably, by accident, the sale 
under the plaintiffs’ decree and attachment was first proceeded with ; and after 
their sale was concluded, they took objection in the Additional Munsif's Court 
that the sale in execution of Golam Ali’s decree should be stopped. That objec- 
tion must have been taken in the presence of Golam Ali. The objection was 
not allowed, but the Additional Munsif made an order that the sale under 
Golam Ali’s decree and attachment should proceed, subject to the validity 
of the prior sale under tlie plaintiffs’ decree and attachment if such sale was 
valid, and the sale was proceeded with and Golam Ali purchased it. But, 
as a matter of fact, inasmuch as these attachments were made in August and 
September 1877, the procedure will be governed by the old Code, and not by the 
present Code ; for, bv s. 3 of the present Code, it is provided, that nothing in the 
new Code, contained “shall affect any proceedings after decree that may have 
been commenced and were still pending at that date. ” Now, the attachments 
under both these decrees were pending at the time wlien the new Code came 
into operation. They would, tlierefore, bo governed by the practice under the 
old Code • and for the reasons stated by me in the case of Chutka Panda v. 
Oolmrdkone Doss (6 C.L.B., 86), it appears that, under the old Code, it was held, 
that a sale [414] under a second attachment was valid, and would prevail over a 

•[See. 286 : — Where property not in th3 cubtod> of any Court has bct n attached in execu- 
tion of decrees of more Courts than one, the Court which shall 
Property attached in receive or realize such property and shall determine any claim 
execution of decrees of thereto and any objection to the attachment thereof shall be the 
several Courts. Court of highest grade, or where there is no difference in grade bet- 

ween such Courts, the Court under whose decree the property was 

first attached.] 
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sale subsequently held under a prior attachment* Under these circumstanoesr 
therefore, we are of opinion that the plaintiffs are entitled to recover in this 
suit ; but inasmuch as the Subordinate Judge reserved for trial in a regular suit 
the question of title between the plaintiffs and Golam Ali, and as there are 
circumstances connected with the plaintiffs* purchase, as for example, the very 
inadequate price paid by the plaintiffs o;i the sale to them, which render it 
desirable that the question should be left open, we reserve liberty to Golam Ali 
to institute any suit with respect to the title to this land that he may be 
advised to bring against the^ plaintiffs. The appeal will be allowed with costs, 
the judgment of the Munsif being restored. This judgment will apply to No. 
2466. 

Appeal allowed. 


NOTES. 

[STATUTORY MODIFICATION.— 

The opinion expressed in the above case that a sale held in contravention of section 285 is 
not invalid is expressly affirmed by the Legislature in the Code of Civil Procedure 1908, sec- 
tion 63 (2). 

It is also settled that the section 285 applies to immoveable properties also. See 4 All. 
395 ; 29 Cal. 773 ; 34 Cal. 836.] 


[7 Cal. 414] 

The 2Sth A^tril, 1881, 

Present : 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 
Eadha Proshad Wasti and others Plaintiff’s 


versus 

Bsuf and others Defendants.'*' 

Ejectment — Co-sharers — Tresj?assers — Co-sharer's Right, 

Where a tenant has been put into possession of ijmdli property with the consent of all the 
co-sharers, no one or more of the co-sharers can turn the tenant out without the consent of 
the others ; but no person has a right to intrude upon ijmali property against the will of the 
co-sharers or any of them ; if he does so, he may be ejected without notice, either altogether, 
if all the co-sharers join m the suit, or partially, if only some wish to eject him ; and the legal 
means by which such a partial ejectment is effected, is by giving the plaintiffs possession of 
their shares jointly with the intruder, as explained in the case of Hulodhur Sen v. Oooroodoss 
Hoy, (20 W, R., 126). 

The plaintiffs purchased at an execution-sale, in 1869, a twelve-anna 
share in a certain taluq, formerly belonging to one [4153 Akramuddin. Pending 
execution-proceedings, one Eeazuddin intervened, claiming the twelve-anna 
share as his own : this claim was rejected, as was also a suit brought to have 
his title declared to the property. The plaintiffs took possession of this pro- 
perty in 1871 ; and in 1872, they and their co-sharer in the whole sixteen annas 

• Appeal from Appellate Dec^rees, Nos. 2147, 2148, and 2149 of 1879, against the 
decree of P. McLaughlin, Esq , Officiating Judge of Noakhali, dated the 2nd June 1879, 
reversing the decree of Baboo K. D. Chatterjec, Second Munsif of Soodaram, dated the 7th 
Peptemb^r 1878 
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were di&possessed by the Collector of Noakhali, whereupon they jointly brought 
a suit under Act XIV of 1859 against Government, and recovered possession. 
During the time the plaintiffs and their co-sharer were put out of possession, 
the Collector lot into occupation, of four kanis of land within the taluq, certain 
persons, Esuf and Gar Banu (the defendants Nos. 1 and 2). The plaintiff, 
thereupon, served on these persons notices to quit ; but on their refusing to do 
so, they brought this suit against the defendants Nos. 1 and 2 (making their 
co-sharer a pro formd defendant) to obtain khas possession of the four kanis of 
land to the extent of their twelve-anna share, claiming mesne profits for the 
time the defendants were so in possession. 

The defendants Nos. 1 and 2 contended, that they were in possession of 
the land in question before the Collector took possession of the taluq, and that 
they held the land uiwler howladars ; and the pro formd defendant (the co-sharer 
of the plaintiff) supported their contentioil. 

The Munsif decided in favor of the plaintiffs, and gave them ijmali khas 
possession of their twelve-anna share, and ordered the defendants Nos. 1 and 2 
to pay mesne profits and costs. 

These defendants appealed to the District Judge, who, without going into the 
merits of the case, decided that the plaintiffs, being sharers only in the property, 
could not bring this suit without joining their co-sharer, and that, inasmuch as 
this co-sharer was adverse to the suit, the plaintiff‘’s remedy was either to obtain 
a partition, or induce their co-sharer to join in the suit , he therefore allowed 
the appeal. 

The plaintiffs appealed to tlie High Court. 

Baboo Doorga Mohun Das for the appellants. 

Baboo Sreenath Bonnerjee for the respondents. 

[416] The judgment of the Court (Garth, C. J., and McDonrll, J.,) 
was delivered by 

Garth, C. J. — In this case the District Judge lias, unfortunately, made a 
mistake. According to the view which he ha*^ taken of the law, the plaintiffs, 
however just their claim may be, cannot possibly obtain redress except by a 
partition. 

Their case is, that they are the twelve annas shareholders of a certain 
shikrai taluq, the remaining four annas share belonging to the defendant No. 4. 
They say that the Collector of Noakhali unjustly dispossessed them of this 
taluq ; whereupon they and the defendant No. 4 brought a suit against him 
under s. 15, Act XIV of 1859, and obtained a decree for possession. 

Meanwhile, the principal defendants. Nos. 1 and 2, had been let into 
occupation through the Collector, of four kanis of land within the taluq ; and as 
the Collector himself was a trespasser, the plaintiffs say that thesd defendants are 
also trespassers. They, therefore, bring this suit to olitain khas possession of the 
four kanis of the land to the extent of their twelve annas share jointly with the 
defendants, and also mesne profits for the time during which the latter have held 
the twelve-annas share unlawfully. 

The case of the principal defendants is, that they were rightfully occupying 
the land as tenants before the Collector took possession of the taluq ; apd the 
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defendant No. 4 supports their case» and desires to retain them upon the 
property. 

The Munsif found entirely in favor of the plaintiffs, and gave them a 
decree for ijmali possession of the land to the extent of their twelve annas share, 
with mesne profits and costs. 

The District Judge has taken a different view. He has dismissed the suit, 
upon the ground that, even if the plaintiffs* case be well founded as to the 
principal defendants having been let into possession hy the Collector, they cannot 
bring a suit of this kind without joining their co-sharer as a plaintiff ; which 
means, of course, that they cannot sue at all, because their co-sharer, the defen- 
dant No. 4, is adverse to the suit. 

If the Judge were right in this, one shareholder out of many might always 
set his co-sharers at defiance, by introducing [«73 objectionable persons upon 
the joint property against the wishes of his co- sharers ; and the latter would 
have no remedy, except by obtaining a partition. 

We know of no authority which justifies such a view of the law ; and 
it seems to us, that the District Judge has quite misunderstood the meaning of 
the cases to which he refers. 

The plaintiffs’ case is, that the principal defendants are trespassers, 
because they were introduced upon the land by the Collector, who was himself 
a trespasser ; and if the plaintiffs are right in this, and if they have not since 
recognized the defendants as their tenants, it is clear, that as against the 
plaintiffs they are trespassers ; and no consent to their occupation by the 
other defendant. No. 4, will make them any other than trespassers as regards 
the plaintiffs’ twelve annas share. 

If the defendant No. 4 has given the other defendants permission to 
occupy the land to the extent of her share, the decree to which the plaintiffs 
are entitled, assuming that they prove their case, is that which they ask 
for in the plaint, and which the Munsif has given them, — that is to say, 
a decree for khas possession of the four kanis jointly with the defendants to 
extent of their twelve annas share. 

A similar decree was made in favor of the plaintiffs by the High Court in 
the case to which the Judge refers : Hulodhur Sen v. Goordodoss Boy (20 W. 
E., 126). The other case which he cites, Balaji Baikaji v. Oopal Bin Baghu 
Kuli (I. L. R., 3 Bomb., 23), relates to a tenant, not a trespasser. 

The view which the Munsif has taken of the law appears to us perfectly 
correct. 

When a tenant has been put into possession of ijmali property with the 
consent of all the sharers, or what is the same thing, has been placed there by 
the managing shareholder, who has autliority to act for the rest, no one or 
more of the co-sharers can turn the tenant out without the consent of the 
others. But no man has a right to intrude ui)on ijmali property against the 
will of the co-sharers or of any of them. If he does so, he may be ejected 
without notice, either altogether, if all the co-sharers join in the suit, or 
partially, if only some of mi the co-sharers wish to eject him ; and the legal 
means by which such a partial ejectment is effected, is by giving the plaintiffs 
possession erf their shares jointly with the intruder, as explained in the case 
of Hulodhur Sen v. Gooroodose Boy (20 W. B., 126), per Jackson, J. 
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The judgment of the lower Appellate Court must, therefore, be set aside ; 
and the case must go back to that Court for retrial in accordance with the 
view of the law which we have above explained. 

The aijspellants will have their costs in this Court ; and the costs in the 
lower Court will abide the result. 

Appeals Nos. 2148 and 2149 will be governed by this decision. 

Case remanded. 


NOTES. 

[JOINT TENANCY— RIGHTS EXERCISABLE BY WHOM- 

Tho great mass of apparently conflicting cases may be reconciled if the following principles 
are kept in view. 

(1) Where the tenancy is created by all the co*shaicrs or by one of them with the consent 
of the others, all must join to put an end to the tenancy. 

(2) Where some only of the co-sharers have created tho tenancy against tho will of the 
others, any one of the latter may put an end to the tenancy and recover khas possession to the 
extent of his share. 

(3) If any trespasser intrudes upon the joint property, he can be ejected by any one of the 
joint tenants to the extent of his share, if the others do not wish to eject him. 

(4) Where the tenancy created by all is put an end to by notice given by all, some of tho 
co-sharors may recover their shares. 

(5) l^inciple (1) has no application when the suit is for ejectment and partition and all 
tho co-owners are made parties. 


The following tabular statement of the case law on the subject illustrates tho above 
principles. 


Cases. 

Nature of suit. 

Result. 

7 Cal, L. J. 486 

Suit for ejectment by one co-te- 
nant when the other co-tenant 
does not join in determining 
tenancy 

Suit not maintainable. 

29 Mad. 29 

Suit for partition and ejectment 
and all the co-owuers are parties 
to the suit as plaintiffs or defen- j 
dants. 

Suit can proceed 

10 Cal. L. J. 103 

Suit for ejectment of tenant let 
into possession by some of tho 
co-sharers without the consent 
of others. 

Suit can proceed. 

11 liid. Cas. 84. 

Suit for ejectment of a trespasser, 
by one of the co-owners only. 

Suit can proceed. 

11 Bom. 664 ... 

Suit for ejectment after notice to 
quit by plaintiff, one of the 
co-sharers only. 

Suit can proceed, the parties 
being Parsis and English 
law having to bo applied. 


(N. B.) In English law, one of the co-tenants may put an end to the tenancy without the 
cQnsent of the others. See, 3 Taunton 119, 120 ; 1 B & Ad. 135 , 7 M. & W. 141. 


N. B. When khas possession is not sought for, one of the on-owners may sue : — 2 G.W. 
N. 229.] 
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m Cal. 118] 

The 30th May, 1881, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice MGDonell. 

Lokessur Koer Plaintiff 

, versus 

Purgun Roy and others Defendants.'^ 

Suit for Possession — Formal Possession — Transfer of Possession — Civil 
Procedure Code {Act VIJl of 1859), ss, 223, 224. 

In a suit for possession, it appeared that, in 186.3, the plaintifE had sued some of the 
present defendants for khas possession of the same Lind In that suit the defendants pleaded 
that they were tenants of the plaintiff and entitled to held under a patta, which they failed to 
prove, and the plaintiff obtained a decree. ^Three years afterwards the plaintiff was put in 
formal possession by the Court under s. 2‘24 of Act VIII of 1859, instead of under s. 223 

Held, that as the plaintiff was put in possession under his decree by the officer of the 
Court, the form in which execution was given was immaterial. ^ 

The formal possession given by a Civil Court under an execution operates in point of law 
and fact, as between the parties, as a complete transfer of possession from the one party to 
the other. 

The plaintiff’ in this case sued to recover from the defendants possession 
of seventeen bighas of land. The plaantiff’ [419] obtained a decree in the first 
Court ; but the lower Appellate Court dismissed the suit, upon the ground that 
the plaintiff’ had not been in possession for twelve years. 

It appeared that, in the year 1863, the plaintiff’ brought a suit against the 
defendants Nos. 2 and 3, and the father of the defendant No. 1, to recover khas 
possession of the land, the subject of the present suit. The defendants at that 
time set up that they were tenants of the plaintiff’, and entitled to hold the 
land as such under a certain patta. They failed, however, to prove their patta , 
and, consequently, the plaintiff’ obtained a decree against them for khas posses- 
sion. Three years afterwards execution was taken out by the plaintiff’ under 
that decree, and he was put in possession by order of the Court. This happen- 
ed within twelve years before the present suit. The Subordinate Judge, 
however, decided that, under the execution, the plaintiff did not obtain 
actual possession, but that he only obtained possession as malik ; and from 
the return of the proceedings made by the officer on that occasion, it 
appeared that the plaintiff was professedly put into possession by proclamation 
and beat of drum under s. 224 of Act YllI of 1859, instead of under s. 223. 

The plaintiff appealed to the High Court. 

Mr. Twidale for the appellant. 

Baboo Nil Madhub Bose for the respondents. 

• Appeal from Appellate Decrees, Nos, 1766 and 1767 of 1879, against the decree of Baboo 
Kally Prosonno Mokerjee, Additional Subordinate Judge of Saruii, dated the 25th April 1879, 
reversing the decree of Baboo Sarut Chunder Mookeriee, Munsif of Chumparun, dated the 
17th November 1877. 

o 
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The judgment of the Court (Garth, C. J., and McDonell, J.) was 
delivered by 

Gavthi C. J., (who, after stating the facts as above, continued) : — We 
are of opinion that as the plaintiff was put in possession under that decree by 
the officer of the Court, the form in which execution was given was quite 
immaterial. All that was necessary was for the officer of the Court to go upon 
a portion of the land, and give the plaintiff possession of that portion in respect 
of the whole ; and any formal mistake which may have been made by the 
officer in the mode of giving possession could not prejudice the plaintiff. It 
does not appear [420] that the defendants resisted the officer when he gave 
possession, or that it become necessary to turn them out by main force. 

The Subordinate Judge has, unfortunately, fallen into the common error 
which prevailed m -the Mofussil Courts a, few years ago, that the formal posses- 
sion which the Civil Court gives under an execution is not actual possession ; 
whereas, as between the parties, it operates, in point of law and in fact, as a 
complete transfer of actual possession from the one party to the other. It 
would not be so as against thud parties of course ; but, as between the parties 
to the suit, the formal delivery passes the actual possession as it can be 
passed. This has been decicbd by a Full Bench of this Court : Juggobundhu 
Mookerjee v. Bam Chunder Bymck (I. L. R., 5 Calc., 584). 

The Subordinate Judge is quite in error in supposing that possession was 
given to the plaintiff as m ilik only, and that the defendants continued to 
hold the actual possession, because this would have boon entirely inconsistent 
with the decree pronounced by the Court. The defendants had set up that they 
were the plaintiff’s tenants, and by the decree that defence was directly 
negatived. 

The case will, therefore, go back to the Court below for retrial ; and it 
must be taken for granted, that the plaintiff did obtain khas possession against 
the defendants within twelve years of the commencement of this suit. So that, 
unless the defendants can show that something has happened since that time 
to create a new tenancy between them and the plaintiff, or to justify them in 
some way in retaining possession as against the plaintiff, the latter must 
succeed in this suit. 

The appellant must have his costs of this appeal, and the costs of the lower 
Court will abide the result of the new trial. 

The appeal No. 1767 is admittedly governed by this decision, and will be 
remanded accordingly, the same order being made in that case as regards costs. 

Case remanded. 


NOTSSS. 

[As against Judgment-debtor or his representatives, the delivery of symbolic possession 
operates as the delivery of actual possession i,e , it amounts to a dispossession of the party 
previously in possession. Hence art. 144 of the Lim. Act' applies to a suit for recovery of 
possession by a person to 'whom symbolic possession has been delivered-- 'see IG Cal. 530 ; ^4 
CaL 715 ; 12 Bom. 678 ; 16 Bom. 722 ; 22 Bom. 667 ; 25 Bom. 275. 

But as against third parties not bound by the decree but holding adversely to the 
Judgment-debtor and decree holder symbolical possession has been < held not to avail and 
limitation continues to run in their favour, unaffected by the delivery of symbolic possession. 
See 18 Gal. 620.] 


3 OAL.— Ill 
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[ 121 ] INSOLVENCY. 

The 86th July, 1881. 

Present: 

Mb, Justice Broughton. 

In the Matter of T. H. Marshall, an Insolvent. 


Order and disposition of Insolvent — Indian Insolvent Act (and 18 VtcU, 

c. 81), s. 83. 

V 

Where goods are in the order and disposition of any person under such circumstanoas as 
to enable him by means of them to obtain false credit, then the owner of the goods, who has 
permitted him to obtain false credit, must suffer the penalty of losing such goods for the 
benefit- of those who have given the crpdit. 

In the month of February 1881, Mr. T. H. Marshall and Mr. Stevenson, 
who carried on business together as contractors and builders, agreed to 
dissolve partnership. At this time it appeared from the accounts that a sum 
of Bs. 6,500 was due from the firm to Stevenson. In order to pay off this debt, 
Marshall applied to one Theodore Boileau for a loan, and in consequence of such 
application, on the 10th March 1881, Boileau paid to Stevenson’s attorney a 
sum of Es. 5,000, which Stevenson agreed to accept as payment in full of the 
debt due to him ; and on the 19th March 1881, a deed was executed by 
Boileau and Marshall, under which the latter, in consideration of an advance 
of Es. 10,000 (Es. 5,000 of which had already, on the 10th March, been 
advanced) assigned to Boileau, his executors, administrators, and assigns, as 
security for the loan, all and singular the outstanding and book debts due toT. 
H. Marshall, and all and singular the securities for the said debts, and the benefit 
and advantage of all and singular the stock-in-trade, goods, wares, plant, 
machinery, and implements of his business, and all other goods, wares, 
machinery, and implements which did or might thereafter constitute the stock- 
in-trade of such business and it was further agreed between the parties, that 
Boileau should, until repayment, remain in possession of the stock-in-trade, wares, 
goods, machinery, and implements belonging to the business ; and that nothing 
should be [ 422 ] removed from the premises without the consent of Boileau. 
Under this deed, Boileau was to be employed as superintendent and manager 
of the office of the business for one year at a monthly salary of Es. 200. 

This deed was duly executed on the 19th March 1881, and registered on 
the 24th, and the balance of the sum of Es. 10,000 was paid to various credi- 
tors of the firm at Marshall’s request. Boileau at this time was resident in 
Calcutta, and continued to be so until the 10th April 1881, when he removed 
to Barrackpore, placing two of his own durwans in possession, and himself 
attending to the business during office hours. 

Marshall left Calcutta on the 23rd May, leaving Boileau in sole possession 
of the stock ; and on the 26th May, a seizure of a portion of the stock-in-trade 
was made by the Small Cause Court on three decrees obtained against Marshall. 
On the 81st May, Marshall filed his petition in insolvency ; Boileau meanwhile 
interpleaded in the Smw Cause Court, but his claim was disallowed. . 
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The Official Assignee, thereupon, took possession of the property, under- 
taking to sell and hold the proceeds to a separate account, subject to ^e order 
of the Court. 

Certain creditors applied for and obtained an order for the examination of 
Boileau and Marshall, and the case came on for hearing, on the 12th July 1881, 
before Mr. Justice Broughton. 

It appeared from the examination of Boileau and Marshall, that Marshall 
did all the outside work, whilst Boileau took the Office work, making contracts 
and purchases in the name of Marshall Brothers, signing Marshall Brothers per 
T. Boileau. Marshall also purchased bricks, timber, and chunam, and gave other 
orders in the name of Marshall Brothers. It did not appear clearly that the 

creditors had notice of the assignment. 

• 

Mr. Trevelyan, for the creditors, adnfitted, the bondfides of the assignment ; 
but contended that the goods were in the possession, order, and disposition of 
Marshall at the time he became insolvent within the meaning of the 23rd section 
of the Insolvent Act. 

[ 428 ] Mr. Ptffard for Marshall. 

Mr. Allen for T. Boileau. 

Broughton, J. — The insolvent in this case had assigned his goods to Mr. 
Boileau prior to his insolvency, and the question is, whether they were in his 
own possession, order, or disposition when he became insolvent, within the 
meaning of the 23rd section of the Insolvent Act, 11 and 12 Viet., c. 21. The 
petition of the insolvent was filed on the 3lBt May 1881. There is no question 
in this case as to the validity of the assignment, which was dated the 19th 
March, in favor of Mr. Boileau. It is shown to have been made more than 
two months before the filing of the petition, and for good consideration ; and it 
is shown, that the money he advanced — Rs. 9,500 — was applied partly in 
buying out a partner, who was paid Rs. 5,000, and the balance in paying the 
debts of the more pressing creditors of the insolvent. It was not an assignment 
in contemplation of insolvency, for the insolvent swears he did not know he 
was in difficulties. Mr. Boileau had no idea of it, or, as he says, he would not 
have paid Rs. 5,000 to a partner just retiring from an insolvent firm. Mr. 
Trevelyan does not seek to impeach this testimony, nor does he suggest that 
either the insolvent or Mr. Boileau did not fairly state the case. 

Mr. Boileau was, under the assignment, to become the manager of the 
insolvent’s business at a salary of Rs. 200 a month, and he immediately entered 
upon his functions as manager, and brought an assistant, named Mr. Depenny, 
to help him with the accounts. The business was that of a builder and con- 
tractor, and the insolvent attended to the outside work, coming only occasion- 
ally to the office, where Mr. Boileau saw' the customers. 

Mr. Boileau states — and this is an accepted statement — ^that, in taking 
over the management, he had in view the protection of his own interest in the 
property, which consisted of the stock-in-trade, at the same time assisting the 
insolvent, his brother-in-law, who, he says, would have lost credit had the 
business been carried on in another name. The deed itself provided that Mr. 
Boileau should remain in possession ; that the property [421] should not 
be removed without his consent ; and that any property sold should 
be replaced. Accordingly, the old name was used' the contracts, pur- 
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chases, letters, and so on were signed by Mr. Boileau — Marshall and 
Company, per T. B./* or “per T. Boileau.” Mr. Boileau’s dwwait was, how- 
ever, placed at the door, and the goods were not allowed to leave the premises 
for the purpose of the business without the order of Mr. Boileau given to the 
persons in charge of them and to the durwan, except that, on some occasions — the 
latest of which occurred some time before the filing of the petition — the insolvent 
himself was allowed to take goods when Mr. Boileau was not at the office. 
This happened for the most part in the early morning, before Mr. Boileau had 
arrived from Barrackpore, where he resided. When goods were so taken, 
the fact was reported to Mr. Boileau on his arrival, and he gave his sanction 
on this report. So the work went on for over two months, Mr. Marshall, 
being a practical builder, doing the outside work, and Mr. Boileau, with his 
staff of employes, doing the work at the office, making contracts and purchases, 
but in the name of “ Marshall Brothers and all the money passing through 
his hands. He opened an account in his own name, and made pay- 
ments by his own cheques to various persons connected with the business. 
Mr, Allen points out that, among the payments made by Mr. Boileau on the 
making of the assignment, and with part of the money he advanced, was a 
payment to Hurrish Chandra Mittter, of Rs. 1,000 on the 19th of March, by a 
cheque signed “ T. Boileau, ” in payment of a debt due by the insolvent to 
Hurrish Chandra for bricks and soorkie supplied to the business. Hurrish 
Chandra had, prior to the assignment, spoken to Mr. Boileau about the business, 
which he described as a profitable one, and advised him that he might make 
the advance : yet Hurrish Chandra now comes forward and claims that the 
stock-in-trade, which he knew was assigned to Mr. Boileau, was in the apparent 
ownership of the insolvent. But notice to one creditor is not notice to aU. 

A great many cases have been cited in argument, but questions arising 
upon this clause and the similar clauses contained in the English Bankruptcy 
Act depend so much upon their own [ 425 ] actual circumstances, that it is 
necessary to be very careful in applying these precedents. Among the cases 
which have been quoted, the case of Agabeg (2 Ind. Jur., 340), decided by 
SMr. Justice Phear in 1867 upon the same Statute, bears perhaps the closest 
resemblance to this. There, Messrs. Mackenzie, Lyall and Co., having an 
assignment of Mr. Agabeg’s furniture, put a durwan at the gate, and sent a 
man to make a catalogue, with a vie>v to the disposal of the furniture by public 
auction ; and it was held, that the furniture, which Mr. Agabeg was allowed to 
use as before up to the date of his insolvency, was in his exclusive possession, 
and further that it was in his order and disposition. 

But Mr. Boileau in the present instance, by the action 1 have already 
described* did a great deal more than Messrs. Mackenzie, Lyall, & Co., did in 
the case of Mr. Agabeg's furniture. 

There has been, moreover, a recent decision of the Lords Justices upon the 
construction of the like section of the English Bankrupt Act (32 and 33 
Viet., c, 71, 8. 16), which seems to me to throw some doubt upon the decision 
in Agabeg' & case (2 Ind. Jur., 340). In the case of Ex parte National Gua/rdiem 
^hsurance Company^ In re Francis (L. R., 10 Oh. Div,, 408), a man was in 
friendly possession of a house and furniture which the banlmipt was allowed 
to enjoy ; he was put there to get the goods out of the defendant’s order and 
disposition, so as to avoid the effects of his bankruptcy. “ The only question,*' 
said Lord Justi(^ James, “ is, whether possession was taken by the true owner 
the goods with the intention of asserting .his rights;” and Lord Justice 
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Thesiger added, “ the debtor had, as in Vicarino v. Holli^igsworth (20 L. T., N. 
S., 362), the use of goods, but it was subject to the control of the man who was 
put in possession, and who was there to see that the use was in accordance 
with the rights of the bill-of-sale holder.” 

These oases, however, are very different from a case like the present, 
in which the property consists not of furniture which remains the same, but 
of goods to be used in the business, and daily altered in quantity and character. 

[426] It appears to me that the goods were in the possession of Mr. Boileau 
and are prtmd facte his, unless it can be shown that they were in the order 
and disposition of the insolvent, for the Insolvent Act, like the more recent 
Bankruptcy Acts, uses the expression possession, order or disposition, unlike 
the Act of James the 1st, which uses the words possession, order, and disposi- 
tion. * • 

The principle upon which this section ought to be applied is very clearly 
stated in another recent case. Ex parte Wingfield, In re Florence (L. R., 10 Ch. 
Div., 591), by Lord Justice James:— “This section (32 and 33 Vic., c. 71, 
s. 16) must be read however, as the similar provision in the Bankruptcy Statutes 
from the time of James the 1st has always been read, with some attention to 
common sense.' It has always been construed as meaning this : — that if goods 
"are in a man’s possession, order or disposition, under such circumstances as to 
enable him by means of them to obtain false credit, then the owner of the 
goods who has permitted him to obtain that false credit is to suffer the penalty 
of losing his goods for the benefit of those wlio have given the credit. But 
if no such credit has been given, then the maxim applies *'cessante rahone cessat 
ipsa lex” 

Applying this principle to the case before me, I find that Mr. Boileau 
stated in the course of his examination . “ I sent notice to the debtors, I 
believe, on the 30th of May. The notice was written in the solicitor’s office, &c.” 
But this subject was not pursued, and it is not shown that the notice were ever 
issued. Mr, Boileau continued : “ Mr. Leslie (his solicitor) suggested that I 
should give notice. I said it would be tantamount to shutting him up, as he 
depended upon the debtors for work — they were his customers. It was not 
to keep his customers from this knowledge, but simply that it might harm him 
individually. I expected his customers would withdraw their custom from 
him, because it would evidence that he was obliged to borrow money ; besides 
people are generally very touchy about their bills being handed over to others. 
I did not wish to injure his credit.” 

Accordingly, when a debt due from one of the large cus- [427] tomers — 
Mr. Ezra — had to be realized, it was realized by the insolvent personally, and 
the money was handed over to Mr. Boileau by him. This was on the very eve of 
the insolvency. The assignment was equally kept secret from the dealers in 
materials which had to be brought to carry on the works. Mr. Marshall himself 
says : “ I purchased timber, bricks, and chunam for the business in the name of 
‘ Marshall Brothers,’ and any orders sent for materials were signed either by me 
as ‘ Marshall Brothers,’ or by Mr. Boileau as ‘ Marshall Brothers per T. Boileau 
or per T. B.’ This went on the usual course of business up to the time of my 
insolvency.” 

These persons, therefore, from whom goods were bought, were led to be- 
lieve that their goods wore bought by Marshall Brothers — ^not by Mr. Boileau 
or for his benefit, and Mr. Soileau’s statement regarding the mode of decJillg 
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with the goodB^ shows that they were allowed to leave the premises from time 
to time, as the insolvent directed, with the consent of Mr. BoUeau. 

Fresh goods were thus brought in from time to time for the purpose of 
the business, that is to say, that they might be used in the business, to earn 
funds for the business, which could be applied in payment for them, on the 
faith of the credit of Mr. Marshall, and not of Mr. Boileau. 

It appears to me that the property was in the order and disposition of 
the insolvent, and that it would be unjust to apply the proceeds of these goods 
to satisfy the assignment to Mr. Boileau, which he himself says was kept 
secret. 

It is agreed that the costs of both parties shall be paid out of the proceeds 
of the goods. « 

Attorneys for the insolvent . Messrs. Barrow and Orr. 

Attorney for Boileau : Mr. S. J. Leslie. 

Attorneys for the creditors : Messrs. Swinhoe, Law^ d Co. 


[428] APPELLATE CIVIL. 

The 30th May, 1881, 

Pbesent : 

Mr. Justice Pontifbx and Mr. Justice Field. 


Bam Ghunder Shaha and others Plaintiffs 

versus 

Manick Ghunder Banikya and another Defendants. " 


Partnership^Accounts — Frame of Suit — Procedure in Partnership SiUt — Civil 
Procedure Code {Act X of 1877), sched. iv, forms 113t 132, 133 — Costs, 

In a suit for an account of partnership transactions, the Subordinate Judge, in whose 
Court the suit was instituted, framed certain issues with the object of ascertaining who 
managed the business , with whom the partnership property was ; whether the defendants ought 
to account ; what was the capital, and what the expenditure and profits of the firm ; and after 
taking evidence on these points, dismissed the suit. 

Held, that the Subordinate Judge should have followed the course pointed out in forms 132 
and 133 of sched. iv of the Civil Procedure Code, and at the first hearing should have deter- 
mined whether there had been a partnership ; what were its conditions ; was it dissolved, 
or ought it to be dissolved ; and who were the parties interested, and in what shares ; and upon 
determining these questions, should have directed accounts to be taken ; and after the 
accounts had been taken, should have made a final decree. 

Held also, that the suit should not have been instituted in the Court of the Subordinate 
Judge, and the case was transferred to the Court of the District Judge. 

* Appeal from Original. Decree, No. 275 of 1879, against the decree of Baboo Gungachum 
Sircar, Subordinate Judge df Dacca, dated the 23th June 1879. 
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The plaint in a partnership suit ought to be framed on the lines of form 183 in sohed. iv 
of the Code, and the aooounts should be taken as prayed in that form. 

Under ordinary oiroumstanoes, the costs of a partnership suit should be paid out of the 
assets of the partnership, or, in default of assets, by the partners in proportion to their respective 
shares, unless any partner denies the fact of a partnership, or opposes obstacles to the taking 
of the aooounts, and so renders a suit necessary, when he is usually made to pay the costs up 
to the hearing. 

This was a suitto recover an eight-anna shareiof the capital money and profits 
of a partnership business. The plaintiffs alleged that their ancestor, one Sorup 
Ghunder Shaha, and one Bam Kristo Banikya, the father of the defendants, 
[ 429 ] started a joint karbar in 1251 (1844), which was carried on after the 
death of the original partners by the plaintiff’s and defendants until Eartic 
1280 (1873), when the partnership was dissolved. Disputes arose between the 
partners, and the matters in dispute were referred to arbitration ; but no award 
was made. The plaintiffs then instituted a suit in the Court of the Subordinate 
Judge of Dacca, alleging that large sums were due to them from the defendants, 
and praying for an account. The defendants, by their written statement, on 
the other hand, contended, that the plaintiffs were indebted to them. The 
Subordinate Judge framed the following, among other issues : 

- . “By whom the principal karbar, &c., the branch karbars in respect of which 
the plaintiff’s sue for a nikas, were managed ? 

“ With whom the money, papers, and stock appertaining thereto were kept, 
and in whose possession they are now ? 

“ If it be proved that the karbar was managed by the defendants, and that 
the defendants used to keep the money and papers relating thereto, should they 
not be bound to render an account to the plaintiffs ? 

“ What sums of money were supplied, and by whom, as capital money and 
as jogan money ; and what was the amount of expenditure, as also the amount 
of profits down to the date of the dissolution of the partnership business ? 

“ What sum has been appropriated by each of the parties from the fund of 
the karbar ? 

“ Has there been a loss, and to what amount, and through whose fault ? 

“ Agreeably to the findings on the above issues, which of the parties 
should be held liable to the other party, and to what amount ? ” 

The Subordinate Judge found that the karbar was managed by both parties, 
and not by the defendants alone ; that the khatas of the karbar were neither 
kept by the defendants, nor taken possession of by them at the time the 
partnership business was dissolved, and holding that the plaintiffs could not 
call upon the defendants to submit a nikas, or to pay them any sum, dismissed 
the suit. 

From this decision the plaintiffs appealed. 

[ 480 ] Mr. Branson, Baboo Srinath Doss, Baboo Mohiny Mohun Boy, and 
Baboo Lall Mohun Doss for the appellants. 

Baboo Chunder Madhub Ghose and Baboo Srinath Banerjee for the 
respondents. 


887 



LCJ.7eal.l81 


BAM OHUNDEB SHAHA v. 


The Judgment of the Court (Pontifex and Field, JJ.) was delivered by 

Pontifex, J. — In this case the parties, or their respective ancestors, joined 
together in carrying on a joint karbar, or partnership, which continued for many 
years down to the year 1280. The plaintiffs, on the 16th September 1876, 
within three months after the termination of the business, instituted a suit in 
the Court of the Subordinate Judge of Dacca, whereby they claimed that, on an 
adjustment of accounts between the parties, they would be entitled to a very 
considerable sum. The defendants, by their written statement, insisted, on 
the other hand, that, on an adjustment of accounts, they would be entitled 
to a still more considerable balance. The parties being thus at issue, 
the Subordinate Judge, who tried the case, framed seven issues, to be 
found in his judgment. Now, assuming for a moment that the Subordinate 
Judge had jurisdiction to try the case, the course which he ought to have pursued 
is clearly pointed out in Forms Nos. 182 and 133 of sched. iv of the Code of 
Civil Procedure. At the first hearing of the suit, really what the Court had to 
determine was, whether there had been a partnership, and what were its 
conditions ; was it dissolved, or ought it to be dissolved , and who were the 
parties interested in the partnership,' and in what shares ; and upon determining 
these questions, it ought, in the first instance, to have directed that accounts 
should bo taken as set forth in Form No. 132, subject, of course, to any such 
alterations as the nature of the case might require. It is only after taking these 
accounts and obtaining the report of the officer of the Court, or, if there is no such 
officer, when the Judge himself has arri ved at a decision on the accounts, that 
a final decree should be made according to Form No. 133 of the 4th schedule of 
the Code. Instead of following this procedure, the Subordinate Judge has dealt 
[Mil with the case as if the whole matter was to be completed at the first 
hearing ; and has, as I have said, raised, at the first hearing, issues which ought 
more properly to have been raised after the first hearing. He has dealt with 
the third and fourth issues raised by him. The plaintiffs, who also carried on 
a separate business, in their plaint tried to make a case that the defendants 
were in fact the managing partners in this business, to which the suit relates ; 
and that the plaintiffs were only concerned in making advances, for the purposes 
of the business, whenever they were required. Their case also was, that tlie 
defendants were, as compared to them, in a much poorer condition of life, and 
that they never made advances, or were able to make advances, for the purposes 
of this business. The Subordinate Judge, therefore, raised the issues for the 
purpose of ascertaining by whom the business was in fact carried on, and by 
whom the advances were made : and he seems to have determined, upon the 
result of his view of the evidence, that the defendants were not alone the managers 
of the business, and that the plaintiffs were not the persons who alone made the 
advances. Having arrived at the conclusion, he held that the plaintiffs were not 
entitled to call upon the defendants to submit a nikas in respect of the business, 
and dismissed their suit. Now, whether the plaintifffe were right or not in the 
allegations made in the plaint, and if it were proved that they were joint mana- 
gers, or even the sole managers, of the business, they were, nevertheless, 
entitled, after the dissolution of the partnership, to have the accounts taken ; 
and even if upon those accounts it should appear that the plaintiffs were, 
contrary to these allegations, under liability to the defendants, yet they would 
bo entitled to have a decree of Court determining the amount of their liability and 
to get the indemnity of the Court from further litigation, or future demands by 
the defendants in respect of the accounts. Wo think, therefore, that even if 
the view of the evidence taken by the Subordinate Judge was a correct view, 
as to which we express ho opinion, he was, notwithstanding, bound to proceed 
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with the accounts in the manner shown in Form No. 132 of the 4th schedide, 
and to have the matter settled. Now, a considerable part of the evidence 
[ 432 ] that was taken before the Subordinate Judge was addressed to the 

question who occupied the principal guddi, where the business of this partner- 
ship was carried on ; and the Subordinate Judge seems to have come to the 
conclusion, that it was the defendants who continuously occupied that guddi, 
and that they not only joined in the management with the plaintiffs in the 
partnership business there, but also did their own separate business in that 
guddi. It also appears that the account books of \he joint partnership are no 
longer forthcoming, or if forthcoming, are in such a condition that it would be 
difficult or impossible for the Court to utilize them for the purpose of settling 
an account between the parties. Now, if it were the fact that the defendants 
were the principal occupants of the guddi, it might be inferred that they would 
be at least as equally responsible for the books as the plaintiffs. But assuming 
that the books cannot be obtained or utilized, still an account must be taken of 
the partnership and of the property if any, still belonging to the partnership, in 
the best manner the Court can arrive at it. For example, if no books are forth- 
coming, the Court must call upon each party to furnish a statement of facts 
in respect of the business and its transactions, and to support such statement by 
evidence ; and upon these statements of facts, as supported or contradicted by 
the evidence bearing thereupon, the Court must come to a conclusion and shape 
its decree accordingly. It is of great importance that, in suits for account and 
administration, the proper procedure should be followed, and it may be useful 
to refer to the observations of Phear, J., in Sytvd SJiah Alaiahmad v. M. S. 
Bibee Nustbun (24 W.E., 70), though in that case his observations were addressed 
to an account to be taken against one accounting party only, whereas in a part- 
nership, all the partners are, of course, accounting parties. The plaint in a 
partnership suit ought to be framed on the lines of Form 113, sched. iv of the 
Procedure Code, and the accounts should be taken as prayed in that form. Now, 
we have considerable doubt whether this partnership suit should have been institu- 
ted in the Court of the Subordinate Judge. Under s. 265 of the Contract Act, it is 
enacted that [ 433 ] where parties wish to apply to the Court to wind up the busi- 
ness of a partnership firm, to provide for the payment of its debts, and to distri- 
bute the surplus according to the shares of the partners respectively, the Court 
to which they must apply, is the Court of the District Judge. That appears in the 
explanation to the section, and there has been a case in this Court, decided by 
McDonell and Field, JJ., Prosad Doss Mulhek v. Bussich LallMulkck {Ante p. 
157), in which they held that such a suit could only be brought in the Court of 
the District Judge. Under the circumstances in which this case comes before us, 
we think the proper course will be to direct that the District Judge proceed with 
the further trial of the case, and we shall now order that an enquiry be made as 
to the conditions on which the parties carried on the partnership, and as to the 
shares in which they were respectively interested. That an account be taken 
first of the credits, property, and effects now belonging to the partnership ; and 
secondly, an account of the debts and liabilities of the partnership ; and thirdly, 
an account of all dealings and transactions between the plaintiffs and the defen- 
dants with respect to the partnership. In taking these accounts, the parties 
will have to show what advances have been made by either of them from time 
to time, and also what monies have been drawn out by either of them from time 
to time ; and they will have to prove whether any and what interest is payable 
upon the advances made by them, and the Court wUl make orders in 
accordance with the form of the prayer, to Form No. 113 of sched. iv to the 
Procedure Code* Upon the evidence taken, the Court will frame its decree in 

• 
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ac|px%lano 0 with Font No. 183 of the 4th schedule in favour of the plaintiffs 
or defendants according as it decides on which side the balance is due. 

We had some little doubt at first as to how we should deal with the costs 
of the suit up to this hearing. It is true that the plaint is not very artistically 
framed, but it is also clear that the defendants, by their written state- 
ment, asked that an account should be taken, and claimed that, upon the 
taking of such account, they should be entitled to a balapce ; but so far 
[434J as we can see, it appears to us that the defendants have really thrown 
every obstacle they could in' the way of the plaintiffs having this account taken. 
In the examination of the principal defendant himself, a question in cross- 
examination was put by the plaintiffs — a very pertinent question as it seems to 
us — with respect to property alleged to bo now belonging to this partnership, 
me, “ which of the talooks was purchased with joint funds ?” That question 
was objected to by the defendant^ and was disallowed Under ordinary 
circumstances, the costs of a partnership suit should be paid out of the assets of 
the partnership, or in default of assets, by the partners in proportion 
to their respective shares in the partnership business. But when one of 
the partners either denies the fact of a partnership, or opposes obstacles 
to the taking of the accounts, and so renders a suit necessary, it is usual to 
make such partner pay the costs up to the hearing. However, under the 
circumstances of this case, we think that the costs of the proceedings up to 
this time must be dealt with as costs are ordinarily dealt with in a partnership 
suit : accordingly we leave them to be dealt with by the District Judge, and we 
make no other order concerning costs. In taking the accounts before the 
District Judge, the parties will be at liberty to use any part of the evidence 
adduced by them before the Subordinate Judge, and also to adduce 
further evidence. This course is consented to by the parties before 
US. Neither party will be bound by the conclusions arrived at by the Subordinate 
Judge, but the whole case will be open for decision by the District Judge. 

Case remanded. 


NOTBS. 

[STATUTORY CHANGE.— 

The explanation which proscribed the form in which a suit for dissolution of a partner- 
ship was to be brought has been omitted from section 2G5 by the Indian Contract Act 
Amendment Act (IV of 1886) S. 1. The result, of course, is that such a suit can now be 
brought in any competent Court according to the provisions of the Civil Procedure Code. See 
20 Mad. 318 where the suit was brought in the Subordinate Judge’s Court.] 
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P Cal. 884] 

ORIGINAL CIVIL. 

The 28 th July, 1881 . 

Present : 

Mr. Justice Cunningham. 

In the matter of Hosseini Begum, an infant, and in thp matter 

OP Act X OP 1875. 

Mahomedem Law — Shiah School — Minors — Custody— Mother. 

According to the Shiah School of the Mahomedan Law, a mother ig entitled to the custody 
of her female children, unless she has been guilty of unchastity. 

[ 486 ] In this case a i ule had been obtained by one Phoodia Bibee* calling 
upon two persons, named Aga Mahomed Kazim Ispahani and Moonshi 
Mahomed Ibrahim, to show cause why they should not bring up before the 
Court the persons of Hosae ni Begum and Koolsum Begum, the infant children 
of Phoodia Bibee, to be dealt with according to law. It appeared that Phoodia 
Bibee was the widow of one Meer Mahomed Kazim Jowhuree, to whom she 
had been married according to the Shiah rites of the Mahomedan law, and with 
whom she had resided up to the time of his death, which happened on the 13th 
April 1881. Meer Mahomed left a will, of which Aga Mahomed Kazim 
Ispahani and Moonshi Mahomed Ibrahim were the executors ; and they had 
applied for, but had not obtained, probate of the will at the time of the present 
application. By this will Meer Mahomed had appointed one Hadjee Aga 
Syed Saduq the supervisor of the matters connected witli the will. Phoodia 
Bibee had two children by her husband, — namely, the infants Hosseini 
Begum and Koolsum Begum, who were of the age of six and four years 
respectively, and she alleged that these children had, since their respective 
births, had been brought up, suckled, and reared by her personally. She further 
stated, that since the death of her husband, she continued to live at his 
dwellinghouse until the 22nd of May 1881, when she left the house owing to 
an attempt by Aga Mahomed Kazim Ispahani, to commit an indecent assault 
upon her, and went to the house of one Fatima Begum, a niece of her husband, 
and that she was obliged to leave her children behind. She then applied, 
through her attorney, to Aga Mahomed Kazim Ispahani and Moonshi Mahomed 
Ibrahim to give up the children to her, which they refused to do, stating 
that she had left her house without cause, and that, acting under the advice, 
and in obedience to the wishes of Hadpe Syed Aga Saduq, they would retain 
the custody and guardianship of the infants. They further stated that they 
had reason to apprehend that proper and sufficient care would not be taken 
of the infants, and that the moral atmosphere of their mother’s new dwelling- 
house would be far from wholesome for the children. And they refused 
to allow Phoodia Bibee to have access to the children. 

[ 488 ] The rule was obtained u^n an afl&davit by Phoodia Bibee setting 
out the above facts. Counter-affidavits were filed alleging that Phoodia Bibee 
was the ** moota *’ wife of Meer Mahomed Kazim Jowhuree, and charging 
her with various acts of uuchastity. These ohsirges were denied by Pho^a 
Bibee^ 
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" Mr. Jackson and Mr. Oasper in support of the rule. ^ ^ 

Mr. Ameer Ali and Mr. Abdul Bahman showed oause^^ 

Mr. Ameer Ali, — Under the Shiah law, Phoodia Bibee is not entitled to 
the guardianship of her children. In Mohonvuddy Begum v. M, S, Oomdu- 
toomssa (13 W. R., 454), the Court say, — ** The appellant before us now 
states that she is a Shiah. If she be a Shiah, then, as w^ see in Baillie’s 
Digest of the Mahomedan Law, Imameea Doctrine,, p. 232, a mother can 
neither be herself the guardian of her childem, nor can she make a testamen- 
tary appointment of guardian to them.'* [CUNNINGHAM, J. — ^Though she 
may not be entitled to the guardianship of her children, she is entitled 
to their custody] . The word ' guardian * is used to imply both guardianship 
of person and of property. Unchastity takes away the rightT of the mother 
to the custody of her children. In the Tagore Law Lectures for 1873, Baboo 
Shamachum Sircar, quoting the I^atawa Alamgiri, Vol. I, p. 728, says : — 
“ The mother is of all the persons best entitled to the custody of her 
infant child, unless she be wicked or unworthy to be trusted. Wickedness 
which disqualifies a mother for the custody of her child, is such wickedness as 
may be injurious to it, adultery or theft, or the being a professional singer or 
mourner.*’ In Baillie’s Digest, Imameea, p. 95, it is said, that the mother has 
a preferable right to the custody of a female child until the child has attained 
the age of seven or ten years. But that must be taken subject to the qualifica- 
tion stated in the Tagore Law Lectures, 1873. In Ali’s Personal Law of the 
Mahomedans, p. 203, it is laid down, that “ the qualifications necessary 
for the exercise of the right of hazanat are the following : — (i) that the 
hazina should be of sound mind ; (ii) that she should be of an age 
[487] which would qualify her to bestow on the child the care which it may 
need ; (iii) that she should be well conducted , and (iv) that she should live in 
a place where the infant may not undergo any risk, morally or physically. ” 
All the cases are decided with reference to the interest of the children ; if these 
are imperilled, the mother loses her right. [CUNNINGHAM, J. — Unless she has 
committed some act of impropriety, she is entitled to the custody of her infant 
children.] The executors must be able to exercise a supervision. If the motlier 
goes to a place where they cannot do this, she loses her right. 

Mr. Jackson and Mr. Gasper were not called upon. 

Cunningham, J., made the rule absolute, and directed that the children 
should be given up to the mother in the course of the day. 

Attorney for Phoodia Bibee : Baboo G. G. Chundcr. 

Attorney for Aga Mahomed Kazira Ispahani and Moonshi Mahomed 
Ibrahim : Baboo M. D, Sen, 
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[7 Cal. iST] ' 

APPELLATE CIVIL. 

The 10th June, 1881, 

Present : 

Mr.Wustice Tottenham and Mr. Justice Maclean. 

Beejoy Keot Plaintiff 

verms 

Goria Keot and others Defendants.* 

Declaration of Title to Land in Assam, Suit for — Jurisdiction of Civil Court — 
Registration of Claimants Name by Collector, 

A person claiming a right to rent-bearing land in Assam, held under a patta from Govern- 
ment in the names of the persons against whom he claims, is entitled to sue in the Civil Court 
for a declaration of his title and right to have his name registered as co-owner in the Collectorate; 
^apd the Civil C«88] Court has jurisdiction to determine such suits, although the Collector has 
not been first applied to ; but should not pass any order against the Collector in any suit to 
which he is not a party; but merely declare what the plaintiff’s rights are. 

This wa^ a suit for declaration of coparcenary right to, and for registration 
of the name of the plaintiff, with those of the defendants, in the Collector's 
books, in respect of 52 bighas 4 cottas Si lechas of rent-bearing land. The 
plaintiff stated, that one Bamdas, who held 317 bighas 15 lechas in certain 
villages, of which the lands in dispute formed a portion, left three sons surviving — 
Andharu, Chana Apa, and 'Gondho — who were each entitled to an equal third 
share of the land ; that Gondho left two sons, Bhogjar, tlie father of the plain- 
tiff, and Papara, the fourth defendant ; that the first defendant was the grandson 
and sole descendant of Andharu ; and that the second defendant Ajala, and 
third defendant Kuherain, were the sons of Chana Apa. The plaintiff, ac- 
cordingly, claimed, that he was entitled, along with his brother Jara, to one-sixth 
of the lands held by Bamdas. The plaintiff further stated, that, after the death 
of his father, he commenced to hold possession of tho land in question in 
conjunction with the defendants, and that the mouzadar had entered 
his name and that of the defendant No. 4, Papara, along with those of the other 
defendants, in the measurement papers of 1283 ; but that, subsequently, the 
Deputy Commissioner had, on the 27th December 1876, ordered his name and 
that pf Papara to be struck out, on the ground that they had been entered without 
orders ; and, without any application having been made, had directed the patta 
to be issued in the names of the defendants Nos. 1, 2, & 3. The plaintiff, 
accordingly, brought this suit to have his coparcenary right declared and to have 
his name registered as co-owner. The defendants Nos. 1 and 4 admitted the 
claim, but the other two defendants contested it as being false, and in addition 
pleaded limitation, and submitted that the Collector was a necessary party. 

" The Assistant Commissioner, finding the facts in favour of the plaintiff, 
gave him a decree, declaring that he and Jara were entitled to a coparcenary 

* Appeal from Appellate Decree, No. 1737 of 1879, against the decree of W. E. Ward, Esq,, 
Judge of the Assam Valley District, dated the 28th April 1879, reversing the decree of G. E. 
McLeod, Esq., Assistant Commissioner of Gowhatty, dated the 30th December 1878. 
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righi in one-sixth of the land, and to t«89] have thdv names entered hi the 
tevenne records ; and directed that Enherain should pay all costs. Against the 
decree the defendants Nos. 2 and 3 appealed, and the lower Appellate Court 
"reversed 1| and dismissed the suit, holding that the plaintiff was not entitled to 
sue in the Civil Court without having first applied to the Collector to have his 
name registered as a joint Government tenant of the lands in suit, as, were the 
decree asked for made, the Collector would in no way be bound^by it, the effect 
of it being to order the Collector to do what he had never been asked by the 
idaintiff to do. * 

The plaintiff appealed to the High Court. 

Baboo Byhmt Nath Dass for the appellant. 

Baboo Bhoobun Mohun Dass for the respondents. 

c 

' The judgment of the Court (Tottenham and Maclean, JJ.) was 
delivered by 

Tottenham, J. — It will be sufficient to refer the District Judge to the 
judgments of this Court of the 2nd March 1880 in the case of Kaltndri Dabia 
V. Komolakanto Surma (l) and [440] of the 12th August 1880 in the case of 

( J) The 2nd March, 1880. 

Mr. Justice prinsbp and Mr. Justice Maclean. 


Kalindri Dabia Plaintiff 

versus 

Komolakanto Surma and another... Defendants.* 


Baboo Bhuhun Mohun Dass for the appellant. 

Baboo Kali Mohun Dass for the respondents. 

The facts in this case sufficiently appear from the Judgment of the Court (Prinsep and 
Maclean, JJ.), which was delivered by 

Priaeep, J. — The Unds in this suit originally belonged to one Isharam. The plaintiff 
states that they were sold to Parsuram in execution of a decree against Isharam, and were 
purchased from Parsuram by her father in 1854 (1260). Isharam ’s name, however, remained 
on the Collector's register notwithstanding these purchases. 

The defendant Boteekant Dass obtained a decree against Isharam, in execution of which 
the lands were sold to defendant No. 2, Komolakanto Surma, to whom the Golleotor, in 1281, 
granted a patta. 

Plaintiff now sues for a declaration of her right to the land for registration of her name 
in the Oollectorate, and to have the sale to defendant No. set aside. 

The plaint was filed on 15th November 1875. The suit has twice been remanded by the 
lower Appellate Court, and we regret that it is impossible for us now to put an end to these 
j^rooeedings. 

The District Judge has found that, before coming to the Civil Court, the plaintiff is hound 
to go to the Collector and to endeavour to obtain a patta from him in canoelment of the patta 

granted to defendant No. 2. The Judge further states, that, ** if the Collector, on enquiry, 

» 

* Ai^al fnm decree, No. 1672 of 1679, against the decree of "W. E. WatdsL 

Esq., Judge of the Asnam' .Valley District, dated the 2dth April 1879, affirmiiig the dec^ ^ 
0. E. Macleod, Esq., Assistaqit Ckxtnmissipner of Gowhatty, dated the 28Ui Diwiwher 1878, 
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HooU^)00 Savah v. Loom Bavah ( 2 ), and to say that this Court does not concur 
in [Mil his view of the inoompetenoe of the Civil Court to deal with questions of 
title arising between ryots in Assam. Nor do we accept as correct the District 
Judge’s opinion that the Collector will disregard the finding of the Civil Court. 
We do not think, however, that the Civil Court should pass any order upon the 
Collector except in a case to which he is a party. The duty of the Civil Court 

finds that there has been nq mistake or collusion in the granting of this patta to defendant 
No. 2, and refuses to accede to the plaintiff's request, his dpcision on this point must be taken 
as final.” 

This opinion is certainly opposed to what was declared by the samo District Judge on the 
23rd December 1876, when this case came before him previously. He tlien stated — ” Plaintiff 
is entitled, on the facts stated by her, to ignore the second sale m execution of Isharam’s 
right altogether, anT'tb ask the Court to declary her right in the land, as well as her right to 
have her name registered in the Collector’s book as the Government ryot.” 

It appears to us that the Civil Court, which has twice sold the land as belonging to < 
Isharam, is the proper tribunal to decide, whether anything passed to the purchaser at the 
execution-sale hold on the 24 th September 1874, or whether the rights of Isharam were at that 
time vested in the plaintiff as stated by her. 

. The District Judge should decide this appeal with as little delay as possible. 

Costs of this appeal will abide the result, and appellant will recover the value of the 
appeal stamp. 

Appeal allowed and case remanded. 

(2) The 13th August, 1880. 


, MB. JUSTICE MORBIB AND MR. JUSTICE PRINSBP. 

Hootaboo Bavah and another Plaintiffs 

versus 

Loom Bavah Defendant.*^ 

Baboo Okhil Chunder Sen for the appellants. 

Baboo Kahstkant Sen for respondent. 


The facts in this case also were sufficiently set out, for the purposes of the report, in the 
Judgment of the Court (MORRIS and PRINSEP, JJ.), which was delivered by 

HorriSf J. — The grounds upon which the lower Appellate Court has dismissed this suit, 
as well as the suit in appeal No, 66, appear to us to be untenable. In appeal No. 599, the 
plaintiffs sued to recover possession of one bigha odd of land as their proportionate share in 
plot of rent-bearing homestead land belonging to them and to the defendant, whom 
they allege to be their own brother. They also ask to obtain a separate patta from the Reve- 
nue Court in respect of this land. 

The defendant denied that he was the uterine brother of the plaintiffs. He alleged that 
the land, of which he had obtained a patta from the Government, was his own property and 
that the plaintiffs had no share in it. 

trhe first Court decided, and with its decision the present plaintiff's appellants, are content, 
that the plaintiffs were brothers of the defendant ; that they had established their title to their 

* * Appeal from Appellate Decrees, Nos. 599 and 600 of 1879, against the decree of 

W.E. Ward, Esq., Judge of the Assam Valley District, dated the 17th December 1878 rever- 
*sing the decree of G. E. MacLeods Esq., Assistant Commissioner of Gowhatty, in Kamzup, 
dated the 16th July 1878. 
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is simply to declare the rights [4423 of the parties, and we presume that the 
Collector will-give the requisite effect to any declaration so made. 

The will be remanded to the District Judge for disposal, and costs of 
this appeal will abide the result. 

Appeal allowed and ease remanded. 


NOTBS. 

pt is not the province of a Revenue Court to decide questions of title between contending 
claimants, such questions being within the province of Civil Court. See 9 Cal. 926.] 


proportionate share in the land ; and accordingly it gave a decree, declaring their right m it 
ijmali, and that they ware entitled to have their names registered conjointly with that of the 
defendant. 


On anneal the Judge threw out the suit t» toio, on the ground that the Collector had 
refused to recognize the plaintiffs an the Government tenants in occupation of the lands in 
suit ; that, consequently, any possession of. these lands, if they ever possessed any, wal unlaw- 
ful, for no ryot “in Assam Proper has any title to hold and cultivate land without a patta 
from tho Collector. ** 


Wo are not aware of the law or authority under which the Judge advances so broad a pro- 
position as this, that no ryot can enjoy possession of any lands in Assam without direct per- 
mission of the Collector, or hold or cultivate land without a patta from the Collector ; but it 
seems to us unnecessary to consider this point, because in the present suit the Collector is not 
a party. The present is a suit affecting the rights of private individuals inter se ; and for the 
determination and decision of such rights, whether relating to lands ryoti or otherwise, we can 
have no doubt that the Civil Courts in Assam have jurisdiction. 


We observe also that the provisions of the Bent Law, Act X of 1869, are m force in Assam, 
and that the Government recognizes hereditary succession in tenancies. In a case such as this, 
if, as a matter of fact, land has been hold under a patta in the name of an elder brother, and 
the younger brothers of the family can show that they have held the land conjointly with 
their elder brother, the nomiiid,! holder, the Civil Court is clearly the proper Court, in the 
event of dispute as to possession or share in such land between the two, to determine their 
respective rights and interests. We are, therefore, of opinion, that, in this case, the first 
Court acted rightly in determining the matters at issue between the parties, and that the Judge 
on appeal was not competent to decline to decide them. 

We, therefore, remand the case, in order that the lower Appellate Court may hear the 
appeal and decide the case on its merits. Costs will abide the event. 

The same order is applicable to the appeal No. 600. 


Appeal allowed and case remanded. 
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The 26th May, 1881. 

Present : 

Mb. Justice Pontipbx and Mr. Justice Field. 


Nilmadhub Shaha and others Defendants 

versus 

Srinibash Kurmokar Plaintiff.’*' 


Suit for Possession — Limitation — Beng, Act VIII of 1869, s. 27. 

Tn a suit for possession of land, it appeared that the defendants had obtained a darpatni 
lease of the land in question in 1271 (1865), and that they had immediately dispossessed the 
plaintiff, and had never acknowledged him to be their tenant. The plaintiff instituted his 
suit witlftn twelve years from the date of dispossession. 

Held, that the suit was not barred by limitation under s. 27 of Beng. Act VIII of 1869. 

That section only applies to cases where the relation of landlord and tenant exists, and 
cannot be pleaded in bar by a defendant who does not admit that such relation has existed. 

This was a suit to have the plaintiff’s purchased right declared in respect 
of an eight-anna share of certain land, and to'recover khas possession, together 
with mesne profits. It appeared that the land had originally belonged to tha 
plaintiff and the defendant No. 3, one Uma Sunduri Dasi, the widow of one 
Kesub Chunder Kurmokar, and that they were in joint possession. The plain- 
tiff was dispossessed in the year 1272 (1865). He then brought a rent-suit in 
respect of his share, and obtained a decree. In 1284 (1877), the plaintiff 
purchased the share of Uma Sunduri Dasi, but was not allowed by the 
other defendants to take possession ; whereupon he instituted the present 
[4i3] suit. The defendants contended that, in 1271, and immediately prior 
to the dispossession of the plaintiff, they had obtained a darpatni of the land in 
question, when they at once dispossessed the plaintiff, and that the suit was 
barred by limitation under s, 27 of Beng. Act VIII of 1869. Both the,^ower 
Courts gave the plaintiff a decree. The defendants appealed to the High Court. 

Baboo Nil Madhuh Bose for the appellants. 

Baboo Shoshi Bhoosun Dutt for the respondent. 

The judgments of the Court (PONTIFEX and PlELD, JJ.) were as foUows; — 

Pontifex, J. — It is admitted in tliis case, on the findings of the lower 
Courts, that the plaintiff is entitled to recover, unless he is barred by s. 27 of 
Beng. Act VIII of 1869 from suing. That section gaVe him a limitation of one 
year, and the plaintiff instituted the suit after the expiration of eleven years from 
the ^te ,of the alleged dispossession. Now, taking the words of that section by 
themselves, and putting, what I think is, a reasonable construction upon them, 
it seems to me they do not apply to this case, and the defendants are not entitled 

* Appeal from Appellate Decree, No. 878 of 1880, against the decree of Baboo Krishna 
Chunder Chatterjee, Officiating Subordinate Judge of Nuddea, dated, the 27th December 1879, 
modifying the decree of Baboo Kristo Behari Mookerjee, First Munsif of Kooshtea, dated the 
29th of June 1878. 

• 
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to insist upon them. ' The facts of the case are, that the defendants claim 
that immediately prior to the dispossession of the plaintiff, a darpatni was created 
in their favour, and upon its creation they at once proceeded to dispossess 
the plaintiff from his holding. Now the words of the section are : '' All suits 
to recover the occupancy or possession of any land, farm, or tenure from which 
a ryot, farmer, or tenant has been illegally ejected by the person entitled to 
receive rent for the same,*' should be commenced within one year. It seems to 
me that the course of action pursued by the defendants in turning out the plain- 
tiff from his occupation immediately their darpatni was created, showed that 
at that time they did not then admit that he was a tenant. As he was immedi- 
ately dispossess^ after their title accrued, it is clear that they could neither 
have received rent from him, nor could he have paid rent to them ; and as 
they did not admit that at that time he was their tenant, I do not think it 
[M4] lies in their mouth now to insist that he was a tenant within the terms 
of s. 27 ; and not being a tenant, the limitation of one year would not apply to 
the case. There seems to be a question whether these suits under s. 27 are not 
merely possessory suits. As to that I am not at present prepared to give any 
opinion. The appeal must be dismissed with costs. ^ 

Field, J. — I also think that in this case the defendants cannot be permitted 
to approbate and reprobate. It appears that, after the grant to them of the 
darpatni, they ousted the plaintiff without giving him an opportunity of attorning 
to them and becoming their tenant, and they cannot now be permitted to say 
that there was a tenancy existing between him and the defendants, for the 
purpose of obtaining the benefit of the one year’s rule of limitation. But it 
appears to me also, that the one year’s rule of limitation provided by s. 27 of 
Beng. Act VIII of 1869 was not intended to apply to a case of this kind. 
The particular words in that section, upon which the defendants rely in 
this case, are : “All suits to recover the occupancy of any land, farm, 
or tenure from which a ryot, farmer, or tenant has been illegally ejected 
by the person entitled to recover rent for the same.” In’ order to under- 
stand the meaning of these words, we may examine the history of their use in 
acts of the Legislature, w'liich are in pan materia. That history is as follows : 
Section 23 of Act X of 1869 contained a specification of the different kinds of 
suits which could be brought under the provisions of that Act, and over which 
the Eevenue Courts were given jurisdiction. Clause 6 of that section specifies 
the following suits, viz., “ all suits to recover the occupancy or possession of 
any land, farm or tenure, from which a ryot, farmer, or tenant has been illegally 
ejected by the person entitled to receive rent for the same.” Now, it was 
decided in the Full Bench case of Gooroo Doss Boy v. Bam Narain 
Muter (B. L. B., P. B. Bui., 628 ; S. C., 7 W. B., Civ. BuL, 187) 
that these words refer, only to possessory actions against the person 
entitled to receive the rent, and not to suits in which the plaintiff sets 
Out his title, and seeks to have his right declared and possession, given 
him in pursuance of that title. “ Full meaning ” said Peacock, C. J., 
CM8] who delivered the judgment of the Full Bench, “ may, and wo think 
must be given to the word ‘ illegally ejected * without treating them as giving 
a wider sense to the words abovementioned.” He then proceeds to give in- 
stances of such “ illegal ejectment,” as, for example, when a zamindar ejects a 
ryot forcibly and without having recourse to the Court ; and he concludes thus : 
“ Looking .to the whole Act, it appears to us that cl. 6 of s. 23 does not take 
from the Civil Court the power to try the question of title as between a ryot 
farmer, or tenant, and the person to whom he pays rent. It follows, therefore, 
that in this action, which, is brought, setting out a title by the plaintiff, and 
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asking, * under the above facts/ to be declared entitled, on the strength of his 
documents, to recover possession of the lands, ho will be entitled, if he makes 
out his case, to a decree that he be put into possession of the land with mesne 
profits/* See also the following oases decided before the Full Bench decision: — 
Bishumbhur Boil v. Okoor Pandey (4 W. R., Civ. RuL, 105), Banee Madhub 
Banerjee v. Joy Kishen Mookerjee (4 W. R., Act X RuL, 16.), Lalku Ookool 
Perskad v. Baja Bajendar Kishore Singh (W. R., 1864, Act X RuL, 4); and the 
following cases decided after the Full Bench case, — Lalljee Sahoo v. Bhugwan 
Doss (8 W. R., Civ. RuL, 337), and Dhonaye Mundul v. Arif Mundul (9 W. R., 
Civ. RuL, 306). In the Full Bench case — Ghnnder Goomar Mundul v. Nunnee 
Khanum (11 B. L. R., 434) — it was held, that the decision of a Revenue Court, 
in a case under cl. 6, s. 23 of Act X of 1859 ' , as to the genuineness of a mourosi 
patta, is not res judicata so as to estop a Civil Court from trying the validity 
of the patta in a"subsequent suit in such Court between the same parties or 
parties under whom they claim. In this case on Baker Ali had sued under cl. 6 
of s. 23 to recover possession of land from which he alleged that he had been 
illegally ousted, and which was included in a certain mourosi patta. The defen- 
dants alleged that the mourosi patta was spurious. Baker Ali succeeded, where- 
upon the defendant brought a suit in the Civil Court to have the patta declared to 
be a spurious document and to recover possession of the land. Jackson, J., 
. doubted if suits [4«6] under cl. 6, s. 23 of Act X of 1859, were of the nature of 
possessory suit; but the other Judges who composed the Full Bench were agreed 
that the decision of the Revenue Court, except so far as it established the right of 
Baker Ali to the possession of the land when he was ejected, was a finding 
upon a collateral matter, and had not the effect of res judicata in the civil case. 

I think the result of these cases is, that a case under cl. 6, s . 23 of Act 
X of 1869, was very similar in its nature to a case under the old section (16) 
of Act XIV of 1869, now s. 9l of the Specific Relief Act, I of 1877 , and this 
being so, suits under cl. 6 to recover the occupancy or possession of land from 
which a ryot has been illegally ejected by the person entitled to receive rent 
for the same, differ materially from suits like those referred to in the Full 
Bench case of Gooroo Doss Boy v. Bam Narain Hitter (B. L. R., F. B. 
RuL, 628 ; S. C., 7 W. R., C. I. V. RuL, 147), -suits in which the 
plaintiff sets out his title and seeks to have his right declared and possession 
given him in pursuance of that title. To this latter class the twelve years* rule 
of limitation is applicable. In the Full Bench case, the suit was instituted by 
persons who had been ten years out of possession. While to the former 


Cognizance of suits 
under this Act. 


•[Soc. 23 : — 1. All suits for the delivery of pottahs or 
kubooliyets or for the detcrmiiiatton of the rates of rent at which 
such pottahs or kubooliyets are to be delivered. 


6. All suits to recover the occupancy or possession of any laud, farm, or tenure, from 
which a ryot, farmer, or tenant has boon illegally ejected by the person entitled to receive 
rent for the same.] 


ttSec. 9 : — ^If any person is dispossessed without his consent of immoveable property other- 
wise than in due course of law, he or any person claiming through 
Suit by person disposses- him may, by suit instituted within six months from the date of 
sed of immoveable property, the dispossession, recover possession thereof, notwithstanding 

any other title that may be set up in such suit. 


Nothing in this section shall bar any person from suing to establish his title to such pro- 
perty and to recover possession thereof. 


No suit under this section shall be brought against the Govemiuent. 


No appeal shall lie from any order or decree passed in any suit instituted under this 
section, nor shall any review of any such order or decree be allowed.] 
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afoss is ftpplioAble the one year's rule of limitation provided by s. 30 of Aot 
% of 1659'^« which speaks of ^*aU suits instituted under this Act/’ any 
qieoification being necessary, as such suits had been specified in s. 23. When 
Beng. Act VIII of 1869 was enacted, the specification of suits contained in 
fiL 23 of Act X of 1859 became no longer necessary. And Act VIII enacted in 
general terms that all suits brought for any cause of action arising under 
Act X of 1859 were to be cognizable by the Civil Court according to their 
several jurisdictions (see s. 33) f. The object of the Legislature in passing Beng. 
Aot VIII of 1869 was to transfer the trial of rent cases from the Eevenue to the 
Civil Courts, and there was no intention to interfere with the special law of 
limitation provided for rent cases by Act X of 1859. In consequence, however, 
of the omission of the specification of suits in the Act of 1869, it became neces- 
sary, instead of the general words ‘'all suits instituted under this Act” in 
s. 30 of Act X of 1859, to insert in the limitation section (27) of Beng. 
C«7] Act VIII of 1869, a specification of the class of suits to which these 
special limitation provisions were applicable. Accordingly we find the words of 
oL 6, B. 23 of Act X of 1859, "all suits to recover the occupancy [or possession] 
of any land, farm, or tenure from which ryot, farmer, or tenant has been illegally 
ejects by the person entitled to receive rent for the same,” used with the 
omission of the two words in brackets, in s. 27 of the Act of 1869. It appears 
to me reasonable to suppose that it was intended by the use of these words to 
make the one year's limitation provided by the Act of 1869 applicable to the same 
class of suits only to which cl. 6 of s. 23 of Act X of 1859 had been decided to 
be applicable, and to which the one year's rule of limitation was applicable, 
under the same Act of 1859. I find that the same view has been taken by a 
former learned Judge of this Court (Phear, J.) in the case of Ntstanni v. Kah 
Pershad Das$ Chowdhry (23 W. B., 431). 

Appeal dismissed* 


*[Sec, 30 : — ^Except as otherwise herein provided, all suits 
Time for commencement instituted under this Act shall be commenced within the period 
of suits generally. of one year from the date of the accruing of the cause of 

action. Amended by Act LIIl., 1860. Amendment defunct.] 
t[8ec. 88 : — ^Suits for the recovery of money in the hands of an agent or for the delivery 
of accounts or papers by agent, may be brought at any time 
Time for the commence- during the agency , or within one year after the determination of the 
ment of suits against agents agency of such agent, or in the case of claims now existing within 
for money, papers, or one year alter the passing of this Act, or within the period now 
accounts. allowed for the institution of such suits in the Civil Court 

whichever may first expire. Provided that if the person having 
the right to sue shall, by means of fraud, have been kept from the knowledge of the receipt of 
any such money by the agent, or if any fraudulent account shall 
Proviso. have been rendered by the agent, the suit may be brought within 

One year from the time when the fraud shall have been first 
known to such p^son ; but no such suit fdiall in any case (except the case of claims now 
existing as aforesaid) be brought at any time exceeding three years from the termina:^ion of the 
agenoyj 

u 
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EEVISIONAL CBIMINAL. 

The 1st August, 1881. 

Pbbsbnt : 

Mr. Justice Morris and Mr. Justice Tottenham. 
In the matter of Poona Chum Pal. ’' 


Sanctum to Prosecute — Presidency Magistrates’ Act (IV of 1877), ss. 41, 

42, 43, and 168 — General and Specific Sanction — Order of Discharge — 
Superintendence of High Court — Charter Act (24 <£ 25 Vict., c. 104), s. 15. 

The only course to be pursued where it is sought to set aside on order of discharge made by 
a Presidency Magistrate, is that laid down in s. 168 of Act IV of 1877 1, and as by that section 
there is no appeal allowed to a complainant who is a private individual, it is not open to him, 
by., invoking the aid of the High Court under s. 15 of the Charier, to obtain under the Courtis 
extraordinary powers that which he might obtain had he a right of appeal. 

On the 2nd May 1881, Poona Churn Pal obtained liberty, under the provi- 
sions of ss. 41 and 42 of Act IV of 1877, [MS] from Mr. Justice Broughton, 
to prosecute one Dwarka Mohun Dass and his gomasta Anunto Hurry Pal, on 
the ground that the former, at the hearing of the suit of Dwarka Mohun Dass v, 
Poona Churn Pal, used as evidence on his behalf two documents purporting to 
be contracts, which were found by Mr. Justice Broughton not to be genuine, and, 
that, the latter had aihrmed and hied a false aiildavit in support of an application 
for leave to verify the plaint. At the prosecution at the Police Court, the two 
accused were charged under ss. 471, 193, and 209 of the Indian Penal Code. 
After summonses were issued and the parties had appeared, the Magistrate ob- 
jected that no matter could be gone into which required sanction under s. 41 of 
the Presidency Magistrates’ Act, and that the sanction obtained was a limited 
sanction. He held, therefore, that the prosecution under ss. 193 and 209 
could not be entertained, but that the prosecution might proceed on the charge 
under s. 471. The complainant, not agreeing to waive his right to prove that 
the accused had fraudulently instituted a false suit and given false evidence 


* Criminal Buie, No. 190 of 1681, against an order of F. J. Marsden, Esq., Presidency 
Magistrate of Calcutta, dated the 9th Jidy 1881. 

t[Sec. 168: — The local Government may direct the Public Prosecutor or other officer specially 
or generally appointed in this behalf to present an appeal to 
Appeal by Government the High Court from a Presidency Magistrate’s order of acquittal 
from order of acquittal. or of dismissal, or of discharge ; but in no other case shall 

there be an appeal by the prosecution from any order under this 

Act. 

No appeal shall be presented under this section after two months from the date of the 
order compUined of. 


When an appeal is presented under this section, the High Court may order the accused 
person to be arrested and brought before it, and may commit him to prison pending the dispo- 
sal of the appeal, or (if the offence of which he is accused be bailable) admit him to bail. 


The Hi^ Court may, in any case so appealed, direct a new trial by any Presidency Ma|ps« 
trate, or may pass such order as may be warranted by law.] 
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1 ^ the trial of the suit, the Magistrate ordered the aooused to be discharged, and 
fined the complainant Bs. 50, to be awarded to each of the accused by way of 
compensation. 

A rule nisi was applied for and obtained by Mr. Lee on behalf of the com- 
plainant, calling upon the Magistrate to show cause, — I si, why the fines should 
not be remitted ; why the sanction obtained should not be recognized in 
so far as it gave leave to prosecute under ss. 41 and 42 of the Presidency 
Magistrates* Act ; 8rd, and Y^hy he should not be directed to record the evidence 
of the complainant and his witnesses. 

Mr. Jackson on behalf of the accused applied for and obtained a rule, 
calling upon the complainant to show cause why the accused should not be 
heard, the Court directing that the two rules should be returnable on the same 
day. • 


Mr. Lee, at the hearing of these rules, contended, that the accused 
had no locus standi, and no claim as of right to appear at the argument 
of the rule, because this was not m appeal from the Magistrate’s decision, but an ^ 
application to the High [449] Court to exercise its general powers of superinten- 
dence under s. 15 of the Charter, and that, inasmuch as the Court had no power 
to compel the accused to refund the Bs. 50 given to him as compensation, he 
would have no right to appear to defend at that point of the case. [On 
Mr. Bonnerjee, who appeared for the Magistrate and the Crown, informing 
the Court that he had no objection to the accused being heard, the Court 
decided, that as the accused was present and represented by Counsel, he had 
a right to appear.] 

Mr. Bonnerjee, on behalf of the Magistrate and the Crown, showed cause ^ 
against the rule, contending, that the application was in the nature of an 
appeal, and that being so, the lietitioner had no locus standi, as appeals against 
acquittals could only be instituted by the Local Government as laid down in 
s. 168 of the Presidency Magistrates* Act. That the Magistrate had not 
acted illegally, for the sanction to prosecute was limited and not general, and 
that the Magistrate had no jurisdiction to hear a complaint of any offences 
which were not specifically mentioned in the sanction. The prosecution have 
no right to make this application. Section 147 of the Criminal Procedure 
Code is not wide enough to allow the High Court to entertain it : The Empress 
V. Oasper (I. L. B., 2 Calc., 278). [MoKRis, J.— Section 147 is for the 
promotion of justice.] The power of the Court has been curtailed by the 
Presidency Magistrates’ Act. 

Mr. Jackson (with him Mr. M, Ghose and Mr. Trevelyan) for the accused.— 

If the right of setting aside an order exists under s. 147, it exists as well for 
the public as the Government ; but if so, how is it that the Legislature has 
provided that no appeal from an acquittal shall lie except one presented by 
Government * Empress v. Miyaji Ahmed (I. L. E., 3 Bomb., 160). Then, can 
persons come up to the Court by way of revision when they have no right by 
way of appeal. The case of The Corporation of Calcutta v. Bheecunram Napit 
(1. L. E., 2 Calc., 290), lays down that s. 147 is only applicable to cases of 
conviction, whereby a defendant is aggrieved ; complainants cannot come up 
under it. Nor will C«o] the Court exercise its extraordinary powers under 
s. 15 of the Charter when there is an appeal : Bajcoomar Singh v. Dinonath 
Ghuttuck (1 C. L. B., 862). The case of In re Balaji Sitaram (11 Bomb., 34) 
gives the requisites of a '* proper sanction. The petition on which th^ rule 
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was obtained is not acourate, and it does not appear tfiat the person signing 
it was present at the Polioe* Court. The following oases show that where 
material facts have been kept from the Court, the Court has always refused to 
entertain any application founded thereon : — The Attorney -General v. The 
Mayor of Liverpool (l My. and Cr., 210), Wilson v. Callender (9 Moore’s P. 0. 
Ca., 100), Sibnarain Ghose v. Hullodhur Doss (9 Moore’s P. C. Ca., 364)'. 
As to the question of refund of the fine, the Court has no power to make such 
an order : The Queen v. Hadjee Jeehun Bux (I. L. R., 1 Calc., 364). 

Mr. Lee in support of the rule. — The Court has undoubted power to 
interfere under s. 15 of the Charter, even supposing that the application 
cannot be made under s. 147 of the Criminal Procedure Code. The applica- 
tion is not made by way of appeal, because there has been no trial, and 
s. 168 has reference to acquittal, dismissal or discharge after an enquiry 
of some sort. The Magistrate refused* to do his duty by refusing to take 
evidence on the first two charges, and by wrongfully interpreting the 
sanction given by the High Court to be a limited one only. Further, the award 
of compensation was illegal. Section 242 of the Presidency Magistrates’ Act 
provides that a sum not exceeding Rs. 50 should be allowed for compensation 
if it Appear that there be not sufficient ground for the complaint, but the sane- 
^tion granted by the Court must be taken to be sufficient ground ; nor has the 
Magistrate power to fine until he has heard the case, or a sufficient portion of 
it, to enable him to decide that there was no good ground for the complaint. 
As regards the jurisdiction of the High Court to interfere, see Chunder Coomar 
Boy V. Omesh Chunder Mojoomdar (22 W. R., Crim., 78). 

[Ml] The judgment of the Court (Morris and Tottenham, JJ.) was 
delivered by 

MorPis, J. — We are asked to exercise our powers of superintendence under 
s. 16 of the Charter Act, by remitting certain compensation awarded to two 
persons, who have been complained against by the petitioner, and by setting 
aside an order of discharge made by the Presidency Magistrate, and directing 
the trial of the case to be proceeded with, in the light of a construction which 
ought to have been put, but was not put, upon an order of sanction to a prosecu- 
tion made by Mr. Justice Broughton, after judgment passed in a civil suit on 
the Original Side of the High Court, in which the petitioner was defendant, 
and the persons complained against, plaintiffs. 

After hearing the learned Standing Counsel in support of the action taken, 
and orders passed, by the Presidency Magistrate, and also Mr. Jackson who 
appeared, and whom we permitted to address us, on behalf of the persons who 
would be affected by any order directing a further trial of the case, and after 
considering the arguments addressed to us in reply by Mr. Lee, we are of 
opinion that we cannot properly exercise powers of superintendence, under the 
Charter Act in this matter, and that the application must be rejected. 

In the first place, s. 168 of the Presidency Magistrates ’ Act prescribes 
the course, and it seems to us the only course, which must be taken when an 
order of discharge made by a Presidency Magistrate is sought to be set aside. 
The Government alone have a right of appeal, andf clearly, as was argued 
before us, no such special exception would have been made by the Legislature 
in favor of the Government, if both the Government and private individuals 
could obtain the same end by an application invoking the aid of the Court 
under a. 16 of the Charter Act. 
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Mr. Lee eontendd, that b. 16S of the Presidexioy Magistrates’ Aet relates 
only to oases in which a trial has been had, and i^at it has no application 
to a case, such as the present, in tfrhich the oraer of discharge was given 
in the coarse of proceedings preliminary to tri^. Mr. Lee refers to the 
fact that, on the day fixed for the trial, when both parties were before the 
[ 482 ] Court, no examination of the aomp^inant and of his witnesses was made, 
the reason being that the I^sidency Magistrate, upon the view which he took 
of the sanction given by Mr. Justice Broughton, refused to allow the prosecu- 
tion to proceed on all the cli^rges specified in the summons. 

This objection, though, perhaps, started by the Presidency Magistrate 
himself, was, undoubtedly, taken by Mr. Ghose, the counsel for the accused ; 
and this being so, it seems to us, having regard to the provisions of s. fll9. 
Act lY of 1877*, that the trial, in the sense in which the word * trial ’ is used in 
the Act had then commenced. By this objection, we understand the accused to 
have shown cause why they should not bo convicted, and their objection 
{^evading, they were ordered to be discharged. 

Then again, in the matter of setting aside the order, which practically 
amounted to a fine upon the complainant, by which compensation was awa^'ded 
to the accused, we think that we are powerless to interfere. The award of 
compensation is a matter which lies entirely within the discretion of the Presi- 
dency Magistrate, and from the statement of the facts of the case, which has 
been presented to us, we are quite unable to say, that that discretion has been 
unreasonably, or improperly, exercised. The accused were certainly put to a 
considerable amount of harassment by being brought on two different occa- 
sions before the Court, and on neither occasion did the complainant see fit to 
prosecute his case. On the last occasion,— that is to say, on the 9th July, 
even on the view taken by the Magistrate of the limited character of the 
sanction given by Mr. Justice Broughton, there was nothing to prevent the 
complainant from adducing evidence against the accused. 

The Counsel for the complainant admits that he refused to go on with the 
case, in the hope that the Magistrate would allow an adjournment to enable 
him to refer to Mr. Justice Broughton, and obtain from him an expression of 
opinion as to the nature of the sanction granted by him. It seems to us that 
the Magistrate was quite within his right in refusing to allow the trial to stand 
over, and his order of discharge was in accordance with law. 

[ 158 ] This order is no bar to further proceedings being taken by the 
petitioner, if he be so advised, and this renders interference by this Court, 
under s. 15 of the Charter Act, entirely unnecessary. 

This application is dismissed, and the rule discharged. 

‘ Buie discharged. 




*[Sec. 119 :~-On appearance of both parties on the day fixed lor the trial, the substance 
««« of i'he complaint shall be stated to the accused person, and he 
^ o^ure on appearance asked if he has any cause to show, why he should not be 

convicted.] 
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[7 Cal. 453] 

OBIGINAL CIVIL. 

The 24th 1881, 

Present : 

Mr. Justice Wilson 

Provabutty Dabee Plaintiff 

versus 

Mohondro Lall Bose..^ Defendant. 


Ancient Lights — Enlargement of Window — Obstruction — Notice — Delay — 

Mandatory Injunction, 

Where a person, who has a right to light from a certain window, opens a new window, or 
- enlarges the old one, the owner of an adjoining house has a right to obstruct the new or 
enlatged opening, if ho can do so without obstructing the old, but if ho cannot obstruct the 
now without obstructing the old, he must submit to the burden. 

A plaintiff entitled as of right to light and air through a certain window, subsequently 
enlarged it, and on the light thereto being interfered with by the defendant, gave him notice 
to remove the obstruction two days after it had been completed. 

Held, that he had been guilty of no delay m taking steps to prevent the obstruction, and 
that he was entitled to a mandatory injunction requiring the defendant to remove it. 


The plaintiff, a Hindu lady, stated, that she was the owner of a certain 
house, numbered 66, Punchanuntollah Lane, and that adjoining these premises 
to the north and west, stood a house belonging to the defendant ; that, in 
October 1880, the defendant, notwithstanding remonstrance, commenced 
to build a wall which, when completed, obstructed a window in the 
north wall of her house, and deprived her of the access of light and air 
[454] to the room to which the said window belonged, an easement which the 
plaintiff claimed to have enjoyed without interruption for twenty years and 
upwards. She further stated, that, in building such* wall, the defendant had 
dismantled the cornice of the terrace which rested on the north wall of her 
house ; and after calling upon the defendant, on the 11th October, without 
success, to remove the said wall, she, on the 14tfh October, sent him a formal 
notice, and subsequently brought this present suit to compel him to rejmove 
the wall and to restore the said window and comice to their pristine condition, 
f5. rtking at the same time for a perpetual injunction restraining the defendant 
frm^inmy way, interfering with the plaintiff’s property, and in the alternative 

^Rlidf^yfeildant denied the easements claimed, and stated that the window 
in question had been opened about seven years before the date of suit, by one 
Goonjaree Coomar Bose, with the consent of his (the defendant’s) predecessor 
in title ; and further denied the encroachment. 


It appeared from the evidence that the window in the north wall had b^n 
1 in esiistenoe a sufficient time to give the plaintiff a right to claim the easement ; 
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but that, originally, the window had been of about 2! feet by feet in size, but 
that, ten or eleven years before the date of suit, it liad been enlarged to 5 feet 
by 2i feet. That, as regards the enoroachment, it was clear, that the defendant 
had so built his wall as to encroach upon the plaintiff's cornice. That, as to 
the question as to whether the plaintiff' had disentitled herself to an 
injunction by delaying to send to the defendant notice of her objection to the 
interference with her lights^, it was shown, that she had sent notice to the 

defendant to remove the wall a day or two after it had been finished. 

• 

Mr. Jdckson (with him Mr. Bonnerjee) for the plaintiff. — This is not a case 
of diminution, but of total obstruction, of light. If the window was opened 
with permission, as is stated in the written statement, then, on the authorilieB, 
the defendant would be out of Court. The original window was enlarged 
[US] a few years ago, and on the authority of Taphng v. Jones (11 H. L. 
C., 290), if the defendant cannot obstruct one new light without obstructing 
the old one, he cannot obstruct at all. As to the alleged permission it amounts 
to this : “ you enlarge your window, and I will not obstruct it it comes to a 
question of acquiescence ; see Cotching v. Bassett (32 Beav., 101). We allege 
an absolute encroachment as to the comice, and that is apart from the question 
of light. A perfect title is not necessary to support the right. 

Mr. Paht (with him Mr. Allen) for the defendant. — The case opened 
and proved is not that which is stated in the plaint. [WILSON, J. — To my 
mind it is a matter of serious importance, where there is a diversity between the 
case stated in the plaint and the case made out : but that is in cases where the 
plaintiff speaks from personal knowledge.] Supposing the window to have 
been enlarged, the plaintiff is not entitled to light and air — Cotching v. Bassett 
(32 Beav., 101). Where the owner of a building, having ancient lights, replaces 
them by new larger windows, the Court will not interfere by injunction to 
restrain the owner of the servient tenement from obstructing them — Heath v. 
Bticknall (L. B., 8 Eq., l), Taphng and Jo'iies (11 H. L. C., 290), applies only 
to the right of an owner to recover damages at law. [WILSON, J. — The case 
of Staight v. Bum (L. E., 5 Chano, App., 163) shows, that Taphng and Jones 
(11 H. L. C., 290), applies to the equitable as well as to the legal remedy.] 
The Court will not grant an injunction unless there has been substantial damage 
— Aynsley v. Glover (L. E , 18 Eq., 553 ; S. C. on App., L. E. 10 Ch., 283.) 

WUsoHi j. — T he plaintiff in this suit is the owner of the house No. 56, 
Punchanuntollali Lane , the defendant is the owner of the house No. 63 in the 
same lane ; and as to a portion of the two houses. No. 63 stands immediately 
adjacent to and north of the north wall of No. 56. The plaintiff complains 
that, in the course of certain building operations which took place in No. 63, 
the defendant has built a wall so as to block up altogether the light to a window 
of th4 north wall of No. 56, by which light was afforded to one of the rooms of 
that [4S6] bouse, and has encroached laterally on the soil of No. 56, interfering 
with the comice, which has been variously described by the witnesses as a 
brick band, a string course, and a sailing course. . 

The first question is, whether the plaintiff has shown a right to AeceSs of 
light through that window : 2ndly, whether there has been a lateral encroach- 
ment ; and Srdly, what is the remedy. 

The first question is of great importance to the plaintiff, — namely, whether 
she has a right to aqoess of light through that window. If the window is 
twenty years old, she has acquired the right to light, subject to the question 
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I shall refer to presently, as to the enlargement of the window. If the window 
is not twenty years old, she has not acquired that right. 

On the part of the plaintiff a large body of evidence has been given : evidence 
of a satisfactory kind, — that is, evidence of the right class of persons. The first 
witness called by the plaintiff was Omritolall Gangooly, the owner of the 
premises No. 57, part of what was formerly No. 31, out of which several plots, 
including 56 and 63, the premises of the plaintiff and defendant, have been 
cajwed out. He says, that, from the earliest time, he recollects that that room 
was in existence, and the north wall, and a window in that wall. I think he 
speaks the truth. The next witness was Eadha Gobind Ghatterjee. He has 
lived a great number of years on the premises, and remembers the wall and 
the window. The next witness is Eamlall Kobera], a very important witness : 
he swears to haviijg. lived a long time in the house. His father was the family 
Koberaj. I think he speaks tlie truth. The next witness is Preonath Mookerjee. 
He remembers the window and wall. The next was Nityanund Pyne. He remem- 
bers the wall'and the window. 

Some of the witnesses recollect the alteration to the window. 

There are at least three p )rsons, Omritolall Gangooly, Eamlall Mookerjee, 
and Preonath Mookerjee, — all of whom lived in the house and used the privy. 
That is evidence of a character which must carry very great weight, unless there 
be anything to discredit it. 

Then we have the evidence on the part of the defendant, of the man who 
was the intermediate owner of the premises, Soorjee Coomar Bose. He must 
know whether this window [4S7] existed there at the time of his purchase or 
not. He must know, or have wilfully stated what was false. 

He says there was no window down to the reading of the Mahabarat, and 
that he then made the window. 

He is not an independent witness like those on the other side. He has 
acted under the defendant with reference to this very building. 

The next witness was Mohendro Nath Dass, the previous owner of 
No. 63. He swears to the making of the window before the time in question. 
Moliendro Nath Dass is a man very much mixed up with the defendant in 
business matters, and he cannot be called an independent witness. 

The next is an important witness, Khoda Nawaz, the mistry. He 
swears he was employed to open the window. He is by no means an 
independent witness. He was under the direction of the first witness, Soorjee 
Coomar Bose, and employed by him and by the Seal family ; and with regard 
to him it would take a very small slip of memory, or a very small perversion of 
fact, to mistake the enlargement of a window for the opening of a window. 
He has no books, he depends on his memory, and he might, withoilt any 
intention of making a false statement, represent the enlargement of the window 
as the opening of it. 

Then E^khaldass Chunder says, — he has known the plaintiff's house for a 
very considerable number of years, and has not known the window before. I 
do not value the evidence of such witnesses. People who have no interest 
might not notice these things. The same remark applies to Kali Kurmokar. 

The plaintiff's evidence is far more reliable and free from suspicion than 
that of the defendant’s witnesses. I think, it has been s^xown that there was 
an qjd window in this wall, which was enlarged at the Mahabarat reading. 
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I find in favour of the plaintiff on the first question, whether she has 
acquired a right to access of light through this window. 

The second question has been settled by Mr. Bayne’s evidence. There was 
some doubt on the point till he was examined. 

On Mr. Walker’s evidence the matter was left in some doubt. [ 458 ] He 
assumed that the wall rose from the ground. The plaintiff had better means 
of ascertaining, and she gavq the same account as Mr. Bayne, though Soori^ 
Coomar said exactly the contrary. He saia it was a wall built on foundation 
from the ground. 

On the outer face of the north wall of the plaintiff’s house, below the 
foot of the window in question, there was a string course projecting from the 
general surface of the wall. Mr. Bayne explained that the wall was made 
to rest on a beam, which was supported on one end on a back wall of the 
house No. 63, and on the other end by a pillar. The beam was on a level 
^ with this string course, and rested not in contact with, but above it, and in 
contact with the surface of the plaintiff’s wall, and built so up to the 
top. That shows an encroachment, because the defendant had no right 
to build beyond the outside limit of the plaintiff’s building. On Mr. Bayne’s 
evidence and the other evidence it is shown, that there was on the 
top of the building a cornice projecting over and described to be 5 to 7 inches 
in width. Prom Mr. Bayne’s account it is clear that, to the extent of that 
cornice, there has been an encroachment. 

He stated, that if there be a cornice there has been an encroachment to 
the extent of that cornice. 

The third question is, what is the remedy. The plaintiff, whose light has 
been obstructed, is entitled to a mandatory injunction, unless she has disentitled 
herself to the right. 

With regard to the law, the question is set at rest by the judgment of the 
House of Lords in Taphnu v. Jones (11 H. L. C., 290), and it is clear that if a 
man has a right to light from a certain window and opens a new window, the 
owner of an adjoining house has a right to obstruct the new opening if he can 
do so without obstructing the old, but if he cannot obstruct the new without 
obstructing the old, he must submit to the burden. 

This window was enlarged. It appears to me that the defendant 
acquired no right to obstruct that window for that reason — [ 459 ] 
Staight V, Burnlh. E., 5 Chan., 163) and Aynsley v. Olover (L. E., 18 Eq., 
544 ; S. 0., on appeal, L. E., 10 Chan. App., 283). Therefore, unless some other 
circumstances are shown to deprive the plaintiff of her right to an injunction, 
it seems to me she is entitled to an injunction. 

The only other ground to disentitle her is delay. It is right to see to the 
evidence on this point. 

The evidence is that of Nobin Chand Bural, Shosheebhusun Chuokerbutty, 
and Trigonanath Mookerjee. 

Nobin Ghund Bural tells us that, having received a communication from 
the husband of the plaintiff, he saw the premises, and sent first a private note 
and then a fomal notiiQe to the defendant. Assuming that Nobin Ghund Bural 
used proper diligence, and^there was no delay, was Nobin Ghund Bural’s zmtice 
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in proper time ? It must be remembered that it was not the building on the 
place in question that was wrong. The defendant had a right to raise his building 
as high as he liked, so as not to obstruct the light. No one could interfere until 
it became apparent that the defendant was going to obstruct the light. 

The work began on the 6th day of the poojah, and was finished the day 
after. 

> That is confirmed by' the Sircar, who says, that the building of the Vail 
took two or three days. ^ 


Then he says he was sent by the plaintiff's husband, who came on the 
last day. 

Then Trigonanath Mookerjee was called. He is the plaintiff's husband. 
He went to the defendant’s premises and found them locked, and the next day 
he went to the place and saw the mistress, and the same day went to Nobin 
Chand Bural. I am of opinion that the plaintiff and all who acted with her* 
acted with all diligence. 

The proceeding of the defendant was a very rapid one, and the plaintiff 
gave formal notice to the defendant in proper time. 

There was some obscurity as to whether the notice had been received by 
the defendant. The witness Mohendro Nath Dass [ 480 ] put that at rest, 
because he said, that he was told by the defendant himself that he had received 
a notice. 


That the letter and notice were received by the defendant at the time is 
clear, for he has not chosen to go into the box to deny it. 

I find there was no delay on the part of the plaintiff in taking steps to 
prevent the defendant from building his premises. 

There was some conflict as to the state of the building at the time of the 
service of the notice. The Sircar says the walls were finished and the roof on, 
but that was impossible. The notice was given in a day or two after the wall 
was run up. It is impossible that in two days the roof could have been laid on 
and the floor completed. 

I am quite satisfied that this wall and the other walls were completed, but 
that that was all. 

I don't think, the plaintiff was guilty of any laches or carelessness. She 
gave notice as quickly as she could. 

It appears to me that the plaintiff is entitled to the injunction she asks 
for, and that is an injunction requiring the defendant to remove so much of the 
building as obstructs the light of the window, and so much of the encroachment 
as interferes with the upper comice of the plaintiff's house. Injunction to be, 
that defendant remove so much of his building .as obstructs the light of the 
plaintiff's window or interferes with the upper cornice of the plaintiff's house. 

Attorneys for the plaintiff ; Messrs. Mitter and Bhunjo. 

Attorneys for the defendant : Messrs. Swinhoe S Go, ^ 
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The S7th June, 1881. 

Present : 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 

Narian* Khootia •!!... Plaintiff 

versus 

Lokeqath Khootia and another Defendants.'^ 


Alienation — Impartible Raj — Chota ifagpore — Limitation Acts [IX of 1871), 

^ sched. h, cl, 127 ; and [XV of 1877), s, 2, and sched. it, cl, 127, 

The* fact that the Raj of Chota Nagpore is an impartible one, does not prevent the Maha- 
raja for the time being from alienating a portion of it in perpetuity. 

Under Act IX of 1871, sched. ii, cl. 127, f the limitation for a suit by a person excluded 
from joint family property, to enforce a right to share therein, was twelve years from the time 
when the plaintiff claimed and was refused his share. Under Act XV of 1877, sched. ii, cl. 
127, the limitation for such a suit is twelve year® from the time the exclusion becomes known 
to the plaintiff. 

HM, that the period of limitation prescribed by the latter Act is shorter than the period 
prescribed by the former Act, within the meaning of s. 2, Act XV of 1877 

In this suit the plaintiff, Narain Khootia, claimed to recover a one-third 
share of seven villages under the following circumstances. Juggernath, Gobind, 
and Earn Ohunder were brothers, employed in the worship of Juggernath at 
Puri, in the district of Cuttack. The plaintiff alleged that he was the adopted 
son of Gobind ; that certain villages belonged to his adoptive father and his 
father’s brother, under certain grants made to their ancestors by the Maharaja 
of Chota Nagpore, for the performance of services in the temple of Juggernath. 
He further alleged, that the defendant No. 1, Lokenath Khootia, was the 
adopted son of Juggernath ; that Soobadra, the defendant No. 2, was the daugh- 
ter of Earn Chunder ; that Juggernath, Gobind, and Earn Chunder, during their 
lives, enjoyed the property in question ; and that, after their deaths, the defendant 
[ 462 ] No. 1, in conjunction with the plaintiff’s adoptive mother (Kumla), and 
Nilmoney, the mother of Soobadra, continued in possession of it. The plain- 
tiff went on to say, that, after the death of Kumla and Nilmoney, the defendant 

* Appeal from Original Decree, No. 20 of 1880, against the decree of A. W. B. Power 
Esq., Deputy Commissioner of Lohardugga, dated the 14th of October 1879. 


t[Art 127.— 


Description of suit. 

Period of limitation. | 

Time when period begins to 
run 

By a Hindu excluded from 
joint family properly to enforce 
a right to share there-in. 

0 

Twelve years 

When the plaintiff daims 
and is refused his share.] 

: — 
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No. 1 deprived the plaintiff of his sharoi and on the 11th September 1875» got 
his (defendant’s) name registered on the Court of Wards of Pargana Chota 
Nagpore, as the sole owner of the entire property. 

The plaintiff has, therefore, brought this suit to recover his one-third 
share from the defendant No. 1, making Soobadra a defendant, who, however, 
has not appeared to defend, and has taken no part in the proceedings. The 
defendant admitted that, as regards five of the villages claimed, & putro putrodik 
grant was made of them by the Manjiiara^aof Chota Nagpore to the three brothers, 
Juggernath, Gobind, and Bam Chunder ; and he also admitted that, during their 
lives, they all used to perform the worship of the idol jointly out of the proceeds 
of the property. He further said, that Bam Chunder and Gobind died, one after the 
other, childless, and that, since then, he, the defendant No. 1, liad been in posses- 
sion of the propertyt a<nd had performed the services without the interference of 
any of the family. He further stated, thatTMaharaja Juggernath Sahi Deo, the son 
of the original grantor, granted to him, the defendant, a registered deed in respect 
of the said five mouzas, and also another deed in respect of two other mouzas,« 
which were claimed by the plaintiff, of which he had been in possession ever 
since, and that he had defrayed the expenses of the worship out of their proceeds. 
The defendant fmrther denied that the plaintiff was the adopted son of Gobind. 

The Deputy Commissioner dismissed the suit upon the following grounds: 
He considered that the original grant by the Maharaja, which the defendant 
admits to have been a pidro jmtrodtk grant, was resumable at the pleasure of 
each succeeding Maharaja. He found that, during the lives of the widows of 
Gobind and Earn Chunder, those ladies enjoyed the property in question jointly 
with the defendant No. 1 (the latter, however, performing all the religious 
services in respect of which the property was granted), and he seemed to 
C463j think, that, after the death of those widows, the defendant No. 1 had 
a riglit to appropriate the whole of the proi^erty, and that, by the grant, which 
was made to him by the succeeding Maharaja, the right to the villages became 
vested in him to the exclusion of the plaintiff and any other persons claiming 
under the original grant. He also seemed to think, the evidence showed the 
plaintiff would not be a lit person to perform the services of the idol ; and 
lastly, that, inasmuch as the plaintiff’ had not been in possession of the rents 
for more than twelve years before suit, his claim was barred by limitation. 
The plaintiff appealed to the High Court. 

Baboo Umbica Churn Bose and Baboo Chunder Madhub Ohose for the 
appellant. 

Mr. Twidale and Baboo Jogesh Chunder Dey for the respondents. 

The judgment of the Court (Garth, C. J., and McDorell, J.) was 
delivered by 

Garth, G. J. — [His lordship here stated the facts above set out, and, having 
gone through the evidence, found, that, though there was sufficient proof that 
the plaintiff was the adopted son of Gobind, yet there was no sufficient proof 
of the plaintiff's title or possession. His lordship then continued.] 

If the case, therefore, had rested on the plaintiff's evidence, we must have 
dismissed the suit, although not upon the grounds relied upon by the Deputy 
Commissioner. 

We think, however, that the case must be decided .upon the admission of 
the defendant No. 1. He admits distinctly that a putro putrodik grant was ipade 
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by the Maharaja of Ohota Nagpore to his own adoptive father, Juggemath, 
and his two brothers Oobind and Bam Chunder. The nature of such a grant is 
well known. It is an hereditary grant, in which all the members of a Mitakshara 
family would be entitled to share, and which would descend (from father to 
son) like any other ancestral property. 

The defendant No. 1, who claims to be the adopted son of one of the original 
grantees, would have no better right to the [ 484 ] property than the plaintiff, 
who is the adopted son of another of the grantees ; and we do not understand 
upon what ground the Deputy Commissioner supposes that such a grant is re- 
sumable at the pleasure of any succeeding Maharaja. 

It may be, that the Baj of Ghota Nagpore is impartible, and we believe 
that it is so ; but that only means, that the Baj descends to the eldest son, 
and is not divisible amongst the other eons or grandsons of the Maharaja. 

The fact that the Baj is impartible does not prevent the Maharaja for 
the tirne being from making grants of the land in perpetuity. As long, there- 
fore, as there were any other of the descendants of the original grantees capable 
of taking under that grant, the defendant No. 1 had no right to appropriate 
the property to himself, nor had the Maharaja any power, as far as we can 
see, to deprive the plaintiff* of the benefit of the original grant, or to make any 
exclusive grant to the defendant No. 1. So long as the plaintiff’s adoptive 
mother, Kumla, and Nilmoney lived, it would appear that they were allowed 
to share in the proceeds of the property ; and wo strongly suspect, that, 
after Kumla's death, the defendant No. 1 took advantage of the tender age 
of the plaintiff to deprive him of his rights, both as regards the property in 
question and his turn of worship, and to obtain for that purpose an exclusive 
grant to himself. It is clear from the evidence on both sides, that the plaintiff’ 
has taken some part in the services of the idol, although an inferior part to 
that taken by the defendant No. 1. 

The only other point is with regard to limitation. It seems to have been 
condsidered by the Court below, that the ordinary twelve years rule of limitation 
was applicable to this suit ; but we think, that the appellant is right in his 
contention that the case comes under cl. 127"^ of the Limitation Act, as being a 
suit brought by a person excluded from joint family property to enforce a right 
to a share therein. 

It is true that, under the Act of 1877, the time in such a case begins to 
run when the exclusion becomes known to the plaintiff ; and it is probable that 
the plaintiff may have known that he was excluded from the property more 
than twelve [ 465 ] years before suit ; but by s. 20 of the Act it is provided, that 
in any suit for which the period of limitation prescribed by that Act is shorter 
than the period prescribed by the Act of 1871, the suit may be brought within 
two years next after the Ist October 1877. 

Now, under the Act of 1871, the twelve years under such circumstances 
would have been from the time, when the plaintiff claimed and was refused 
his share'* (seed. 127). It does not appear in this case that the plaintiff ever 
claimed or was refused his share, at any rate until 1875, and consequently he 
had twelve years from 1875, within which to bring his suit. That period was 
shortened by the Act of 1877, because the time under the latter Act would run 
from the time when ^he exclusion first became known to the plaintiff ; and 

„ *£g. V, 7 Cal. 461.3 < 
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therefore* under s. 2, the plaintiff was entitled to Wo years from the Ist 
October 1877 1 k> bring his suit. He is, therefore, in ample time. 

. We have some doubt whether, havihg regard to the fact that this 
is a Mitakshara family, and that the plaintiff and defendant appear 
to be now the sole male members of it, the plaintiff has not a 
right to a larger share than he claims ; but as he has abstained from 
giving the Oourt any information, we can only make a declaration, that he is 
entitled to hold the five villages jointly with the defendant No. 1 and any other 
persons who may be entitled under the original ^ant, provided that the share 
to which he is entitled does not exceed one-third of that property. 


The appellant will be entitled to his costs from the defendant No. 1, in 
both Courts. 


Appeal allowed. 


NOTES. 

[It is now settled that an impartible Raj is not, in itself, also inalienable, in the absence 
of any custom to the contrary. See 10 All. 272 (P. 0.) where the above was approved of.} 


[466] The 25th May, 1881. 

Present : 

Mr. Justice Morris and Mr. Justice Prinsep. 

Kaly tara Chowdhrain Decree^bolder " . 

versus 

Bamcoomar Gopta Judgment-debtor. 

Executwn of Decree— Sale in Execution — Material Irregularity — Civil Procedwe 
Code (Act X of 1877), ss. 274i, 289, 311, 

Under ss. 869 and 274 of the Civil Procedure Code, it is necessary that a copy of the sale- 
proclamation should be affixed to some conspicuous place on the property attached ; and the 
omission to do so is a material irregularity within the meaning of s. 311 of the Code of" Civil 
Procedure. 

If it is proved that the price obtained for property sold at* an execution-sale is greatly 
inadequate, and if it be also proved that there has been a material irregularity in publishing 
or conducting the sale, the Court will presume that the irregularity was the cause of the 
inadequacy of price, until proof is given to the contrary. 

Gqpee Nath Dobey v. Boy Luchmeeput Singh (I. L. B., 3 Calc., 542) approved. 

THIS was an appeal from an order of the Subordinate Judge of Tippera, 
dated the 28th of February 1880, setting aside a sale in execution of a decree. 
The judgmenl^oreditor, who was also the purchaser at the sale, appealed 
to the High Court, and the appeal was decided on the 2l8t of August 1880. In 

* * Appeal from order No. 124 of 1680, against the order of Baboo , Uma Churn Kastogiri, 

Subordinate Judge of Tippera, dated the 28th February 1680. 

+[ 3 , V. svpra, 7 Cal. 41.] 

» 

6 CAL.— 116 
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their, judgmejat the learned Judges (MoKais and Pbinsep, JJ.) say : — So far 
as tiie evidenoe goes, we think it clear that the price realized was very much 
below the proper value of the property sold. It is on record that, in addition 
to the decree-holder, who purchased, there were only two bidders ; and this 
paucity of bidders, no dout)t, accounts for this unfortunate result. Substantial 
injury to the debtor is, therefore, established ; but the law (s. 311) also requires 
that such substantial injury must have been the result of some material 
irregularity proved to have taken place in publishing or conducting the sale. 
In the present case the irregularity complained of is stated to have been the 
omission to publish the sale-proclamation on the property attached by affixing 
it on some con^icuous place thereon.*’ The learned Judges went on to say 
“ Beading [467j s. 289 of the Civil Procedure Code with s. 274, we are of opinion 
that the sale-proclamation cannot properly be made, unless it be affixed on some 
conspicuous part of the property attached. Here the evidence shows that the sale- 
proclamation, though made by beat of drum near the debtor’s cutchery, yet was 
not affixed on the cutchery itself, but only on a burh tree in Eampore Hat, the 
«, exact position of which, with reference to the attached property, is doubtful. 
As to this, it is contended before us, that It is not shown that this omission or 
irregularity was the direct cause of the small price bid at the sale. If strict 
proof were required of this, a sale would rarely, if ever, be set aside, although 
the gravest irregularity might have been committed, and although a grossly 
inadequate price might have been obtained. The best evidence on the point would, 
no doubt, be that of a person stating that he was prepared to attend and bid for 
the property ; but that, although he was cognizant of the attachment, he was 
not informed of the sale, because no proclamation had been fixed upon any 
portion of the property. But it would be impossible for a Court always 
to insist on such strict proof, because the debtor would be nearly always unable 
to obtain it even if such evidence did exist. Whenever, therefore, there is any 
great inadequacy in the price obtained, and there is also proof that there has 
been some material irregularity in the sale-proceedings, a Court is always 
inclined to connect one with the other, and to presume that the substantial 
injury has been the result of the irregularity. Such is the principle on which 
the case of Gopee Nath Dobey v. Boy LttcJmmput Singh (I. L. B., 3 Calc., 
wAs decided. Some cases have been brought to oUr notice, in which the 
Court required strict proof rather than presumption, but each case must be 
decided on the particular facts established. In the present case .... we 
think that it has not been shown that it was affixed in the manner required by 
kw on any conspicuous spot within the attached property, because it has been 
left in doubt whether the burh tree in Bampore Hat is or is not within that 
propwty. If Bampore Hat is not within the attached property, then, in our 
opinion, there has been a material irregularity in the proclamation of sale, which 
may reason- [468 j ably be presumed to have caused the extreme inadequacy of price 
which constitutes the substantial injury sustained by the debtor. The case will, 
therefore, be sent to the Subordinate Judge in order that the parties may have an 
opportunity of submitting evidence before him on this issue. ‘ Is the burh tree 
in Bampore Hat within or without the attached property ?’ After taking such 
evidence as the parties may produce, the Subordinate Judge will return the 
r^rd with his findings thereon for the opinion of this Court.” The -Subordinate 
JIudge, on the 5th of March 1881, found that the burh tree was not proved to be 
pithin the attached property, and returned this finding to the High Court. The 
appeal then came on for final disposal. 

Mr. H. 'Belll Mr. W. Dass^ and Baboo Bash Behary Ghose for the 
appellant. 
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Baboo Ishur Chmder Chuckerbutty and Baboo Loll MoJmn Doss for the 
respondent! 

The jodjttieiitB of the Court (Morbis and Pbinsep, JJ.) were as follows 

Ppinsep, J. — Having found in concurrence with the lower Court that a 
copy of the proclamation of sale was not affixed to some conspicuous place 
within the property attached and to be sold, and that the very inadequate 
price realized may be fairly attributed to this omission, it becomes necessary 
to consider the point taken by the learned Counsel for the appellant that this 
was a formality not required by the law then in force. The proceedings were 
taken on the 30th July 1879, and were therefore to be regulated in accordance 
with the Code of Civil Procedure as amended by Act XII of 1879. Section 289’*', 
as it now stands ajgaended by Act XII, is^ to the following effect : — 

**The proclamation shall be made in manner prescribed by s. 274 on the 
spot where the property is attached, and a copy thereof shall be fixed up in the « 
Court-house ; and in the case of land paying revenue to Government, also in 
the Collector’s office.” 

It is contended by Mr. H. Bell, that the manner in which the proclama- 
tion is to be made on the spot refers merely to the [ 469 ] beating by drum, 
and that the provision made for the affixing of a copy of the sale-proclamation 
in the Civil Court and in special cases also in the Collector’s Court, and the 
omission of any similar provision regarding a copy on the spot, indicates 
the intention of the Legislature not to require this formality. I am unable 
to accept this view of the law. A consideration of s. 289f as it originally stood 
will clearly show the reason for the addition made to it by the Amending Act. 

“ The proclamation shall be made in manner prescribed by s. 274 on the 
spot where the property is attached.” 

This is how the law was first expressed, and applying s. 274 to make a 
sale-proclamation on the spot where the property was attached, it was 
necessary to use the words of s. 274, that it should be “ proclaimed at some 
place on or adjacent to such property {i. e., the property to be sold) by beat 
of drum or other customary mode, and a copy should be fixed up in a con- 
spicuous part of the property.” 

The law was altogether silent regarding the affixing of a copy of the 
sale-proclamation elsewhere. This omission was discovered, and accordingly an 
addition was made to s. 289, by enacting “ and a copy thereof shall be fixed 
up in the Court-house, and in the case of land paying revenue to Government, 
also in the Collector’s office.” 

This in no way affected the previous part of s. 289, which still remained in 
force. I cannot, moreover, suppose, that the Legislature can have intended to 
enact that the fixing up of a copy of the sale-proclamation on a conspicuous 
part of the property should be discontinued without some express provision to 
^ that effect, as it is one of the most important formalities in connection with the 
due publication of a proclamation,* and is always necessary in the making of 
proclamation under other laws for other purposes, to supplement the proclama- 
tion by word of mouth after beating of the drum. 

We therefore set aside the sale, and dismiss this appeal with costs. 

•[j. V. 7 Cal. 84.] ttj. v, supra, 7 Cal. 41.|i 
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M originally drafted, by ite teni^ 
Kbd^ tWmalrifi^ to '"the spot where the property is 

fMohed/" BO it ^wae io eorroet this apparent limitation that the Amending 
, Adt extended the mode of making the proclamation by adding the words and 
a copy thereof shall be fixed up in the Court-house, and in the case of land 
paying revenue to Government, also in the Collector’s oflBice.” These additional 
words, or at least the substance of them, is to be found in s. 274 ; and it is, 
evident tbat« by supplying them to s. 289, the Legislature simply intended 
to prescribe the adoption of precisely the same mode of making the proclamation 
of sale as it had previously prescribed in s. 274, for making attachment of 
immoveable property. 

Appeal dtsmissed^ 


N0TB8. 

|^I¥Y OOUMOIL. 

The above case in so far as it laid down that whenever there was inadequacy of price and 
material irregularity in publishing or conducting the sale, the courts will always presume that 
the irregularity was the cause of the inadequacy, must be considered to have been overruled by 
SI Cal. 66 P. 0«» according to which direct evidence was necessary for the purpose. 


OJU OUTIA H10H COURT. 

But even after the Privy Council decision, the Calcutta High Court oontinuod to hdd that 
where the inference that the irregularity was the cause of the inadequacy was necessary or 
irresistable, the courts may properly draw it. See 24 Cal. 291 where the Privy Council decision 
In 21 CaL 66 was considered and explained. 

iXiUUUBAB HIGH COURT. 

But the Allahabad High Court interpreting the terms * direct evidence ' in the narrower 
sense insisted on the production of such in every case. See 18 All. 37 ; 21 All. 311. 

STATUTORY CHANGE. 

Under Or. 21, B. 90, direct evidence is no longer necessary and the courts may aot on 
peesumptiona in a proper case. This is due to the express change in the wording of section 
3XJ, gl the Civil Procedure Code, 1882. ‘ Unless the applicant proves to the satisfaction of the 

Court etc.* is changed into * unless upon the facts proved the Court is satisfied etc.’] 
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MoDoKBUi. 

Baicaii Hossaia md another Flaintiffg 

veram 

Ohorwar Singh and others ....Defendants."^ 


OovenaiU — Forfeiture — Breach of Govmant — Joinder of Plaintiff — 
Co-Sharera — Mokuran. 

Where it is optional with several joint lessors to avail themselves of a condition of re-entry 
upon breach of certain covenants, one or more of the lessors cannot insist upon a forfeiture 
without the consent dl the others. 

' BM, therefore, in a suit which was brought for the cancellation of a mokUrari lease and 
the recovery of seer possession, on the ground of forfeiture for breach of covenant, that all the 
co-sharers should join as plaintiffs ; and that as some of the co-sharers, who were made dcfen- 
dantSi appeared and opposed the cancellation of the lease, the suit must be dismissed. 

This was a suit brought by the plaintiffs for the cancellation of a 
laolcDrari lease, which had been granted by one MusBa-[t71]mat Noorun, 
thfir fMdecessor in title, and for the recovery of seer possession of the 
tai^ eomprised in the lease. There were two sets of defendants, — the 
Singh defendants, and the Hossain defendants. The Singh defendants 
were the successors in title of the persons to whom the mokurari lease 
was granted. The Hossain defendants were those co-sharers who would not 
join as plaintiffs. The suit was based on the following passage in the kabuliat 
granted by the Singh defendants' predecessors. 

“ We shall not default any instalment. If any Instalment is defaulted, thou we shall pay the 
salaries of the sazawals, motsuddee, and the peon (who may be deputed by the Sarkar), 
according to the list furnished by the aarkar, together with interest on the defaulted instfd- 
meni. If, notwithstanding the appointment of a sazawal, we fail to pay the rent of the 
Sarkar in full at the end of the year, then the said Sarkar shall be at liberty to take seer 
possession of the said mousa, and we, the declarants, shall have no claim in respect of the 
mokurari right to the said mouza. All the ordinary and extraordinary expenses incurred 
under the orders of the local authorities. Civil, Criminal, and Nizamut Courts, 
and Kanongoes, salaries of Chowkeedarees, &c., shall be paid by us, the declarants. The 
Sarkar shall have no connection whatever with the same. We shaU not take possession of 
minhaee lands. We Iball not, by our acts of oppression, foicp the tenants to run away. We 
shall not out down friltt-bearing and non-fruit- bearing trees. We shall not allow any portion 
of the lands appertaihlng to the said mouza to be taken possession of by any other person. 
We shall not allow any extraordinary pyne or negar to be opened in the lands of said 
mouza. H snoh things take place, then the said Sarkar shall have power to cancel the 


* Appeal from Original Decree No. 3Q8 of 1879, against the decree of Baboo Poresh Nath 
BanefjiC, Subordinate Judge of Patna, dated the 80th June 1879. 
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Tbd slsibiiMi «(hg 0 d thAt, notwitlistAbdixtg tihe stipolations above eeit oai, the 
Singh ^{endahto hi4 eat dovn and apptopiiated oertain trees ; that they had 
Oppressed and driven dtt the land certain tenants whose names were ^ven ; that 
they had taken pdssetsion of certain lands not included in the inokurari lease, and 
allowed other lands, which were included in it to be seized by the neighbouring pro- 
prietors ; that they had allowed a new pyne and a new negar to run into the lands 
of a neigh- [472] bouring mouza ; and that they had not paid their rent. The 
Hossain defendants did not enter any appearance. The Singh defendants denied 
the allegations of the plaintiffs, and, in addition, two of them, who had bought the 
interest of one of the plaintiffs’ co-sharers (thus becoming themseh^es co-sharers 
with the plaintiffs) protested against tjie cancellation of the mokurari lease. 


The Subordinate Judge found that every one of the plaintiffs’ allegations 
* were false , that they had forged documents to support their case ; and he 
dismissed the suit with costs. The plaintiffs appealed to the High Court. 


Moonshee Serajttl Islmn for the appellants. 

Baboo Mohesh Ghwider Chowdhry, Baboo Amarendronaih Chatterjee^ and 
Mr. Sandel for the respondents. 

The judgment of the Court (Garth, C. J., and McDonell, J.) was 
delivered by 

Garth, G. J« — ^The plaintiffs in this suit are some of the representatives in 
title of one Bibi Noorun, who granted a mokurari lease to the defendants’ 
predecessors in title, so long ago as the 25th Bysack 1232. 

Tlie suit is brought to eject the defendants from the property upon the 
ground that they have been guilty of certain breaches of covenant ; and that, 
consequently, under a condition of re-entry contained in the lease, they have 
forfeited their tenure. The other representatives of Bibi Noorun’s interest, who 
are oo-sharers with the plaintiffs in her estate, are averse to bringing this suit, 
and consequently they have been made defendants. 


The Court below has dismissed the suit on several grounds, and amongst 
others, that the defendants have not been guilty of the breaches of covenant 
with which they wore charged. 

From this decision the plaintiffs have appealed , and we think that we may 
dismiss the appeal upon this one ground only, that one or more of several joint 
lessors have no right to take advantage of a forfeiture against the will of their co- 
[47S]lessors. The law is opposed to forfeitures , and unless we find that the 
right now claimed by the plaintiffs is clearly conlerred upon them by the 
mokurari lease, we ought not to allow them to enforce it. 

At the time when the lease was granted, Bibi Noorun was the sole owner 
of the property, and as such the sole lessor. Since that time her estate has 
descended to several persons, who are all joint owners of her interest, and jointly 
entitled to the rent of the mokurari. They are also jointly entitled to the bene- 
fit of the covenants, and of the condition of re-entry upon breach of those 
covenants, and it is optional with them all, whether they will take advantage 
of the condition or not. < 
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Under these oircmnstanoes, by the English law, not only would one or more 
of the joint lessors have no right to take advantage of the condition without 
the consent of the othem, but if the joint lessors had, by agreement, made a 
partition of their shares, the condition would be at an end, because only those 
entitled to the lessor’s interest in the whole property could avail themselves of 
it [see Wright v. Burvfttghes (3 C. B., 699) and Dumpor's Case (Sm. L. C., 7th 
ed.; 41) and cases there cited] . 


Whether a voluntary partition in thi^ country would have the same effect, 
we are not called upon in this case to decide. But, quite apart from English 
law, it seems to us that, according to the just and reasonable construction of a 
condition of this kind, where it is optional with several joint lessors to avail 
themselves of the condition or not, one or more of those lessors cannot 
legally insist upon a forfeiture without the consent of the others. The case 
oiAlumManjeew. AshadAh (16 W.E., 138) to [474] which we were referred in 
the oourse of the argument, appears to be in point ; but we think that no 
authority is required for such a position. 


The appeal must be dismissed with costs r but we allow one set of costs 
only. 


Appeal dismissed. 


NOTES. 

[IfhQ principle of this decision is analogous to that on which 7 Cal 414 is based a 
tenancy created by the joint volition of co-sharers can be put an end to only by their joint 
volition^ See notes to 7 Cal. 414.] 
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Th^ UBfd March, 1881. 

PSLBSEKT : 

Mb. Justice Mitteb and Mr. Justice Maclean. 

Inder Pershftd Singh Plaintiff 

• versus 

Campbell Defendant.'^ 


Breach of Contract — Imposstbility to perform a portion arising after Execu- 
tion — Suit to cancel such portion — dontract Act {IX of 1872)^ s. 56 — Specific 
Belief Act (I of 1877), chaps, iv and v. 

> A contract was entered into between the plaintiff and the which 

the plaintiff agreed to cultivate indigo for the defendant, for a speciit^ niihtber of 
years, in certain specified lands situated in different villages, with respect" to portion of 
which lands the plaintiff was a sub-tenant only. Subsequently, during the continuance of 
the contract, the plaintiff lost possession of those lands, through his immediate landlord 
having failed to pay the rent, and having been in consequence ejected therefrom by the owner. 
In a suit by him, under the above circumstances, to have so much of the contract as related 
to those lands cancelled, on the ground that it had become impossible of performance through 
no neglect on his part, — 

that such a case came within the provisions of cl. 2, s. 56 of Act IX of 1872t 
(Gontract Act), and that the mere fact that the plaintiff could have paid up the debt due by 
his immediate landlord and so retained possession of the land, was not sufficient to conetithte 
such 9in omission or neglect on his part as to take it out of the provisions of that section. 

Bel4 also, that chap, iv of Act 1 of 1677 (Specific Relief Act) did not apply to such a case, 
hut that idle plaintiff was entitled to the relief he sought under s. 40| of that Act, inasmuch as 
the contract was evidence of different obligations, — viz, , to cultivate indigo in different 
villages. 


* Appeal from Appellate Decree, No. 1735 of 1879, against the decree of W. Dacosta, Esq., 
First jjjilbo^nate Judge of Mozufferpore, dated the 14th May 1879, reversing the decree of 
Baboii Ch^^iliatb Mattpy Munsif of Hajeepore, dated the 27th June 1878. 

Agreenieni» to do im- t [Sec. 56 ;-^An agreement to do an act impossible in itself 
pofisihjlp fct void. is void. 

Ooutrgct to do impossi- A contract to do an act which after the contract is made, 
hie act pr one which after- becomes impossible, or by reason of some event which the pro- 
wards becofues impossible misor could not prevent, unlawful, becomes void when the act 
or illegal when void. becomes impossible, or unlawful. 

Where one person has promised to do something which he 

OogpipensationforloBSon knew, or, with reasonable diligence, might have known, and 
nou-p^ormance of act which the promisee, did not know, to be impossible or unlawful, 
known to b« impossible or such promisor must make compensation to such promisee, for 
imlaw^. any Ipss which suoh promisee sustains through the non-perfor- 

mance of the promise.] 


What instruments 
be p«srti«dly cancelled. 


^ ' JCfleo. 40 Where an instrument is evidence of different 
^ rights or different obligations, the Court may, in a proper case, 
' 4»in^ it in part and aQow it to stand for die residue.] 
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,This was a suit brought by the plaintiff to have a portion of a oontraot 
''wtei^ into between him and the defendant declared void, and to have the 
icon^Ciust rescinded to that extent, [*76] on the ground that, since it was 
entered into the portion sought to be rescinded had ^come impossible of e,xeou- 
tion by reason of circumstances over which he had no control. 

By the contract, which was dated in the year 1874, the plaintiff agreed to 
grow indigo for the defendant for a period of nine years, from 1281 to 1289 
F. S. (corresponding with the years 1874 to 188^), on 20i bighas of land, 16i 
of which were situated in Buttonpoora, which he held under a sub-lease from 
the Bhatowlia Factory, and the remaining 4 in Mouza Keeralpore, of which he 
was the proprietor. In the year 1284 F. S. (corresponding with the year 
1876-77), the Bhatowlia Factoi*y was ejected from the lands in Buttonpoora by 
the proprietor for the non-payment of rent, and, consequently the plaintiff lost 
possession of his I6| bighas, and was unable to carry out his contract with the 
defendant in respect of those lands. 

He, accordingly, brought the present suit to be relieved of his liability 
under the contract to that extent, on payment of the sum of Bs. 33 to the 
defendant, being the zur-taccavee in respect of that portion of the contract. 

The defendant contended, that it was perfectly open to the plaintiff to have 
paid off the rent, for the non-payment of which his immediate landlord had 
been ejected, and so retained possession of the 16i bighas, the subject of the 
contract , that it was also open to him to fulfil his contract by sowing indigo in 
other lands which he held, in lieu of those in Buttonpoora ; that, in addition, 
the contract provided that, in the event of the plaintiff failing to fulfil any of 
the terms or to sow indigo as stipulated, he was to pay damages at the rate of 
Bs. 20 per bigha, and that, in pursuance thereof, he, the defendant, had already 
recovered the loss sustained by him by reason of a breach of the contract by 
the plaintiff in the year 1283 F. S. (corresponding with the year 1876-76), and 
that the plaintiff was bound to pay up the loss at Bs. 20 per bigha for the year 
1284 to 1289 (1876 — 1882) before the contract could be cancelled. In addition 
the defendant stated that he had lent the plaintiff the sum of Bs. 600 on a bond 
bearing interest at the low rate of 6 per cent, per annum, repayable in nine 
years, in consideration of the terms of the contract ; and that the plaintiff 
had never offered [ 476 } even to return the Bs. 33, or asked to have the contract 
partly cancelled as prayed for, and that consequently for all these reasons the 
plaintiff' was not entitled to the relief he sought. 

It appeared also, that the defendant had sued the plaintiff for the recovery 
of damages for the breach of the contract in the year 1284 F. S. (1876-77) ; and 
that a third suit had been filed by the plaintiff against the defendant to recover 
the value of indigo at the rate of Bs. 10 per bigha from the years 1282 to 1284 
F. S. (corresponding with the years 1874 to 1876). 

These three suits were dealt with by the Munsif at the same time, and he 
held that the plaintiff was entitled to the relief he sought in the present suit ; 
and, accordingly, gave him a decree with costs, but. dismissed his suit for the 
value of the indigo, and gave the defendant a decree in his suit for damages for 
the breach of the contract in 1284 (1876-77), but in respect of 4 bighas only, 
and not for the 20i as claimed. 

The defendant, accordingly, appealed against the decree ,in the present suit, 
and the Subordinate Judge revelled the decree in the Original Court, and 
dismissed the plaintiff’s suit with costs. ; 


3 CAL.— 116 
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INDBB F&BSHAD SINGH v. 


The plaintiff now specially appealed to the High Court. 

Mr. O, Gregory and Mr. M. L. Sandel for the appellant. 

JBaboo Annoda Pershad Bannerjee and Baboo Aubinash Chunder Bg^fUrjee 
for the respondent. 

The judgment of the Court (Mitteb and Maclean, JJ.) was delivered 
by 

Hitter, J. — In 1874, the' plaintiff, Inder Pershad Singh, engaged to sow 
20i bighas of land with indigo yearly for nine years (1281 — 1289 F.S.) in consi- 
deration of a sum of Bs. 41 paid to him, at the rate of Bs. 2 per bigha, by Mr. 
W. Campbell of Karhar Factory. The land lies in two villages, viz., 16i bighas 
lie in the village of Buttonpoora, the plaintiff being an under-tenant of this 
land ; and 4 bighas in the village of Keratpur, the plaintiff' being the proprietor 
of this land. 

' In 1284 P. S. (1876-77), the proprietor of Buttonpoora ejected [477] the 
superior tenant, under whom the plaintiff held the 16i bighas in that village ; 
^ and the plaintiff^’s occupancy of that land ceased then. 

The present suit is brought by the plaintiff to be relieved from the 
contract entered into in 1874 so far as the 16i bighas in Buttonpoora is 
concerned. It appears from the judgment in this case, that the defendant, 

, Mr. Campbell, brought a suit. No. 59 of 1878, against the plaintiff, to recover 
damages for non-fulfflment of the entire contract. The plaintiff thereupon 
brought this suit, No. 100 of 1878, as stated above, and another suit, No. 101 
of 1878, for the price of indigo-plant supplied in 1282, 1283, 1284 (1874 — 1876), 
and the three suits were tried together in the Munsif’s Court. The suit 
against the plaintiff was decreed in respect of the Keratpur lands, but dismissed 
as regards the Buttonpoora lands. The plaintiffs suit No. 100 was decreed, 
and his contract cancelled in respect of the 16i bighas of land in Buttonpoora. 
The plaintiff*s suit No. 101 was dismissed. 

' On appeal to the Subordinate Judge, the plaintiff 's suit No. 100 was 
dismissed on two grounds . (i) that the impossibility to perform the contract by 
reason of loss of the 16i bighas was caused by the plaintiff's neglect to 
preserve the lands, and therefore that cl. 2, s. 56, Act IX of 1872, did not apply, 
(ii) that the grounds upon which a contract can be rescinded as laid down in 
s. 35, Act I of 1877,"' are not applicable to this case. 


When rescission may be 
adjudged. 


[Sec. 35 : — ^Any person interested in a contract in writing 
may sue to have it rescinded, and such rescission may be adjud- 
ged by the Court in any of the following cases, namely : — 


(а) Where the contract is voidable or terminable by the plaintiff ; 

(б) Where the contract is unlawful for causes not apparent on its face, and the defendant 
is more to blame than the plaintiff ; 


(c) Whore a decree for specific performance of a contract of sale, or of a contract to take 
a lease, has been made, and the purchaser or lessee makes default in payment of the purchase- 
money or other sums which the Court has ordered him to pay. 

When the purchaser or lessee is in possession of the subject-matter, and the Court finds 
that such possession is wrongful, the Court may also order him to pay to the vendor or lessor 
the rents and profits, if any, received by him as such possessor. 

In the same case, the Court may by order in the suit in which the decree has been made 
and not complied with, rescind the contract either so far as regards the party in default, or 
altogether, as the justice of^the case may require.] 
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• 

!She plaintiff has, therefore, brought this appeal to this Court. We are not 
definit^y informed as to the subsequent history of cases Nos. 59 and 101, as 
being oases of a Small Cause Court class, they would not ordinarily odme before 
this Court in Second appeal. 

The grounds of appeal are directed against the two propositions laid down 
by the Subordinate Judge. 

The appellant relies on s. 56, Act IX of 1872,;'' and argues that his contract 
has become, since it was made, impossible. There can be no doubt that his 
contention is strictly true, and the second clause of the section plainly shows 
that the contract to the extent that it had become impossible had 
become void. The Subordinate Judge considers that the plaintiff, or promiser, 
could have prevented the impossibility ; but on this point we are [478J not in 
possession of full materials for an opinion. The mere fact that the plaintiff 
might have paid up the amount of the decree against the Bhatowlia Factory, and 
thus saved the factory and himself as its tenant from ejectment, is not enough. « 
We are informed it was a decree for rent and for ejectment under s. 52, Beng. 
Act VIII of 1869 ; but it may be that the decree was for a sum which the ^ 
plaintiff could not reasonably be expected to pay, considering that ho would 
have no security for his payment. The law which allows any one interested 
ia - protecting a tenure from sale to pay up a decree, gives him full security 
in the shape of a right to take possession of the tenure (s. 62, Beng. Act YIII 
of 1869) ; but this is not the case under s. 52 of the same Act. We cannot, 
therefore, say that the plaintiff lost his land from an omission made by his 
own neglect, and in our opinion the contract became void as to the 16i bighas 
when the proprietor of Buttonpoora came into possession of the land. 

We are of opinion that the Subordinate Judge was correct in holding 
that chap, iv of the Specific feelief Act does not apply. Strictly speaking, the 
plaintiff had no right to sue for rescission of the contract in part. We must 
refer back to the Contract Act itself to see under what circumstances a contract 
is voidable or terminable, and we think that none of the provisions for voiding 
or terminating a contract exist in this case. But we think that chap, v of the 
Specific Belief Act may be resorted to. We have shown that the contract was 
void in paii} ; and s. 35 allows a person against whom an instrument is void to 
sue to have it adjudged void. Section 40 provides for the partial cancellation 
of an instrument, which is evidence of different rights and obligations, and we 
think that the instrument in this case is evidence of an obligation to cultivate 
indigo in different villages, and that it is a proper case for the application of 
s. 40. We shall, therefore, cancel it so far as it obliges the plaintiff to cultivate 
16i out of 20 bighas with indigo, or to cultivate land in Buttonpoora village. 

It is only necessary to remark, that the defendant’s contention that the 
plaintiff is bound to make good the full quantity of land from lands in his posses- 
sion in villages other than Buttonpoora, is not borne out by the terms of the 
contract. 

C«793 The instrument specifies the lands in each of the two villages of 
Buttonpoora and Keratpur, which the plaintiff engaged to sow with indigo ; 
but while it provided for the substitution of other lands for those contracted for 
in Keratpur, of which the plaintiff was a proprietor, it is silent as to the substitu- 
tion of lands for those in Buttonpoora, of which he was only a tenant. 


b. V. stiprc, 7 Cal. 474.] 
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We think it unneoessary to provide for compensation to the defendant 
beyond the restoratimi of the consideration of Be. 38, or Bs. 2 per bigha for the 
Unds in respect of which we caned the contract, and this sum the plaintiff has 
offered to pay. 

We reverse the decree of. the Subordinate Judge, and restore that of the 
Munsif. The defendant will pay the plaintiff’s costs in this Court and in the 
lower Appellate Court. 

' Appeal allowed. 


P Oal. 179] 

The 10th May, 1881. 

Pbesent: 

Mb. Justice Pontipex and Mr. .Justice Field. 


Oolam Ali.'. Defendant 


versus 

Eali Krishna Thakur Plaintiff. 


Suit for Arrears of Bent — Accretions to Parent Tenure — Bate of Bent — Beg. 

XI of 1826, s. 4, cl. 1. 

In a suit for arrears of rent, it appeared that the defendant had, in 1260 (18S3), executed 
a kahuliat, in which the boundaries of the land were given and the rate of rent fixed, and 
which provided that the land might be measured after 1261(1$^). In 1281 (1864), ameasurement 
was made, and it was found that some land had accreted ; and the plaintiff now sued for rent 
for the accreted land, at rates varying with its nature and quality. 

field, that the accreted land should be governed by the terms and conditions applicable to 
the parent tmure, and that the same rent was payable for it as for the land included in the 
kabuliat. 

The meaning of Beg, XI of 1825, s, 4, cl, 1, is, that the incidents of the original tenure 
attach to the increment. 

This was a suit for the recovery of arrears of rent for the year 1282 (1876) 
of a bowla held by the defendant in Chur Panchkati, Pargana Edilpore, of which 
the idaintiff was zemindar. On the 4th Bhadra, 1260 (27th August 1853,) the 
dMend'C^^l ant executed a kabuliat, in which the boundaries of the howla were 
given, and the quantity of land, after deduction of rugba, was stated to be three 
^nas eight kanis, the amount assessed upon which was Bs. 280, at the rate 
of Bs. 5 per kani. It was stipulated in the kabuliat that the land *withln the 
boundaries might be measured after Pous 1261 (Decem^r, 1854) upon fifteen 
days’ notice to the defendant, and that the rent of the land found in excess of 
that stated in the kabuliat would be at the rate of Bs. 5 per kani. 

Since the execution of the kabuliat, some land had accreted to the howla 
by the recession of the river on the south and west. In 1281 (1874), the lan,! 
was measured by the plaintiff, and it was found that the total quantity of 

- . - f ^ 

* Appeal from Oiiguiai'Dearaea, Nos, 319 and 266 of 1879, against the decree of Baboo 
Piomotho Naith Mooi»ilee, '8ufaozdin^ Jtidge of Furcidpore, dated the 2Srd September 1878. 
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within the boundaries given in the kabuliat, after deduction of rugba, was seven 
drones nine kanis one gunda and one cora. The plaintiff alleged that the defen* 
dant was in possession of about twenty drones two kanis of accreted land, and 
now sued for the recovery of rent at the rate of Bs. 5 per kani for the land 
within the boundaries, and at rates varying with the nature and quality of the 
land for the lands without the boundaries. The defendant contended that the 
quantity of land within the boundaries described in the kabuliat had been 
understated ; that the plaintiff was not entitled to recover any higher rate than 
that stated in the kabuliat for the accretions ; and that the rates demanded for 
the accretions were neither customary nor fair. The Subordinate Judge found 
that the accretions ought to be assessed at the pargana rate, but as the plaintff 
had failed to prove that rate, he gave him a decree at the same rate for the 
accretions as that paid for the parent tenure. 

'•p** 

Both parties appealed to the High Court. 

Mr. Branson^ Mr. TT. if. Dass, Baboo Chunder Madhub Okose, and Baboo 
Rashbehary Ohose appeared for the defendant in both appeals. 

The Advocate-General (The Hon’ble G. C. Paul), Baboo Kalt Mohun Dass, 
and Baboo Ram Sikha Ghose appeared for the plaintiff in both appeals. 

_ [481] The judgmentB of the Court (Pontifex and Field, JJ.) were as 
follows ; — 

Pontifex, J. — 1 am of opinion that the accretion, which, under Beg. XI of 
1825, s. 4, cl. 1, must be considered an increment to the defendant’s tenure, 
should be governed by the terms and conditions applicable to the parent tenure 
as provided in the kabuliat under which such parent tenure is held. 

The defendant having admitted his liability to pay some rent, the question 
to be decided is, what constrbction should be placed on the words hicreaae of 
rent to which he may be justly liable” contained in that Begulation. 

The use of the word increase seems to show that consideration is to be given 
to the rent reserved on the parent tenure. If rent was assessable without 
reference to the rent reserved on the parent tenure, then I should have expected 
it to have been expressed as follows : — “ The accretion shall not be exempt from 
the payment of rent which may justly be assessed upon it.” 

Supposing a perpetual tenure had been created at a pepper corn rent, with- 
out any salami or bonus being taken, the holder of such tenure would, in 
effect, be an absolute proprietor, so far as the zemindar was concerned, and, as 
absolute proprietor, would, in my opinion, be as absolutely entitled to any 
accretion. 

Supposing, on the other hand, that a perpetual tenure had been created at 
a rent less than a rack or fair holding rent, and that a salami was taken on its 
creation, it might be right, if the circumstances of the lease permitted it, to take 
such salami into consideration when assessing the rent upon any accretion. 

But that is not the present case. 

In the kabuliat under which the defendant holds, it seems to me that the 
cost and trouble of reclamation were intended to be recouped by the tenant’s 
privilege to hold rent-free for two years after the land first came under oultu]?et 
as to any land taken into cultivation subsequently to the lease ; and as to 
the lands specially referred to in the kabuliat as then under-cultivation, by the 
reservation for the first three years of a [4823 smaller rent than the rent 
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of Bd, 5. And apart from evidenoe to the contrary, I must consider that the 
final ret of Bs. 6 was at the date of the kabuliat considered as a fair holding 
or ra'^Jt rent after the expenses of reclamation had been recouped. 

It may be true that, by reason of general improvement and progress, a fair 
holding rent at the present day would be more, and perhaps greatly more, than 
Bs. 5* But there is nothing to show that Bs. 5 was not a fair rent in 1261. 
And it must be remembered that though the accretion may have formed only 
lately^ the tenant’s right to it under the Begulation accrued in 1261 ; and if it 
had immediately thereafter come into existence, a perpetual rent as of that date 
would have been assessed upon it. Why should the zemindar’s position be im- 
proved and that of the tenant deteriorated, merely according to the date of the 
accretion coming into existence ? 

I think, therefore, that the new«accretion, or so much of it as has admit- 
tedly been in cultivation for a considerable period, should be assessed at the 
«.fair holding rent of Bs. 5 as established in 1261. 

If the plaintiff's contention was correct, that the rent of the accretion 
should be assessed at the rate prevailing in the parganas, the defendant would 
get no greater benefit under the Begulation than a stranger ; but^ in my opinion, 
it was intended that he should have all the benefit of his already assured 
position. 

It seems to me that a Court would have extreme difficulty in arriving at 
any rent intermediate to the pargana rate and the rent reserved on the parent 
tenure. 

If any intermediate rent was now adjudged the zemindar might, on the 
same principle, insist at some future time that it would be liable to enhance- 
ment. But this would be contrary to the conditions governing the parent 
tenure. And if the accretion happened to be very large in extent, in compari- 
son with the area of the parent tenure (and in this case the plaintiff claims 
that it is more than three times as large as the parent tenure), the value of the 
latter might almost vanish in consequene of the high rate assessed upon its 
offspring. In other words, the offspring might swallow up its parent. 

[ 488 ] If, on the other hand, the zemindar could not insist on future 
enhancement, it is difficult to see on what principle he can now claim a higher 
rate of rent than that reserved on the parent tenure. 

I think, therefore, the accretion should be assessed at the same rate as the 
parent tenure, and this renders it unnecessary for me to decide within what 
limits the parent tenure and the accretion respectively lie. But I agree with 
the Subordinate Judge that the report of the Amin in this case is not reliable, 
partly for the reasons stated by the Subordinate Judge and partly because the 
reasons stated by the Amin for fixing the southern boundary where he 
places it, seems to me insufficient and inconclusive. I also agree with the 
Subordinate Judge, that if pargana rates were assessable on the accretion, 
there is no sufficient evidence of what such rates should be. It may 
possibly be, that if Government were to assess a higher proportionate revenue on 
these accretions than is borne by the parent tenure, the plaintiff might have an 
'"^uity to ask for contribution in that respect from the defendant. But that 
case has not yet arisen, and we are unable to deal with it, as at present no re- 
venue has hem ass6ssed,by Oovemment on these accretions. I think that question 
should be hAt open till the Govamm^t assesses the accretions. 
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The learned Advocate-General, for the plaintiffs, placed some reliance on 
the remarks of the Judicial Committee in the former suit between the parties, in 
which it was decided that the plaintiffs were not entitled to possession of these 
accretions. Those remarks were as follows : — ** The defendant was a middle- 
man, and not a ryot, having a right of occupancy within the meaning of s. 17, 
Act X of 1859, or liable to enhancement under that section. If liable to 
enhancement at all, he could only be enhanced according to the pargana rate of 
the rents payable by similar holders. *' 

The observations are somewhat ambiguous, but it is sufficient to say that 
they were not intended to settle the question, and were made, apparently, 
without the question having been really argued. 

According to our decision, the defendant’s appeal fails in its [ 484 ] 
main objection to'*the decision of the .Subordinate Judge. And I am also 
of opinion that it fails with respect to the manner in which the howladari 
rukha should be calculated, the decision of the Subordinate Judge in this respect 
being correct. 

In only one point is the defendant entitled to succeed in this appeal. The 
Subordinate Judge says in his judgment, — 

The defendant claims a further deduction of 202 bighas, which have been 
found by the Amin to be of the description called helU and dhalli ; but as this 
land would shortly be fit for cultivation, it cannot be exempted from assessment.” 

But I think that, in accordance with the terms governing the parent tenure, 
rent would not become payable until two years after the land is taken into 
cultivation. 

We have been informed by the plaintiff’s advisers that this has been altered 
on review ; but if it has not, the defendant’s appeal will succeed in that respect. 
In other respects it fails. The plaintiff’s appeal fails in all respects. Under 
the circumstances, I think the parties ought to bear their own costs in 
this Court. 

Field, J.— I concur in the judgment which has just been delivered by my 
learned brother. Upon the essential question to be decided in this case, I desire to 
make a few observations. That question really is this. At what rate 
is rent to be assessed on the alluvial increment to an undei -tenure ? In order 
to the decision of this question in this particular case, there are three points 
which it will be well to notice. In the first place, the rent on the original 
howla is a fixed rent, not capable of enhancement. This has been settled as the 
result of previous litigation between the same parties. In the second place, the 
alluvial increment is admittedly liable to assessment of rent ; and there is now 
no contention before us, that the landlord is not entitled to receive additional 
rent for the additional land added to the under-tenure. In the third place, the 
under-tenure was created on the 4th Bhadro 1260, — that is, the 19th August 
1853, and therefore there is no question of the applicability of s. 51 of the Beg. 
VIII of 1893, which applies only to talooks or tenures in existence at the time 
of the Permanent Settlement. The ground being thus cleared by the disposal of 
Ci88] these preliminary points, the question to be decided further resolves 
itself into this, — whether the rent on the alluvial increment is to be assessed in 
proportion to, or upon the same principle as, the rent payable upon the wlif 
original under-tunure ; or is to be assessed according to the rates payable in the 
vicinity for similar under-tenures or howlas, and without regard to the rent 
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payable iipon the usli, or original imder-tenure. Now the words of Beg. XI of 
1825, s* 4, cl. 1, are these : — ** When land may be gained by gradual accession, 
whether from the recess of a river or of the sea, it shall be considered an incre- 
ment to the tenure of the person to whose land or estate it is thus annexed.'' 
What is the meaning of the term * tenure * in this context ? Tenure is usually 
regarded as a mode of holding property, as, for instance, in the expressions 
^ tenure by grand serjoanty,’ *oopyhold tenure,’ *fudal tenure,’ * tenure burgage,’ 
tenure by comage, ’ and it is impossible to disconnect the meaning of the word 
tenure ’ in any particular context from the ordinary incidents, subject to 
which the particular tenure is held. Then again the word * tenure * is used 
not only of the mode in which property is held but also of the land itself 
which forms the subject of the tenure. The very clause of the Begulation 
which we have to construe in this case, furnishes an example of this double 
meaning of the term tenure,' which is used in the first sense in the passage, 
it shall be considered an increment to the tenure of the person to whoso 
land or estate it is thus annexed.” And in the second sense in the passage, 
> ^ provided that the increment of land thus obtained shall not entitle the person 
in possession of the estate or tenure, &c.” Looking as the whole clause of 
the Begulation, I think the reasonable construction to be put upon the words 

land .... gained by gradual accession shall be considered an 

increment to the tenure of the person to whose land or estate it is thus 
annexed,” is, that the incidents of the original tenure attach to the increment. 
We have then immediately after these words a double proviso. The first 
proviso is concerned^ with the assessment of Government revenue. As to this, 
I shall have something to say hereafter. The second proviso is this : — ** Nor 
if annexed to a CM6] subordinate tenure held under a superior landlord, shall 
the under-tenant, whether a khoodkusht ryot holding a mourosi istemrari 
tenure at a fixed rate of rent per bigha, or any other description of under-tenant 
liable by his engagements, or by established usage, to an increase of rent for 
the land annexed to his tenure by alluvion, be considered exempt from the pay^ 
ment of any increase of rent to which he may be justly liable.” It appears to me, 
that the words ‘ payment of any increase of rent ' have a certain reference to 
the rent payable on the original tenure. Then as to the words ‘ may be justly 
liable, ’ it is important to bear in mind that when Beg. XI of 1825 was passed, 
the Legislature had not laid down any rules for the enhancement of rent, 
or the assessment of land with rent. We know from State papers of the 
period of the Permanent Settlement, and the period subsequent thereto, 
that this was done designedly, as Government wished to avoid the appear- 
ance of interfering too much between the newly-created proprietors and 
the ryots, thinking, moreover, that the relations between them would be 
gradually settled by contract and by the proof of usages and customs in 
the Courts of justice. This we have in Beg. VII of 1799, s. 15, cl. 8, a 
provision to the following effect : — The Courts of justice will determine 
the rights of every description of landholder and tenant when regularly brought 
before them, whether the same be ascertainable by written engagements 
or defined by the laws and Begulations, or depend upon general or local 
usage which may be proved to have existed from time immemorial.” It thus 
appears to have been the intention of the Legislature to leave these questions 
of assessment and enhancement of refit to be settled by mutual agreement or 
l<^al usage. This will, in all probability, explain the fact that the Legislature 
did not, in cl. 1 of s. 4 of Beg. XI of 1825, lay down any more precise rule for 
determinii^ the rent to be paid for land forming an alluvial increment to an 
under-tenure than that" contained in the words * increase of rmt to which 
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he may be jastly liable.’ These words — ‘justly liable’ — Appear to me to have a 
oertain reference to the principle upon which the rent may have been assessed 
upon the original tenure. For example, rent is, in many cases, made pay* 
[*873 able as a lump sum for a given area. In other cases, it is assess^ 
aeoording to a classification of the land. In the case of a jungle-bori howla, a 
bowla or lease of waste land, which must be reclaimed before it is fit for 
cultivation, it is usual to let a considerable area of land for a certain lump sum 
as rent. In the case of land wholly or partly brought under cultivation, it is 
not unusual to assess the rent with reference to th^ different classes of land and 
the different crops which the land is capable of producing. These are well- 
known usages of the country, and it appears to me, that the words ' justly liable * 
indicate an intention on the part of the Legislature that the rent payable for 
the alluvial increment should be settled with reference to the circumstances of 
each particular case».j:egard being had to the agreement of the parties in respect 
of the original tenure, where there is such*an agreement, and where there is no 
such agreement, to any usage proved to be applicable to such tenure. 

Then as to the proviso which has reference to the assessment of Government ^ 
revenue, and the argument which has been addressed to us on this point, it 
may be observed that, when Beg. XI of 1826 was passed, there was a previous 
Begulation in force, that is Bog. II of 1819, which provided for the assessment 
o£ Government revenue upon alluvial increments to estates. Clause 1, s. 3 of 
that Begnjation enacted as follows : — “ All lands which, at the period of the 
Decennial Settlement, were not included within the limits of any pargana, 
mouza or other division of the estate for which a settlement was concluded 
with the owners, not being lands for which a distinct settlement may have 
been made since the period above referred to, nor lands held free of assessment 
under a valid and legal title of the nature specified in Begs. XIX and XXXVII 
of 1793, and in the corresponding Begulations subsequently enacted, are and 
shall be considered liable to assessment in the same manner as other unsettled 
mehals, and the revenue assessed on all such lands, whether exceeding 100 
bighas or otherwise, shall belong to Government. ** The second clause of the 
same section further provides, that “the foregoing principles shall be deemed 
applicable not only to [488] tracts of land such as are described to have been 
brought under cultivation in the Soonderbuns, but to all churs and islands formed 
since the period of the Decennial Settlement, and generally to all lands, gained 
by alluvion or dereliction since that period, whether from an introcession of the 
sea, an alteration in the course of rivers, or the gradual accession of soil on their 
banks." That Begulation, therefore, distinctly laid down the imnciple that 
alluvial increments to permanently-settled estates are liable to assessment for 
Government revenue ; but it did not enunciate the principle upon which that 
Government revenue is to be assessed. That is a matter provided for by the 
executive orders of Government, or of the Board of Revenue ; and it is further 
a matter over which the Civil Courts have no jurisdiction. It may, however, be 
assumed, for the purpose of deciding this case, that the revenue to be paid to 
Government upon tlie alluvial increment is assessable without reference to the 
amount of revenue payable upon the original estates. If, then, it may be 
argued, rent should be assessed on the alluvial increment according to 
the rate payable upon the usth or original under-tenure and if this rent 
should be so small that it will not suffice to meet the Government revenue 
which the Settlement Officers may assess upon the same alluvial increment 
regarded as an increment to the revenue-paying estate, is it not unjust 
to the zemindar that he will thus be forced to hold this addition to 
his estate, at a loss ? If this question is asked in the interests of Government, 
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§ho answer is a very simple one, — viz., that if, by reason of the rent payable on 
the alluvial inorement being less than the Government revenue, the alluvial 
addition, or the original estate with the alluvial addition (where both are 
included in a single new engagement with Government), becomes unprofitable 
to the zemindar, the result will be a Government sale, and the avoidance of the 
under*tenure as the result thereof, whereupon the unincumbered estate will, 
in the hands of a purchaser at such sale, presumably yield sufficient to pay 
the revenue and afford a reasonable profit. But Government is no party to 
this case, and therefore <it is unnecessary to decide this question so 
far as Government is concerned. Then so far as regards the zemindar, 
[ 189 ] the case contemplated by the argument has not yet arisen, for it has 
been admitted at this hearing that Government has not yet assessed any revenue 
upon the alluvial increment. The fact of Government revenue having been 
assessed upon the alluvial inorement is, therefore, not necessary element for 
consideration in the case which we have to decide. But it may be important 
to point out that the new case, which will arise when revenue is assessed on 
^ the alluvial increment, is provided for by an Act of the Bengal Council, — namely, 
Act VIII of 1879. Under the provisions of s. 7 of this Act, the rent recorded 
as demandable from an under-tenant in all estates under settlement is to be 
determined by the Settlement Officer in accordance with certain rules therein 
prescribed. One of the questions which the Settlement Officer has to determine 
in order to settle this rent is this, whether the under-tenure is binding as against 
the Government or not ? and upon the decision of this question will depend the 
^amount of rent which is to be recorded as demandable from the under-tenant. 
Under s. 10 of the same Act, every under-tenant is liable to pay the rent 
so recorded as demandable from him, unless he can prove in a civil suit that 
such rent has not been assessed in accordance with the provisions of the Act ; 
and imder s. 11, if the Court modifies or sets aside such rent, it is to proceed to 
determine the rent payable by the under-tenant in accordance with the provi- 
sions of the same Act. The direct object of these provisions is to secure a 
reasonable proportion between the revenue payable by the zemindar to Govern- 
ment and the rent payable by the under-tenants to the zemindar. It will thus 
appear that it may possibly be open to the parties at any future time, when the 
Government proceeds to settle the revenue payable upon the alluvial increment, 
to re-open the question of the rent to be paid in respect of such increment, and 
to have such rent re-assessed under the provisions of s. 7 of the Beng. Act 
with advertence to the amount of Government revenue made payable upon such 
alluvial increment. It apx)ears to have been the intention of this Act to enable 
the Settlement Officer to re-adjust the rent of under-tenures when such 
rent had been previously fixed at an amount insufficient to meet the 
0901 revenue subsequently assessed. Whether the Legislature has used 
language sufficient to effectuate this intention, and whether this particular 
under-tenure falls within the operation of the Act, it is no part of our duty on 
the present occasion to decide, I will only observe that our decision — ^proceed- 
ing as it does upon the present circumstances of the case, i,e,, while Government 
revenue has not been assessed — does not anticipate the assessment of revenue, 
and does not decide whether or not such assessment will have the effect of 
making the defendant * justly liable’ for any other higher rent. With reference 
to the provisions of the Begulation, and apart from the question of Government 
revenue, I have myself no doubt that the alluvial increment ought to be assess- 
ed with rent on the same prindiple as rent is, by the contract of the parties, 
payable upon the orii^nal, or mli, t^er-tenure. 

Decree modifie^ 
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[There is no inflexible rule libat the terms of the parent tenure govern the aooretions to it 
also, but the question depends on the ciroumstanoes of each case — 11 Gal. , 696. In the absence 
of special oiroumstances, however, the presumption will be to that effect: — 26 Cal., 739.1 


P Cal. 190] 

The 25th May, 188i: 

Present : 

Mr. Justice Pontipex and Mr. Justice Field. 


Sree Earn Chowdhry.! Petitioner 

versm 

Denobundhoo Chowdhry Opposite Party. 


^ Appeal — Award — Order refusing to file Award — Civtl Procedure Code (Act 

X of 1877), ss. 525\, 588. 

Matters in dispute were referred to arbitration without the intervention of the Court. An 
award was made, and upon an application under s. 525 of the Civil Procedure Code to file the 
award, one of the parties showed cause why the award should not be filed, and the Subordinate 
Judge held the objection to be good. 

Held, that no appeal lay. 

Baboo Bashbehary Ohose for the petitioner. 

Baboo Saroda Churn Mitter for the opposite party. 

The facts of this case sufficiently appear from the jud^mentB of the Court 
(PONTIEBX and Field, JJ.), which were as follows : — 

Pontifex, J. — The parties before us referred certain matters [491] in 
difference between them to arbitration without the intervention of the Court. 

The arbitrator having made his award, one of the parties applied under, s. 
526 of the Code, that the award should be filed in Court. 


* Appeal from Original Order No. 11 of 1881, against the order of Baboo Menu LaU 
Chatterjee, Subordinate Judge of Moorshedabad, dat^ the 30th of August 1880. 


i [Sec. 526 . — ^When any matter has been referred to arbitra- 
Filing award in matter tion without the intervention of a Court of Justice, and an award 
referred to arbitration with- has been made thereon, any person interested in the award may 
out intervention of Court, apply to the Court of the lowest grade having jurisdiction over the 
matter to which the award relates, that the award be filed in 

Court. 


. , The application shall be in writing and shall be num- 

Application to be num- registered as a suit between the appUoant as plainMff 

bered and registered. other parties as defendants. 


Notice to parties to arbi- 
tration. 


The Court shall direct notice to be given to the parties to the 
arbitration other than the applicant, requiring them to show 
cause, within a time specified, why the award, should not be filad]. 
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Notice haying been given under the section to the other party to the 
reference, he came in and showed cause, within the ob>eotions mentioned in ss. 
520 and 521, or some of them, why the award should not be filed. 

The Subordinate Judge has made a full enquiry into such objections, and in 
an elaborate judgment has decided that all the objections but one are untenable ; 
but considering that one of such objections was fatal to the validity of the 
award, he refused permission to file it. 

Against his order of refiasal the applicant, under s. 525, has appealed to us, 
and has been met with the preliminary objection that there is no appeal, 
because the order is not a decree, nor is it an order appealable under s. 588. 

Now it was held by a Full Bench of this Court under Act VIII of 1859, 
that such an order under s. 327 of that Act was not appealable : Baboo Chtniamun 
Singh v. Boopa Koar; (6 W. E., Mis. EuL, 83), see also Vyankatesh Bam- 
chandra Jogekar v. Balajira bin Anandrav (1 Bom. H. 0. J^p., 184), 

Section 327 of the old Code corresponded to s. 525 of the present Code. 
Each of these sections directed that the application under it should *'be numbered 
and registered as a suit." But at the date of the decision referred to, the section 
of the old Code differed from the section in the present Code, by ** directing that 
the application should be written on the stamp paper required for petitions." 

This difference does not seem to me material, nor has it been insisted on in 
argument. The words which are relied on as giving an appeal are the same in 
both sections, — namely, that '' the application is to be numbered and registered 
as a suit." 

But, notwithstanding these words, the Full Bench, in the case referred 
to, held, that there was no appeal ; and there being nothing in the definition in 
the present Code of that which is [ 492 ] to bo considered a decree, which would 
afi'ect or prevent the application of the decision in that case as an authority 
in the present case, we are bound by it to hold that the preliminary objection 
must prevail. 

The words to be numbered and registered as a suit would, in fact, seem to 
have been used merely for administrative purposes. 

The same words used in s. 331 were not considered by the Legislature to 
attach by themselves all the incidents of a regular suit to the proceeding there 
directed. For that purpose other words were used in that section, as 
follows : — “ The Court shall proceed to investigate the claim in the same 
manner and with the like power as if a suit for the property had been instituted, 
and every order made in such investigation is declared to have the same force 
as a decree, and shall be subject to the same conditions as to appeal or other- 
wise. " 


In the case of Sashti Charan Chatterjee v. Tarak Chandra Chatterjee (8. B, L. 
B., 815), a Full Bench decided, that where, in a case under s. 327 of the old Code, 
the lower Court had ordered an award to be filed, an appeal would lie from such 
order ; and it would be open to the appellant to show that the paper which had 
been ^ed was not legally an award. But having regard to the last words of 
that section corresponding with s. 526"^ of the present Code, I confess I have my 


*CSeo. 626 : — If no ground such as is mentioned or referred to in section 620 or 621 be 
Filing and enforcement against the award, the Court shall order it to 


of such award. 


such award shall then take effect as an award made under the 
provisions of this chapter.] . ^ 
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doubts as to the soundness of that decision. For s. 325 of the old Ck>de and 
622 of the new Code seem to me equally intended to prevent an appeal in the 
analogous cases, where the Court has given judgment according to the award, — 
namely, in cases under s. 506'^* of the present Code, where, during the pendency 
of a suit, a matter in difference in the suit is referred to arbitration ; or under 
s. 623+, where the parties have agreed to a reference out of Court, and upon 
application before award, an order has been granted for the agreement to be 
filed in Court. 

It is true that, in cases under s. 525, the* parties cannot obtain the 
advantages of the provisions contained is ss. 518 and 620, and therefore an 
appeal might be more necessary under s. 525 than under s. 522. 

But in my opinion this goes to show that it was not intended Ci98] 
that an award should be filed under s. 525, if either of the parties to 
the reference showed cause against it by affidavit or verified petition within 
the provisions of s. 520 or 521. In such cases, of which the case before us is 
an example, I think it would be the duty of the Court, without inquiring into 
the validity of the cause so shown, to refuse the application to file the award 
and to leave the applicant to his remedy by suit, having regard to the fact 
that the Court has no power to deal with the award under s. 518, or to take 
action by remitting the award under s. 520. 

This was the procedure pointed out by Mr. Justice Paul in the case of 
Scbshti Charan Chatterjee v. Tarak Chandra Chatterjee (8 B. L. E., 315). It 
is not the course which has been followed by the lower Court in the present 
case : but as the lower Court refused to file the award, no injury or incon- 
venience results, because, notwithstanding such order, any of the parties 
to the reference may proceed to enforce the award by regular suit: Vyankatesh 
Bamchandra Jogekar v. Balajtra bin Anandrav (1 Bom. H. C. Eep., 184). 
But if the lower Court had ordered the award to be filed, grave incon- 
venience and possible injustice might have resulted. In the present case we 


*[Soc. 506 : — If all the parties to a suit desire that any matter in difference between them in 
the suit be referred to arbitration, they may, at any time before 
Parties to suit may apply judgment is pronounced, apply , in person or by their respective 
for order of reference. pleaders specially authorized in writing in this behalf, to the 

Court for an order of reference. 


Every such application shall be in writing and shall state the particular matter sought 
to be referred.] 


t[Sec. 523 : — When any persons agree in writing that any difference between them shall 
. f 4 - « f X be referred to the arbitration of any person named in the agreo- 

Apoemeni to reiM to or to be appointed by any Court having jurisdiction in the 

arbitotion may be filed in ^ agreement relates, the parties thereto, or 

any of them, may apply that the agreement, bo filed in Court. 


The application shall be in writing and shall be numbered and registered as a suit bet- 
ween one or more of the parties interested or claiming to be 
Application to be num- interested as plaintiff or plaintiffs, and the others or other of them 
bered and registered. as defendants or defendant, if the application have been presented 

by all the parties, or, if otherwise, between the applicant as 
plaintiff and the other parties as defendants. 


On such application being made, the Court shall direct notice thereof to be given to any 
vr parties to the agreement other than the applicants, requir- 

Notice to snow cause parties to show cause, within the time specified in the 

against filing it. notice, why the agreement should not be filed. 


If no sufiicient cause be shown, the Court may cause the agreement to be filed, 90 , 
make an order of reference thereon, and may also nominate the arbitrator when fiot 
namedebherein and the parties cannot agree as to'the nomination.] ~ 
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a»» bound, in my opinion, both by autimrity and on principle, to hold, that' the 
I»!6liminary objections must prevail ; and we must, therefore, dismiss the appeal* 

Before leaving the subject I wish to express my opinion with respect to 
s. 522*^. 

It is of course clearly right that the decision of the tribunal chosen by the 
parties should be final, provided it is not open to any of the objections referred 
to in ss. 518, 620 and 521 ; but 1 fail to see the expediency of refusing the 
parties an appeal from the decision of the lower Court on Irhe objections taken 
under ss. 520 and 521. Questions raised under those sections are generally of 
very considerable delicacy and difficulty ; and there seems to me no reason why 
the decision of the original Court, perhaps the lowest Court of all, should be final 
with respect to them. The finality of the Court’s decision on these questions 
is altogether a different matter •from the finality of the award if 
unobjectionable under ss. 520 and 521 ; [ 494 ] and I fail to see any reason 
why a judgment on an award under chap, xxxvii of the Court should be 
' treated differently from a judgment in a suit to enforce an award. Why the 
one should be final as to the matters referred to in ss. 520 and 521, while 
the other should be open to appeal on the same matters. 

The consequence of this difference must necessarily be, that parties will be 
slow to avail themselves of the other advantages which they might derive by 
proceeding under chap, xxxvii. 

Vleld, J. — ^This is an appeal against an order rejecting an application for 
filing an award, such application having been made under s. 525 of the Code 
of Civil Procedure, Act X of 1877. A preliminary objection has been taken 
that no such appeal will lie, and in support of this objection, the Full Bench 
decision in the case of Ghintamun Singh v. Uma Kunwar (B. L. R., Sup. VoL, 
605), has been relied upon. The judgment m that case is very brief, and is as 
follows : — It appears to the Court that an order rejecting an application to file 
an award under s. 327 of Act Ylll of 1859 is not a decree ; therefore it is 
not appealable as a decree. It is simply an order rejecting an application to 
file an award. Then is it one of the orders in respect of which an appeal is 
isrovided by the Act ? We can find no right given to appeal against an order 
refusing to file an award. We do find a right of appeal given in certain other 
oases and against certain orders, such as an order rejecting a plaint, but no 
appeal is given with regard to orders rejecting an award.” Sections 525 and 
626 of the present Code correspond with s. 227 of Act VIII of 1859. Now, it 
is clear that the Full Bench decision proceeded upon two grounds, — (i) that the 
ord.er rejecting an application to file an award was not a decree ; (ii) 
that it was not an order against which an appeal was given by the then Code of 


*[8eo. 522 : — the Court sees no cause to remit the award or any of the matters referred 
r to arbitration for reconsideration in manner aforesaid, and if 

Judgment to beaccording application has been made to set aside the award, or if the 

Court has refused such application, 


to award. 


the Court shall, alter the time for making such application has expired, proceed to 
give judgment according to the award, 

or, if the award has been submitted to it in the form of a special case, according to its 
own opinion m such case. 



£ judgment so given a decree shall follow, and shall be enforced in manner 
provided in this Code for the execution of decrees. No appeal 
q^all lie ttom such decree exc^in so far as the decree in 
excess of, or not in accordance with, ihe award]. % 





DENOBUNDHOO OHOWDHBY [ 1881 ] 




Oivil Procedure. It appears to me that, unless we o^n find words in the 
present C^e of Oivil Procedure, the effect of which is that an order must now 
regarded as a decree, or that such an order has been made an appealable order 
by the new Code, no such appeal will lie. The question then is, has the 
Legislature used any lai^uage in the present Code which shows an intention to 
alter the law as settled l995j by the Full Bench decision by making the order 
in question either a decree or an appealable order ? 

Now, that it is not an appealable order, follows at once from the fact that 
it is not mentioned amongst the orders made appealable by s. 588 as amended 
by Act XII of 1879. 

Then is it a decree, regard being had to the new definition of decree 
contained in the^^amending Act XII of 1879? That definition is as 
follows : — “ Decree*^ means the formal expression of an adjudication upon 
any right claimed, or defence set up, in a Oivil Court, when such adjudication, 
so far as regards the Court expressing it, decides the suit or appeal. ” Is 
an application under s. 525 a ‘ suit * within the meaning of this definition ? The 
Oivil Procedure Code passed in 1877 and the Limitation Act passed in the 
same year draw a clear distinction between ‘ suits * and ' applications, ’ 
and this very application under s. 525 is to be found in the second schedule 
of the Limitation Act (see art. 176) which deals with applications. This 
would seem to show that this particular application is not to be regarded as 
a suit. But we must further consider the following words of s. 525 : — 
** The application shall be in writing, and shall be numbered and registered as 
a suit between the applicant as plaintiff and the other parties as defendants.’* 
Have these words the effect of converting the application into a suit for all 
intents and purposes, or do they merely mean that, for the purposes of entry in 
the register of civil suits prescribed by the Code of Oivil Procedure, and of 
classification of the business of the Courts and for these purpoi^s only, the 
application is to be regarded as a suit ? It appears to me that the latter is the 
true meaning of the words. In support of this view, I may refer to s. 331 of the 
Code, which provides that the claim made by a person other than the judgment- 
debtor to be in possession of attached property on his own account, or on account 
of some person other than the judgment-debtor, is to be “ numbered and registered 
as a suit between the decree-holder as plaintiff and the claimant as defendant.” 
That these words alone do not conveH such a claim or application into a suit for 
all intents and imrposes, appears clear from the words which follow in the 
same section — namely, that “ the Court shall proceed to investigate the claim 
[we] in the same manner and with the like power as if a suit for the prPperty 
had been instituted by the decree-holder against the claimant under the provi- 
sions of chap. V, and shall pass such order as it thinks fit for executing or stay- 
ing execution of the decree. Every such order shall have the same force as a 
decree, &o.” Now it is clear that these words, which I have just quoted, would 
have been unnecessary if the effect of the words “ shall be numbered and regis- 
tered as a suit ” were to convert the application into a suit for all intents and 
purposes. I think, therefore, that an application under s. 525 is not a suit 
within the definition of * decree ’ so as to make the order passed upon such 
application a decree. A further argument may be found upon an examination 
of ss. 520 to 526 of the present Code. Under s. 525 there is (i) an arbitration 
without the intervention of the Court, and an award made thereupon ; (ii) an 
application to the Court that such award be filed ; (iii) a notice to Jhfe partied 
to the arbitration other than the appUcant to show cause why the awaa^wi^^ 
not be^filed ; and then (iv) under s. 526, there is the hearing at wbieb 
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■ n^m muav 


islajr, if Qtey'dfli^, show oaose. Nok^ w]»^ ami 
with at this hearing? Althongh, under s.,53S, ths tgima which’ 

.ffliiuse may be shown are uot limited dr specif, it is c^«tr. bogm.itt> f&6 that 
the only grdVBid upon which cause .oegn be sho^i^.is some one of tha grounds 
mentidnedt or referred to, in s. 520 or. 521. > ;^at'tbi»'f3bfirt then has to deed 
with on, thcTdiay: of. bearing k, ins. 520 

or 5i|;l.,ai«‘8aidiM»nly shoki^ s. 027 of the 

oMl^odlb,;Pl^' WM, noth^ tb lih^ ^pebtpoally itm ^unds f^n wiudi oauite 
inil^lf hb . The lahgijage of that skMon Whs' gehit^ — if no sufficient 

'^adnst the atward. The new @odb' has ^bstituted for these 
flgoikhl Wroi^ the nmre precise words — “ if no ground suoh .M is mentioned, or 
iefeixpd, to; in. s. 520 or 521 be shown against the awmrd^ ’' which limit and 
d^ne'thii owte to be shown. Then, when the Court has dealt .with the ground 
of mientioned, or referred to, in s. 520 or 521, is there any aigieal 

aga^t' its decision ? The Full Benoh*case, as already pointed out, decided that 
there Vss no appeal under the old ||407].ncotion (327). The only difference 
bejlin;i^ the language of that section and the laj^age of the presoit seotitma 
KhmihSb) is in the limitation (aUahove pointed but) of the grounds upon which 
paiilM may be shown. From thts ' change of language it appears to me that 
there is no intention to be gathered of changing the law as settled by the Full 
^neh oseb, 


Sections 520 and 521 contain the grounds upon which an objection may 
be m^e to an award made by an arbitrator appointed by the Court in a 
ygni^ n g suit ht the desire of the parties. It is to be home in mind that i^mre' 
k in this country no compulsory reference to arbitration, and there k no 
essential distinction between an arbitrator appointed by the Court at the 
desire of the parties under s. 606 or under s. 523, and an arbitrator aimointed 
by the parties themselves without the intervention of the Court, exeept in 
tiik, that the arbitrator appointed by the Court is under the direction of 
tb f Oourt in the discharge of his functions. Is there an appeal against an 
/.jJItraer of tim Court refusing to remit an award for re-eonsideration imder 
520, or reusing to set aside an award under s. 521, that is, in the 
Wfujie of an award made by an arbitrator appointed by the Court ? Clearly there 
ho i^tpeal against either of such orders as interlocutory orders, for no such 
a;jHih<d k given by the amended s. 588. Then, with reference to the case of 
M^ihaorana^ Teioaree v. Brindabun Tewaree (14 W. B., 327), is there an ajqpeal 
agaihst either of such orders by way of appeal against the final decree ? The 
cose just quoted is an authority that, under the old sCode, there was such an 
appeal.;., but undw the new* Code this appeal appears to have been taken away, 
for f, enapts that the Court is to give judgment according to the award 
it has decided neither to remit the award for consideration, nor to set it 
’ : thht'upon i^e j.ttd$nent so given a decree is to follow ; and then come 

tbasa words: — “ No appeal shaB lie from such decree except in so far as the 
decree k in' excess of, <w not in aooordiuioe vrith, the award.” Them words differ 
ffiimn the words of s. 825 o( the old Code for which they have been substitute^ 
In every CiW3 ease in wldoh judgment shaB be given according to 
the award, the judgment aha2 be ffipid.” words “ according to the award " 
exduded kom ^ality matkos nol falUkS. within their purview. The negative 
words of s. 622 of the pkMkt appear to me to go furthw, for they take 
awa^ an a^qieal in every ’.^SKMI vsset^ ^ particular oaset b. which it k 
e:[^prase^;;aWed. pi . language to be. that 

^'the,I|b>m having i!vdgs!Bd'-|6,;*finit,l#»'fwS(tta praying 

MlMei ■WketasiMk'',tik'<MdiiR;#y^^^ ’avnMyimda 



^IbiilOBUl^DHOa QHOWDHRIT [1^1] t Oil. «» 

decree follows upi^this judgiiient, tile person against ^hom such decree is 
passed eamlot go te the Appellate Court and ask that Court to say, that 
the priginai Court either ought to |p)we remitted the award for re-oonsideration 
or ought to have set it aside. It May be argued that, as an appeal is thus 
taken away in the ease ot the person who has unsucoessfully contended that 
an award ought to have bedn remitted, or ought to have been set 
aside, it is only reasonable to suppose that it . was the intention 
of the Legislature to allow no apped to the person against whom 
such contention has prov^ successful. If this^ be so, it follows that» 
in the case of an award made by arC arbitrator appointed by the Court, 
there is no appeal upon any matter mentipned, or referred to, in ss. 520 
and 521, whether the Court decides for or against an application to remit 
or set aside an award : and in this event it may seem reasonable to 
suppose that the»..j 4 egislature did not intend to give an appeal in the 
case of an award made by an arbitrator not appointed by the Court, 
when it has refused an appeal in this case of an arbitrator appointed by the 
Court. But it is not necessary, for the purpose of the point now before us, to 
adopt this part of the argument as to there being no appeal when 
an application to remit ^or set aside an award made by an arbitrator 
appointed by the Court has been granted. There is no express alteration 
in the provisions of the Code on this point. The only alteration in 
the language of the old section made by s. 522 of the new Code has 
been pointed out, and from this alteration there is no intention to be 
gathered of giving an appeal and altering the law as settled by the Full Bench 
decisiop in Chintamun [499] Singh v. Uma Kunwar (B. L. B., Sup. Vol., 606). 
In considering the difference between the old and the new law, I have not 
overlooked the omission of the following words in s. 327 of the old Code, viz., 
shatl be written on the stamp-paper required for petitions to the Court, where 
a stamp is required for petitions by any law for the time being in force. These 
words were concerned with the stamp revenue, and were repealed by the Court 
Fees Act, VII of 1870, and have no connection with the present subject. The 
conclusion then at which I arrive is, that the law as settled by the Full Bench 
case has not been altered by the present Code of Civil Procedure, and that the 
preliminary objection must prevail. At the same time I am bound to say that 
this is a conclusion to which I come most reluctantly, because it appears to me 
that, although it is very desirable to uphold awards when properly made, the 
matW contained in ss. 520 and 521 is matter upon which it would be just and 
reasonable to allow either party, when defeated, to resort to an Appellate Court. 

Appeal dismissed^ 


N0TB8. 

[STATUTORY CHAHOE:— 

An order filing or refusing to file an award in an arbitration without the intervention of 
Court, is now appealable. See Section 104 (1) (/) of the Civil Procedure Code 1908. Hence the 
above case is ii6 longer law.] 
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fOAdOO * BBASEBZADEE 8HABVN8HAH BEGUM «. 

OBIGINAL CIVIL. 

The 2lstt 28th July d 1st A'ugmt, 1881. 
Pbbsbnt: 

Mb. Justice Cunningham. 


Shahebzadee Shahunshah Begum 
versus 
Fergusson. 


Public Officer — Official Trustee — Notice of Suit — Tortiom Acts — Gicil Procedure 

Code (Act X of 1877), ss.2 \ 424 — Official Trustee's Act (XVII of 1864). » 

The‘Ofnoial Trustee is a ‘ public ofl&cer within the definition given in s. 2 of thti Civil 
Procedure Code. 

The cases in which a public officer is entitled to notice of suit under s. 424 of the Code, 
are those in which he is sued for damages for some wrong inadvertently committed by him in 
the discharge of his official duties, and the object of giving notice is, that if a public body or 
officer entrusted with powers happens to commit an inadvertence, irregularity, or wrong, before 
any one has [BOO] a right to require payment in respect of that wrong, he shall have an oppor- 
tunity of setting himself right, making amends, restoriihg what he has taken, or paying for the 
damages he has done. * 

The Official Trustee, therefore, is not entitled to notice of suit, when the question to be 
decided relates to the rights of the cesiuis qxve trust- in respect of the trust-fund, and not to 
a wrong committed by him. * 

The plaintiff in this case claimed to be entitled to a share in a certain 
trust-fund, of which the defendant, the Official Trustee of Bengal, was trustee. 


ki « » *tSec 2. — “Public officer” means a person falling under any 

iimolic omoer following descriptions (namely) : — 

Every Judge ; 

Every covenanted servant of Her Majesty ; 

Every Commissioned officer in the military or naval forces of Her Majesty while serving 
under Government ; 


Every officer of a Court of Justice whose duty it is, as such officer, to investigate or 
report on any matter of law or fact, or to make, authenticate or keep any document, or 
to take charge or dispose of any property, or to execute any judicial process, or to administer 
any oath, or to interpret, or to preserve oider m the Court, and every person pocially authorized 
by a Court of Justice to perform any of such duties ; 

Every person who holds any office by virtue of which he is empowered to place or keep 
any person in cofincment ; 

Every officer of Government whose duty it is, as such officer, to prevent offences, to give 
information of offences, to bring offenders to justice, or to protect the public health, safety or 
convenience ; 


Every officer whose duty it is, as such officer, to take, receive, keep or expend any property 
on behalf of Government, dr to make any survey, assessment or contract on behalf of Govern* 
" ment, or to execute any revenue process or to investigate, or to report on any matter affecting 
W QXp^ft^^uniary interests of Government, or to make, authenticate or keep any document 
" ^bMhe pecuniary interests of Government, or to prevent the infraction of any law for 
‘ ^ pecuniary interests of Government, and every officer in the service or 

' ment, or remunerated by fees or commission for the performance of any public 
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The trust was one created by the Government for the benefit of some of the 
descendants of Tippoo Sultan, and contained an ultimate trust in case of failure 
of heirs for the benefit of the Secretary of State for India. No notice of the suit 
had been given to the defendant, who, in his written statement, pleaded that 
he was entitled as a ‘ public officer’ to two months* notice of the suit under 
s. 424 of the Civil Procedure Code. 

Mr. Stokoe for the plaintiff. — The Official Trustee does not come within 
the class of public officers intended to be included within the provisions 
of chap, xxvii of the Civil Procedure Code. He has no connection with 
Government. He is not subordinate to any person. It is not necessary for 
him to make a reference to the Government before answering a plaint. 
[Cunningham, J. — The object of the provisions in this chapter is to enable 
the Government Ijp determine whether they will defend a suit against one of 
their servants, who is being sued for toriiious act which he has committed.] 
Yes, the provisions are similar to cases contained in various English 
Statutes. If the Official Trustee is a public officer, he can only come under the 
last clause of s. 2, the definition section of the Code, as an officer “ remunerated* 
by commission for the performance of any public duty.” All the officers 
referred to are those who have the interests of Government under their charge. 
They are divided into distinct classes — (i) every Judge, (ii) covenanted servants, 
'‘(iii) commissioned officers, (iv) officers of Courts of Justice, (v) jailors, (vi) police 
officers and health officers. The last clause deals with several classes of public 
officers doing duties on behalf of Government, and it would be a singular result to 
[ 601 ] find that the Legislature having enumerated different classes of Govern- 
ment servants as public officers, should, in the last clause, mean to refer to 
another and totally different class of officers. ‘ Public duties’ are those in 
which the Government has an interest. It cannot be said that the Government 
is interested in this case, although the Secretaiy of State for India is a party. 
The Official Trustee takes this trust under a private deed. There are two deeds, — 
in one the Official Trustee is the trustee, in the other private persons, and in both 
there is an ultimate trust for the Secretary of State. It cannot be said that, in 
the second deed, the trustees are public officers. No one can compel the Official 
Trustee to accept a trust. The only duties imposed upon him are those referred 
to in s. 32 of the Official Trustee’s Act, and then the leave of the High Court 
must first be obtained under the Act : he is not entitled to notice , it is only under 
s. 424 of the Code that the right can be claimed. There is a material distinction 
between the definition of ' public officer’ in the Civil Procedure Code and the defini- 
tion in the Penal Code. The same classes are referred to in both Codes, and the 
definition in the Civil Procedure Code is taken with slight verbal alterations 
from the Penal Code , but the Penal Code has a further clause which is meant 
to define municipal officers. The duties they have to perform are of* a more 
public nature than those which the Official Trustee has to perform. But these 
persons are not ‘ public officers ’ within the meaning of the Civil Procedure 
Code, and it would be anomalous if the Official Trustee, whose duties are of a 
less public nature, should be held to be a public officer. 

The office of Official Trustee was created in order to remedy the inconveni- 
ences occasioned by the death, absence, or refusal, or incapacity of trustees to 
act. He is an * official ’ trustee ; his duties are not public, but private. He 
cannot be compelled to accept a trust. Under the previous Official Trustee’s 
Act, XVII of 1843, the Official Trustee could be compelled to take a trust. 

The object of giving notice is to enable an officer who had oonimitted;;^ 
wroj^gf^l act to make amends without going into Court, and the suits of 
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mrtiod must be @v6zf a«re those in respect of tortious or ^itast'^tortious acts : 
Addison on Torts, [d02] 4th Bdn., pp. 726—764; UmpheWy v. McLean (1 B* & 
Aid., 42); Davies v. The Mayor of Swansea (22 L. J. Ex., 297); Davies v. Curling 
(8Q. B„ 286); Fletcher v. Oreenwell (4 Dow : 166); Attomey^Oeneral v. Hackney 
Local Board (L. B., 20 Eq., 626); Flower v. Local Board of Low Leyton (L. B., 5 
Oh. Div., 347). 

Mr. Handley for the defendant, the Official Trustee. — Chapter xxvii of the 
Code does not say that the suits of which notice must be given are only those in 
respect of tortious acts. Thdcase of Selmes v. Judge (L. B., 6 Q. B., 724), shows, 
that, in order to entitle a public officer to notice, it is not necessary that he 
should have committed a wrongful act. There the defendant had merely 
received money. [Cunningham, J. — The action was to recover money illegally 
demanded of the plaintiff by the defendant, and paid by him for a highway rate 
levied by the defendant. He had done an illegal act.] The Official Trustee 
ought not to be in a worse position than a Collector acting as the agent of the Court 
of Wards, who, when sued for acts done in that capacity, is entitled to notice : 
* The Collector of Btjnor v. Munuvar (I. L. B., 3 All., 20). 

Mr. Lee for the infant defendants. 

Cur. ad. vuU. 


Cttnninghanii J. — As to the question raised by the Official Trustee, I am 
of opinion that he is not in the present suit entitled to the notice provided by 
s. 424'*''' of the Civil Procedure Code. He would appear to me to fall within the 
last words of the definition of ‘ public officer * given in s. 2 of the Act, inasmuch 
as he is “remunerated by fees or commission for the performance of public duty,” 
that duty being imposed upon him by the Official Trustee’s Act, 1864, as holder 
of an office to which he is appointed by the Chief Justice. The officer appointed 
under Act XVII of 1864 replaced “ the Begistrar or such other officer of the 
Court ” as the Court selected as Official Trustee under Act XVII of 
1843. The Official Trustee’s scale of remuneration in the case of 
transferred trusts is fixed by law (s. 11) , he is precluded from being a 
co^trustee, or from investing funds otherwise than in Government securities, or 
as the [80S] Court directs, or from holding a religious trust ; the office is a 
coloration sole, the interests of one trustee vesting forthwith in his successor ; 
his books are to be inspected by the,Cliief Justice, who can make rules for the 
safe custody of trust-funds or the forms of the Official Trustee’s accounts and 
statements and the custody of securities. He submits his accounts annually 
to the Chief Justice, who has them audited. Lastly, the executor or admini- 
strator of an infant or lunatic, to whom a gift or legacy is made, or the trustee 
of apy such gift or legacy, may, with leave of the Court, transfer it to 
the Official Trustee, who must, thereupon, take charge of it. All these cir- 
cumstances appear to me to indicate that the Official Trustee is, in the mode of 
his appointment, the character of his duties, the limitations by which he is 
restricted, and the control to which he is subject, a public officer ; and accordingly 
he would, in my opinion, be entitled to the notice provided in s. 424, if it could 

*CSec. 424 ;-*-No suit shall be instituted against the said Secretary of State in Council or 
against a public officer until the expiration of two months 
Notice previous to suing next after notice in writing has been in the case of the Secretary 
Secretary of State in Coun- of State in Council delivered to, or left at the office of, a Secretary 
oil or public officers. to the Local Government or the Collector of the District, and, 

jn the case of a public officer, delivered to him or left at his 
office, stating the cau4e of action and the name and place of abode of the intending plaintiff ; 
and the plaint must contain a stat^nent that such notice has been so delivered or l,eft.^ 
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be shown that suits such as the present are within the purview of ohap* xxvii 
of the Code. But I do not think that they are. The words “ in respect of an 
act purporting to be done by him in his official capacity ” must be read in the 
light of the numerous English decisions which have been passed in oases where 
public officers, companies, &c., are entitled by Statute to notice ; and it appears 
from these that the cases in which notice is necessary are invariably cases 
in which a public officer is sued for damages for some wrong inadvertently 
committed by him in the discharge of his official duties ; and the object, as 
described in Attorney-General v. Hackney Local Bpard (L. R., 20 Eq. 626 ), is, 
that if a public body or officer entrusted with powers happens to commit 
an inadvertence, irregularity, or wrong, before any one has a right to require 
payment in respect of that wrong, he shall have the opportunity of setting 
himself right, making amends, restoring what he has taken, or paying 
for the damages He' has done, or, as was said by Lord Ellenborough in Theobald 
V. Cnchmore (1 B. & Aid., 228), to protect persons acting illegally, but in 
supposed pursuance of the law, when the illegality has arisen from ignorance 
or inadvertence. 

The rule that the notice is confined to suits of this descrip- C6M] tion was 
taken for granted in Davies v. The Mayor of Swansea (22 L. J., Ex., 297), where 
Willes, J., then counsel for the defendant, conceded that, in an action brought 
'ior breach of a specific contract, no notice was necessary. 

In the case referred to by Mr. Handley — Sehnes v. Judge (L. R., 6 Q. B., 
725), — ^the action was brought in respect of an admittedly illegal act done by 
the defendants, and the question raised was, whether in doing it they bond fide 
intended to act in pursuance of these powers. 

Reading chap, xxvii in the light of the rulings of the English Courts, I 
conclude that the intention was to give to Government, as represented by the 
Secretary of State, and to the servants of Government in the discharge of their 
public duties, the same protection as English Statutes confer on many public 
officers and bodies, viz., that when it is ' alleged that they have committed an 
illegality in the discharge of their duties, they shall have,. time and an opportu- 
nity of making amends before the matter is brought into Court. This view is, 
I think, borne out by the entire chapter, and is strengthened by the provision 
in s. 426 with reference to Government electing whether it will undertake the 
defence or not. 

The actions here referred to seem to me to differ essentially from those in 
which the Official Trustee is joint, often formally, often as a friendly part, for 
the purpose of deciding what his duty as Official Trustee is in some particular, 
or of arming him with the necessary authority to do some act which he eannot 
do on his own responsibility. In one sense in this case, the action may be 
said to be brought for the wrongful refusal to do some act which the plaintiff ijsi 
entitled to have done ; but in another sense, viz., for the disposal of the real 
issue raised between the parties to this suit, their respective legitimacy, he need 
not really be a party at all, and in any case it is impossible to regard such a 
suit as in any sense brought for damages, and I do not, therefore, consider that 
it falls within the provisions of s. 424. 

Attorneys for the plaintiff : Messrs. Watkins and Watkins. 

Attorney for the Official Trustee : Mr. Gregory. 

Attorney for the infant defendants : Baboo N. Q. Neogy. 
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* [ 303 ] APPELLATE CIVIL. 

The 13th June, 1881. 

Present ; 

Mb. Justice Pontipex and Me. Justice Field. 


Nuffer Ohunder Bhutto Plaintiff 

versus 

flotendro Mohun Ta^^ore and others Defendants." 


• Damages — Inundation — Embankments — Liability to Repair — Beng, Act VI 
of 1873— Regs. II, VIII, and XXXIII of 1793— Reg. VI of 1806— 

Reg. XI of 1829— Act XXXII of 1855. 

In a suit for damages caused by the overflow of a river through an embankment on the 
defendants’ land, it appeared that the defendants held under a kabuliat from Government, 
which provided, that the zemindar should not object to pay rent on the score of drought or 
inundation ; that he should bear all losses incurred on that account ; and also, that ho 
should do embankment work at the proper time, aud should be liable for loss from negligence. 
It did not appear whether the embankment was in existence when the kabuhat was granted. 
It was proved that the defendants received an annual sum from Government as a contribution 
to the repairs of embankments, but such payment was not provided for in the kabuhat, and no 
evidence was given as to the terms of the agreement under which it was paid. 

Held, that there wa.s no common law liability to repair imposed on the defendants. 

That, it not having been proved that tlic embankment in question was in existence at the 
date of the kabuhat, the defendants were not liable mtww teniirtu, and that if the sum paid 
by Government was in consideration of the defendants’ maintaining the embankment in 
question, and if the terms of the agreement under which it was paid showed that it was intended 
to impose the obligation to repair for the public benoflt, the defendants would be liable. 

Regulations and Acts relating to embankments iii Bengal considered. 

The defendants in this case were the zemindars of Pargana Bukunpore, 
which contained a village called Bameshurpore, bounded on its west side by the 
bill-stream or river Daroka. The plaintiff was the patnidar of Belun, lying 
alongside and to the north of Bameshurpore, and also bounded on its west side 
by the Daroka. The plaintiff complained that the Daroka [6063 having burst 
into Bameshurpore through its south side, had thence inundated Belun ; and 
asserting that the zemindars of Bukunpore were bound to maintain embank- 
ments to keep out the Daroka, claimed damages against the defendants, on 
the ground that, in consequence of their neglect to maintain proper embank- 
ments along Bameshurpore, injury had been caused to Belun by the invasion 

* Appeal from Appellate^crse, No. 303 of 1880, against the decree of A. J. R. Bain- 
bridge, £sq., Judge of Mooirsaedabad, dated the 17th November 1879, reversing the decree of 
R, K. Sen, Esq., Munsif of B^haiupore, dated the 80th June 1679. , ^ 
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of the water through Bameshurpore. The defendants" held their zemindari 
under a kabuliat from the Government, dated the 30th May, 1794, which 
contained the following provisos ; — ** I shall not object to pay the full rent on 
the score of drought or inundations. I shall bear all losses on that account.^’ 
And “ I shall do embankment works of the said mouzas at the proper time. 
Should there be any loss from my negligence, I will bear the same.** The 
plaintiff contended, that, under these covenants, the defendants were bound 
to repair. The defendants denied that any liability to repair was imposed 
on them, and contended that the object of {he covenants was to save 
the Government revenue in case of loss by floods. It was proved that the 
defendants received an annual sum of Rs. 733-1 from Government as a contribu- 
tion to the repairs of the embankments in the pargana , but no evidence was 
given as to the terms of the agreement under which it was paid. The Munsif 
held, that the defendants were bound to keep up the embankment, and gave 
the plaintiff a decree for damages. This ’decree was reversed by the District 
Judge, and the plaintiff now appealed to the High Court. 

Mr. Bransofit Baboo Gariidas Bamrjee, and Baboo Rashbehary Ghose for^ 
the appellant. 

Mr. Bell and Baboo Nil Madhuh Bose for the respondents. 

The following judj^ments were delivered : — 

Pontifex, J. (who, after stating the facts of the case as above, continued) : — 
Now if the defendants are liable, their liability must exist — 

1st, — By the original or common law of the land, or 

^nd , — By prescription, or 

3rd, — Ratione temiroSy or 

[9073 4th, — Under an obligation of public concern, for the observance of 
which public money is paid to them. 

With respect to 1st, the original or common law liability, no authority has 
been adduced to show that any such liability exists , and even if it did exist, it 
would scarcely apply beyond tlie repair of the ordinary or natm'al bank of the 
river, and would probably carry with it the correlative obligation of contribution 
to the expense of repairs by all parties protected or benefited. But the Daroka 
is a hill-stream liable to sudden freshes : and the plaintiff claims that the 
defendants are bound not only to preserve that natural bank, but to erect and 
maintain an artificial embankment without any liability on the part of the 
owners of Belun to contribute to the expense thereof. I am of opinion, there- 
fore, that the defendants are not liable by the original or common law. 

Next,, with respect to 27id, or liability by prescription. This could only 
be established by evidence, and the lower Appellate Court has found, and indeed 
it is admitted, that there is no evidence to support a liability by prescription. 

Thirdly, with respect to Srd, or liability rattone tenures. If it had been 
proved that the embankment on the south side of Bameshurpore was in 
exist^ce on the 30th of May 1794, the date of the kabuliat under which ^ the 
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H dafondanta hold Bukunpore hx>m the Government, I am inclitied to think the 
defendants might be liable at the suit of the plaintiff in the same way as the 
Corporation of Lyme Begis were held liable at the suit of a stranger in the ease 
of Mayor of Lime Begis v. Hynley (2 Cl. and Fin., 831). 

Now the kabuliat contains two clauses with respect to inundations : The 
first clause is — “ I shall not object to pay the full rent on the score of drought 
or inundation. I shall bear all losses which shall be incurred on that account.'* 

This clause was evidently intended to protect the Government against any 
claims by the zemindar for remission of rent on account of losses by inundation. 

But at a much later part of the kabuliat occurs this other clause, — " I 
shall do embankment works of the said mouzas at [ 808 ] the proper time. Should 
there be any loss from my negligence I will bear the same. " 

If this was intended, as the defendants argue, to protect the Government 
Jrom claims for remission, it would be surplusage. Another meaning must, 
therefore, be sought for. It may he said that it was intended only to protect 
the Government by preserving the security for their rent intact. This might be 
a fair argument if the zemindari was in the neighbourhood of a large and 
, destructive river, which might not only inundate, but absolutely obliterate it, 
making it an unproductive waste of water. But this does not seem to be the 
character of the Daroka, and besides, this argument might be pushed further to 
show that it was equally the interest of Government to preserve the adjacent 
settlements. It is difficult to understand why the Government imposed the 
liability under the 2nd clause, unless it was for the public benefit, — that is, the 
benefit of all those whose lands would be protected by the embankment ; and 
the fact that the Government made the settlement permanent, would be a 
sufficient consideration for the obligation. 

But though the Munsif held that this particular embankment was in 
existence at the date of the kabuliat, he seems to me to have arrived at that 
conclusion upon insufficient evidence ; and I am inclined to agree with, as we 
are bound by, the finding of the lower Appellate Court upon this question of 
fact, that the embankment in question has not been proved to have been then 
in existence, and if it was not in existence, I do not think the zemindar would 
be bound to maintain it by the terms of his kabuliat. I am, therefore, of 
opinion that the defendants are not liable ratione tenures, 

Ltotly, with respect to 4th, or liability under an obligation of public 
concern, with respect to which the defendants have received, and still 
;j^tinue to receive, public money for the purpose of keeping embank- 
mehts in repair. The defendants admit that they receive an annual 
sum of Bs. 733-1 anna from the Government as a contribution to the 
repairs of embankments in Pargana Bukunpore. This contribution inust 
be payable under some agreement subsequent to the kabuliat, because 
it is opposed to its terms. The defendants do not produce the [ 809 ] 
agreement, or state for the repair of what embankments the contribution 
is made. But s. 36 of Beng, Act VI of 1873, referring to this contribution by 
the Government, speaks of embankments generally, and also refers to any 
embankment. 

Now if the defendants receive this contribution by Government in con* 
sideration of maintainingl;he embankment in question in this suit, ai^ the 
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terms of such agreement show that it was intended to infjpose the obligation for 
the public benefit, I am of opinion that they would be liable at the suit of the 
plaintiff on the principle of the Lyme Begis ca^ (2 01. and Fin., 381). If, 
however, they can show that the agreement under which the contribution is 
made was solely for the benefit of the zemindars, which, looking to the terms 
of the kabuliat and the provisions of Act YI of 1873, seems to me, as at present 
advised, an unlikely conclusion, then the plaintiff would not be entitled to sue. 

But no evidence has been given as to the date or terms of this agreement, 
or as to whether it affected this particular embankment. Assuming 
the agreement was not for the sole benefit of the zemindar, but was 
intended to impose an obligation of general and public concern, then, if 
it was general in its terms and applied only to embankments existing at its date, 
it would be for th^ plaintiff to show that this particular embankment did then 
exist. On the other hand, if the agreement contemplated the construction and 
repair of all embankments necessary for keeping out the river, it would be for 
the Court to decide whether this particular embankment was included within 
its scope, or rather, whether the particular inundation of which the plaintiff * 
complains was caused by the zemindar’s neglect of his obligations. 

In my opinion, before dismissing the plaintiff’s suit, some enquiry should 
Jiave been made with respect to these matters. But so far as I can see, no 
issue was raised iu the lower Courts for this purpose, although the plaintiff 
raised the question. I would, therefore, remand the case to the Munsif's 
Court for the trial of these additional issues : — 

1. When was the agreement as to contribution by Government referred 
to in Beng. Act VI of 1873 made, and what were its terms ? 

[aio] 2' Did it relate to embankments generally, or to such as might 
be necessary for keeping out the river, or to such only as were in existence at 
its date ? 

3. Was the embankment, in question in this suit, in existence at the date 
of the agreement ? 

4. Was the obligation imposed by the agreement an obligation of general 
and public concern, and are the zemindars bound by it to repair the embank- 
ment in question so as to make them liable at the suit of the plaintiff for special 
damage occasioned by its breach ? 

Having tried these issues, the Munsif will re-consider his ju^lgment ; and if, 
and when, the case goes on appeal to the lower Appellate Court, that Oou^ 
must also try the issue already decided by the Munsif, but not yet tried* by the"^ 
lower Appellate Court, whether the inundation complained of by the plaintiff 
was caused by defects in this particular embankment, or was occasioned by 
defects in embankments at Guthla or elsewhere ; and the lower Appellate Court 
will re-consider its judgment in the whole case. Both parties will be at liberty 
to adduce fresh evidence, and the cost of suit, including the costs of this appeal, 
will abide the result. 

Field, J. — The defendants in this case are the zemindars of Pargana 
Bukunpore, in which is included the village Bameshurpore. The plaintiff is 
the patnidar of Belun, a village, which lies to the north of, and adjacent to, 
Bameshurpore. The plaintiff claims Bs. 606 as damages for the detraction 
of cross iR Belun, which, he alleged, was caused by the fact that the defendants, 
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sJI Wag bwttd to Impair oertato embwaknaente along the bank of the river 
* Deitoka, negbetod to do so; and, in eons^uenee, the waters of this river broke 
into Belnn and inundated the plaintiff's village. 

The plaint is not very scientifically drawn, but we find in it matter which 
may be construed so as to base the defendants' liability to maintain or repair 
the embankment upon one of the four following grounds, which are indeed the 
only grounds upon which it is possible to base it, viz , — 


1. Common law. 


2. Liability by prescription. 

[511] 3. A duty created by the conditions of the original grant at the 
time of the Permanent Settlement. 


4. A duty arising out of the circumstance of Government making an 
allowance for the particular purpose of repairing the embankments of the 
pargana. 


Before dealing with these four questions, I propose to consider the Begula- 
tions and Acts which have, from time to time, been passed by the Legislature 
^ upon the subject of embankments in these provinces, and some of which 
were referred to in the course of the argument in this case. There can 
be no doubt that the construction and maintenance of embankments 
were common in Mahomedan times ; and were, to a certain extent, necessary 
in consequence of the physical features of the country. Many embank- 
ments were maintained by Government and this for several reasons. 
The necessary works required skill and expenditure which were beyond the 
resources of private individuals: or the embankments were, especially in 
the district .of Moorshedabad and its vicinity, on a large scale necessary 
and intended for the protection of the city, which was the seat of the 
Ooutt, and the surrounding country. Naturally the construction, maintenance, 
and repair of such works were entiHisted to the State officials immediately 
connected with the Court. Other embankments were maintained by aemindars, 
who, it will be remembeied, were then officers of Government, and who were 
allowed to deduct the amounts expended by them from the revenue collected 
for, and remitted to, the Government. 


When arranging the terms of the Permanent Settlement, the Government 
wi^re very desirous that the revenue should be paid in one fixed sum ; and that 
there sl^ould be no complication with miscellaneous petty charges, which had a 
oonidii^^^tolldp^c^ to increase. It appears to me that s. 72 of Beg. VIII of 
psted to oan'y out this intontion of Government. This section 
‘ ezMMto “ The settlement is to be made, as far as possible, in one 

noiafc sum, tree from any charges of moshaira, zemindari, amlah, poolbandi, 
charges, or others of a similar nature, it being intended that all 
inojidental to the receipt of the rents of the knds, and independent 
^ of (ilioMipoces of the officers of Government and [5il] expehses attending 
tiiebc^tipn of the public revenue, shall be defrayed by thb proprietors from the 
produce of 'their lands. ” I do not read this section as reciting or imposing 
any liaWity upon zemindars to construct or maintain embankmmitB as a 
necessary inddent .of their zemindari tenure. 1 think it is concerned with a 
differmit objeoti—^mnnely, that of making the land revenue payable in one lump 
sum, not oQtOl^tioated or liable to, reduction by misoellaneous or petty 
charges. At the time orlihe Fermanent ^ttlement, eertain stipidari^ ^n the 

846 



iorwtm mmm dm: [issi] ^ m 

subject of pooibundi were inserted in some of the kaiSuliats executed by the I 
zeminda;rs. These stipulations were very wide and general, and did not^caetlf 
define the liability imposed thereby upon the isemindars who executed such 
kabuliats. There can be no doubt that the Government was, in 1793, to some 
extent alive to the importance of the construction and maintenance of these works. 

We find in the preamble to Eeg. II of 1793 the following passage : — “ The 
extensive failure or destruction of the crops that occasionally arises 
from drought or inundation, is in consequence invariably followed by famine, 
the ravages of which are felt chiefly by the cultivators of the soil and the 
manufacturers, from whose labors the country derives both its subsistence and 
wealth. Bxperience having evinced that adequate supplies of grain are not 
obtainable from abroad in seasons of scarcity, the country must necessarily con* 
tinue subject to these calamitds, until the proprietors and cultivators of the lands 
shall have the meams of increasing the number of the reservoirs, embankments, 
and other artificial works, by which, to a §reat degree, the untimely cessation of 
the periodical rains may be provided against and the lands protected from inun- 
dation.” In the Code of Regulations, all of which were passed upon the same • 
day, viZn the 1st May 1793, we find one Regulation specially concerned with 
the subject of embankments, namely, Reg. XXXIII of 1793. The preamble of 
that Regulation is as follows : — 

i 

’ ** It being necessary that provision should be made for the annual repair of 
certain embankments in diflerent parts of the countary which have been con- 
sidered as public works, and have been kept in repair at the expense of Govern- 
ment, in conse-[813] quence of their great extent, and the damage to which the 
districts and places, for the protection of which they have been constructed, 
would be liable from inundation, in the event of their not receiving the necessary 
annual repairs ; and there being the strongest grounds for believing that if the 
embankments, reservoirs, and watercourses in the estates of individuals, 
which are not considered as public works, were enlarged or put into a proper 
state of repair, and new works of the same nature made where necessary and 
practicable, a sufficient portion of the crops might bo preserved in seasons of 
drought or inundation for the subsistence of the body of the people, and 
consequently the recurrence of the miseries which this country has so often 
suffered from famine be prevented, dic, ” Now this preamble contemplates 
embankments of two classes : — 

1. Embankments which, as public works, were erected and are main- 
tained by Government at its own expense. 

2. Embankments in the estates of individuals which were not ocupLsidered 
as public works, but which the Government contemplated being ed||rged or 
put into a proper state of repair, and also contemplated the construotioii^c^ new 
works of the same nature at the expense of individual eemindars. 

Sections 2 to 7 of this Regulation provide for the maintenance andji^Mur 
of the first class, which may be termed public embankments. The re^^iug 
sections (8 to 15) provide for the making of advances by Govemmez^ to fltemin- 
dars for the purpose of enabling them to construct new embankments and repair 
or enlarge the old ones. These advances were to be repaid with 12 per cent, 
interest ; and the Collectors were to supervise the expenditure of the money so 
advanced. A penalty of 25 per cent, was imposed in case the works were not 
carried out. This Regulation contains no provisions for compelling zemindm 
to carry out tlie general stipulations as to pooibundi which were inserted in their 
kabuliats (hi the kabuliat which has been before us in this case, this stipulation 



>»' to poolbundi is ^euenJly extwessed, no partioulor embankments being 
speoified as the embankments to be kept in repair). As a natural result, 
ooastaat disputes arose between the zemindars and the officers of Govern- 
ment as to what embankments were to be repaired by Government and 
CMC! what by private individtials. The zemindars were found unwilling to 
take advances upon the terms provided by the Begulation ; and the old embank- 
ments were not maintained in proper repair, much less were new works under- 
taken, as the Government had hoped they would be. Fresh legislation became 
in consequence necessary within a very few years after the Permanent Settle- 
ment ; and accordingly we find a new Begulation enacted in 1806, viz., Begula- 
tion VI of that year. The preamble to this Begulation contains the following 
significant recital : — 

% 

*' Whereas it is essential that further provisions should be made for the 
more 'effectual repair of the embankments which the zemindars and talookdars 
are bound, under the conditions of the Permanent Settlement of the land- 
^ revenue, to maintain at their own expense, &c. ” Sections 2 to 10 of this 
Begulation provide for the repairs and maintenance of public embankments, 
and the duty of carrying out these works was to be discharged by Embankment 
Committees. Then comes s. 11. This section invested the committees with a 
general control over the embankments which were repaired at the expense of 
the zemindars and farmers, as well as those which were maintained by the 
Government, and the section proceeds : By this rule it is not intended to inter- 
fere with the zemindars and farmers in the repair of the embankments situated 
in the lands held by them, so long as that duty shall be effectually and properly 
performed. The committees shall, however, be at liberty, whenever they may 
deem it necessary, to call upon any zemindar or farmer, either by a perwana 
from themselves or through the Collector, as may be deemed preferable, to 
make such repairs to the embankments situated in the lands of such zemindar 
or farmer as may be required. Should any zemindar or fanner, after the receipt 
of such perwana, neglect to make the necessary repairs, the committee shall 
submit to Government an estimate of* the expense required for that purpose, 
and the repairs shall, in all such cases, be made by the officer of Government, and 
the expense recovered from the zemindar or farmer who was bound to keep the 
embankments in apr<mr state of repair. ” The remaining sections of this Begula- 
tion provide for [51 5 J cuts and sluices in embankments, and for the prosecution 
and punishment of persons damaging or injuring embankments. No provision 
was; however, made for determining whether any particular embankment was one 
which the zemindar was bound, under the conditions of the Permanent 
SettStehent^ to maintain at his own expense. And further, we find no provisions 
as to the manner in which sums expended upon the repair of embankments 
were Id be. recovered from the zemindars, if they did not discharge them 
Tohmtaiily. But in those days the rule laid down had only just commenced, 
and no semindar would have thought of resisting the perwana of the Embank- 
menii G6mmittee, or of the Collector, such a perwana, issued under the express 
, Ihthdri^ of a Begulation, being regarded as an Order of the Sirkar . or 
Ooterhmeht* The power of the executive being thus brought to ^ar directly 
i 3 qK>n the zemindars in this matter, there appears to have been no further 
difficulty felt for a number of years, and we find no further legislation till 1829. 

Beg. XI of that year merely abolished Embankment Committees, and 
transferred thdlr duties to such offieers as might be appointed by the Governor- 
General in Council. We have nothing then till we come to Act XXXIl of 1865, 
Which repeals the prevfous Begulations, and substitutes amended precisions 
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therefor. The immsione ot this Aot axe briefly as follows*:' — A publio emhiuik- 
ment was defined to be an embankment now or hereafter kept up by the offleers 
of Government at the expense either of Government or of any private 
individual. In many instances zemindars, in order to escape the responsibility 
and trouble of maintaining and repairing embankments by their own agents, 
had compounded with Government to have the work done by the ofiicers of 
Government who had charge of the public embankments. It is matter of history 
that the Baja of Burdwan gave up the annual sum of Bs. 60,000, which, 
at the time of the Permanent Settlement, was deducted from his jama in con- 
sideration of his undertaking the duty of poolbundi. But to return to the Act 
of 1855, a Superintendent of Embankments was appointed under the provisions 
of this Act, and he was vested^ with large powers of effecting improvements — (Q 
by taking over pri^g^te embankments, (ii) by removing those which [516j 
proved obstructive to drainage, Ac., (iii) jpy changing the line of any public 
embankment or making a new one, and (iv) by enlarging, &c., any embank- 
ment. The Bevenue authorities were now for the first time vested with 
exclusive 3 urisdiction in all matters provided for by the Act, and the jurisdic- 
tion of the Civil Courts was expressly excluded. There was also a provision 
in s. 6 that the cost of keeping up private embankments taken under 
Government wae to be charged upon persons bound to keep up such 
embankments. But in this Act, as in previous enactments, no provision is made 
for deciding in any particular case whether any individual embankment is to be 
repaired at the expense of Government, or at that of the zemindar in whose estate 
it is situated. The rest of the Act provides for compensation to persons 
injured by the works, sluices, and cuts ; for specifications and estimates 
of the expense of keeping up the embankments maintained at the cost of 
the zemindars and others ; and for the recovery of these expenses as arrears 
of revenue. The law remained in the state in which this Act of 1855 loft it 
until 1873, when Aot VI of that year was enacted by the Bengal Council. 
This Act repealed Act XXXII of 1855. It defined a public embankment to be 
an embankment maintained by the officers of Government. The main 
features of this Aot were these : — (i) The powers of the Superintendent were 
transferred to the Collector, and enlarged for the construction of new works 
and for improvements. In fact, by the Act of 1855, and more especially by 
this Act of the Bengal Council, the Collector was invested with authority 
similar to that exercised by the Commissioners of Sewers in England under the 
6 Henry VI, c. 5 ; 3 & 4 Will. IV, c, 22i 4 & 5 Viet., c. 45 ; 12 & 13 Viet., c. 50 ; 
23 & 24 Viet., c. 51, and other Statutes, (ii) The costs of all works executed 
under the Act were to be borne rateably by the zemindars of the estates in 
which were situated the lands benefited or protected by the repairs or works 
executed. Similarly, in England, all persons whose property derives any 
advantage from the works of the commissioners may be assessed in respect 
of that property : Soady v, WtUon (3 A. & E., 248). The zemin-ffilTj 
dars were empowered to levy a certain proportion of these expenses from 
the tenure-holders who were subordinate to them. Now it may be contended 
that the adoption of this principle of rateability in this Aot amounted to a 
virtual renunciation on the part of Government of the principle which, as I 
have pointed out, had existed in former enactments, — the principle, that is, of 
making individual zemindars personally liable for the cost of maintaining those 
embankments which were situated in their estates. Now, from what has 
already been said, it will be seen that the change thus made in the law had the 
effect of introducing into this country a principle which has long existed in Eng- 
land, eygid jjias been recognized and regulated by the Statutes of Sewers, under which 
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trhe burden of keeping^ up sea-wullsr embankments, and similar works is thrown 
rateably upon the persons whose property is benefited by the construction and 
maintenance of these works, (iii) The Engineer was invested with certain powers 
for therepair of public embankments: these powers to be exercised subject to 
the control of the Collector, (iv) A specification, to be found in Sched. D of 
the Act, set out and enumerated, for the first time, the embankments which are 
maintainable at the expense of Government : and the Lieutenant-Governor is 
vested vrith power to enter any new embankment in this schedule or to remove 
any existing embankment .therefrom, (v) Schedule E contains a further 
specification of certain sums contributed annually in accordance with custom 
for certain parganas in the Moorshedabad District towards the maintenance of 
the embankments thereof, and it is to be observed that Bukunpore — the 
pargana with which this suit is concerned — is one of the parganas specified in 
that schedule. The jurisdiction of the Civil Courts is excluded in respect of all 
things done under the authority of the Act. 

I now turn to the four questions which, as I have already mentioned, have 
* to be disposed of in order to the decision of this case ; and the first of 
these questions with which I have to deal is, whether there is any common law 
liability oast upon the defendants, to repair the particular embankment with 
which this case is concerned. Now, in the whole of the legislation which I 
have just examined, there is nothing to be found which [5183 presupposes 
or assumes any such liability ; and this point is of the more importance 
when we remember that the preambles of the old Begulations contain, in 
very many instances, a recital of what the framers of those Begulations 
considered to be the antecedent common law of the country. The only 
liability spoken of is a liability based upon the conditions of the Permanent 
Settlement, and this is very different from common law liability. If there had 
been any such common law liability, it would have been imnecessary to insert 
special stipulations in the Permanent Settlement kabuliats. It would be 
reasonable to suppose that the proprietor of an estate bordering upon a 
river should not be allowed to alter the natural Condition of tlie land so as 
to cause injury to his neighbours by letting the water in upon their lands : 
but there is nothing reasonable in the supposition that such a pro^srietor 
should be compellable to construct and maintain artificial works in order to 
confer a benefit upon bis neighbours by protecting their lands from inunda- 
tions that would happen in the normal state of things. He might himself 
receive little or no advantage from expensive works, the benefit of which 
would be enjoyed by strangers, who had contributed nothing towards their 
construction or maintenance. According to my view, and so far as I have 
been able to discover, there is, under the common law of this country, no 
IjlsbiUty cask upon a ripwian proprietor to construct artificial works or keep 
them in repair. There is no such common law liability in other countries 
so far as I have been able to discover. In England, it has b^n decided 
in the case of Hudson y. Tabor (L. B., 2 Q. B. Div., 290), that, apart 
boil prescription, there is no liability (Mt on a frontager to maintain walls for 
the protection of the land. At page 294 of the report in this case, the ancient 
usSM of the realm is discussed ; and Lord Coleridge, 0. J., says : — The whole 
of 'this procedure is entirely inconsistent with the notion that, at common 
kw, the fronta^r could be compelled, by action, to repair any part of 
such defences which had been injured by the outrageousness of the sea. ” 
And an examination of the rest of the judgment will show that, accord- 
ing to the view takei^ by the Court of Apped in that case, there is cast 
tSlBl upon a IrontogerK’by ^ bommon kw, no liability to put fi»sh.materials 
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on the top ot a sea-wall, from time to time, in order to k^p it up to the proper 
height. See also the report of this ease in the Court hikm (L. B., 6 Q. B., 
Div., 225). In the ease of Bex v. The Pagham Commissianere (8 B. and Cm 855), 
it was decided that no obligation lay upon persons occupying lands adjoining 
the sea to erect works for the protection of their neighbours, and that there 
was no liability to indemnify them against loss. In the case of MorUmd v. Cook 
(L,B., 6 Eq., 252), there was an acre-soot levied rateably for the repair of these 
works. It was there based upon a covenant, and this covenant was held to be 
binding on purchasers without notice thereof. An ejcamination of the oases upon 
this subject will show that the liability to construct or repair sea-walls was, in 
some instances, imposed on individuals by covenant amongst themselves ; and, 
in other instances, is regarded as a liability of contributing rateably, imposed 
by the common law upon all persons benefited by the construction and main- 
tenance of such woiiks. In the case of Bex v. The Commtssioners of Sewers for 
Essex (1 B. and G., 477), it was held, that all persons enjoying the benefit of a 
sea-wall are bound and liable at common law to repair and maintain it in the 
absence of any special custom or contract for that purpose. This liability is , 
opposed to the supposition of any exclusive liability on the part of an individual 
to construct or maintain a sea-wall or embankment upon his own land for the 
benefit of his neighbours’ land. 

' Then, secondly, are the defendants liable by prescription ? On this point it 
may be sufficient to say that no case of prescription has been established by the 
evidence, and very strong and clear evidence would be necessary in order to 
establish such a prescription. In the case of Mason v. The Shretvshtiry and 
Hereford Badivay Company (L. B., 6 Q. B., 578), a natural watercourse, called 
Ashton Brook, flowing through the plaintiff’s land, had been diverted for 
upwards of forty years by a canal company under the powers of their Act, and 
the bed had become silted up, and was no longer adequate to carry off the flood 
water in its natural [ 820 ] state. The canal was discontinued, and the waters, 
restored to their former course, and the plaintiff’s land was thereby flooded 
and damaged. The Court held that the plafiitiff had no legal ground of complaint. 
Blackburn, J., said : — ** Before the canal was made, the person whose estate 
the plaintiff now has had the ordinary rights and liabilities of a riparian owner 
on the banks of a natural stream. He was entitled to have the waterflow to 
him in its natural state, so far as it was a benefit, as, for instance, to turn his 
mill or water his cattle ; and he was bound to submit to receive the water, 
so far as it was a nuisance.” Now, this is a strong case, seeing that the 
canal works had been in existence for more than forty years ; and 
notwithstanding this, it was held that the plaintiff had no legal right to the 
continuance of the benefit conferred upon him by their construction. See 
also Hudson v. Tabor (Li. B., 2 Q. B. Div., 290), where it was remarked, that 
the mere fact that each frontager had always maintained the wall in front of 
his land, and that no one had thought it necessary to erect a wall to protect 
his land from his neighbour’s land, was not sufficient evidence to establidi a 
prescriptive liability on the part of the defendant to maintain the wall for me 
protection of the adjoining landholders. 

1 come imw to the third question — Are the defendants bound by the 
conditions imposed upon them by the original ^ant made at the time of the 
Permanent Settlement ? The stipulation in their kabuliat is as follows I 
shall make embankment works of the said mouzas at the proper time. Sbeuid 
there be any loss from any negligence, that loss shall be mine.” Now I 
there can no doubt that the effect of s. 67 of Beg. VIII of 1793 was to 
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this stipulation in the kabuliat binding upon them for all future time. It is 
possible that this stipulation was ma^ in the interests of the ryots and was 
in furtherance of the policy which the Government of the time enunciated in 
many of the Begolations — the policy, that is; of protecting and providing for 
'the interests of the ryots. Two points have to h& considered in connection 
with the question with which I am now dealing : firait if there was such 
a liability imposed by the original grant, can the plaintiff maintain this 
[ 821 ] suit, seeing that he was no party to that contract, if the term " contract ’ 
may be applied to the agreement entered into between the Government and the 
zemindar ; and secondly ^ is the embankment with which this case is concerned 
within the provisions of that stipulation ? Now, that the plaintiff can maintain 
this suit, I think the case of The Mayor of Lyme Begts v. Henley (1 Bing. 
N. 0., 222), is an authority. In that case, Park, J., said; — “ It is, however, 
further urged, that whatever engagement the Corporation may be under as 
Between them and the Grown, so as to render them liable either to forfeiture of 
their charter, or any other proceeding by the Crown, yet that no stranger can 
take advantage of such engagement and maintain an action. It is admitted 
that if their liability arose by prescription, they would be indictable, and also an 
action would lie for special damage, as in the Mayor, of Lynn v. Turner 
(Cowp., 86), Churchman v. Timstal (Hardr., 162), Payne v. Partridge (Show., 
255), and many other authorities which it is unnecessary to cite ; because it is 
clear and undoubted law, that wherever an indictment lies for non-repair, an action 
on the case will lie at the suit of a party sustaining any peculiar damage. Now, 
we are unable to see any sound distinction between a liability by prescription 
and a liability arising within time of memory, but legally created. We do not 
say that prescription necessarily implies a charter or grant, but it necessarily 
implies some legal origin, and a charter would be a legal origin. Suppose that 
a prescriptive obligation were alleged, and that a charter granted before time 
of memory were produced, and so the legal origin were shown, would that destroy 
the prescription? Certainly not. Would the obligation arising from that 
charter have been less binding withjn a few years after it was granted, than 
it is now after a great lapse of time ? Certainly not. If then the origin be 
legal, how can it be important when it took place ? We do not go the length 
of saying that a stranger can take advantage of an agreement between A and B, 
nor even of a charter granted by the king, where no matter of general and 
public concern is involved ; but where that is the case, and the king, for the 
benefit of the public, has made a certain [ 622 ] grant imposing certain 
public duties, and that grant has been accepted, we are of opinion that the 
public may enforce the performance of those duties by indictment, and individuals 
peculiarly injured, by action. ** Whether the grant to the defendants in this 
case was a matter of sufiScient general and public concern, is a question which 
I thin^ it will be unnecessary to decide upon this part of the case, because, 
upon the second point which I am about to notice, I am satisfied that no liabi- 
lity under the conditions of the kabuliat can be enforced as to this particular 
ei^ankment. Were it otherwise, I would have no hesitation in deciding 1>hat 
b^h the grant and the stipulation in the grant were of general and public 
concern. 

The second point to be considered in connection with this third question is, 
whether this particular embankment is within the covenant contained in the 
defendants* kabuliat. The Munsif has found that it is, but it appears to me 
that this finding is based on insufficient evidence ; and I concur in the decision 
of the District Judge ^ upon this point. It was argued before us that the 
condition in the kab^iat ought to apply, not only to the embankments which 
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were in existence at the time of the Permanent Settlement and which might 
have been supposed to be within the intention of the Government and the zemin- 
dar who executed the kabuliat, but also to all embankments which might at any 
future time be considered necessary for the protection of the land ; but this is 
an argument in which I am unable to concur. The progress of the country 
and of engineering skill, and the increase of population necessitating the 
bringing of fresh land into cultivation, have, within recent years, rendered 
possible and created a demand for works of reclamation and drainage which 
cannot reasonably be supposed to have been within the contemplation and 
intention of the Government and the zemindar of 1793. I think, then, that 
the only reasonable construction to be put upon the kabuliat is, that 
the zemindar is bound to repair such embankments as in 1793 and previously 
had usually been repaired by the zemindar. As the District Judge has 
found that the particular embankment in this case does not fall within 
that category, I think that the defendants cannot be made liable to repair this 
[528] embankment upon the basis of any stipulation contained in the original 
kabuliat. 

Then, as to the fourth and last point, are the defendants bound to repair 
by reason that this is one of the embs^nkments for the repair of which they 
receive a contribution from the Government ? I think that there is not sufficient 
evidence upon the record to enable us to determine this point, and that there 
ought to be an enquiry as to the circumstances under which, and the objects 
for which, this allowance has been made by Government ; and I concur in the 
remand order proposed by my learned colleague. 

Case remanded. 
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APPELLATE OBIMINAL. 

The mh July, 1881. 

Pbesbnt : 

Mb. Justice Cunningham and Mb. Justice Pbinsbp. 

Hursee Mahapatro Petitioner 

versus 

Dinobundo Patro Opposite party.* 

Tributary Mehals — Mohurbhw^' — Jurisdiction — British India. 

A British subject residing in ^Iidnapore, in Bengal, was charged before the Maharaja of 
'Alohurbhunj with having committed the offence of defamation in Mohurbhunj, in the Tributary 
Mehals. 'On an application made by the accused to the Magistrate of Midnapore, objecting to 
be tried by the Baja of Mohurbhunj, the Commissioner of Cuttack, who was also Superinten- 
dent of the Tributary Mehals, directed that the case should be transferred to Midnapore 
and tried by the Magistrate of that district, who had the power of an Assistant Superintendent 
of the Tributary Mehals. The accused, while being tried, moved the High Court to set aside 
the proceedings at Midnapore, on the ground thac the offence not having been committed 
within the district the Magistrate was acting without jurisdiction. 

ffeldf that the proceedings were without jurisdiction. 

Per Cunningham, J. — The Tributary Mehals arc now, as they were in 1874, a portion of 
British India, which the Government of India has been pleased to exempt from the ordinary 
law and jurisdiction of the Courts, and to govern by means of special officials and enactments. 
^'^Wiatever may be the powers of Government as to Mohurbhunj, those powers do not extend to 
pai] empowering the legally constituted tribunals of a British district to follow in that 
district, and in the case of residents in it, any procedure, and to exercise any other jurisdiction 
than that created by the law. 

Per PRINSEP, J. — The territory of Mohurbhunj is a part of British India, but at present 
not subject to any laws not specially extended to it. The Tributary Mehals being British 
India, and being excluded from the operation of all the laws in force in British India, unless 
expressly extended to them, the orders of Government conferring powers on particular officers 
over criminal offences committed within those mehals are Ultra vires. 

The facts which gave rise to this rule being issued were as follows : — 

A complaint was preferred to the Baja of Mohurbhunj by one Dinobundo 
Patro, the dewan of the Baja, charging the petitioner and two others wh^ 
libel. Thereupon the Baja issued summonses and warrants for the attendai^ 
of the accused, one of whom, the petitioner, was a ryot of the Baja’s, holding 
lands and residing in Midnapore, The process was sent to the Magistrate 
of Midnapore for the purpose of being executed, and the petitioner then applied 
to the Magistrate not to execute the process not on the ground that the Baja had 
no jurisdiction to try him, but that as the Baja was personally concerned, a fair 
trial would not be held. 

* Criminal Motion, Ho. Wfipi 1661, against the order of J. C. Price, Bsq*, Magistrate of 
Midnapore, dated the ISUi Docmber 1660. . ^ 
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The Magistrate, on the 30th June 1880, forwarded the petition i3ie 
Superintendent of the Tributary Mehals, an office then held by the Oommis- 
sioner of Cuttack ; and he, on the 12th July, addressed the Raja, requesting him 
to make over the papers of the case to the Magistrate of Midnapore, who wag 
also vested with the powers of an Assistant Superintendent of Tributary 
Mehals. Two of the accused were then summoned to appear before the latter 
officer, and after several witnesses had been examined, he, on the 13th December 
1880, framed a charge against them under s. 500 of the Penal Code. This 
charge was entitled as made by “ the Assistant Superintendent of the Tributary 
Mehals, ** and was as follows : — 

I, J. C. Price, Officiating Assistant Superintendant of Tributary Mehals 
hereby charge you, Hursee Mahapatro, Baidi Bagh, as follows : — That you, on 
or about the end ol«Phalgun last, at Baripada, in Mohurbhunj, defamed one 
Dinobundo Patro Naib of Nyabasan Parganna, by saying that he had taken 
[525J bribe of Rs. 5,000 to get the Nyagram Rajah a loan from the Mohurbhunj 
Maharaja of Rs. 25,000, also by referring to, and confirming the allegations 
made in a petition previously submitted to the Maharaja, and thereby 
committed an offence punishable under s. 500 of the Indian Penal Code, and 
within the cognizance of this Court. And I hereby direct that you bo tried by 
the said Court on 4)he said charge. 

(Sd.) J. C. PRICE, ‘ 

Supdt. 

The 13th December, 1880, 

The prosecution then proceeded till the 18th January, when one of 
the accused was acquitted, the charge as against him being abandoned. The 
other accused then entered into his defence, and called witnesses, but previous to 
judgment being delivered, he moved the High Court to set aside the proceedings 
as having been without jurisdiction, and obtained the rule which now came on 
to be argued. ^ 

The Advocate-General (the Hon'ble G, C, Paul) with him Mr. Phillips, 
appeared to show cause on behalf of Dinobundo Patro the dewan of the 
Maharaja of Mohurbhunj. The first question in this case is the jurisdiction 
of this Court to interfere in the matter. We contend that Mr. Price, as Assist- 
ant Superintendent of the Tributary Mehals, is not a Court subordinate to this 
Court, and therefore not under this Court’s powers of control and supervision. 
He was not acting as a Magistrate, but under, a different capacity, viz,, that of a 
political officer, and this Court can only interfere when he is acting as a 
subordinate Court, as it has no such powers over private individuals. Moreover, 
this jurisdiction has been exercised under orders from the Local Government 
for a long series of years, and cannot now be questioned on a rule like this, 
and this question should not be raised on an application of this kind, especially 
when nothing has yet been done. We further contend that Mohurbhunj is not 
British India, but foreign territory, for the Regulations do not show that it is 
British territory. [CUNNINGHAM, J.— Is the Government [526] represented ? 
We ought to know if the Government concede that Mohurbhunj is not a portion 
of British India.] We do not appear for the Government on the present occa- 
sion, as they have had no notice of the rule. 

Mr. Phillips followed on the same side. 

Mr. M, Qhose in support of the rule. — This Court has jurisdiction over all 
Magistrates who are subordinate, whether they profess to act as such or not. 
Mr. Pricers a Magistrate ordinarily subject to this Court’s powers of ’superin-^ 
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tendence, and he is acting as a ‘ Court* and trying a case within the jurisdiction 
of this Court, though he may choose to call himself*** Assistant Superintendent 
of Tributary Mehals, " an office unknown to the law. He must show that the 
law allows him to act as such without being subject to the superintendence of 
this Court. If a Judge or a Magistrate convicts any subject of Her Majesty, 
such Judge or Magistrate cannot oust the jurisdiction of this Court by saying 
that he had convicted not in his judicial, but in his executive, capacity. It is 
immaterial how Mr. Price chooses to describe himself in the proceedings, for 
that will not alter the case or his real character. [CUNNINGHAM, J. — Have 
you any authority on this point ?] There is a well known class of cases where 
this Courti under s. 15 of the Charter, has set aside proceedings of Magistrates 
under s. 518 of the Criminal Procedure Code, which are expressly declared by 
law to be non-judicial proceedings ; see Banee Madhub Ghose v. Wooma Nath 
Boy Chowdhry (21 W. R., Cr., 2$), Chunder Coomar Boy v. Omesh Chy/nder 
Majoomdar (22 W. R., Or., 78), Sree Nath Dutt v. Unnoda Chum Dutt (23 
W. B., Or., 34). The principles of these cases apply to the present case, and 
they were considered by a Full Bench : In re Chundsr Nath Sen (I.L.R., 2 Calc., 
293). And again subsequently considered by all the Judges in Gopi Mohun 
Mullich V. Taramom Chowdhrani (I.L.R., 5 Calc., 7 ; S. C., 4 C.L.R., 309). In 
Shurut Chunder Banner jee v. Bama Churn Mookerjee (4 C.L.R., 410), I contended 
that this Court [5273 had no power to set aside, on revision, an order of a Magis- 
trate not made in his judicial capacity; but Morris and White, JJ., decided against 
me, on the ground that the Magistrate had acted without jurisdiction, and that 
case has been followed by other Judges. This Court has, therefore, jurisdiction 
under the Charter to set aside the proceedings of a subordinate Magistrate, 
which are themselves without jurisdiction. The next question is, whether 
Mohurbhunj is a part of British India and subject to the Code of Criminal 
Procedure. If it is not British India, then my client can only be tried under 
the provisions of the Extradition Act, and by a Court subject to the ordinary 
jurisdiction of this Court. But if it is not British India, then my client cannot 
be tried in Midnapore, as that would be contrary to the provisions of s. 63 of the 
Criminal Procedure Code. [CUNNINGHAM, J. — But we have the power to 
transfer a case to Midnapore if we choose.] Yes, if Mohurbhunj is British 
India, and in that case my client would be tried by Mr. Price in his capacity 
of Magistrate, and have a right of appeal to the Sessions Judge, to which we do 
not object. He objects to be tried by a Court which the law does not recognize. 
But I contend that Mohurbhun] is British India ; see Hunter's Statistics, Puri and 
Tributary Mehals ; Regs. IV of 1804, XII of 1806, ss. 36, 37, XIII of 1M3, s. 13, 
XI of 1816, V of 1818, s. 6, Act XX of 1850 ; and Damodar Gordhan v. Deoram 
Kanji (I. L. R., 1 Bomb., 367), Mohurbhunj being part of British India, 
and not included in the Scheduled Districts Act, the orders of the 
Government empowering Mr. Price, the Raja of Mohurbhunj, and the 
Commissioner of Cuttack to try oases are ultra vires ; and if it be contended 
that Mohurbhunj is not a part of British India, then the Government should 
have notice before your Lordships decide that question. 

The Court, accordingly, took time to consider, and subsequently directed 
notice to be served on the Government of Bengal. The case was then re-argued, 
and Mr. Phillips, Standing Counsel, appeared on behalf of the Government, 
and contended that Mohurbhunj was not a part of British^ India. He 
[ 628 ] referred to La4shmi Narain v. Ba^'a Partap Singh (I. L. B., 2 All., 1), 
and objeoted to the jurisdiotion of the High Court. Mr. M. Ghose re-argued 
the whole case, add contended that Mohurbhunj was within British India, 
and that the trial of the petitioner in Midnapore ought to be set.ai^lde. 
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The JadimeniB of the Court (Cunningham and Pbinsep, JJ.) were as 
foUows 

CuDlillldllAlli* J« — This case comes before us in the exercise of our powers 
of criminal revision. 

The facts, as set out in the petition of Hursee Mahapatro, are as 
follows : — 

A complaint was preferred to the Raja of Mohurbhunj, charging the 
petitioner and two others with libel. Thereupon the Raja issued summonses 
and warrants through the Magistrate of Midnapore for the attendance of 
the accused, who are residents of that district. The accused petitioned 
Mr. Price, the Magistrate of Midnapore, that the case should not be tried by 
the Raja. The Magistrate forwarded th^ petition, on the 30th June 1880, to 
the Superintendent of the Tributary Mehals (a post occupied by the Commis- 
sioner of Cuttack) ; and on the 12th July 1880, he addressed the Raja, request- 
ing him to make over the papers of the case to the Magistrate of Midnapore ; 

“ who,” it was observed, ‘ has the powers of an assistant to the Superintendent 
of the Tributary Mehals.” This officer, under his usual official seal, summoned 
two of the accused. They appeared before him, several witnesses were 
examined, and on the 13th December 1880, he framed a charge against 
them under s. 500 of the Penal Code. This charge was entitled as made by* 
“ the Assistant Superintendent of the Tributary Mehals.” 

On the 18th January 1881, the prosecution was abandoned against one of 
the accused, and Mr. Price directed his acquittal. 

The remaining accused then examined his witnesses, and the case was 
argued. Judgment has not yet been delivered, and the accused has now moved 
the High Court to set aside the proceedings as having been without jurisdiction. 

[ 529 ] The question before us is, whether the proceedings before Mr. 
Price, either as Magistrate of Midnapore, or Assistant Superintendent of the 
Tributary Mehals, have been without jurisdiction , and whether, supposing 
them to be without jurisdiction, he is, in his capacity of Assistant Superinten- 
dent of the Tributary Mehals, amenable to the revision powers of the High 
Court. 

The estate of the Raja of Killa Mohurbhunj forms a portion of territory 
which was ceded by the Mahrattas to the British Government in 1803 ; it forms 
one of a group of estates known as “ the Tributary Mehals. ” 

The history of these mehals, as shown by the Regulations, Acts, and orders 
of Government, and so far as concerns the present enquiry, is as follows : — 

Reg. IV of 1804, after reciting that the province of Cuttack, including 
Balasore and other dependencies of the said provinces, had been ceded to the 
East India Company in full sovereignty, and that it was necessary to provide for 
the administration of criminal justice formed the province into a 'zilla' with two 
divisions, and a Magistrate in each ; extended the Criminal Regulations of 
Bengal ; but provided that the Court should not have power to take cognizance 
of cases committed before the 14th October 1803, the date on which the fort * 
and town of Cuttack surrendered to the British arms. 

Reg. XII of 1805 provides for the collection of public revenue in Zilla 
Cuttack. It recites and, with certain modifications, confirms a proclamation 
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. by ths dommisfuoners, dated 16th September 1804, regarding the rights 

of landownws in the * Mogulbundi’ tnust of the zilla, viz., that part in which 
the land itself was responsible for the revenue ; and, after generally extendii^ 
the l^gulations as to the settlement and collection of public revenue, it provi* 
des against the implication that any of those Begulations are, for the present, to 
be considered to be in force in certain enumerated jungle or hill zemindaries 
occupied by a rude and uncivilized race of people, with the proprietors of which 
engagements were formed by the late Board of Commissioners for the payment 
of a certain fixed Government rent or tribute to Government, The same 
exemp* C 680 ] tion was extended to Mohurbhunj, with the provision that the 
Colleotors should conclude a settlement with the proprietors of that estate for 
the payment of a fixed annual Government rent on the same principle as that 
observed in the case of the other hill or jungle zemindaries. 

Beg. XIII of the same year* deals with the maintenance of order and 
administration of justice in Cuttack, an^ (after excluding certain tracts) forms the 
rest of the district into one zilla, instead of two, as provided by Beg.' IV of 1804. 

^ Section 13 extends the Beng. Begulation as to criminal justice to the zilla, 
but excludes from its operation certain hill zemindaries and the territory of 
Mohurbhunj. 

Beg. XIV of the same year, in providing for the administration of civil 
justice, makes a similar extension of the Beng. Begulation, and contains a 
similar exemption to that contained in Beg. XII. 

By Beg. XI of 1816, provision was made for trying inheritance suits 
‘ in ceiiiain tributary estates * excepted by Reg. XIV of 1805, s. 11, from the 
ordinary law. These suits were to be heard by the Superintendent of the 
Tributary Mehals, an officer who appears to have been appointed in 1814 
(Hunter's Statistical Account of Bengal, Orissa, 196), but of whose appointment 
no official notification has been brought to our notice. The sub-division of 
estates was forbidden, and no suit cddld be taken up, the cause of action in 
which arose previous to the 14th October 1803, the day on which the fort and 
town of Cuttack surrendered to the British arms. 

An appeal from the Superintendent lay to the Sadr Adawlut, and in some 
oases to the King in Council. 

The relations of the Baja of Mohurbhunj to Government are defined by a 
' treaty engagement' executed by the Baja, dated 1st June 1829. By this the 
Baja engaged with the East India Company always to maintain himself in sub- 
mission and loyalty ; to pay annually as peshkush for the zilla Bs. 1,001 ; to 
apprehend fugitives from Orissa ; to apprehend and give up for trial on demand, 
any ryot who had committed ‘ an offence' within the Mogulbundi territories,; to 
provisions to the Company's troops when ‘ passing through my territories ; 
to offer no^ impediment to subjects of the Company passing through 
my boundaries * to depute a contingent force of my own troops,' and to act 
with the forces of Government against recusant rajas, receiving only rations. 

Act XXI of 1846 enabled the Governor-General in Council to remove any 
of the estates mentioned in s. 2 of Beg. XI of 1816 [including Mohurbhunj] and 
to place them under the jurisdiction of an officer to be appointed by the Govern- 
ment of Bengal and to ^ bu called / Agent for the Suppression of Meriah 
Sacribces,' and his suboi^inates* 
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The agents so appointed were to be guided by instructions from time to 
time received from the Government of India through the Local Government ; 
and the Government was empowered to prescribe rules for their guidance, and 
to prescribe the finality of their decisions in civil cases, and the class of criminal 
cases which they were to submit to the Sadr Court. 

Act XX of 1860, after reciting that certain zemindaries and Mohurbhunj 
were temporarily exempted by Begs. XII and XIII of 1805 from the ordinary 
revenue and criminal law, and that it was desirablo to provide for disputes as 
to the boundaries of zemindaries, provided that any boundary dispute between 
the excepted estates and estates subject to the Beng. Begulations should be 
tried by the Superintendent of the Tributary Mehals, subject to confirmation 
by the Government of Bengal. On the 24th September 1851, the Lieutenant- 
Governor of Bengal-Appointed Mr. Schalch,*the Magistrate of Midnapore, to be 
an ex officio Assistant to the Superintendent of the Tributary Mehals. In 
conformity with orders of the Secretary of State, dated 26th July 1860, adop- 
tion sanads were granted to the Bajas of these mehals, which are therein descri- 
bed as ‘ estates ’ when subsequently the word ‘ estates* was directed by the 
Lieutenant-Governor to be substituted. In speaking of them, the Government 
of India directed that the designation of ‘ state* as emloyed by Lord Canning 
should remain unaltered. 

On the 12th December 1870, the Secretary of the Bengal Government 
addressed the Magistrate as “ ex officio Assistant Superintendent, Tributary 
Mehals,** informing him that, as ex officio Assistant Superintendent of the Tribu- 
tary Mehals, he [ 582 ] was empowered to take up for trial all offences commit- 
ted within the Tributary Mehals not punishable with death, and to pass 
sentences not exceeding seven years, submitting his proceedings, in each case, 
to the Superintendent : trials thus conducted were to be, as far as possible, in 
accordance with the Criminal Procedure Code. 

In 1872, the Government of India Vested the Superintendent of the 
Tributary Mehals with the powers exercised by a Sessions Judge in Begulation 
Districts, and with power to hear appeals from sentences passed by any 
subordinate officer in Tributary Mehal cases. 

On the 30th April 1873, the Government of Bengal addressed the 
Superintendent of the Tributary Mehals, in answer to a letter submitting a tabular 
statement of the powers then exercised by officers in the tributary estate of 
Orissa, and the powers which, in the opinion of the Superintendent, ought 
to be exercised in accordance with the spirit of the new Criminal Procedure 
Code ; authorized the Superintendent to exercise the powers of Mpigis- 
trate of a District, and of a Sessions Judge under s. 15 of the Act ; and gave 
him power to hear appeals from sentences under s. 36. The Magistrates and 
ex ojfficto Assistant Superintendents of Tributary States were invested with the 
powers of a Magistrate of the first class and under ss. 36 and 222 of the Code. 

Up to this point the effect of the Acts of the Government, political, execu- 
tive, and legislative, appears to have been — 1st, that the Tributary Mehals had 
become an integral portion of British India within the scope of tlie general 
powers of the Government, and subject to any legislative enactment duly 
passed in their behalf ; and 2ndly, that they had been expressly exempted from 
the ordinary law of the country, and were administered by specially appointed 
officers under special enactments. As to these orders, it is important to 
remember^hat, by virtue of s. 25 of the Indian Councils Act, 1661 (24 and 2% 
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Vieti., c. 67 no question oan arise as to tiie validity of any role, law, cor regida* 
, tion made by the Qovemor-Qoneral, or the Ijocal ^vmmment, fo® Non-Be^a* 
tibn Provinces iirior to Ist August 1861, on the ground of its having been made 
otherwise than in accordance with existing law. 

[ 688 ] We have now to consider whether the position of Mohurbhunj was 
affected by the Laws Local Extent Act and Scheduled Districts Act passed 
in 1874. 

It has been urged that, inasmuch as Mohurbhunj is not specified among 
the Scheduled Districts of Bengal in the first schedule of Act XIV of 1874, or 
the sixth schedule of Act XV of 1874, it is under, s. 3 of the latter Act, subject 
to the ordinary law in force throughout British India. 

• 

This contention, however, proceeds, in my opinion, on a misconception of 
the import and effect of those measures. 

^ It is obvious from the preamble to Act XIV of 1874, that the ‘ Scheduled 
Districts' specified in the schedules of that Act and Act XV were not the whole 
but merely * among * the parts, of India which had either never been brought 
within, or had been removed from, the ordinary jurisdiction of the Courts. 

It is indeed clear from the preambles and general language of the Act 
s. 3), that the object was to declare, and in some instances consolidate, the 
existing law, and to clear away uncertainties as to jurisdiction where they 
existed, — not to alter the political position of any district not expressly 
mentioned in them ; and it was, no doubt, with this intention that s. 8 (k) of 
Act XV provided that nothing in the Act should affect the operation of any 
enactment not mentioned in any of the schedules. 

Now Begs. XIII and XIV of 1805, and Reg. XI of 1816, Act XXI of 1845 
and Act XX of 1850, were in force at the time of the passing of the Laws 
Local Extent Act. They are not me&tioned in the Schedule to Act XV of 1874, 
and they are, therefore, unaffected by its provisions. 

The position of the Tributary Mehals was, accordingly, in my opinion, 
unaffected by the two measures in question. The subsequent repeal of some of 
the Regulations and Acts just mentioned would not, owing to the saving clause 
inserted in Repealing Acts, — s. 1 of Act XVI of 1874, — affect any esta- 
blished jurisdiction or form of practice or procedure or existing usage, office or 
appointment ; and we must hold accordingly, that the Tributary Mehals are now, 
as they were in 1874, a portion of British India, which the Government has been 
[68U pleased to exempt from the ordinary law and jurisdiction of the Courts, 
and to govern by means of special officials and enactments. If this be so, and 
if those special enactments have the effect of removing this part of the country 
from the ordinary criminal supervision of the High Court, it would be question- 
able whether the High Court has jurisdiction to interfere with the proceeding 
of the officials appointed by Government to administer the criminal law in the 
parts of the country so specially circumstanced. 

As to the laws now actually in force in Mohurbhunj, it is impossible to 
deny that the effect of s. 3 of Act XV of 1874 has been to produce some 
obscurity as to the position of those parts of India which, not being Scheduled 
Districts as enumeratef in the schedules to the Acts, are yet not ^ministered 
in complete accordance with the laws declared to in force throughout the 
whole of firitish India except the Scheduled Districts ; and that the difficulty 
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thus occasioned is enhanced by the jffovisions commonly inserted in subsequent 
Acts “ that the measure shall extend to the whole of British India except the 
Scheduled Districts as defined in Act XIV of 1874.” It might be urged with 
great cogency that the intention of the Legislature, as gathered from these 
Acts and especiaUy from the last para of s. 1 of Act XIV of 1874, was, that 
every part of British India not subject to the ordinary law should be adminis- 
tered in accordance with those Acts, or with a scheme framed under the provi- 
sions of 33 Viet., c. 3. 


It is, however, unnecessary, for the purpose of the present decision to come 
to a precise conclusion as to the legal position of Mohurbhunj, the validity of 
the various orders of Government concerning it, or the competence of the officers 
appointed to carry out those orders. The act with which we are concerned, 
was not done in Mohurbhun] by an officer empowered to exercise jurisdiction 
there, but in Midnapore by a Magistrate* empowered to act under the Criminal 
Procedure Code in an ordinary district and trying a resident of that district. 
Now, whatever may be the ix)wers of the Government as to Mohurbhunj, there 
is, in my opinion, no ground for the contention that those powers extend to em- 
powering the legally constituted tribunals [ 535 ] of a British district to follow in 
that district, and in the case of residents in it, any procedure, and exercise any 
^other jurisdiction than that created by the law. When, therefore, the Superin- 
tendent of the Tributary Mehals proceeded to exercise a power not conferred on 
him by the order of 1872, in transferring a case from one district to another, and 
when the Magistrate of Midnapore, dealing in Midnapore with a resident in 
the district, proceeded to exercise magisterial powers under another style, 
and to depart in some material particulars from the provisions of the Court 
as to procedure, these officers seem to me to have been acting without juris- 
diction, and their proceedings ought, accordingly, in my opinion, to be set aside. 


Peinsep, J. — One Dinobundo Patro charged Hursee Mahapatro before the 
Eaja of Mohurbhunj with defamation. The accused, apparently, is a ryot of 
the Baja, holding lands and residing m Midnapore; and process was issued 
by the Baja through the Magistrate of Midnapore for his attendance at 
Mohurbhunj. He petitioned the Magistrate of Midnapore not to execute this 
process, on the ground, not that the Baja had no jurisdiction to try him, but 
that, as the Baja was personally concerned, a fair trial would not be held. 
The Magistrate of Midnapore, who also holds the undefined office of Assistant 
Superintendent of Tributary Mehals, on the 30th June 1880, addressed the 
Commissioner of Cuttack as Superintendent, and apparently in that capacity 
his official superior, recommending that the case should be transferred for trial 
either to Midnapore or Balasore. 

On 12th July, the Superintendent of the Tributary Mehals directed the case 
to be tried by the Magistrate of Midnapore, and requested the Baja to transmit 
the record to that officer. The trial then took place before the Magistrate of 
Midnapore, who, in the course of the proceedings, also signs himself as Assistant 
Superintendent. 

The petitioner having thus succeeded in procuring the transfer of the case 
to Midnapore, has obtained a rule from this Court on the ground that the 
prooeedings of the Magistrate of Midnapore are without jurisdiction. I regret 
that, from the nature Lfi86] of this objection, we have been compelled to have 
the matter fully argued, for ordinarily such conduct would be (Serving ^f no 
consideration 
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This oase has raised points of difficulty regarding the relations of the 
British Government towards the territory of Mohurbhunj, the jurisdiction of 
the neighbouring Magistrates and the Commissioner of Cuttack, or, as they 
are call^, Assistant Superintendents and the Superintendent of the Tributary 
Mehals ; and finally, whether we have any power to interfere either as a 
Court of revision under the Code of Criminal Procedure, or under other powers 
conferred on us under the Charter of the High Court. 

As regards this last point it is argued, that the Magistrate of Midnapore 
and the Superintendent of i»he Tributary Mehals, having been vested with 
certain powers by the Government of Bengal, and in the exercise of those powers 
being in no way subordinate to the jurisdiction of this High Court, we can have 
no control over their proceedings, and at any rate we can have no control until 
they shall have terminated in such ar manner as to enable us to exercise our 
authority as in a writ of hdbeas corpus, • It is sufficient, however, for the purposes 
of the present case, that I should state that, in the view that 1 take of 
the relations between the Government and Mohurbhunj, it is unnecessary for 
*me to consider the full extent of this argument. I should, however, be very dis- 
inclined to refuse to act on a prtmd facie good objection to proceedings taken 
by a judicial officer in British territory acting under authority of a very 
doubtful character, until the person against whom such proceedings were directed, 
had suffered in some way from the consequences of such doubtful jurisdiction. 
It is our duty to prevent, rather than endeavour to cure, the effect of injuries. 
If the argument be pressed to its extreme, it would be necessary for a man to 
be imprisoned, or to have been whipped, or even to be under sentence of death, 
before we could intervene, a position it would be impossible to accept. 

The point which we are really called upon to decide is, whether 
the territory of Mohurbhunj is a foreign state or British India. I 
would, however first of all remark, that even [587] supposing, for purposes 
of argument, that Mohurbhunj is a foreign state, the Magistrate of 
Midnapore would have no jurisdiction to try the petitioner, because 
the offence charged (defamation) being an offence under chap, xxi of 
the Penal Code, and no complaint having been made to him, he has, under 
B. 142 of the Code of Criminal Procedure, no authority to take cognizance of it. 
Further it may be remarked, that the Magistrate would not be competent to 
deliver him to the Baja of Mohurbhunj for trial, inasmuch as the Magisti^ate is 
not a political officer, as defined in s. 3 of the Extradition Act (XXI of 1879), 
appointed by one of the authoiities mentioned in cl. 2. Nor, as far as we are 
informed, is there any officer who could so act, supposing Mohurbhunj to be 
foreign territory. 

I will now proceed to consider whether the tract of country known as 
Mohurbhunj is British India as defined by law : and to determine this, it is 
necessary to consider the manner in which this territory has been dealt with by 
the Legislature since its conquest by the British in 1803. From the terms of 
the treaty entered into between the Honourable East India Company and 
Senab Sahib Boghojee Bhoonsla, on 17th December 1803, it appears that the 
province of Outtack, including the port and district of Balasore, was ceded in 
perpetual sovereignty to the former; and art. 10 refers to certain treaties 
made antecedently by the British Government with feudatories of the Senab 
Sahib Sooba, which were then confirmed (see Aitchison’s Treaties, YoL III, pp. 
97-98). These treaties were made with, several of the chiefs of the Cuttack 
Tributary Mehals as the^ are now called, and are reproduced in Aitohison’s 
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Tv(K|;|ii08, Vol. I, pp. 118 et seq. The Chief of MohuAhunj was not among 
otheiP ehiefs, but that is not material, for it is clear that Mohurbhunj, as well 
as Qther Tributary Mehak, was ceded as portion of the province of Cuttack. 
The terms of Eeg- IV of 1M4 and of Begs. XII, XIH, and XIV of 1806, 
shoWf that within the term “ dependencies of the province of Cuttack*' was 
included the territory of Mohurbhunj, 

IV of 1804, s. 7, gives the 14th of October 1803 as the date of this 
conquest, and the commencement of the jurisdiction of the Courts established 
under that law for the administration [88^ of justice in criminal cases and the 
authority of the Police. And it was declared that the general Begulations in 
force in the provinces of Bengal and Behar should be in force, unless it should 
be otherwise specially directed in any such Begulation. 

In the followiSg*year (1805) three Regulations were passed relating to the 
Zilla of Cuttack, namely : Beg. XII, for the settlement and collection of public 
revenue ; Beg. XIII, for the maintenance of peace and the support and adminis- 
tration of the Police ; and Reg. XFV, for the administration of justice in civil • 
oases : but the territory of Mohurbhunj, together with the estates of other hill 
or jungle rajas or zemindars, now denominated the Tributary Mehals, was ex- 
pressly excluded from the operation of these Regulations, the concluding portion 
of jSach of those Begulations, containing a provision to that effect. The power 
of legislating for the territory of Mohurbhunj was, therefore, clearly asserted by 
the Begulations of 1805, but it was declared that, for the present, the exercise 
of sueb power would be reserved. 

The preamble of Reg. XI of 1816 is to the following effect : — ** Whereas it 
is necessary that provisions should be made for receiving, trying, and deciding 
claims to the right of inheritance or succession in certain tributary estates in 
Zilla Cuttack, which were excepted by s. 11, Reg. XIV of 1805, from the 
operation of the general rules for the administration of civil justice, established 
in the provinces of Bengal, Behar, and Orissa ; and whereas the nature of the 
tenures by which those estates are held, the character of the inhabitants, and 
other local circumstances render it expedient that the estates in question 
should not be subject to partition, but should descend entire and undivided to 
the persons respectively having the most substantial claim according to local 
and family usage, the following rules have been enacted, to be in force from the 
date of the promulgation of this Begulation in Zilla Cuttack." That law provi- 
ded fpr a regular procedure, with, a right of appeal first to the Sadr Dewany 
Adawlut, and ultimately to the King in Council, in the matters above described. 
This )s the first occasion in which I can find mention made of the office of 
Superintendent of Tributary Mehals. 

C»89] The next legislative enactment, in whicli reference is made to the 
Tributary Mehals,^ is Act XXI of 1845. That was an Act passed for the 
supjHPpssion of Meriah sacrifices in the Hill Tracts of Orissa. Section 1 made it 
lawful for the Governor-General in Council, by an order in Council, to remove 
from the jurisdiction and superintendence of the Commissioner and Superinten- 
dent of the Tributary Mehals in Cuttack any of the tributary estates specified 
in i, 2, Reg. II of 1816 of the Beng. Code, and to place any such estates under 
the jurisdiction and sui^rintendence of such officer (to be called the Agent for 
the Suppression of Meriah Sacrifices) and his subordinates, as shall from time 
to time be appointed by the Government of Bengal on that behalf." It is 
important too to note the terms of s. 6, which provide tliat it shall be com- 
petent^foir the Governor-General in Council to prescribe such rules as he may 
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deem proper for the gdidanoe of suoh Agents and subordinatesi and to determine 
to what extent the decision of the said Agents in civil suits shall be finals and in 
what suits an ai^al shall lie to the Sadr Oourt, and to define the authority to 
be exercised by the said Agents in criminal trials, and what criminal cases 
they shall submit for the decision of the Sadr Court. 

Thus it appears from the terms of Act XXI of 1846, that the Commis- 
sioner of Ciittaok, as Superintendent of Tributary Mehals, had some power 
over that territory, the exact extent of which power has not been made known 
to us ; but that power, whateVer it was, was not conferred by any legislative 
enactment. It appears, however, that Legislature, in empowering the Governor- 
General in Council to remove that territory from his jurisdiction, thought it 
necessary specially to empower the Governor-General in Council to pass execu- 
tive orders, having the force of law, -regulating and determining how far the 
orders of the Agents should be final, im what suits an appeal should lie, what 
should be their powers in criminal irials, and what cases they should submit 
for the decision of the Sadr Court. 

The preamble of Act XX of 1850 is in somewhat the same terms as that 
of Beg. XI of 1816, in declaring that the territory of Mohurbhunj and certain 
jungle and hill |[640J zemindars in the Zilla of Cuttack were temporarily exempted 
from the laws in force in other parts of India subject to the Government of Ben- 
gal. But it was found necessary to give jurisdiction to some officer of Government 
to determine disputes regarding the boundaries of those zemindaries. Accord- 
ingly, the Superintendent of Tributary Mehals was appointed for this purpose. 
These are all the legislative enactments si)ecially relating to Mohurbhunj and 
other Tributary Mehals up to 1874. Act XIV of that year declared that that 
Act extends, in the first instance, to the whole of British India within the terri- 
ories mentioned in the first schedule thereto annexed; and among those schedules 
are to be found only two from among the Tributary Mehals. These two mehals, 
as they are termed, are the mehals of Angool and Bunki, which had been taken 
under the direct management of Goveftiment some years previously in conse- 
quence of the misbehaviour of their hill rajas or zemindars. 

Act XV of the same year, which was passed simultaneously with Act XIV, 
declared, that all the Acts mentioned in the first schedule thereto annexed are 
now in force throughout the whole of British India, except the Scheduled, 
Districts. And s. 6 extended certain other enactments throughout the whole 
of the territories now subject to the Government of the Lieutenant-Governor 
of Bengal, except the Scheduled Districts subject to such Government. The 
^British India' has been declared to be thus defined in all Acts made by the 
Governor-General in Council, unless there was something repugnant to the 
Bubjeci or context thereof. ^British India' shall mean the territories for 
the time being vested in, Her Majesty by Statute 21 and 22 Viet., 
c. 106, and that Statute, s. 1, declares, “ that the Government of 
the territories now in the possession or under the Government of the 

Bast India Company * shall cease to be vested in, or exercised by, 

the said Comj[>any, and all territories in the possession or under the 

Govcunnent of the said Company shall become vested in Her Majesty ; 

and for the purpose of this Act 'India' shall mean the territories 

as vested in Majesty as aforesaid and all territories which may 

cm] beoom# vwted in Her Majesfiy by virtue of any such rights as aforesaid.” 

8o far then as eenwems the twnns of the B^fulations and Aots of the 
Government in its ^^isls^ve «a|>a<aty, it wonM seem that the teerCt^ry of 
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Mohudihtuxj is * British India,/ and, unless specially exeihpted, is subject to the 
same, laws as t^ie; rest of British India. But it seems to me that, although 
lifohurhhanj is British India, ^ and although the Acts of 1874 declared what was 
the law for British India, inasmuch as the conduding sections of Begs. XH, 
XIII, and XIV of 1805, which expressly excluded the Tributary Meh^ * for 
the present ' from the operation of the general law of the country, we oaiuiDt 
rightly hold that the general terms of the Acts of 1874 override the spemai terms 
of the. Regulations of 1805 ; and I am confirmed in this opinion on foding that, 
although there has been a very extensive repeal pf the older Regulations and 
Acts, those parts of the Regulations of 1805 to which I have referred are. still 
in force. So far then, I am inclined to think that Mohurbhunj is British India, 
but at present not subject to any laws not specially extended to it. 

' It is, howevei;* -contended, that the* fact that treaty engagements were 
entered into by the British Government with the rajas and zemindars of these 
Tributary Mehals shows that they were regarded as independent rulers ; and we 
have been referred to a treaty engagement published at pages 184 and 185 of « 
the first volume of Aitchison’s Treaties, Engagements, and Sanads. 

Now, as regards the so-called treaty engagement, it appears to me that 
there is nothing 4n its terms which recognized the absolute independence of 
the Raja of Mohurbhunj from the authority of the British Government. The 
document is headed Treaty engagement executed by the Baja of Killa Mohur- 
bhunj, a Tributary Mahal subordinate to Cuttack, in the Sooba of Orissa. ” By 
it the Raja engages to maintain himself in submission and loyalty to the 
Government ; to pay annually in perpetuity for liimself, heirs, and succes- 
sors 1,001 sicca rupees as peshkush for the said Killa; to apprehend 
and send to the authorities any resident of British territory who 
[ 542 ] may flee into Mohurbhunj ; to deliver up any ryot of Mohurbhunj who 
may commit an offence in British territory ; and to refrain from enforcing any 
claim of his own on any resident of British territory, notifying the circumstances 
to the authorities, and acting on such orders as he might receive. He further 
engages to cause rassud, &o., to be supplied to Government troops passing 
through his territory, and to help them with any further assistance that might 
be necessary, and that he will depute a contingent force of his own troops with 
the forces of Government for the purpose of coercion and the bringing of any 
recusant raja or other person into subjection to the aforesaid Government. 
Lastly, he relinquishes a claim on account of a ferry. 

Now it is only necessary to consider the terms regarding the deputation of 
a contingent force of his own troops by the Raja to act with the forces 
of Government, with a view to determine whether that constitutes any ground 
for supposing the exercise of an authority independent of the Government. 

It is notorious that, even in present days, native chiefs in British territory, 
especially those in distant and jungle portions, do maintain a certain number 
of armed retainers ; and I have no doubt that, at the time of the signing of 
this engagement, the number of such retainers was larger than that now exist- 
ing. A body of such men, known as Pykes in Orissa in Government territory, 
existed even until a recent date. The preamble to Beg. XIIT of 1806 states, 
that it was the practice in the province of Cuttack, when under the Mahratta 
Government, to vest the immediate maintenance of the peace in certain Sirdar 
Pykes, also called Kandytes, aided by inferior Pykes, under the orders and 
control of the said Sirdars, for whose support lands were assigned under 
orders iy^d^ authority of the said Government ; and that the general control 
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o£ the said Sirdfera dhd other Pykes was vested, at the time of conqnest of 
the proviooe of Catt%ok hy the British arms, in the zemindars, talookdars, 
fsrmms, and other holders of land within the limits of their respeotive 
estates and farms. This state of affairs, so far as regards th6{irovinae of 
Outtaok, with the exception of the Tributary Mehals, was discontinued hy 
EH8] that Begulation ; and it may fairly be supposed that what existed in 
1805 throughout the districts of Cuttack continued in the Tributary Mehats, 
which were disconnected therefros^ in 1805, until 1829, and that this is what 
was referred to in the trec^ty engagement entered into by the Baja of Killa 
Mohurbhunj on the 1st of June of thatr year. In other respects, — that is to 
say, as regards the settlement of the peshkush payable by the Baja to the 
Government, the provisions of the treaty engagement are clearly within the 
terms of s. 87, Beg. XII of 1805 ; and the other terms are only such as are 
ordinarily found in kabuliats executed by the zemindars and fanners of the 
Government revenue with Government. I cannot, therefore, regard this 
engagement otherwise than as an agreement on the part of the Chief or Baja 
«of Mohurbhunj to the terms of the settlement concluded with the Collector 
of Cuttack under s. 37, Beg. XII of 1805, such as that officer was deputed to 
make. 

So far then as the course of legislation and the Acts of Government with 
regard to Mohurbhunj up to comparatively recent times, that territory was never 
even regarded as a foreign state. Government have, from time to time, asserted 
their power to legislate for it ; and, in bringing it within the operation of some 
laws, have declared that they, for the present, suspended further legislation. 
The concession of the right to adopt to the chiefs of the Tributary Mehals 
under Lord Canning’s Proclamation of 1862, and the recent change in the 
designation of their lands as * states ’ instead of the term * estates, ’ which had 
been used for nearly seventy years, cannot alter their status. On these grounds, 
I am of opinion that Mohurbhunj is not foreign territory, but that it forms a 
part of British India at present specially exempted from the operation of the 
laws in force in British India. * 

I have akeady referred to the indefinite character of the authority 
exercised by the Commissioner of Cuttack as Superintendent of the Tributary 
Mehals. Up to 1845 some authority was so exercised, but by Act XXI 
of that year, power was given to the Governor-General in Council 
to withdraw it, and he was empowered to confer whatever civil and orimi- 
CMC nal powers he thought proper on the Agent for the Suppression of 
Meri^ Sacrifices and his subordinates. When that office was abolished, is 
not very material ; it is sufficient to state that the Act was repealed in 1874. 
But it is clear that the Commissioner of Cuttack, as Superintendent of the 
Tributary Mehals, and the Magistrates of the Districts surrounding that tract 
of eouB^ as assistants to the Superintendent of Tributary Mehals, have, 
from time to time, been empowered by the Government of Bengal to exercise 
powers as Criminal* Courts of various grades in the Tributary Mehals. We 
have not been informed under what authority these powers were conferred, 
and looking at the state of the law which I have alr^y discussed, I am of 
oiunion that the Government of Bengal acted beyond its authority in 
soumeting these officers. I have come to this conclusion, because it 
y$m thougiit necessary by a special legislative enactment (Aet XXI of 
1845} to empower the Governor-General in Council to establish Civil 
and Griminid OotUrte ^ the Tributary Mehals and to define the powm 
of the several grades cl Uiese Courts, and such power has beqp^aim^ 


966 



DiNOBtJNDO BATtlO tlSSl] t.L.*. 1(M. UH 

t 

and exercised by the Government of Bengal without any such authority ; and 
next, because the fact that the Indian Councils Act, 24 and 25 Viet., c. 67, s. 
25, by validating all orders passed by Government in Non-Begulation Provinces, 
amongst which the Tributary Mehals may be fairly placed, shows that such 
orders were without the sanction of law and required legal confirmation. Up to 
1861 any such orders are now not open to question, but this does not affect the 
validity of the orders conferring magisterial powers on the Magistrate of Midna- 
pore over Mohurbhunj. 

We have been informed by the Standing Counsel Mr. Phillips, who, having 
first appeared for the private prosecutor, appeared for the Government on our 
intimating that an officer of Government should argue the case before us on behalf 
of Government, that, as stated in a printed niemo from the Bengal Secretariat 
that he handed up t^rtls, the Bengal Gov^nment determined to pass no per- 
manent or defined rules ** on the subject of the relative jurisdiction of the 
Superintendent, Tributary Mehals, and the hill rajas regarding the trial of 
[545] criminal offences,” but directed that ** the spirit of certain proposed rules 
should be acted up to in all future cases with certain limitations ; and that the 
Bajas should be informed that they are ordinarily amenable to the Superin- 
tendent *s Court, subject to such instructions as may, from time to time, be 
furnished by Government.” 

On the 12th December 1870, the Secretary to the Government of Bengal 
informed the Magistrate of Midnapore, that, as an ex officio Assistant Superin- 
tendent of the Tributary Mehals, he was “empowered to take up for 
trial, all offences committed within the Tributary Mehals not punishable 
with death, and to deliver judgment and to pass sentence of simple or rigorous 
imprisonment for a period not exceeding seven years that his “ proceedings 
will, in each case, be subject to the approval and sanction of the Superintendent, 
Tributary Mehals, to whom they should be forwarded and that “ the 
trials should be conducted, as far as possible, in accordance with the provisions 
of the Criminal Procedure Code. ” 

On the 8th August 1872, the Viceroy and Governor-General in Council 
sanctioned the proposal of the Lieutenant-Governor of Bengal to vest “ the 
Superintendent of the Tributary Mehals, Cuttack, with the same powers as are 
exercised by Sessions Judges in the Begulation Districts, and with power to 
hear appeals from all sentences passed by any subordinate officer in Tributary 
Mehal cases. ” 

On the 30th April 1873, the Secretary to the Government of Bengal inform- 
ed the Superintendent, Tributary Mehals, that “ the Lieutenant-Governor 
authoriz^ him to exercise the powers of a Magistrate of a District, the powers 
of a Sessions Judge under s. 15, chap, iii of the new Criminal Procedure Code, 
and gave him power to hear appeals from sentences under s. 36. ” 

But the Tributary Mehals being British India and being specially excluded 
from the operation of all the laws in force in British India, unless expressly 
extended to them, as I have already stated, I can find no authority for 
those orders of Government conferring powers on particular officers over 
criminal offences committed within the Tributary Mohals. It appears to me 
that until so expressly declared by legislative [546] enactment there 
were no penal laws in force in the Tributary i|4!ehals, and that conse- 
quently there was no authority to invest officers with certain powers to 
administei^ an unknown and uncertain penal law. Ws have been informed 
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the authority of Hunter’eT Statistical Gcbzetteer, Vol. XIX» p. 198 (an authority 
not binding on us), that the Penal Code was, by order of the Government of 
India dated 18th December 1860, declared applicable to the Tributary Mefaak. 
No such order can be found in the Government Gaisette, nor have we on enquiry 
been able to obtain it from the offices of the Government of India. But it would 
also seem, from what has taken place in the proceedings now before us, that the 
jurisdiction of the Baja of Mohurbhunj, in Mohurbhunj, is admitted, but* that 
jurisdiction is, it is said, s^ubordinate to that of the Superintendent, Tributary 
Mehals, who can interfere with his proceedings. The Superintendent has been 
vested with certain powers under the Code of Criminal Procedure, and he has 
been told by Government that trials should be conducted, as far as possible, in 
accordance with the provisions of the Criminal Procedure Code but that Code 
gives the power of withdrawing cases from one Court and transferring them to 
another, only to a High Court or to the Local Government. If he was acting 
under the Code, he exceeded his powers ; but, as I have before said, I can find 
no authority for such interference at all. 

'Next, even supposing the case to have been lawfully withdrawn from the 
Baja of Mohurbhunj, I can find no authority for the Magistrate of Midnapore 
trying it either as Magistrate or as ex officio Assistant Superintendent of 
Tributary Mehals in Midnapore. 

Por all these reasons, I am of opinion that the rule must be made absolute, 
and that the proceedings jtaken before the Magistrate of Midnapore, or 
Assistant Superintendent of Tributary Mehals, must be declared to have been 
without jurif^iction and of no effect. 

Btik absolute. 


KOTOS. 

E#SRI8Dl€Tlim OF GHIMIMAL COURTS IN THE MOFUSSIli:— 

The principle that the Jurisdiction of Mofussil GriminarCourts depends upon the oftence 
having been committed within their local limits was again alhrmed in 15 Ind. Gas., 991 J 
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[647] PRIVY OOUNOIIH . 


The 16th March, 1882. 

Present : 

Sir B. Peacock, Sir M. E. Smith, Sir B. P. Collier, and 
Sir B. Couch. 


The owners of the ship “ Brenhilda ” Appellants 

versus 

The British India Steam Navigation Company Bespondents. 


[Motion on an appeal from tho High Court of judicature at Fort William in Bengal.] 

Practice in Appeals from Vice- Admiralty Court of Bengal — Time for Appealingf 

By rule 35 of the Buies respecting appeals from the Vice- Admiralty Courts abroad, made 
and ordained by King William IV in Council in pursuance of the Statute 2 Will. IV, c, 51,, 
all appeals from the decrees of Vice- Admiralty Courts are to bo assorted within fifteen days after 
the date of the decree. 

Heldy that tho words after the date of the decree ** mean after the date when the decree is 
pronounced by the Admiralty or Vice- Admiralty Court, as the case may be ; not the date when 
the decree is reduced to writing and signed. 

On the 23rd July 1880, the High Court in its Appellate jurisdiction, modifying a decree 
of the Higli Court as a Court of Vice- Admiralty in a cause of damage by collision, referred it 
to tho Registrar to assess the damages that had been incurred in reference to one of the ships, 
both of which were held to be in fault. Tho parties went, without protest, before the Regis- 
trar for that purpose, the impugnants, also, having taken out process to compel tho appearance 
of the promovents beforo him, and the damages wore assessed with tho consent of both parties 
at a certain amount. On tho 2nd September 1880, a notice of appeal was given on behalf of 
the impugnants, and was recorded as asserted pursuant to rule 85 above referred to. 

I HUdf that the appeal was not within time, more than fifteen days having elapsed after 
the decree before the appeal was asserted. According to the law laid down in the Vice- 
Admiralty Courts, the proceedings taken before the Registrar were themselves sufficient also 
to prevent an appeal as of right. 

This was a motion to set aside a petition of appeal, and to relax and dissolve 
the inhibition and citation issued thereon, against a decree of the High Court 
of Bengal (23rd July 1880) [548] in Admiralty or Vice- Admiralty proceedings. 
By the decree, the High Court in its Appellate Jurisdiction modified the 
decree of the High Court in its Original Jurisdiction (6th January 1880), made 
in a cause, civil and maritime, of damage by collision at sea in the Bay of 
Bengal, promoted by the owners of the steamship Ava against the ship 
Brenhilda, her tackle, apparel, furniture, and freight. The decree of the 
Appellate Court order^ a reference to the Begistrar to assess the damages 
which had been done to the Brenhilda, upholding the decision of the 
Court below that there had been negligence on both sides, and that half 
the damages which resulted to the owners of the ship Ava were to be 
paid^y^each of the parties ; but the owners of the Brenhilda should 
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be allowed to deduct half 0 the damages which they had sustained by the 
injury to their ship. On this reference, the parties attended, the impugnants 
issuing sunimonses, and certain damages were assessed by the Eegistrar on 
their consent. 

The owners of the Brenhi Ida afterwards appealed to Her Majesty in Council. 
The proceedings taken in India, and the facts relevant to the question raised on 
this motion, are stated in their Lordships’ judgment. 

Mr. i7‘, T. Woodroffe moved to set aside the appeal, on tlie ground that it 
had not been asserted within the time prescribed by the lavr in force ; and that it 
had been perempted by acts having been done in furtherance of the decree by 
the party seeking now to appeal. He referred to the Charter of Justice, 
26th March 1774, constituting a Court of Admiralty Jor Bengal, &c., s. 27 ; 
the Commission of Vice- Admiralty, ' 19th July 1822, appointing the King’s 
Commissary ; see Eules and Orders of the Supreme Court of Judicature 
at Fort William in Bengal by Smoult and Eyan , rule 35 of the Eules made 
and ordained by King William IV in Council in pursuance of the Statute 2 
Will. IV, c. 52, wluch, so far as it related to India, was not repealed by the 
Statute 24 and 25 Viet., c. 104 , and the Letters Patent of 1862, establishing the 
High Courts, s. 31. He contended that the rules of the High Court issued under 
the Letters Patent, as well as the legislation m India, iu Acts VI of 1874 
and X of 1877, s. 616, left the rules [549] of William IV untouched. Moreover, 
the notice of appeal had been recorded as issued under the latter. The Aqutla 
(6 Moore’s P. C. Ca., 102) was cited. Again, acts had been done by the appel- 
lants in furtherance of the decree against which they now sought to appeal , 
such appeal having been thereby perempted ; The Ch/iou (3 Knapp’s P. C. Eep., 
376). Lloyd and Clarke v. Pool (3 Haggard’s Eccl. Eep., 477 ; 3 Hag., Admlty. 
Ca., 117), The Hydross (5 Moore’s I. A., 137). The promovents’ bbjoction 
to the right of appeal was rightly brought forward without waiting till the hear- 
ing j-iZVoTisow V. Deni (8 Moore’s P. C., 419). 

• 

Mr. Butt, Q. C. (Mr, Benjamin, Q. C., and Mr. Clarkson with him) did 
not dispute that the rules of William IV applied ; but contended that the 
objection to this appeal should have been taken in the High Court, and that 
there was a presumption that the admission of the appeal which had taken place 
was right. The appellants were entitled to wait, as they had done, till they 
obtained a copy of the decree to be appealed from. There had been no laches on 
their part. The argument that the appeal had, by the alleged acquiescence 
on the part of the appellants in the decree under appeal, been perempted, was 
a highly technical one. And the proceedings taken by the appellants, in going 
before the Master, were not, under the circumstances, a voluntary act, but only 
an act done in submission to the directions of the decree of the High Court. 

Mr. /. r. WoodrojSfe replied. 

Their Lordships’ judgment was delivered by 

Sir B« Peacock. — This is a motion on the part of the British India 
Steam Navigation Company, the owners of the ship Ava to relax and dissolve 
the inhibition and citation issued in a certain pretended appeal of the 
abovenamed appellants, and to dismiss or to quash the said appeal for want 
of competency, or to grant the respondents leave to hie an act of protest on 
petition against the admission of the said pretended appeal. 
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imi The suit came before the High Oourfe in the exercise of its 
Original Jurisdiction, It was brought by the owners of the steamship Ava^ 
against the Brenhilda, for a collision which took place in the Bay of Bengal. 
The High Court, in its Original Jurisdiction, held, that there was negligence on 
both sides, and consequently that half the damages which resulted to the owners 
of the ship Ava were to be paid by each of the parties. The damages were 
assessed at 50,000Z, which would leave 25,000Z to be borne by the owners of the 
Ava themselves, and 26,000Z to be paid by the owners of the ship Brenhilda^ 
The parties appealed to the High Court in the exercise of its Appellate Jurisdic- 
tion, and that Court affirmed the decision of the 'first Court so far as it was 
held that there was negligence on the part of each of the ships ; but they thought 
it right to amend the decree by declaring that, instead of the owners of the 
Brenhilda paying the full sum of 25,000/, being one-half of the damages 
sustained by the owners of the Ava, they should be allowed to deduct half 
of the damages^ which they had sustained by the injury to their ship and 
that it should be referred to the Registrar of the Court to assess those damages. 
That decision was pronounced on the 23rd of July 1880. The parties went before 
the Registrar for the purpose of assessing the amount, and it appears by th^ 
report of the Registrar that the damages were assessed at 3,000/ with the 
consent of both parties. On the 2nd of September 1880, a notice of appeal 
was given, which was recorded as follows : — “ Pursuant to rule 35 of the 
.Rules and Regulations made and ordained by His late Majesty King William 
the Fourth in Council, in pursuance of the second William the Fourth, cl. 51, 
Mr. Phillips, Advocate for the impugnant, appears and declares his intention 
of appealing to the Privy Council against both the decrees made in this 
cause.” The rule referred to is in these words: — “All appeals from the 
decrees of the Vice- Admiralty Courts are to be asserted by the party in the 
suit within fifteen days after the date of the decree, which is to be done by the 
Proctor declaring the same in Court, and a minute thereof is to be entered in 
the assignation book, and the party must also give bail within fifteen days 
[ 681 ] from the assertion of the appeal in the sum of 100/ sterling, to answer 
the costs of such appeal. ” The judgment was delivered oh the 23rd of July 
1880, and consequently tlie notice on the 2nd of September was not an asser- 
tion within fifteen days from the date of the decree. It has been urged that the 
decree was not drawn up in writing and signed by the Court until some con- 
siderable time afterwards, and that the parties could not appeal without 
annexing a copy of tlie decree to their petition of apical. But the rule of 
annexing a copy of the decree to the petition of aj)poal refers to appeals which 
are preferred under the Code of Civil Procedure, Act VIII of 1859 , it does not 
apply to api)eal8 preferred or asserted under the 35tli section of the rules of 
William the Fourth. The words “ after the date of the decree,” according to 
their Lordships' view of the rule, do not mean after the date wlien the decree 
is drawn up in writing, but after tlie date on which the decree or sen- 
tence is pronounced by the Vice- Admiralty or Admiralty Court, as the 
case may be. The words which are constantly used in Acts which 
refer to decrees in the Admiralty Court are “ the pronouncing of the 
sentence or decree.” Their Lordships, therefore, think that the date of 
the dqcree did not mean the date on which the decree was reduced to 
writing and signed by the Court, but the date on which the High Court deli- 
vered their judgment and expressed what the decree was. If the parties intended 
to appeal, they ought, in accordance witli the rule, to have asserted their 
appecd within fifteen days from the date of the decree, by declaring in Court 
that they intended to appeal ; and that they did not do. It is important in 
Admiralty proceedings that notice of appeal should be given within a short 
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period. When a ship IBs shed, it is usually arrested, and unless it n "rdeased 
Upon bail, it is detained by an officer of the Court. It is, therefore, important, 
if a party intends to appeal from the decision of the Admiralty Court, that 
notice should be given within a certain limited time, and that time with regard 
to Vice- Admiralty oases, is fifteen days from the date of pronouncing the decree. 

The collision took place in the Bay of Bengal, and therefore it may be a 
question whether the High Court was exercising Vice- Admiralty or Admiralty 
Jurisdiction ; but that is not [552] material, for if the case was tried in the 
Admiralty Jurisdiction, the "appeal ought to have been asserted, according to 
the old rules of the Admiralty Court, within fifteen days. The parties have stated 
in their petition that they asserted the appeal in accordance with the 35th rule 
of William the Fourth. The assertion was too late, and consequently the 
appellants had no right to appeal. Further, they appeared before the Registrar 
for the purpose of carrying out the order of the High Court in assessing the 
damages which they had sustained by the injury which had been done to the 
Brenhilda^ and acted without protest. It is said that they were obliged to go 
Wore the Registrar ; but they might have appealed and got an inhibition ; or, 
if not, they might have appeared ^before the Registrar under protest. The owners 
of the Brenhilda took out the summons to compel the owners of the Ava to 
c appear before the Registrar for the purpose of acting under the decree of the 
High Court in assessing the amount of damage sustained by the owners of the 
Brenhilda, That of itself, according to the decision to which we have been 
referred, would be a sufficient ground for preventing the parties from appealing. 
Their Lordships, therefore, think that the owners of the Brenhilda have not 
put themselves into a position to appeal, as a matter of right, against the deci- 
sion of the High Court. The question before their Lordships is not whether 
they should recommend Her Majesty to grant an appeal as a special matter of 
favour. That they could do only if a petition were presented to Her Majesty, and 
referred to the Judicial Committee to report their opinion thereon. 

Under these circumstances, their Bordships think that the motion ought 
to be granted, and that the petition of appeal ought to be set aside. It is un- 
necessary to do more than set aside the petition of appeal ; upon that being 
done, the relaxation of the inhibition will issue as a matter of course. Their 
Lordships, therefore, will humbly report to Her Majesty that the petition of 
appeal ought to be dismissed. The appellants must pay the costs of this motion 
and of the appeal. 

Solicitors for the appellants : Messrs. Lym and Holman, 

Solicitors for the respondents : Messrs. Parker d Co, 

NOTB8. 

[Under cl. 15 of the Letters Patent, an appeal lies to the High Court from the decision of 
one of its Judges exercising Admiralty or Vice- Admiralty jurisdiction and such appeals Tare 
governed by the practice under the Civil Procedure Code. See. 17 Cal., 66.] 
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GOPBE NATH AGHARJE v. AGHCHA BIBEE [1881] * IX.R. 7 Cal. BBS 
[668] APPELLATE CIVIL. 


The 6th Jtdy, 1881. 

Present : 

Mr. Justice Prinsep and Mr. Justice Field. 


Gopee Nath Acharje Defendant 

versus 

Achcha Bibee Plaintiff."' 


Execution — Attachment hy more than one Judgment-creditor of Prop&rty of 
Judgment^dehtor in Court — Priority — Ctvil Procedure Code (Act X of 1877), 

ss. 272 and 295. 

In execution of a decree of a Munsif’s Court, the plaintlfE attached certain money, the 
proceeds) of decrees which her judgment-debtor had obtained against third parties, then lying 
iil a Small Cause Court to her credit, and subsequently obtained an order from the Munsif 
directing the same to be paid to her in satisfaction of her decree, which order was duly com- 
municated to the SmalP Cause Court Judge. Subsequently, the defendant, who held another 
decree against the same judgment-debtor, attached the same sale-proceeds. The small Cause 
Court Judge then proceeded, under s. 272 of the Civil Procedure Code, to enquire whether the 
plaintiff was entitled to any priority over the second attaching creditor, and having decided 
that question in the negative, divided the sale proceeds rateably between them. In a suit 
brought by the plaintiff, under the above circumstances, to recover from the defendant the 
portion of the sale proceeds so paid to him, — 

Held^ that s. 296 of the Civil Procedure Code £ad no application, inasmuch as the plain- 
tiff had not applied to the Small Cause Court Judge to execute her decree, and it had never 
been transferred to that Court for execution ; and that the proviso in s. 272 is merely intended 
to mean that any question of title or priority is to be determined by the Court in which, or 
in whose custody, the property is, and not by the Court which made the order of attachment. 

Held also, that, previous to the order by the Munsif directing the payment to be made to 
the plaintiff, the Small Cause Court Judge would have had jurisdiction to deal with the ques- 
tion he had tried ; but, as that order was made prior to the attachment by the defendant, the 
judgment-debtor had no interest in the money which could be so attached, the effect of that 
order being to vest the property in the money in the plaintiff, and to take it out of [584] the 
disposal of the Small Cause Court Judge, and consequently the order for distribution was 
wrongs and the plaintiff was entitled to the decree she sought. 

Qtuere . — Whether an order made by a Court under s. 272 was intended by the Legislature 
to be a final order ? 

j« 

In "ithis case the plaintiff held a money -decree of the Munsif’s Court 
against on6 Gaida Bibee, and the defendant held a similar decree of the Small 
Cause Court against the same Gaida Bibee. Gaida Bibee had obtained in the 
same Small Cause Court other decrees against other persons, and having 

• Appeal from Appellate Decree, No. 798 of 1881, against the depree of Baboo Omirto 
Loll Chatterjee, Subordinate Judge of Nuddea, dated the 17th February 1881, affirming the 
decree of Bajendro Coomar Bose, Munsif of Ranaghat, dated the 9th Soptombar 1879. 
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executed those decrebs, she had certain propeirty sold, the procelds of which 
were in deposit in the Small Cause Court. 

The plaintiff executed her decree of the Munsif’s Court and attached the 
sale-proceeds which were in deposit in the Court of Small Causes upon the 
execution of Gaida Bihee’s decree ; and after an order of attachment had heen 
issued in the manner provided by s. 272 of the Code of Civil Procedure, there 
was a further order made by the Munsif on the 25th January, and communicated 
by the Munsif to the Small Cause Court Judge, directing the payment of the 
sale-proceeds to the plaintiff. Subsequent to this, the defendant executed hija 
decree against Gaida Bibee in the Small Cause Court, and attached the same 
surplus sale-proceeds which had already been attached by the plaintiff, and 
in respect of which the further order of the 25th January had been procured 
at the instance of the plaintiff. The Small Cause Court Judge then proceeded 
under the proviso to s. 272 to enquire whether the plaintiff was entitled to 
the whole of the surjdus sale-proceeds or to a part only ; in other words, 
whether the defendant was entitled to participate therein rateably ; and he came 
to the conclusion that the sale-proceeds ought to be divided between the 
plaintiff and the defendant ; and he divided them accordingly. The plaintiff 
then brought the present suit in the Munsif’s Court to recover from the 
defendant that portion of the sale-proceeds which had been paid over to 
him under the order of the Small Cause Court Judge , and contended that 
the Small Cause Court had no jurisdiction to make the order in question, and 
that he vthe plaintiff) having first attached these surplus sale-proceeds, and 
[ 568 ] having procured the order of the 25th January for payment of the money 
over to him, was entitled to the whole of that money. 

Both the lower Courts gave the plaintiff a decree. The defendant appealed 
to the High Court. • 

Baboo Mohil Chunder Bose for the appellant. 

No one appeared for the respondent. 

The judgment of the Court (Pbinsep and Field, JJ.) was delivered by 

PpinsePf J. (who, after stating the facts as above, continued) : — Both the 
lower Courts have given tlie plaintiff a decree ; and we are of opinion that this 
decree is correct. We do not concur in much that the Subordinate Judge has 
said in his judgment on tlie question of equity ; and much of the law quoted by 
the Subordinate Judge has no application to a case of this kind. It may be 
proper to observe also that s. 295 of the Code of Civil Procedure has no appli- 
cation to a case of this kind. That section applies only where the decree- 
holders have all applied to the same Court for execution of their decrees. Now, in 
this case, the plaintiff did not apply to the Small Cause Court Judge for execution 
of her decree, seeing that that decree was a decree of the Munsif, and had 
never been transferred into the Small Cause Court for execution. Then, 
with reference to s. 272, we think that the Subordinate Judge has taken a 
proper view of the proviso, which is merely intended to mean that any 
question of title or priority is to be determined by the Court in which, or in 
the custody of which, the property is, and not by the Court which made the 
order of attachment. We think that so long as the order of attachment was in 
force, and no further order was made, the Small Cause Court Judge would have 
had jurisdiction to deal with the question of title or priority between the decree- 
holders ; but we think ^hat, after the further order of the 25th January was made, 
he had no jurisdiction 'to deal with this question, seeing that the rq^i^ of that 
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order was to transfer to the plaintiff the amount in deposit ; in other words, that 
the effect of this order [5S6] was to vest in the plaintiff the property in this money 
and take it out of the disposal of the Small Cause Court Judge. After that order 
had been carried out, the judgment-debtor, Gaida Bibee, ceased to have any 
interest in the money which could be attached by the defendant in execution of 
his decree. Whether an order made by the Court under the proviso of s. 272 
was intended by the Legislature to be a final order, is a matter which we do not 
think it necessary to decide in the present case. It is sufficient for us to say that, 
under the particular circumstances of this case, the Small Cause Court Judge 
had no jurisdiction to proceed under the section at the time when he so pro- 
ceeded. The decision of the lower Appellate Court will be confirmed. 

Appeal dismissed. 


NOTES. 

[I. CONDITIONS FOR RATEABLE DISTRIBUTION 

To entitle a decree-holder to come under section 5295 of the Code of Civil Procedure, the 
following conditions should be present — 

(1) The decree-holder claiming rateable distribution should have apijlicd for execution of 
his decree to the Court which holds the assets realized. 

(2) Such application should have been made prior to the realisation of the assets. 

'• ' (3) The assets must have been realised by sale or otherwise in execution of the decree. 

(4) The attaching creditors as well as the decree- holders claiming to participate in the 
assets should be holders of decrees for payment of money. 

(5) Such decrees should have been obtained against the same judgment debtors. 

No rateable distribution can be claimed unlc.ss all these conditions arc present. 

See (1909) 14 C. W. N. 395 , and 21 Cal. 200. 

II. STATUTORY CHANGE 

The Conditions (2) and (3) above should now be changed. Tt ks enough if the application 
>s now made before the receipt of the assets, and the assets need nut have been realised by sale 
of otherwise in execution of the decree. • 

^See section 73 (1) of the Code of Civil Procedure, 190S.J 


[7 Gal. 556] 

Tlie 7th Jiiltj, 1881, 

Present : 

Mr. Justice Prinsep and Mr. Justice Field. 

Sreenath Gooho and others Decree-holders 

versus 

Yusoof Khan Judgment debtor. ’*' 

Execution-Proceedings — Limitation — Civil Procedure Code (Act X of 1877), 

ss. 280,i^35, 230, and 237,, 

In execution of a decree passed more than twelve years before the date of the Civil Proce- 
dure Code (Act X of 1877), certain judgment-creditors applied for the attachment and sale of 
certain specified propert;^ belonging to their judgment-debtor, picvious to the date on which 

• Appeal from Order, No. 197 of 1881, against the order of R. F..Rampini, Esq., Judge 
of Dacca, dated the 9th April 1881, athrming the order of Baboo K. D. Chatterjee, Munsif of 
that diKtri|j|. Aited the 22nd December 1880. 
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thr^ years allowed for such execution, under s. 230, would have expired. SubsaquenUy^ 
after the three years had elapsed, they filed a fresh application, praying that certain other 
property of their judgment-debtor might be attached and sold in lieu of that specified in their 
former application, and that the latter might be released. 

Heldj that execution of the decree was barred by limitation. 

Per Pbinsbp, J. — ^Under s. 230* of the Civil Procedure Code, it was intended by the 
Legislature that a decree-holder, seeking to execute a decree passed more than twelve years be- 
fore, should have one opportunity to execute that decree, and that, if he fails to satisfy it on 
that application, any further application becomes barred. 

CS57] The facts out of which this appeal arose were as follows : — ^The 
appellants, in execution of a decree, dated the 8th February 1866, filed a 
petition on the 20th September 1880, asking for the attachment and sale of 
certain immoveable properties therein specified, belonging to the respondent, 
their judgment-debtor. On the 12th November 1880, they filed a fresh applica- 
tion, in which they asked that certain properties other than those specified 
in their former application might be attnehed and sold, and that the properties 
attached under their first application might be released. Thereupon the judg- 
ment-debtor objected that this decree, which the applicants sought to execute, 
was barred on the 1st October 1880, under s. 230 of the Civil Procedure 
Code, seeing that the application of the 20th September had been abandoned, 
and a wholly new application made on the 12th November. The execu- 
tion-creditors, however, contended, that the application of the 12th November 
was merely one in the execution-proceedings, and by way of amendment 
to that of the 20th September ; and inasmuch as that application was 
within the period prescribed for limitation to take effect, they were 
entitled to the relief they sought. The Munsif held, that this contention 
could not be supported, and that the application of the 20th September, though 
not formally struck off the file, was virtually so, and had been abandoned by 

[*Sec. 230.— 'When the holder of a decree desires to enforce it, he shall apply to the Court, 
which passed (he decree or to the officer, if any, appointed in this 
Application for exccu- behalf, or if the decree has been sent under the provisions here- 
tion. in before contained to another Court, then to such Court or to the 

proper officer thereof. ' 

The Court may in its discretion, refuse execution at the same time against the person and 
property of the judgment-debtor. 

Where an application to execute a decree for the payment of money or delivery of other 
property has been made under this section and granted, no subsequent application to execute 
the same decree shall be granted unless the Court is satisfied that on the last preceding appli- 
cation due diligence was used to procure complete satisfaction of the decree ; and the order of 
the Court granting any such subsequent application shall be conclusive evidenoip that due 
diligence was used to procure such satisfaction. 

And no such subs^uent application shall be granted after the expiration of twelve years 
from any of the following dates (namely) — 

(a) the date of the decree sought to be enforced, or of the decree (if any) on appeal 
ftfftrmin g the same, or 

(b) Where the decree or any subsequent order directs the payment of money or the deli* 
very of property by instalments, — the date of the default in paying or delivering the inetalment 
in respect of which the applicant seeks to enforce the decree. 

Nothing m this section shall prevent the Court from granting an application for eneontion 
of a decree after the expiration of the said terms of twelve years, where the judgment^btor 
has by fraud or foroe prevented the execution of the decree at some time within twelve years 
immediately before the date of the application. 

Notwithstanding anything herein contained proceedings may be taken to enforce any decn^ 
within three yuars after the passing of this Code, unless when the period yresenbed for 
taking sucdi proceedings hy the ^w in force immediately before the passing of this Code shall 
have expired before the otopletion of the said three years.] i 
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the judgmmt-craditors, and consequently that the ap{»Ucation of the: 1.2th 
Noyember could not be looked on as supplemental thereto, but that it was an 
pntirely jfresh attempt to execute the decree, and consequently that limitation 
applied, and^the remedy was barred. The application was accordingly refused 
with costs, and this decision was upheld on appeal before the District Judge. 

The judgment-creditors accordingly now specially appealed to the High 
Court. 

" Baboo Bussunt Coomar Bose for the appellants’. 

No one appeared for the respondent. 

The judgments of the Court (Prinsep and Field, JJ.) were as follows: — 

Prinsep, J.— ft is admitted that theidecree under execution [868] in thi6 
case was passed more than twelve years ago. On the 20th September 1880, the 
debree-holders made an application under s. 235 of the Code of Civil Procedure ^ 
of 1877"*' to execute the decree, and simultaneously, by a separate petition, they 
filed a schedule of the properties which they wished to proceed against, in order 
to realize the amount of their decree. On the 12th November 1880, they put in 
a fresh application, asking, as tlie District Judge says, “ not that certain errors 
•in the last preceding application for execution be corrected, but that the whole 
of the properties attached conformably thereto be released, and certain other 
property specified in the form be attached in their stead. If this application 
of the sl2th November be regarded as a fresh application to execute, it is 
barred under s.230 of the Code. If, however, the application of the 20th Septem- 
ber be regarded as the application under wliich the decree-holders are now pro- 
ceeding, they cannot enforce tlieir decree as against this particular property. The 
appellants^ pleader, however, contends that having, on the 20th September 1880, 
applied for execution of decree, they were at liberty to extend that application so 
as to include properties not mentioned in it, but any otlier property of the 
judgment-debtor which they should think* fit to specify , in other words, the 
application having been made with a mind to proceed against certain properties, 
they should be at liberty to extend it for an unlimited period against other 
properties. It appears to us, that the object of s. 230 was to exclude applica- 
tions of this nature, and that it was intended that the decree- holder, seeking to 
execute a decree passed more than twelve years before, should have one oppor- 
tunity to execute that decree, and that if he should fail to satisfy it on that 
application, any further application becomes barred. The order of the lower 
Appellate Court will, therefore, be confirmed, and such confirmation notified in 
the usual manner. 

Field, J. — I am of the same opinion. Section 236 of the Code enacts : 

“ Whenever an application is made for the attachment of any moveable property 
belonging to the judgment-debtor, but not in his possession, the decree-holder 
shall annex to the application an inventory ‘of the property to be attached.” 


•[See 235: — The application- for the execution of a decree shall 
Contents ■ of application be in writing, verified m manner hereinbefore ..provided for the 
for execution of decree. verification of plaints, and shall contain in a tabular form the 

following particulars (namely) * • * 

(J) The mode in which the assistance of the Court is required, whether by the delivery of 
property specifically decreed, by the arrest and imprisonment of the person named in the 
application, or attachment of his property, or otherwise as the nature of the t^ief 

sought rngj jfeauire.l 


8 CAL.— 123 
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[SS9] Section 237 provides, that '* whenever an application is made for the 
attachment of any immoveable property belonging to the judgment-debtor, it 
shall contain at the foot a description of the property sufficient to identify it, 
&c/* Now, it is quite clear that the application for attachment spoken of in 
these two sections is the application mentioned in s. 235, and that the above 
provisions are to be read with cl. 0 ) of s. 235. From this it appears to have 
been the intention of the Legislature that an inventory, or sufficient description, 
of the property sought to be attached, whether moveable or immoveable, should 
be attached to the application for execution mentioned in s. 235. In the case 
before us, if the application of the 19th November 1880 be treated as a substan- 
tive application under s. 235, it is, in the first place, defective in form ; and in 
the second place, it is barred by limitation, having been made after the twelve 
years mentioned in s. 230"'. But then it is contended that this application may 
be accepted by way of an application amending and supplementary to the ori- 
ginal application of the 20th SeptemBer 1880. I think that, from what I have 
just said, it is clear that an inventory of the property, when moveable, must be 
delivered into Court along with the application for execution under s. 235 ; and 
if this supplementary list of property were allowed to be put in after the expira- 
tion of the twelve years, the essential portion of the law would be practically 
defeated. 

Appeal dismissed. 


NOTBS. 

[The ruling that the Legislature intended that a decree-holder, seeking to execute ^ 
decree passed more than twelve years before, should have only one opportunity to execute that 
decree and that if he fails to satisfy it on that application, any further application becomei; 
barred, was not applied by the Allahabad High Court m a case where the judgment-debtor 
had prevented the execution of the decree within 12 years immediately preceding the applica- 
tion for execution. See 34 All. 20, 21.] 


[g. 17. sfupra 7 Oal. 566.] 
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[860] The 4th July, 1881, 

Present : 

Mr. Justice Prinsep and Mr. Justice Field. 


E[rishna Chum Baisack and others Plaintiffs 

verstis 

Protab Chunder Surma, alias Bajendro Lall, and others Defendants/^ 


Declaration of Title — Adverse Possesston — Case rnade in Plaint — Summons 
to compel attendance of Witnesses — Sypfivmons to produce Documents^ 
BefusaX of — Civil Procedure Code (Act X of 1877), s, 137, 

Whore a specific title has been alleged, but not proved, and the plaintiff endeavours, to 
succeed in the first Court or second Court of Appeal upon a title by twelve years* adverse* 
possession, he must be prepared to show that this other title by twelve years* adverse possessiem 
was raised in the Court of first instance with sufficient clearness, to enable his adversary to 
understand that he claimed to succeed as well by twelve years* adverse possession as by the 
specific title alleged. 

In all cases in which parties apply for a summons to compel the attendance of witnesses, 
or a summons to produce documents, or apply to have a document sent for under s. 137 1 of 
the Code of Civil Procedure, the Court ought not to refuse such application, merely because in 
its opinion the witnesses cannot be present, or the documents cannot be produced, before tho 
termination of the trial. 

In this case tho plaintiffs sued to recover possession of a mirasi taluk, 
named Chupsara, on the allegations that one Gopal Pershad Thakur was the 
former owner of tho property ; that ho granted a miras lease of it to his daughter 
Fulkumari, and that she was owner and ifi possession thereof ; that, on the 17th 
Jeyst 1276, corresponding with 29th May 1869, she sold it to the plaintiff’s' 
father, who entered on, and continued in, possession until his death, and that 
they (the plaintiffs) then entered into possession of it ; that the defendants 
instituted a suit against them in respect of this property, which was ultimately 
decided against them, the defendants, in the High Court ; but that notwith- 
standing this they applied to the Magistrate, who attached the property 
under s. 531 of the Criminal Procedure Code, and directed [561] it to be 

* Appeal from Appellate Decree, No. 471 of 1880, against tho decree of R. F. Ramphii, 
Esq., Officiating Judge of Dacca, dated the 24th November 1879, reversing the decroo of Baboo 
Gunga Churn Sircar, Subordinate Judge of that district, dated the 25th July 1878. 

[Sec: 137: — The Court may, of its own accord, and may, in its 
Court may send for discretion upon tho applicaion of any of the parties toa suit, send 
papers from its own records for, either from its oygn records or from any other Court the 
or from other Courts. record of any other suit or proceeding, and inspect tho same. 

Every application made under this section shall (unless the Court otherwise directs) 
be supported by an affidavit of the applicant or his pleader showing how the record is material 
to the suit in which the application is made, and that the applicant cannot without unreason- 
able delay or expense obtain a duly authenticated copy of tho record or of such portion thereof 
as the applicant requires, or that tho production of the original is necessary for the purposes 
of justice. 

Nothing contained in this section shall be deemed to enable the Court to use in evidence 
any docum^t which under the Indian Evidence Act would be inadmissible in the suit.] 
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let out in ijara ; and* that, consequently, they were obliged to institute 
this suit to establish their right to, and recover possession of, the land. 
The defendants, among other pleas, contended, that Gopal Pershad had 
no personal right in the property, which was debutter land devoted to the 
maintenance of the idol Lukhi Narain and to other religious purposes, and that 
he, consequently, could not alienate it ; that he did not really, and in good faith, 
execute the miras lease in favor of FuUmmari, and that she was never owner 
and in possession ; that, by the alleged miras patta set up by the plaintiffs, 
Fulkumari had only a life-tenure, and therefore could not transfer it ; that the 
plaintiffs’ father never purchased it, and that neither he, nor the plaintiffs, had 
been in possession within twelve years previous to the institution of 
the suit, but that the property passed from Gopal Pershad Thakur to 
his son Kishen Pershad Surma, alias Baja Babu, and ultimately to 
the defendant Protab Chunder, who had been in possession for a long 
time ; that Baja Babu was a man of immoral character and extra- 
vagant habits, and that even if a miras patta had been granted and Baja Babu 
^had admitted it, they were not bound by his acts, as they were not his personal 
epresentatives, but his successors in the post of shebait. 

% 

The miras patta was not produced at the hearing. The Subordinate Judge 
found that the miras title had not been established, but gave the plaintiffs a 
decree, holding that they had been a long time in possession, and that, in 
addition, they were in the position of bond fide purchasers for valuable consi- 
deration. On appeal, the District Judge was also of opinion that the miras 
title had not been established, and proceeded to dispose .of the question of title 
by twelve years* possession, and held that, on this ground Also, the plaiii^tiffs 
were not entitled to succeed, but he did not specifically deal with the question as to 
whether or not they were bond fide purchasers for valuable consideration. He, 
accordingly, reversed the decision of the Subordinate Judge. The plaintiffs now 
specially appealed to tiie High Court against that decision. 

• 

Baboo Hem thunder Bafierjee and Baboo Hurry Mohtm Chuckerbutty for 
the appellai^ts. 

[ 562 ] Baboo Opendro Nath Hitter for the respondents. 

The judgment of the Court (Prinsep and Field, JJ.) was delivered by 

PrinsePf J. — This case arose out of a proceeding under s. 530 '* of the Code 
of Criminal Procedure. Under that proceeding the present plaintiffs were, as 
they allege, turned out of possession, and they have brought this suit to recover 
possession, alleging the following title : They say that the property originally 
belonged to one Gopal Pershad Thakur, who granted a miras lease of it to his 
daughter, Fulkumari. In the plaint the date of this lease is not given, but 
from subsequent proceedings it appeArs that the date is Aghran 1244, correspond* 
ing with December 1837. They then say that Fulkumari was in possession 
of this property under this lease, and that, on the 7th Jeyst 1276, corresponding 
with 17th May 1869, she sold it to the plaintiff’s father, who obtained posses- 
sion, and that the plaintiffs’ succeeded him in possession, and remained in 
possession until they were ousted by the proceedings under s. 630 of the Code 
of Criminal Procedure. 




V* suprat 7 Cal. 47.] 
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The Subordinate Judge was of opinion that the m&as title had not been 
established, but he thought that, as the plaintiffs had been for a long time in 
possession, they ought to recover in this suit ; and he further expressed an 
opinion that the plaintiffs are in the position of borid fide purchasers for valuable 
consideration. 

Now, with reference to the finding of the Subordinate Judge that the plain- 
tiffs had been in possession for a long time, we think that a judicial ofiicer of the 
standing of Baboo Gunga Oharan Sircar ought to be well aware, that this 
indefinite language and the indefinite form in whicA the fifth issue was framed 
are wholly inadequate for a judicial decision upon a question of title. In con- 
sequence of this indefinite language and of the inexact form of the fifth issue, a 
considerable amount of unprofitable discussion has arisen in this Court upon a 
point which is sufficiently simple. 

• 

The District Judge, on appeal, was also of opinion, that the miras title had 
not been established. For this finding he has [ 563 ] given a number of reasons, ^ 
in all of which wo are not prepared to concur. It is not, however, necessary 
for us to enter specifically into these reasons, because we think that there are 
some of them upon which his finding in respect of the miras patta as a finding 
of fact can properly be supported. 

The District Judge then proceeded to consider the question of title by 
twelve years’ possession, and he was of opinion, upon certain authorities which 
he has quoted, that the plaintiffs ought not to be allowed to succeed upon a 
title Joy twelYe years’ adverse possession, because this title had not been set 
out with sufficient distinctness in their plaint. 

Now the question here raised is one upon which there are numerous 
decisions of this Court, which, unless carefully examined, may appear to 
be conflicting ; but what these decisions really come to appears to us to 
be this, that where a specific title • has been alleged but not proved, 
and the plaintiff endeavours to succeed in the first Court or second Court 
of Appeal upon a title by twelve years^ adverse possession, he must be 
prepared to show, that this other title by twelve years’ adverse possession was 
raised in the Court of first instance with sufficient clearness, to enable his 
adversary to understand that he claimed to succeed as well by twelve years’ 
adverse possession as by the specific title alleged. Now, if he apply this 
principle to the present appeal, it appears to us that there is little to distinguish * 
this case from that of Shiro Kumart Debt v. Oobind Shoio Tantt (I. L. R. 2 
Calc., 418). Mr. Justice Markby there says : — “ It is quite clear that when a 
plaintiff claims a title upon twelve years’ possession, he must draw the atten- 
tion of the defendant to the fact that he is going to claim a declaration upon 
that title, in order that the defendant may give his own evidence and scrutinize 
the evidence of the plaintiff upon that point, and see whether possession for 
twelve years is proved, and whether he can fiontradict it during any portion of 
that period.” And then, referring to the particular facts of that case, he says 
in a further portion of his judgment : — “ The plaintiff says, that he has not 
been himsdlf in possession for much more than eleven years, and though he is, 
no doubt, entitled to join the possession of [ 564 ] his vendor to his own posses- 
sion, yet he has not given the date when his vendor came into possession, nor 
does he even make the general allegation that the possession of his vendor, 
coupled with his own possession, would amount to a period of twelve years.** 
In the cag^ before us the date of the original miras patta has not been given, 
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snd there is no genersfl allegation that the possession of Fulkumari under the 
miras patta, if added to the possession of the plaintiffs and their father under 
the kobala, would altogether make up a period, of twelve years' adverse 
possession, which would constitute a good title. Under these circumstances, 
we are of opinion that, so far as regards this second title of twelve years* 
adverse possession, we ought not to interfere with the judgment of the District 
Judge. 

The District Judge did not distinctly deal with the question as to whether 
the plaintiffs were bond fide purchasers for valuable consideration. He says in 
the ninth paragraph of his judgment, that a certain decision of the Privy Council, 
in the case of Bam Coomar Koondoo v. McQueen (18 W. R., 166), has been 
quoted in support of the contention raised before him, and '' no doubt it is a 
sound one but when he reversed .the decision of the Subordinate Judge upon 
four grounds which he has set out at considerable length, he did not proceed 
to show on what grounds the plaintiffs, if bond fide purchasers for valuable 
^consideration, ought to fail in this case, the miras patta not having been 
proved. 

Then, as to the title under the miras patta, it is contended before us, and 
we think with reason, that the plaintiffs were entitled to an order in their 
favor upon the application made by them to the Subordinate Judge to have the 
original miras patta sent for, this patta being on the Gollectorate record. It 
appears that this patta was mentioned in the list of documents annexed to the 
plaint ; that an application was made on the 4th June to have the original patta 
sent for from the Gollectorate ; and that the Subordinate Judge refused this 
application, because the examination of witnesses had already commenced. 

» 

The District Judge observes that the examination of the witnesses was 
concluded on the following day, — that is, the 5th June. Now it is quite possi- 
ble that, if the Subordinate Judge [56/)] had, on the 4th June, complied with 
this request and sent for the patta from the Gollectorate, it would have been 
produced in Gourt before him before the trial was terminated or the plaintiff's 
had closed their case. 

We think that, as a general rule, in all cases in which parties apply for a 
summons to compel the attendance of witnesses, or a summons to produce docu- 
•ment)8, or apply to have a document sent for under s. 137" of the Gode of Givil 
Procedure, the Gourt ought not to refuse such application, merely because, in 
its opinion, the witnesses cannot be present, or the documents cannot be pro- 
duced, before the termination of the trial. In this case there was very grave 
negligence on the part of the plaintiff's in not applying to have this document 
sent for at an earlier stage ; and the Subordinate Judge would have been perfectly 
justified ip saying that, in consequence of this negligence, he would refuse to grant 
an adjournment of the case in order tb enable the plaintiffs to do that which they • 
oug^t to have done at an earlier stage. But we think that the Gourt 
was not justified in refusing to send for the document, and so denying to the 
plaintiffs an opportunity which might perhaps have been fruitful and favorable 
to them. For these reasons we think that the case ought to be remanded, 
and that the Subordinate Judge ought now to send for the original patta. 
When that patta is produced tefore him, it will be necessary to decide whether 
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the miras title alleged by the plaintiffs has been established by the patta. He 
must then proceed to consider whether this miras interest is transferable, and 
must reconsider his decision on this point. When these findings of fact a!re 
sent by the Subordinate Judge to the lower Appellate Court, that Court will 
pronounce its own decision thereupon, and will further proceed to dispose of the 
question whether the plaintiffs are in the position of bond fide purchasers 
for valuable consideration, and, as such, entitled to hold this property, even 
if the miras patta is not proved, and even if the miras interest should not be 
found to be transferable. If Fulkumari was allowed by the defendants to hold 
herself out to the world as the owner of a transferable interest in the property^ 
and so to mislead the plaintiffs, it will be necessary to consider whether the 
[566] defendants are now estopped by their conduct from saying that she had 
no such interest. We think that, having regard to the culpable delay made by 
the plaintiffs in applying to the Court to have the miras patta sent for, no costs 
of this appeal ought to be allowed. As tp the costs of the lower Courts, they 
will abide the final result of tlie case. 

Case remanded. 


4 NOTBS. 

[NO DISCRETION TO REFUSE SUMMONS TO COMPEL ATTENDANCE OF WITNESSES: 

Under section 159 (O.R. 16 R.I.) of the Oode of Civil Procedure, the Courts have no 
discretion to refuse sommons to compel the attendance of witnesses even when the application 
is made negligently or with intent to delay the hearing. But in either of the latter cases, the 
Court may properly refuse to adjourn the hearing. — 16 All. 218.] 
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The 2nd Jwie, 1881. 

PRESEft^T : 

Mr. Justice Mitter and Mr. Justice Maclean. 


Mahomed Ameer and another Plaintiffs 

versus 

Peryag Singh and others Defendants.* 


Suit for Cancellation of Mokuran Lease — Forfeiture — Equitable 
Belief against Forfeiture — Beng. Act VIII of 1869, 
s. 52— Act X of 1869, s. 78. 

Where, in a mokuran lease, there was a condition, that, in case of non-payment of one year’s 
rent, and its falling into arrears, the mokurari settlement was to bo cancelled, and default was 
made and a suit for ejectment was brought, — 

Held, that, independently of the Rent Act, the defendants should be allowed in equity a 
reasonable time to pay the landlord’s duos in order to prevent forfeiture. 

Mothoora Mohun Pal Chowdhry v. Ram Lall Bose (4 C. L. R., 469), followed. 

* Appeal from Appellate Decree, No. 2310 of 1879, against the decree of J. P* Stevens, 
Esq., Officiating Judge of Patna, dated the 7th July 1879, affirming the decree of Baboo 
Poresh N|||i^nerjeo, Subordinate Judge of that district, dated the 25th January 1879. 
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ffM also, that the pr6vi8ions of s. 52 of Bexig. Act VIII of 1869 are exactly similar to 
those of s. 78 of Act X of 1859, and applicable to the case of a mokurari lease ; and, therefore, 
that a decree passed in conformity therowith, which allowed fifteen days for the payment of the 
arrears of rent found due and interest thereon, was a good decree. 

This was a suit brought by the plaintiffs to recover arrears of rent, for the 
cancellation of a mokurari lease granted by them to the defendants, and, to recover 
possession of the lands, the subject-matter thereof. The lease contained a clause 
as follows : — “ In case of non-payment of one year's rent and its falling into 
£987] arrears, the mokurari settlement will be cancelled ; and in that case, we, 
the declarants, the mokuraridars, or our heirs or representatives, shall have no 
claiili to the nuzurana money, ” And the plaintiffs alleged in their plaint that 
the rent had fallen into arrears and claimed Es. l,349-9-7i, which sum was 
m!ade up of the rent, Rs. 593, forjihe year 1285, corresponding with the year 
1877-78, arrears for previous years, and damages calculated at 26 per cent.; and 
further claimed that the defendants had,Qo right to the return of, Es. 4,000 paid by 
them as nuzurana. The defendants, amongst other pleas, denied that the rent had 
^fallen into arrears as stated, or that the sum claimed from them was due ; but 
the Subordinate Judge found that the sum of Rs. 722-4-6 was due by them, 
and gave the plaintiffs a decree in accordance with the provisions of s. 52, Beng. 
Act VIII of 1869, directing that, unless that amount, with interest at 12 per 
cent, from the date of the commencement of the accrual of the arrears up to 
the date of decree, was paid within fifteen days, the tenure should be avoided 
and the defendants ejected. 

Prom that decree the plaintiffs appealed to the District Judge, and urged 
that the basis of the suit was not the provisions of s. 52 of Beg. Act VIII of 
1869, but the contract, the terms of which were contained in the mokurari 
lease, and that s. 52 had, therefore, no application. The lower Appellate Court, 
however, following Jan AU Choiodhry v. Nittyanund Bose (10 W. E., F. B., 12), 
which was decided under Act X of 1859, and holding that, so far as it affected 
the decision in that case, the law un^er Beng. Act VIII of 1869 had not been 
altered, upheld the decision of the lower Court, and dismissed the appeal with 
costs. 

The plcvintifis, accordingly, now specially appealed to the High Court, and 
brought forward the same contentions as they had done in the lower Appellate 
Court. 

Baboo Mohesh Chwider Chowdhry and Moonshi Serajul Islam for the 
appellants. 

Baboo Chunder Madhub Ghose and Baboo Troyluokyo Nath Mitter for the 
respondents. 

[666] The jad^ent of the Court (Mitter and Maclean, JJ.) was deliver- 
ed by 

Mitter, J. — This suit was brotight to recover arrears of rent and also for 
the cancellation of the defendants’ mokurari tenure, this latter prayer hning 
based upon the following provision in the mokurari patta : — “ In the case of 
non-payment of one year’s rent, and on its falling into arrears, the mokurari 
settlement will be cancelled ; and in that case, we, the declarants, the mokurari- 
dars, orour heirs or representatives, shall have no claim to the nuzurana money.” 
The Chlirt 6t first instance found that Bs. 722-4-6 was due to the plaintiffs, and , 
as regards the claim for the oanoeUation of the mokurari patta, the decree pro- 
vides that, “onlesB the amoiuit, Bs, 722-4-6, with Bs. 12 per cent, in^gj^t 
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date of the commencement of the accrual of the arrears up to this day, be paid 
within fifteen days from this day, the tenure will be avoided and defendants eject- 
ed.” That decree has been upheld by the lower Appellate Court. It has been 
contended before us, that, under the terms of the patta, the Courts below had 
no option but to decree that the defendants had forfeited the mokurari tenure. 
We do not think that this contention is valid. We are supported in this view 
by the decision in the case of Motkoora Mohun Pal Chowdhry v. Bam Lall Bose 
(4 C. L. E., 469). Pontifex, J., who delivered the judgment in that case, says: — 

'* That the defendants,” that is the tenants, having insisted upon their equity 
to prevent forfeiture of the lease, provided they pay the whole of the arrears of 
rent according to the lease, and the costs which have been incurred in these 
proceedings, are entitled to rely upon such equity.” Then he refers to certain 
decisions of this Court taking a contrary view, which decisions have also been 
cited before us and relied upon ; and after referring also to the Privy Council 
decision in Duli Chand v. Meher Chand $ahu (12 B. L. E., 439), ruling that 
s. 52 of the Eent Law may be applicable to the case of a mokurari or 
any other kind of tenure of a perpetual nature, he goes on to say, — * 
“ We do not think it necessary to decide in this case whether or not the provi- 
sions of the Eent Law actually [569] apply, because we think that, even if 
they do not in terms apply, we are bound by analogy to that law to apply in 
favour of the defendants an equity similar to the equity there given. We, 
therefore, think that if the defendants pay the whole of the rent due up to the 
present time, with interest according to the stipulations of the original kabuliat 
and patta, and also pay all the costs of the proceedings' in both this Court and 
of the Courts below, the plaintiffs ought not to have khas possession decreed 
to them.” The decision of the lower Courts in this case is entirely in 
accordance with the principle laid down here. The District Judge says 
in one part of his judgment : On the question of damages at Es. 25 per 
cent, claimed by the plaintiffs, but disallowed by the lower Court, I agree 
with the lower Court in thinking that no special claim for damages has 
been made out ; and that the plaintiffs are amply compensated for the want of 
punctuality on the part of the defendants by award of interest at 12 per cent, 
per annum.” It is quite clear that the case cited above— Mothoora Mohun Pal 
Chowdhry v. Bam Lall Bose (4 C. L. E., 469) — is an authority in support 
of the decree which has been passed in this case ; but it seems to us further, 
that the Privy Council case, referred to in that judgment, distinctly lays down 
that the provisions of s. 78 of Act X of 1859 apply to the case of a mokurari ; 
and we entirely agree with the Judge that the provisions of s. 52 of the present 
Eent Act are exactly similar to those of s. 78 of Act X of 1859. In one of the 
cases relied upon by the learned pleader for the appellants, vtz,, Mumtaz Bibee 
V. Orish Chunder Chowdhry (22 W. E., 376), Kemp, J., who delivered the 
judgment, says : — “ Section 52 does not apply to the cases of taluqdars 
of the description of the defendaxits , and, therefore, the Full Bench Euling, 
which has been quoted by the pleader for the appellant, to be found in the 
case of Jan Alt Chowdhry v. Nittyammd i5o.se (10 W. E., F. B., 12), is not applica- 
ble to this case ; that decision applies to the cases of ryots alone. ” It is 
clear from these observations, that the decision in that case proceeded, 
not upon • the ground that there is any difference between the provisions 
of s. 52 of the present Eent Act and of s. 78 of Act X [570] of 1859, but upon 
the ground that none of the provisions of either of those sections apply to the 
case of a taluqdar. But upon that point the ruling of the Privy Council in 
the case quoted above is just the contrary. We must, therefore, follow the 
Privy CqiiHpirs decision quoted above. On both these grounds, viz,, that, qi^tte 
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independently of the Bent Act, the defendants should be allowed, in oquity, 
reasonable time to pay the Ijbndlords’ dues in order to prevent forfeiture, 
and also upon the ground that the provisions of s. 52 of the Bent Act are 
applicable to this case, we think that the decrees of the lower Courts are correct. 

The appeal must be dismissed with costs. 

Appeal dismissed. 

C7 Cal. 570] 

The nth June, 1881 . 

I^ESENT : 

Me. Justice ToTTENHAikf and Me. Ju>stice Maclean. 


Shib Chandra Chakravarti and others Defendants 

versus 

Johobux and another Plaintiffs." 


Optional and Compulsorif Registration — Prior itij of Registered over Unregistered 

Documents — Registration Acts (III of 1877), and (XX of 1866), s. 18. 

Documents the registration of which is optional, executed previous to the Registration 
Act (III of 1877), will not, if unregistered, take effect against later registered documents. 

8, the owner of a seven>anna share in certain property, on the 19th November 
1866, sold a one-anna share thereof to A for Rs. BO, the bill-of-sale not being registered, as 
under the provisions of Act XX of 1860, s. 18, the registration thereof was optional. Sub- 
sequently, S sold the remaining six annas to other persons ; and then, on the 27th September 
1876, sold another one-anna share in the same property to D for Rs. 140, the 
bill-of-sale with respect to this purchase being duly registered under the provisions of Act III 
of 1877. In a suit by A, who had never obtained possession of the one-anna share he had 
purchased, against fif, B, and the purchasers of the other six-anna shares,— BfeW, that he 
was not entitled to succeed, as his bill-of-sale being unregistered was not entitled to priority 
over B*8, which had been duly registered. 

Lachmcm Das v. Dip Chand (I. L, R., 2 All., 851) followed. 

Ogra Singh v. Ablakhi Kooer (I. L. .R, 4 Calc., 536) discussed. 

1871] The facts of this case were as follows : — Shib Chandra Chakravarti, 
the first defendant, owned a seven-anna share in Taluq Kismut Khamar Dama- 
wara, and he was ousted therefrom in the year 1270, corresponding with the 
yw 1863, but recovered possession in the month of Pous 1280, corresponding 
with December 1872. During the times he was out of possession, the plaintiffs 
alleged that Shib Chandra sold to their father. Sheik Amir, smce ii<wttB,Fpd, a one- 
anna share out of his seven annas, under a kobala dated the 26th Eartic 1274, 
eorresponding with the 19th of November 1866, the consideration-money twing 


* Appeal from Appellate Decree, No. 1093 of 1879, against the decree of Baboo Tr.uso. 
Dutt, Second Subordinate Judge of Tippera, dated the 16th March 1879, reversing the decree 
of Baboo Bam Chunder Dhur, First Hnnsif oi Kassimuggur, dated the 16th FejuHpry 1878. 
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This kobala was not registered, as it was optional to register it under s. 18» 
Act XX of 1866, the Registration Act then in force ; and its genuineness was 
disputed by the defendants. 

Subsequently, between the years 1274 and 1283 (1866 — 1876) Shib Chandra 
sold his remaining six annas share in the property to the defendants^ 
appellants, Sheik Mohaju and Sheik Budhya and others ; and thus, 
assuming the sale to the plaintiffs’ father to be a genuine one, he had 
exhausted all his interest in the property. On the 24th Assin 1284, correspond- 
ing with the 27th September 1876, however, he sold another one-anna share in 
the same property to the two appellants, Sheik Mohaju and Sheik Budhya, for 
Bs. 140, and the bill-of-sale was duly registered under the Registration Act of 
1877. It appeared that neither the plaintiffs, nor their father, had ever taken 
possession of the one-anna share alleged to have been sold under the kobala of 
the 19th NovembeT 1866, and they now, brought the present suit to obtain 
possession thereof against Shib Chandra 4 xnd all the persons to whom he had 
sold the property. 

The Munsif dismissed the suit, on the ground, amongst others, that the 
appellant’s bill-of-sale having been registered, took precedence over the plaintiffs, 
which was unregistered ; but on ai^peal the Subordinate Judge reversed that 
decision, holding that the appellants’ purchase was a fraudulent one, and that 
the [872] plaintiff’s kobala was a genuine document, the registration of which 
was optional at the time of its execution; and that, therefore, the appellants’ bill- 
of-sale was not entitled to any priority over it, and consequently decreed the 
plaintiff's’ claim. 

Against this decree the defendants now appealed to the High Court. 

Baboo Jogesh Chunder Boy for the appellants. 

Bothoo^Joy Oobind Shome for the respondents. 

The judgment of the Court (Tottenham and Maclean, JJ.) was delivered 
by 

Tottenham, J. (who, after stating the facts, continued) ; — The first Court 
dismissed the case, holding that the appellants’ registered bill-of-sale took 
precedence of the unregistered one. The second Court reversed the decree 
and decreed the suit, finding (although the point was not raised in the first 
Court or put in the form of an issue) that the appellants’ purchase was 
fraudulent ; and that, therefore, their bill-of-sale, though registered, could not 
be allowed priority over the plaintiffs’ unregistered document. 

We think that the case cannot be decided on the ground of fraud. There is, 
no doubt, a fraud committed when a person sells the same property twice over, 
but unless the second purchaser has notice of the first sale, it does not always 
follow that he is to be saddled with the consequences. Registration of sales has 
been established for the protection of purchasers, and though sales for small 
sums may or may not be registered, while sales for larger sums must be register- 
ed, a prudent purchaser would always register his purchase as a precautionary 
measure even if it was for a sum below Rs. 100. 

It has generally been held that, prior to April 1877, when Act HI of 1877 
came into force, a document compulsorily registered did not take precedence 
of a document of which registration was optional : see Bholanath v. Baldeo 
(I. L. R., 2 AIL, 198), also Ogra Singh v. Ablakhi Kooer (I. L. E., 4 Calc., 636), 
and cases quoted therein ; [873] but the present Act has eff'ected a change in 
the law, and it must now be taken to be established, that the principle laid 
down in ]j]| 0 ^e decisions no longer applies to documents governed by Act III ^f 


987 



tJbOil 7 Cut »n SHIB OHAIIDRA OHAKRAVARTI v. JOHOBUX Ac. flSSl] 

1877. Henceforward, documents executed when the previous three Begistra- 
tion Acts were in force, will not, if unregistered, take effect against later regis* 
tered documents : see Oanga Bam v. Banst (I.L.B., 2 All., 481), and Lachman 
Das V. Dip Okand {Ibid, 851). This last case is a Full Bench decision of the 
Allahabad Courti and though it appears to be in conflict with the case of Ogra 
Singh v. Ablakht Kooer (I.L.R,, 4 Oalc., 536), we still think that that case was 
correctly decided under the former law. It was not decided there that Act I of 
1868, s. 6, protected a document executed when Act VIII of 1871 was in force 
against the provisions of Act III of 1877 ; but it was held, that Act III of 1877 
did not apply to the suit at all, as it was instituted while Act VIII of 1871 
was in force. 

We must reverse the decision of the lower Appellate Court and restore 
that of the Munsif. 

The appeal is decreed with costs. 

Appeal allowed. 


NOTBS. 

tCOHPBTlTlOK BETWEEN REGISTERED AND UNREGISTERED INSTRUMENT, 

A— BEFORE ACT III OF 1877:— 

Priority was given on the basis of registration only as between two instruments relating to 
the' same property, the registration of both of which was optional. There was no priority as 
between two instruments one of which was compulsorily, and the other optionally registrable: — 
See2N. W. P., 87. 

B— CHANGES INTRODUCED BY ACT III OF 1877: 

The effect of the act was to give priority as between instruments one of which is compul- 
sorily and the other optionally registrable. 

(1) Where both the documents were executed after the act of 1877 came into force, the 
document compulsorily registrable and registered undoubtedly takes precedence over another 
document optionally registrable and not registered: — See 9 C. W. N. 14. 

(2) Also where a document optionally vegistrable was executed before the Act III of 4677, 
and another compulsorily registrable was executed and registered after Act III of 1877, the 
latter will undoubtedly prevail over the former. 

Bee 20 Bom. 168 ; 11 Cal. 661 ; 2 All. 431 J 3 A. W. N. 104 ; 6 All. 598 ; 3 A. W. 

Ni 186 ; 

(3) But as between two instruments one of which is compulsorily registrable and registered, 
and the other which is optionally registrable and not registered, both of them having been 
Executed before the Act III of 1877 (but subsequent to Act XVIof 1864,) decisions are conflict- 
ing as to whether priority is given by the Act ni of 1877 . 

. (a) Bombny High Court:— 

Holds that there is no priority dn the score of registration. 

Bee 5 Bom. 442 ; 5 Bom 653; 6 Bom. 168 ; 18 Bom 220. 

(b) Allnhabad High Court:— 

Decisions are conflicting. There is no priority according to 2 All. 198 ; 4 A. W. N. 
186 ; 6 A. W. N. 16 ; 2 A. W. N. 10^ 

^ There is priority according to 5 All* 447 ; 3 A. W. N. 87. 

(c) Madras High Coiirt:— 

There is priorityr— - 8 Mad, 78 ; 8 Ind. Jur. 554; 6 Mad. 174. 
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fd) Meutta Hlg[h Courts— 

There is priority:— 7 Cal. 670 ; 9 C, L. R. 234. 

G-EXI6TIK0 LAWs- 

With the exception of the provision “or to any of this Act,” Section 50 of 

the present act is a verbatim reproduction of section 60 of Act III of 1877, Hence the deci- 
sions under that act are still good law. 

N* B. A person claiming under a registered instrument cannot avail himself of the 
provisions of section 50 if he took with notice of the earlier unregistered instrument. 

See B.L.B. A. C. 8 , 6 Cal. 338 ; 13 Cal. 70 ; 10 Bom. 106; 20 All, 252 , 28 All 316; 3 
M.L.J. 64 ; 12 Mad. 606.] 


[7 Cal.;573] 

The 3rd June, 1881, 

Present : 

Sib Eichard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Nobin Krishna Bose and another Defendant's. 

versus 

Mon Mohun Bose and others ...Plaintiffs.’'* 


Voluntary Payment — Arrears of Bent — Mistake — Payment under a Mistake, 

The plaintiffs, believing that they hold four-anna share, and the defendants the 
remaining twelve-anna share, in a putni, the revenue of which was in arrears, paid to the 
zemindar, on the 8th of March 1876, a portion of the arrears corresponding to the share in the 
patni to which they considered themselves entitled. It was afterwards decided, in a suit between 
the parties, that the plaintiffs were not entitled to any share in the patni, and that the 
defendants C»«] were entitled to the whole sixteen annas thereof. Subsequently to this 
decision, the defendants, in paying up the arrears of revenue due on the patni, took the 
benefit of the payment made by the plaintiffs on the 8th of March 1876, and paid in only so 
much as, together with the previous payment, made up the whole arrear. The plaintiffs then 
brought the present suit to recover from the defendants the amount of the payment made to 
the zemindar on the 8th of March 1876. 

Held, that the payment was not a voluntary payment, and that the plaintiffs were entitled 
to recover. 

The facts of this case were as follows': — In a certain patni, the jama of 
which was Bs. 2,011-8-10, the plaintiffs alleged that they held a four anna 
share, and the defendants the remaining twelve annas ; and that the jama which 
they had to pay was Es. 504-14-2i. The defendants alleged that the plaintiffs 
had no interest whatever in the patni, but that they were darpatnidars of a four- 

• Appeal from Appellate Decree, No. 673 of 1880, against the decree of Baboo Bhooputi 
Boy, Subordinate Judge of East Burdwan, dated the 6th February, 1880, reversing the 
decree ofJ|^||>oo Khetter Prosad Mookerjee, Munsif of Culna, dated the 16th June 1879. 
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anna share under them. In this state of matters the defendants, in 1874, insti- 
tuted a suit against the plaintiffs to recover certain arrears of the rent of the 
alleged darpatni. In that suit the extent of jama for which the plaintiffs were 
liable, namely, Rs. 604-14-2ir, was not disputed, nor was there ariy dispute as to 
the amount of arrears claimed. The only question was, whether the plaintiffs 
were some of the patnidars as they claimed to be, or darpatnidars, as the 
defendants alleged them to be. The Munsif who tried that case dismissed it, 
on the ground that the plaintiffs were not darpatnidars, but the holders of a 
four-anna share in the patni mehal. That decree was dated the 29th of 
March 1875. The defendants appealed, and the cause was remanded. The 
Munsif who tried the case after the order of remand found, that the plaintiffs 
and the defendants were descendants of a common ancestor, and that the 
plaintiffs were entitled to a four-anna share of the patni ; but he decreed the 
claim of the defendants, on the ground that the plaintiffs had always paid 
their rent through the holder or holders of the twelve annas share. That 
decree was dated the 2nd of May 1876, Before this decree was 
made, the plaintiffs, on the 8th of March 1876, paid to the zemindar the 
sum of Rs. 225 on account of their proportion of certain arrears of revenue 
then due on the patni mehal. 

[878] Two appeals were preferred against the decree of the 2nd of May 
1876, — one by the defendants against the finding that the plaintiffs were entitled 
to a four-anna share in the patni, and the other by the plaintiffs against the 
decretal order. These two appeals were disposed of in favour of the defendants, 
and then there was a special appeal by the plaintiffs to the High Court. It 
was ultimately decided in that suit that the plaintiffs were not entitled to any 
share in the patni, but were merely darpatnidars of the four annas share of the 
mouisa. 

Though the revenue of the patni was in arrear at the time of the payment 
to the zanrindar in March 1876, yet it did not appear that any steps had been 
taken by the zemindar to recover it. The defendants afterwards proceeded to 
pay the revenue, but, finding that a portion had been previously paid by the 
plaintiffs, thev paid in only the additional sum required to make up the total 
amount then in arrear. After this, and after the final decree in the suit of 
1874, had settled the respective positions of the parties, the plaintiffs repeatedly 
demanded from the defendants the sum paid by them to the zemindar ; and in con- 
sequence of there refusal to pay, the present suit was instituted on the 7th March 
1879. The defence was, that the payment was a voluntary one, and made 
for the purpose of being used as evidence in the suit of 1874. The Munsif 
dismiss^ the suit, but this decision was reversed on appeal to the Subordinate 
Judge, who found on the facts that the plaintiffs had paid the money to the 
j^emindar bond fide, believing that they were entitled to four-anna share in the 
patni. The defendants appealed to the High Court. 

Baboo Bashbehary Ghose for the appellants. — The defendants are not liable 
for this money. The payment was made by the plaintiffs not for the purpose 
of paying a debt of the defendants’, but for paying a debt of the plaintiffs’ own. 
The payment was made prematurely — Luckhee Kant Doss v. Shib Chunder 
Chuckerbutty; ^12 W. R. 462), and being purely voluntary, cannot be recovered : 
Mussamut Ashibun v. Baboo Bam ProsJiad Das, (1 Shome’s Law Rep., 25), Bam 
Tuhul Singh v. Biseswur Lall Sahoo (L. R., 2 1. A., 131, 143-4). Section 69 of 
[876] the Contract Act is in my favour. [Garth, C. J. — If the money was 
paid to the landlord by mistake, as the Court below finds, the plaintiffs could 
recover it from the landlord. Now you have adopted the payment made to the 


990 



MON MOHUN BOSE &o. £1881] 


IX.lUtCal.577 


landlord as if it had been made by yourself. This is not ‘money paid to your 
use. It is money paid under a mistake, which you have taken the benefit of — 
taken it into your possession as it were.] 

Baboo Hemchunder Banerjee for the respondents was not called upon. 

The judgment of the Court (Garth, C. J., and McDonell, J,) was deli- 
vered by 

Garth, C. J. — This is a suit for the recovery of Rs. 225 from the defendants 
under these circumstances : 

The plaintiffs had sued the defendants to recover possession of four annas 
of a patni estate, of which the defendants claimed the whole, %nd were admit- 
tedly entitled to the other twelve annas. The real question in that suit was, 
whether the plaintiffs were entitled to the fbur annas as patnidars, or whether 
they held them as darpatnidars, the defendants being the holders of the whole 
patni. 

In that suit the plaintiffs got a decree as patnidars in the first Cout ; but on* 
appeal the case was remanded for some further evidence to be taken. In that 
state of things, and whilst the plaintiffs bond fide believed themselves to be 
entitled to the four annas, they paid into the zemindar's sherishta Rs. 225 on 
jaccount of the revenue for that share. But as it was eventually decided that 
the plaintiffs held the four annas, not as patnidars, but as darpatnidars, it 
turned out that the Rs. 225 was paid for the defendants* benefit, and as part of 
their revenue to the Government , so the plaintiffs brought this suit to recover 
from the defendants that sum. 

The first Court dismissed the plaintiffs* suit, on the ground (amongst 
others) th|it it was paid in bad faith, with the object of making evidence of their 
alleged patni right. 

The Subordinate Judge, in a very careful judgment, lias come to the con- 
clusion that the plaintiffs* claim should beflecreed, [677] on the ground (amongst 
others) that, in making this payment, the plaintiffs believed themselves 
interested in doing so. 

We think that this conclusion of the Subordinate Judge may be properly 
confirmed, though we doubt whether his judgment can be supported upon the 
grounds which he mentions. We think that his conclusion may be supported 
upon this principle that where a payment is made by one person for the benefit 
of another, and that other afterwards adopts that payment , and avails himself 
of it, the sum becomes money paid for his use. 

The plaintiffs, bond fide believing themselves to be the owners of the four- 
annas share, paid the revenue of it to the zemindar. The defendants then paid 
the revenue on the remaining twelve annas ; when they did so, they must have 
found that the revenue on the four-annas l\ad been paid bv the plaintiffs ; and 
they availed themselves of that payment *by the plaintiffs, only paying, or 
offering to pay, to the zemindar the revenue on the remaining twelve annas. 
We think that, under these circumstances, the Rs; 225 so paid by the plaintiffs 
became money paid to the use of the defendants ; and that the judgment of the 
Court below can be supported upon that ground. No doubt the justice of the 
case is entirely with the plaintiffs. 

The appeal is dismissed with costs. 


Appeal dismissed, ' 
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The 31st May, 1881. 

Pbbsbnt : 

SlB BtOHABD GAETH, KT., OHIBP JUSTICE, AND ME. JUSTICE McDONEUi. 


Farbath, Chund Deb Plaintiff. 

verstis 

^in*ud>Deen and others Defendants.’’’ 


Co’Sharers — Partition — Portion of an Estate — Parties. 

I' 

The owner of a twelve annaa ahare in a joint zemindari granted to the plaintiff a mokurari 
* lease of his share in a small portion of land within the asemindari. The owners of the remain- 
ing fodr annas share granted a patni of his share in the whole zemindar! to the defendants. 
The plaintiff brought a suit against the defendants for partition of the small plot of land. 

[57q Heldt that such a suit would not lie, because the zemindars were not made parties ; 
and also that a partition could not be enforced of a part of the estate held by the defendants, 
who, if the plaintiff’s claim was allowed, might, in respect of the same estate, be subjected 
to many claims for partition at the suit of persons in the plaintiff’s position. 

In this case it appeared, that one ^onwar Ali was a twelve annas share- 
holder in a certain undivided zemindari, the remaining four annas of which 
were held by certain persons known as the heirs of Nasiruddin. On* the 4th of 
August 1877, Monwar Ali gave to the plaintiff a mokurari lease of a certain 
plot of land within tlie zemindari, which plot was defined by metes and bounds, 
and was in extent about one-fiftie#h of the whole zemindari. The whole 
zemindari being joint, this lease, of course, only covered twelve annas of the 
rents and profits of the plot of land. The heirs of Nasiruddin had given a patni 
of their four annas share of the whole zemindari to the defendants ; and this 
suit, which was for partition, was instituted, on the 13th of November 1878, 
by the plaintiff, the mokuraridar of the twelve annas share of the small idot, 
against the defendants the patnidars of the four annas share of the whole 
estate. 

The suit was dismissed in the Court of first instance, on the ground, that 
the plaintiff, being interested in a fractional part of the estate only, could not 
sue the co-sharers of the whole estate for a partition. This decision was upheld 
on appeal by the Subordinate Judge, the material portion of whose judgment 
is as follows : — ** The plaintiff and defendants are not sharers in the same tenure 
under one and the same proprietor.^ Their tenures are separate, under different 
proprietor. The law says, that a sharer may sue for partition. As neither the 
plaintiff is the sharer of the patni held by the defendants, nor the defendants 
are the sharers of the Mokurari tenure held by the plaintiff, I consider that the 
plaintiff has got no power in him to call upon the defendants by notice to join 
him in apportioning the lands of two separate tenures. Such a partition will, 

* Appeal from Appellate Decree, NC. 52473 of 1879, against the decree of Baboo Uma 

Chum* Kastogiri, Subordinate Judge of Tappers, dated the 30th July 1879, affirming the 
decree of Baboo Bam Dhunder Dhur, Hunstf Bamunberia, dated the 10th 1879. 
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in faott be a partition between the proprietor of a twelve annas share and the 
proprietors of a four annas share in the zemindari, and this cannot be done 
in a suit in which they are not parties. There is also another difficulty 
[S793 of assorting the jama of each of the two shares. To allow the jdaintiff to 
hold separately a certain portion of the lands as lands of the twelve annas share, 
while the proprietors of the two shares hold all other lands jointly, is to annihi- 
late the right of the proprietors of four annas share thereto. Neither has the 
proprietor of the twelve annas share authorized jihe plaintiff, nor have the 
proprietors of the four &nnas share given power to the defendants, by express 
terms, in the pattas, to make a partition between them. The appeal is dismissed 
with costs.** The plaintiff appealed to the High Court. 

Baboo Joy Gqbind Shame for the appellant. —The learned Judge was wrong 
in holding that this suit could not be maintained ; the case is on all fours with 
that of Earn Samasundari Debt v. Jardine, Sktnner, and Co. (3 B. L. B., App., 
120 ; S. 0., 12 W. E., 160) ; see also Bam Pershad Narain Tewaree v. The Court 
of Wards (21 W. E., 152). 

Moonshi Serajul Islam for the respondents. — This suit is not maintainable. 
A partiton of a portion of a share cannot be had, unless all the portions are inclu- 
^ed in the suit. The person who bought the interest of the zemindar in one 
plot, cannot compel a partition of that plot alone ; the zemindar could 
not do it, and a purchaser from him has no higher rights than he himself 
could have. In Rani Samasundari' s case {3 B. L. E., App., 120; S. 0., 
12 W. E., 160), the whole sixteen annas were divided ; and in Bam 
Pershad Narain Tewaree v. The Court of Wards (21 W. E., 162), all 
the parties were before the Court. In this case the titles under which the 
parties hold are distinct and separate. The respondents are not joint with 
the appellant. [The cases of Baboo Lalljeet Singh v. Baboo Baj Coomar Singh 
(25 W. E., 353), and Ruttun Monee Dutt v. Brijo Mohun Dutt (22 W. E., 33S) 
were referred to] . • 

Baboo Joy Gboind Shome in reply. — The patnis in Bant Samasundari' s case 
(3 B. L. E., App., 120 ; S. C., 12 W. E., 160), were given by different parties 
as in this case; and, as in that case, the owners of the whole sixteen annas 
tA the plot of which we seek partition are before the Court. It is not necessary 
that the interest of each party should extend [ 580 ] to the whole estate in 
order to get partition : Suppose there were twenty zemindaries, why should not 
the mokuraridar of one or more get a partition if he pleased ? The zemindar's 
rights do not limit ours ; these are all the lands we hold jointly with the defen- 
dants, and we are entitled to a partition of them. 

The judgment of the Court (Gakth, C. J., and McDoNELL, J.) was deli- 
vered by 

Garth, C. J. — The plaintiff sued for a partition, and the facts are these 3 
Monwar Ali is the owner of an undivided involve annas share in a mouza, and 
Ali Kasim and others are entitled to the remaining four annas. The defendants 
have obtained a patni of the four annas share, ar\d the plaintiff has obtained 
from Monwar Ali a mokurari of a small portion of the twelve annas share. 
Under this mokurari, he has an undivided twelve annas share in a small area 
of a mouza. The entire mouza held in joint possession consists of upwards of 
100 drones of land ; and the portion in which the plaintiff has a twelve-anna 
share is less jthan two drones. Under these circumstances, the plaintiff sues 
the delaada^ts for a partition, — ^that is to say, he prays to have the small 
area in which he has a twelve-anna share divided as between him and the 
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four aimas patuidar. Neither of the i^mindars is made a party to the suit ; 
aud the defi^dants object that, in point of law, the plaintiff is not entitled to 
the partition. 

Both the lower Courts have dismissed the plaintiff's suit. The Munsif 
has dismissed it upon the ground, that the lessee of twelve annas of part of 
the joint estate has no right to a partition against a lessee of four annas of 
the entire estate ; and also, that if such a partial partition were allowed between 
tenure-holders of portions of entire properties, it would lead to great expense 
and inconvenience. The Subordinate Judge gives several reasons for his 
decision. He says , — firsts that the plaintiff and defendants are not sharers 
in the same tenures under the same proprietors. They have separate 
tenures under different proprietors and that, as the plaintiff is not a sharer 
in the defendants* patni, nor the defendants sharers in the plaintiff's mokurari, 
neither party has a right to enforce a [ 881 ] partition against the other ; 
secondly, he says, that such a partition would be an unlawful interference 
' with the rights of the zemindars, that they are not made parties to the suit, 
and that such a partition cannot be made without their concurrence; and 
thirdly, he considers, that to allow the four annas share to be thus subdivi- 
ded, would be injurious to the four annas patnidar. 

It has been argued here on special appeal, that a partition may legally be 
enforced as between tenure-holders of the same zemindari, as long as between 
them they are entitled to the whole sixteen annas in the particular area sought 
to be partitioned ; and that it is no ob]ection to such a partition that the parties 
hold separate tenures under separate owners of the zemindari. It is said that 
partition would not affect the rights of the zemindars, either inter se or as 
against their respective lessees ; and it would only be in force during tjhe lessees’ 
interests. If either the defendants' patni or the plaintiff’s mokurari were to 
determine, the partition would be at an end. 

We think that the judgment of the lower Courts should be confirmed, for 
the following reasons : — 

First, that a partition of this kind cannot legally be enforced without the 
zemindars being made parties to the suit ; and secondly, that a partition canimt 
be enforced ofm part of the estate held by the defendants. The defendants .are 
entitled, by right of their patni, to an undivided four annas sliare in a large 
estate of 100 drones ; and if the plaintiff was entitled to compel a partition as 
against the defendants of an area of two drones only, the defendants might, in 
respect of the same estate, be subjected to forty or fifty claims for partition at 
the suit of forty or fifty different persons, each of whom is in the plaintiff’s posi- 
tion, and might be put to great expense in consequence of his estate being 
divided into forty or fifty separate areas. 

The appeal is dismissed with ppsts. 


Appeal dismissed. 
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pfUHlUi FABTIfiiW-Scftmr-- 

(1) When some only of the co-owners separate, the others letnaining joint. 

(H) When a portion only of the family pro^rties are divided, while the rest oontinnes 
undivided, 

I Oaia:— ' 

As regards the question whether the e^ration >of some of the members of a joint family 
effects a separation of all, the decisions of the various High Courts are by no means uniform. 
But the following propositions arq fairly settled : — 

(a) When some co-parceners separate from the Mhers there is no presumption that the 
latter remain joint. This is settled by the PIrivy Council decision in 30 Cal. 72d, 
followed in 33 Mad 356. 

(b) Not is there any presumption under tdie same drcumstances, that the others have 
beconpie divided. — See 31 Mad. 482, 

(c) Any agreement between the remaimng co-paroeners to remain united must be 
proved like any other fact. — 30 Cal. 7Sp (P. C; ; 16 0. L. J. 311 ; 6 Ind. Cas 796 ; 
13 Bom. h. B. 287. 

(d) The separation of some of the co-parceners is not ipso facto a separation of all * « 
4 M.I. A. 137, 168 ; 11 M. I. A. 369, 380 ; 4 I. A. 247, 266. 

(r) But where it is necessary, in order to ascertain the share of an outgoing co-parcener 
to fix the shares of the others, the separation of one may amount to the virtual 
separation of all. 31 Mad. 482 ; 6 Ind. Cas. 795. See however. Sircar's Hindu 
^ Law p. 279 (4 Edn.) 

irOaM:— 

(а) By agreement of parties. There can be a partial partition in this sense, by 
agreement of parties. 25 Mad. 149, 157. 

(б) By Suit. 

GENERAL PRINCIPLES. 

The general principles that can be deduced from the many conflicting cases on the 
subject are that there is no hard and fast rule gainst partial partition in all cases, that the rule 
does not bel6ng to Hindu liaw, but is a creature of judiciary law, and being based primarily 
on considerations of equity and convenience, belongs more to the province of procossual than 
substantive law. See 34 Mad. 269 (F. B.) at p. 270 ; 23 M. L. J. 64 at 70. 

Hence the defendants in suit to partial partition are not entitled to have the suit dismissed 
but are entitled to ask that all pro]^rty liable to be divided should be broug^ into tlm hoteh* 
pot and all the equities between the parties should be Anally adjusted* See 23 M. L. J. 64 
at p. 70. 


f agp olasses of Cases. 

. The four classes of cases in which a suit may be brought for partial partition, with their 
different results are shown below in a tabular form. * 


Cases. 

Result. 

Decisions. 

(1) Co-owner v. Co-owner. 

Suit does not lie for partial parti- 
tion. 

7 Cal. 577 ; 9 Cal. 817 ; 12 Cat 
566 ; 16 Mad. 98 ; 14.Cal. 122 
27 Mad. 361. 

(2) Alienee from one oo- 
owner v. Other co-owner. 

1 

'(a) Suit does not lie generally. 

(b) Suit lies if there are no 
equities to be adjusted and. if 
^ there is inconvenience caused. 

16 Mad. 98; 34 Bom. 138 

Mad. 343; 4 Oal. 733; 13 Mad. 
376, 

34 CSal. 1036 ; 34 Mad. 403 ; 33 
M. L. 3. 64. 

(3) Co-owner v. Alienee 
from other co-owner. 

Suit lies. 

6 Mad. 196 ; 19 Mad. 367 ; 
13 C. W. M. 815. 

(4) Alienee from one co- 
owner v. Alienee from 
other od90^er. 

Suit lies. 

34 Mad. 369 F. B.] 
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[8tt] The 2nd June, 1881* 

Pbbsjsnt ; 

Sir Eichard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Bibee Syefun ..Plaintiff 

versus 


Bndder Sohay Defendant.'^' 


Landlord and Tenant — Suit for Bent — Evidence — Plea of Payment — Onus 

. of Proof 

In a suit by a landlord against his tenant for arrears of rent due for a portion of the year 
1388 (1676), the defendant pleaded payment and called as his witness the plaintiff's agent 
who admitted the receipt of certain payment, from the defendant's under-tenants during the 
time for which the arrears were demanded ; but swore that they were payments made in respect 
of arrears due on account of previous years. The lower Appellate Court, reversing the decree 
of the Court of first instance, gave the defendant credit for the payments so admitted. 

Held, that the lower Appellate Court was wrong ; that the defendant having 'pleaded pay- 
ment ‘was bound to prove that the admitted payments were in respect of that portion of the 
year 1388 for which the arrears were claime 


Section 13 of the Bent Law applies to receipts given directly by the landlord to the tenant, 
and not to receipts given to third persons. 



This was a suit by a landlord against his tenant, instituted in theEevenfa 
Court of the AssistanFC/ommissioner of Pachamba, under ol. 4, s. 23, Act X of 
1869, and s. 12, Aot YI of 1862, for the recovery of Bs. 1,000 as principal, and 
L 250 damages, being arrears of rent for the^j^eie^;|^3 (1876). The defence 
Ae, that the plaintiff collected the rent claimel frith the defendant’s under- 
mts, and the plaintiff’s agent was called as a witness for the defendant. 
Ibdmitted payment of certain sums from under-tenants in 1283 (1876), but 
they were not paid on account of rent for 1283 (1876), but for the previous 
year. The Court of first instance gave the plaintiff a decree for the full amount 
claimed with costs, on the ground that the defendant had failed to prove the 
payments alleged by him. 


* Appeal from tha Ap^^dlate Decree, No. 414 of 1880, against the decree of B, Towers 
E^., Officia^ng Judicial 0(mun{8sionero| Cheta Nagpore, dated the 8th December 1879, 
modifying iike decree of llajor Ij. Blathijray^ Assistant of Pachamte, dated the 

JMh Maxell 1879. 
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[583] The defendant appealed to the Court of the Judicial Commissioner 
of Chota Nagpore, who gave him a decree for the sums paid in 1283 (1876). 
The plaintiff appealed to the High Court. 

Mr. Sandel for the Appellant. 

Baboo Nil Madhub Sen for the Bespondent. 

The Judgment of the Court (Garth, C. J., and McDonell, J.) was 
delivered by 

Garth, C. J • — We think that the lower Appellate Court has made a very 
serious mistake in this case in finding in favour of the defendant upon the 
plea of payment, without any evidence whatever to support that finding. 

It was not denied that a certain sum for rent had become due to the 
plaintiff from the defopd^int for the year 1283/ but the defendant’s plea was that 
those sums had been paid. The onus was entirely upon the defendant to prove 
this plea, but instead of going into the witncfes-box himself, or at any rate calling 
his agent in order to prove the payments (which, if the pleas were true, they 
could readily have done), what the defendant did was this : He called the 
plaintiff’s agent as his own witness, and he produced certain receipts of sums 
which had been paid in 1283 ; and the plaintiff’s agent was then asked, 
whether those sums were not received The plaintiff’s agent acknowledged that 
they were received, but not in payment of rent for the year 1283. He stated 
that they were paid for the previous year, 1282. That is really the onlyevidence 
that was given upon the subject. It directly negatives the defendant's case , 
and yet, strange to say, tlie Judge has found in the defendant’s favour. The 
very fact of the defendant and his agent not coming into the wdtness-box 
afforded of itself a strong presumption against the truth of the defendant’s 
case. If thp payments were really made for the year 1283, no one could 
know” it better than the defendant and his agent, and there does not appear 
the least reason why one or both of them should not have been called. Instead 
of that the defendant chooses [584] to call the plaintiff’s agent , and the 
plaintiff’s agent proved the case against him. 

It does not at all follow, because certain sums were paid to the plaintiff 
in ttie year 1283, that they were therefore paid for the rent of the year 1283. 

Judge himself says, that the accounts between the plaintiff and the defeii- 
diint appear to have been kept in a very loose manner, and thatr there is no 
doubt that Khajah Mahomed Jan, who is the plaintiff’s ag^nt, was allowed to 
receive rent from the under-tenants, and to place it to the defendant’s credit. 
This circumstance made it, in our opinion, the more necessary, that the 
defendant’s plea of pavmenjb fhouldhave been strictly proved ; instead of winch, 
all that appears is this. It, is ^[hown by certain receipts. A, B, and C, tliat 
the plaintiff's agent received from under-tenants of the defendant in the year 
1283 certain rents due from those under-tenants for that same year; but it 
does not at all follow that the defendant’s rent, in payment of which those 
sums were received from the under-tenantsr, was the rent due for the year 
1283. If he had not in fact paid his rent for the year 1282, the sums received 
from the under-tenants would have been properly credited to the rent of the 
year 1282. * 

The defendant has no right to abstain from offering (either by himself or 
his agent) any evidence or information to the Court ; and then to call the 
plaintiff’s agent as a witness, and ask the Court to discredit him when he 
disproves his case. 

a oAii.— 126 ’ ' ' 997 
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Then the Jud^e seems to think, that because in the receipts which the 
plaintiff gave, the year was not stated in respect of which the rent was paid, 
that raises a presumption against the plaintiff that the rent was paid for the 
year in which the payment was made. We entirely dissent from this view. In 
the first place, we think that s. of the Bent Law, to which the Judge refers, 
applies to receipts given directly by the landlord to the tenant, and not to 
receipts given by the landlord to third persons, who probably would not 
understand anything of the state of accounts as between the landlord and his 
tenant ; and in the next place, the fact of the landlord not stating in respect 
of what year the payment is made, cannot raise any presumption in favour 
of the tenant, that the rent was paid in respect [ 885 ] of any particular year. 
The tenant himself should take care, when he makes the payment, that the 
receipt is in the proper form. If he does not see to that, he has no right to ask 
the Court to presume anything ip his favour from the omissio^ in the receipt. 

The case will be remanded to the lower Appellate Court to be re-tried with 
reference to these observations ; And the Judge will be at liberty to receive 
further evidence on either side. 

Case remanded. 


[7 Cal. 585] 

The 14th June^ 1881, 

Present : 

Sir Richard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Godadhar Dass Third Party 

versm 

Dhunput Sing Second Party. ^ 

Land Acquisition Act (X of 1870) — Apportwn'inent of Com^iensation-inoney — Zaminidar — 
Patmdar — Darpatnidar — Cansiructvm of DocunienU 

Where a patni and a darpatni has been given of land, which is afterwards acquired by 
ihe Government for public purposes, under the provisions of the Land Acquisition 
zamindar is, generally speaking, entitled to as much of the compensation-money as tl|e 
patnidar is. 

As a rule, ryots having a right of occupancy in such land, and the holders of the 
permanent interest next above the occupancy ryots, are the persons entitled to the larger 
portion of the compensation-money. 

The principles on which compensation-money slibuld be apportioned among the different 
holders discussed and explained. 

Construction of darpatni lease. 

In this case it appeared that th» Baja of Burdwan granted a patni lease of a 
certain zamindari in the district of Dinagepore to Boy Dhunput Singh, who 
granted a darpatni leAse thereof to one Gddadhar Doss on the 6th February 
1868. A portion of this land, amounting to about five bighas, was taken up by 
the Government for public purposes under the provisions of the land Acquisition 
Act, X of 1870 ; and the question in this case was, how the money which was 

* Appeal horn Onginal Decree, Sfo. 886 of 1879, against the decree of L. B. B. King, 
Esq., Judge of Dinagei^re, dated 34th September 1879. 
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awarded by the Government should be apportioned. The, kabuliat given by 
[586] the darpatnidar to the patnidar on the 6th of February 1868 provided, 
that should any land included in the lot, be taken by Government when 
required, or should it be included in the road, in that case you will allow me a 
deduction of the rent-jama for that portion of the land, if you get deduction 
from the patni-jama of the zamindar for the same ; I have no concern with the 
consideration-money paid.** The District Judge of Dinagepore, whose judgment 
was as follows, awarded the whole of the compensation to the patnidar : — 

** This reference has arisen from the acquisition of certain land for railway 
purposes. The parties claiming interest in the land liave agreed to the amount 
of compensation awarded, and the question for determination is the apportion- 
ment of that amount between these claimants — the zamindar, the patnidar, 
and the darpatnidar. The zamindar’s interest in the land is not affected 
so long as he receives. tjio rent reserved by his* lease His security for this rent 
is not appreciably lessened, since only a sowbll fraction of the tenure has been 
taken up, and the amount of rent cannot bb lessened, as the patnidar, through 
his ple^er, undertakes to make no claim for remission. The zamindar can, 
therefore, lose nothing ; and has, in consequence, no just claim to any part of 
the compensation. On similar grounds, it is argued that the patnidar has no 
claim as against the darpatnidar, and that the latter should receive the entire 
amount awarded ; hut this is stated on the part of the patnidar to be opposed 
b]f a special provision of the darpatni lease. The clause so relied on inins as 
follows : — ‘ If any land belonging to the estate is taken up for roads, or at the 
necessity of Government, and in case of your having an abatement in the rent 
of the said land in the patni dowl jama from the zamindar, you shall have to 
allow me too, a reduction accordingly. I have no concern with the price.* 
For the patnidar it is contended that the word ‘price ’ here means the price 
paid by Government for land taken up, while for the darpatnidar the word is 
said to mean the price paid for the darpatni lease to the patnidar. The latter 
construction does not appear to me to be admissible. The daipatnidar could 
not well say he would have no concern witlj the price he was paying, and there 
being* [587] no reference in the immediate context to this price, it would scarcely 
be referred to thus briefly as ‘ the price.* The word naturally refers to the 
land supposed in the same sentence to be taken up by Government, and the 
da^pajinidar must be considered to have waived any claim to the price of that 
land/ By virtue then of his special contract with the darpatnidar, the 
patnidar is entitled to the compensation aw^arded, and will receive the whole 
of this amount with his costs in equal proportion from the zamindar and the 
darpatnidar.** The latter appealed to the High Court. 

Baboo Gnja Sunker Mozoortidar, for the Appellant, argued, that all the 
compensation ought to have been awarded to the darpatnidar, as lie w'as the 
person solely affected, and that the Court below w^as wrong in its construction 
of the darpatni lease. 

Baboo Gurudas Banerjee and Baboo Srinatk Das, for the Respondent, 
argued that, under the general law, the paBnidar was entitled to the abate- 
ment — Horokissen Banerjee v. Joy Ktssm Mookerjee (1 W. R., 299), Been 
Dyal Lai y. Mussajnut Thukroo Koomvar (6 W. R., Act X Rul., 24:), Bay e 
Kisaory Dassee v. Nilcant Day (20 W R., 370); Sreenauth Mookerjee v. Mahara- 
jah Mahatap Chund Bahadoor (S. D. A., 1860, p. 308), Gordon, Stuart and Go, v. 
Maharajah Mahatap Chund Bahadoor (Marshall, 490); and that there was 
nothing in the darpatni lease to take away the patnidar*s legal right. 

'* Cur, ad, vuli. 
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The Judgment of the Court (Gaeth C. J., and McDonbll, J.) waa deli- 
vered by 

Garth, C. J, — We think that the District Judge has taken an erroneous 
view of 11)6 rights of the parties. The amount in question is inconsiderable ; but 
the principle upon which the case depends is an important one ; and as we had 
some doubt whether the view which we were at first disposed to take was 
correct, we have had the case argued a second time. 

[588] Under the Land Acquisition Act of 1870, the Government took a 
small piece of land, containing rather more than four bighas, in the district of 
Dinagepore, for the purposes of the northern Bengal State Railway. The 
agreed amount of compensation in respect of the whole of this land was 
Rs. 104-4-2 ; and three claimants only appeared — the Raja, who was the ssamin- 
dar, the patnidar, and the darpatnidar. The District Judge held, that so long 
as the zamindar continued to receive from the patnidar his entire rent under 
the patta, without any abatement in respect of the land in question, his 
interests would not be affected ; .And as at the hearing of the case*, in the 
Court below the patnidar undertook, through his pleader, to pay the whole 
rent to the zamindar, without diminution, the District Judge held, that the 
zamindar was entitled to no part of the compensation. Then, as regards the 
darpatnidar, the District Judge held, that, under a particular clause in the 
darpatni patta, he was disentitled to any compensation. That clause ran as 
follows : — 

“ If any land belonging to the estate is taken up for roads, or at the 
necessity of Government, and in case of your having an abatement in the rent 
of the said land in the patni dowl jama from the zamindar, you shall have to 
allow me too a reduction accordingly. I have no concern with the price.’' 

The only question which appears to have been raised in the Court below with 
reference to this clause, was as to the meaning of the word ‘ price. * The patnidar 
contended that it meant the compensation paid by the Government for the 
land taken; whilst the darpatnidar contended, that it meant the price or premium 
paid by him to the patnidar for his dvirpatni. Upon this point the Judge decided, 
very j’ustly in our opinion, that the patnidar was right , and that the word 
‘ price ’ meant clearly the compensation payable by the Government ; and as he 
considered that this was the only question between the parties, he held that, by 
this clause, the darpatnidar had relinquished his right to any compensation; and 
ho, consequently, awarded the whole sum to the patnidar. 

We think that he w^as wrong in two respects. In the first place, he should 
have awarded some portion at least of the com-[589]pensation to the 
zamindar ; and in the next, we think that, in the construction which he put 
upon the clause in the dai’patnidar’s patta, one very material point was over- 
looked. 

As regards the zamindar it is a mistake to suppose, that his interest in 
the land is confined entirely to the rent which he receives from the patnidar. 
He is the owner of it under the .Government ; and in the event of the patni 
coming to an end by sale, forfeiture, or otherwise, the property would reveH 
to the zamindar, who might deal with it as he pleased in its improved state ; 
jind although in some cases, and possibly in his, the chances of the patni coming 
to an end may be more or less remote, there is no doubt that, in all cases, the 
zamindar is entitled to some compensation (small though it be) for the loss of 
his rights. At any rate, he wmuld generally be entitled to receive at least 
AS much as the patnidar, to whom in this instance the whole compensation 
has been awarded. If the latter continues to pay and receive the same 
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rent which he did before, or if, on the other hand, he both makes an 
abatement to the darpatnidar, and obtains an abatement from the zamin- 
dar, as a rule he is no sufferer ; because, generally speaking, the difference 
between the amount of rent which he pays and the i^nt which he receives, 
represents the improved value of the land which he gets from the darpatnidar. 
It may be of course, that his patni interest would sell in the market for a price 
larger than the capitalized value of the rent which he receives from the darpat- 
nidar ; and if so, he would be entitled to be compensated for the loss of the 
difference out of the sum payable by the Government. But as a rule, the capi- 
talized value of the darpatni, over and above the value of his own outgoings, 
would represent the market value of his patni interest. 

The parties who usually suffer most from lands being taken for Government 
purposes are either the ryots with right of occupancy, or the holders, whoever 
they may be, of the first permanent interest above the occupying ryots. Tlie 
actual occupier is of course turned out by the Government, and if he is a ryot 
with a right of occupancy, he loses the benefit of that right, besides being driven 
possibly to find a holding and a home elsewhere , and the holder of the tenure 
immediately [ 590 ] superior to the occupying ryots, whatever the nature of his 
holding may be, loses the rent of the land taken during the period of his liolding. 
These two classes, therefore, would, generally speaking, be entitled to the 
larger portion of the compensation, and if the dai-patnidar in tliis instance 
belongs to the latter class, the larger portion of the compensation ought, pre- 
sumably, to have gone to him. 

But the Judge thought him disentitled by the clause in his darpatni , and 
certainly his case does not appear to have been argued very clearly in the Court 
below. The whole compensation was given to the patnidar, who, as far as we 
can see, has .neither lost nor gained anything at present by the taking of the 
land. He pays the same rent to the zamindar, and he has hitherto received 
the same rent as before from the darpatnidar. It may be, that the darpatnidar 
has a claim against him for abatement of rpnt ; and if this claim is enforced, 
the patnidar may be a loser to the extent of the capitalized value of the 
abatement. But at present there seems to be no evidence that he has lost, 
or is likely to lose, anything. 

But then is the darpatnidar disentitled to receive compensation by the 
clause in his patta? We think not , because in this instance tlie condition has 
not happened which would disentitle him. As we read the clause, it only pro- 
vides that, in the event of the Government taking land. Ac , and also in the event 
of an abatement of rent hdtng made by the zamindar to tJie patnidar, then the 
patnidar agrees to be content with a corresponding abatement from the rent 
which he pays to the patnidar, and in that case he relinquishes his claim to the 
Government compensation. But this relinquishment is to depend upon the two 
•events, the taking of the land by Government, and the abatement being made 
in the patnidar*s rent. No abatement has l^een made in this instance in the 
patnidar’s rent ; and consequently the condition upon which alone the clause 
was to take effect has not happened. 

The case must, therefore, go back to the Court below to have the compen- 
sation divided in accordance with the principles which we have laid down. The 
zamindar has not thought fit to appeal, probably because the smallness of the 
amount did [ 601 ] not make it worth his while to do so; and he, therefore, must 
be excluded. There are only the two claimants therefor ; the District Judge 
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will endeavour to make a fair division of the sum between t|iem ; and before 
doing so, he will do wisely to make the parties come to some arrangement as 
to the abatement or otherwise of the darpatnidar’s rent. 

The appellant having substantially succeeded, will be entitled to the costs 
of this appeal ; and the costs in the Court below will abide the result. 

Ca$e remanded. 

NOTB8. 

[APPORTIONMENT OF COMPENSATION-MONEY AMONG DIFFERENT HOLDERS OF 

INTEREST- 

The rule laid dowu in this case that the zaxnindar is entitled generaUy to an equal share 
with the patnidar in the compensation-money was applied in (1897) S C. W. N. 909 ; the 
same rule was applied to a case between a zamindar and his talookdar (1897) 2 G. W. N, 453. 

In (1887) 14. Gal. 749 the authority of this case was accepted and it was held that the 
question of distribution would depend tmon the bonus paid, the amount of rent and the 
amount of the collections which he received. But in (1903) 30 Gal. SOI, MACIiBAN, G. J. 
treated the observations in this case as mere obiter and held that the zamindar was not 
entitled to more than the capitalized value of the rent. See also (1902) 7. G. L. J. 284 where 
the Judges preferred to follow the obsefVations of GOUCH, G. J. in 20 W. B., 870 and held 
that the zamindar was not entitled' to any compensation if there was no abatement of rent.] 


[7 Gal. 091] 

The 81st May, 1881. 

Present : 

Sir Eichard Garth, Kt., Chief Justice and Mr. Justice McDonell. 


Mohabeer Pershad Singh Defendant 

verms 

Mohabeer Siitgh Plaintiff.^ 


Recover u of possession — Ihspossession-^Ejectment — Evidence — Onus — Proof of title. 

In June 1878, the plaintiff sued the defendant for the recovery of possession of certain 
land. At the trial ic was proved, that he had been continuously in peaceable possession of 
the land until the month of May 1878, when he was forcibly and illegally dispossessed by 
the defendant. 

Heldt that the evidence was sufficient to call upon the defendant to show his title to the 
land. 

This was a suit, instituted on the 28th of June 1878, for the recovery of 
possession of land, from which the plaintiff had been dispossessed by the 
defendant. The plaint stated, that the land of the plaintiff adjoined that of 
the defendant on the south and east ; that, on the 26th of May 1878, the 
defendant moved the southern boundary-mark, and on the 29th of May 1878 
he moved the eastern boundary -mark, the combined effect of which was, that 
the defendant took possession of 10 biswas of land, which, up to that time, 
had been in possession of the plaintiff, and held by him as moafi land under a 

* Appeal from AppeUate Decree, No. 712 of 1880 against the decree of Baboo Kally 
Frosonno Mookerjee, Second Subordinate Judge of Sarun, dated the 30th January 1880, 
affirming the decree of Baboo Tara Prosonno BanerjeA fln/iiiAf. MnTicitf ruumra. 

15tb February 1879. 
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sanadi dated thQ 28th July 1810, from the then qwner of the land. 

The defendant alleged that the idaintifif had never been in possession of the 
land claimed ; that the sanad relied on 'was a forgery ; and that the suit '^as 
barred by limitation. 

At the trial, the plaintiff put in evidence two registered documents relating 
to the defendant’s land, and which were admittedly executed by the defend- 
ant — one in 1871, and the other in 1877. These documents convinced the 
Court of first instance and the lower Appellate Court that the defendant 
had therein described the land in dispute as the plaintiff’s agricultural land. 

The Court of first instance found that the plaintiff had been continuously 
in possession of the land in dispute until his dispossession by the defendant 
in May 1878; that the title under the sanad was proved; and that the 
dispossession took place as alleged. The lower Appellate Court found that the 
sanad was not provcdL; that * the witnesses examined by the plaintiff, and 
whom the lower Court believed, and for disbelieving "whom no valid reason has 
been shown,” proved that the land in question was in the plaintiff’s possession ; 
that he was dispossessed by the defendant in May 1878 ; and that the docu- 
ments of 1871 and 1877 showed that the defendant had then considered the 
land in dispute as belonging to the plaintiff. In this state of matters, the 
Judge considered that the plaintiff’s failure to prove his title under the sanad 
was immaterial ; and that the plaintiff’s previous peaceable possession entitled 
him to a decree for possession as against the defendant, who was ** no better 
than a trespasser.” The Judge went on to say : — The facts disclosed in this 
case are, that the plaintiff was in possession of the disputed land, and dispos- 
sessed therefrom by the defendant. Under such circumstances, the omts of 
proving title is shifted upon the latter, and unless he could prove a better title 
to the land, the plaintiff would be entitled to possession. This view is con- 
sonant with Jibe principle laid down in Jadubnath y. Ram Soojidnr Surmah 
(7 W. B , 174), Khajah Enaetoollah Chowdhry v. Kishen Soondar Surmah 
(8 W. B., 386), Badha Bullub Gossain v. Kishen Gobind Gossatn (9 W. E., 71), 
Dabjee Sahoo CS98] V. Shaikh Tumeezood^een (10 W. E., 102), Ayesha Bibee 
v. Kanhyc Mollah (12 W. E., 146), Sham Soonduree Debta v. The Collector of 
Maldah (12 W. E., 164), Trtlochun Ghose v. Koylasnath BhuttacJiarjee 
(12 W. E., 176), Gour Paroy v. Wooma Soonduree Debia (12 W. E., 472), 
Nagore Monee Debia v. Smith (28 W. E., 291) and Daitari Mohantt v. Ju(fo 
Bundhoo Mohanti (23 W. E., 293), 

The defendant appealed to the High Court. 

Mr. Sandel for the Appellant. 

Baboo Chunder Madhub Ghose and Baboo Nil Madhub Sein for the 
Bespondent. 

The Judgmenta of the Court (Garth, C.J., and McDonell, JJ.) were as 
follows : — 

G^rthy G. J. — I think that, in a case of this kind, where the plaintiff is 
dispossessed by a person who is found to have no title, and to be a trespasser, 
it is sufficient for^ the plaintiff to prove that he was in quiet possession at the 
time when he was so dispossessed. It seems to me, that this ought to be 
sufficient to establish a prima facie case as against the defendant. I am 
aware that there is some difference of opinion in the Court upon this point ; 
and that some learned Judges consider, that the remedy by a i^s^ssory 
action, which is now provided by s, 9 of the Specific Belief Act, and which 
was formerly given by the Limitation Act, has the effect of doing away with 
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the English rule, .that possession is prima facie evidence of title. I do not see 
why that should be. The rule seems to me a very wise and convenient 
one, and I should be sorry to see it abolished. I think, therefore, that the 
Court below is right, and that the appeal should be dismissed with costs. 

HoDonell, J. — 1 concur in dismissing the appeal. I think that, apart 
from the reasons given by the learned Chief Justice for dismissing the appeal, 
the Subordinate Judge has shown by his judgment that he agrees with the 
Munsif in holding that the plaintiff has acquired a statutory title. ^ 

. Appeal dismissed. * 

HOTBS. 

[PERSON IN POSSESSION DISPOSSESSED— RIGHT TO SUE ON PREVIOUS 
POSSESSION— 

This case w.i.s followed m (18S2) 11 C. L. B. 138, where it was held that the onus lay 
upon the defendant to prove his title nf the plaintiff had been dispossessed forcibly by the 
defendant within twelve years. But subsequently the Calcutta High Court took a different 
view and held that if the plaintiff who was dispossessed did not sue within six months from 
the date of dispossession he could succeed only by proving title, (1869) 17 Cal. 256 ; (1899) 
26 Cal. 579. This view proceeds upon the ground that the person dispossessed has his remedy 
under the Specific Belief Act and if he does not sue within six months he cannot mkintain 
an action on bare possession without proving title and reliance is placed upon the decision of 
Privy Council in 7 I. A. 73. The High Court of Allahabad referring to the conflict, held in 
(1867) 12 All. 46 that possession for forty years was sufficient evidence of title in an ejectment 
suit by the plaintiff. The Madras High Court's view on the point is in accordance with 
this case.] 


16M] OBIGINAL CIVIL. 

The 30th August, 1881. 

Present : 

Mr. Justice Broughton. 

Bajuamin Bose and others 
verstis 

The Universal Life Assurance Co. 


Life Policy — Assignment — Death of assianee — Death of assured — Notice by assignee tc 
Company — Payment of premia by executors of assignee — Absence of legal personal 
representative of assured — Hefusal to pay over — Interest — Act XXXII of 1839^ 
Estoppel“-Act I of 1872, s. 15. 

A, having insured his life m a certain Life Insurance Co., assigned his rights under the 
policy to B, the assignment on the face of it expressing no consideration whatever. The fact 
of the assignment was notified to the Company. B, after paying all premia due, died, appoint- 
ing C and D his executors, who took out probate of his will and paid all subsequent premia 
on the policy. A died, and C and D then demanded payment of the policy-money. The 
Company, however, refused payment unless C and D first obtained the concurrence of the 
legal representative of A to the payment. 

Held, that the Company were justified in refusing to pay the money in the absence of 
the legal representative of A. 
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Interest is given under Act XXXIl of 1889 by way of dainagis on the ground that a debtor 
has wrongfully refused to pay ; but where there is no hand to receive payment, and to give a 
complete discharge, there can be no wrongful refusal. 

Section 115 of the Evidence Act, which contemplates a person ** by his declaration, act, 
or omission intentionally causing or permitting another person to believe a thing to be true 
and to act on that belief,” in which case he cannot ” deny the truth of the thing ” refers to 
the Mief in a fact and not in a proposition of law. 

On the 22nd March 1848, one Frederick John Woodhouse insured his life 
Jor Bs. 25,000 in the Universal Life Assurance Company. The Company, 
in such policy, covenanted to pay to the executors, administrators, and assigns 
of the insured Es. 25,000 two months after his decease, provided that all premia 
due under the policy were duly paid. Subsequent to the payment of the first 
premium, and on the 28th March 1848, F. J. Woodhouse assigned his rights 
under the policy, endorsement, to one HuVrish Ohunder Bose. The assign- 
ment was [895] unstamped, and ran as follows : — ** I do hereby assign all my 
right, title, and interest of the within to Babu Hurrish Ohunder Bose.” It 
appeared on the face of the endorsement that notice of the assignment had been 
given to the agents of the Company. 

Hurrish Chunder Bose, after paying all premia due since the date of the 
assignment, died on the 7th December 1857, appointing by his will Ba 3 narain 
and Debnarain Bose his executors. They took out probate, and continued to 
pay* the premium on the policy as it became due. 

On the death of F. J. Woodhouse in 1879, Bajnarain and Debnarain Bose 
deipanded payment of the amount due under the policy. But the Insurance 
Company, stating that they were ignorant of the terms upon which the 
endorsement had been made, and whether or no any consideration had passed, 
refused to pay the claim, unless the executors obtained the authority or 
concurrence 6f the representatives of F. J. Woodhouse. 

The executors thereupon brought this suit to recover the amount due under 
the policy. ,, 

Mr. Bonnerjee and Mr. J, G. Apcar for the Plaintiffs. 

[Mr. Jackson for the defendant Company took a preliminary objection that- 
the assignment required a stamp.] 

Mr. Bonnerjee, — The 13th Geo. Ill, c. 63, ss. 36 and 37 empowered tlie 
Gk)vemor-General to issue rules and regulations for the government of the 
Settlement of Fort William in Bengal and all places subordinate thereto ; 
such regulation to be invalid unless registered in the Supreme Court of 
Judicature ; and under that Act of Parliament, the Governor-General passed Beg. 
X of 1829, which provides for the stamping of policies ; but that Begulation, I 
submit, does not apply to the High Court, inasmuch as it was not recognized 
and registered by the Supreme Court. [Broughton, J. — Inasmuch as Beg. X 
of 1829 was not recognized by the Supreme Court, I hold that policies before 
1860 do not require a stamp.] In the case of Matheiv v. The Northern Assurance 
Co. (L. B., 9 Chan. Div., 80), the Company [5tf6] raised the same defence to 
an action brought against them as the defendants in, this present case have 
done, but they paid the claim into Court, which the present defendants have 
not done. Notice of the assignment was given in both cases, and the Company 
were held bound to pay over the money, they being held to be debtors and the 
aBsignee a creditor. 

Hr. Jackson (with him Mr. Sate) for the defendant Company. — We 
eoBtend that, without making Mr. Woodhouse's legal representative a party to 
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the suit, tibe plaintiffs ora not entitled to snoceed. The oonsent of the legal 
representative is necessary before we can safely pay over. It is also neoessaryt 
before the plaintiffs can succeed, to show that vi^uable consideration was given 
for the assignment — Ashley v. Ashley (3 Sim., 149). This they have not done. 
An assignment of a possibility in equity will only be allowed for valuable 
consideration— TPngfci v, Wright (1 Ves. Sen., 409). As to assignment of debts 
and choses in action, where the assignor has given notice, the debtor, if 
he disputes the debt, can call upon the assignee to interplead : Judicature 
Act, s. 25, subseot. 6. Websteir v. *Brttish Empire Mutual Life Assurance 
Co. (L, B., 15 Ohan. Div.,'169) was decided under the Judicature Act, and it is 
submitted, that the assignment there under the English law put it beyond doubt 
that the plaintiffs had a complete title. But, apart from legislative enactment, 
there is no authority to show that choses in action could be assigned without 
consideration. Under 30 and 3J Yict., c. 144, which is an Act to enable 
assignees of policies of life assurance to sue thereon in their own names, the 
schedule to the Act clearly shows < that consideration must be stated in the 
assignment. The case of Grossley v. The City of Glasg(yw Life Assurance Co, 
(L. B., 4 Chan. Div., 421) shows that where there is no agreement for an 
assignment, and no consideration stated, there can be no equitable assignment, 
and in such case the Company ^re entitled to a legal discharge ; see also the judg- 
ment of James, L. J., in Webster v. British Empire Mutual Life Assurance, 
Co. (L. B., 15 Chan. Div., 169). Moreover, the present suit is bad, it is 
brought by the executors of Bajnarain Bose, and it cannot [597] be 
maintained. The executor of a Hindu does not possess any of the rights 
which the executor of an English testator possesses. Under Hindu Law, 
there is no distinction between moveable and immoveable property. We have 
further received notice telling us to pay a one-flfth share over to another 
claimant. [Bboughton, J. — Why did you not inform the plaintiffs of this.) 
That would not affect the suit, the Company are entitled to call on the claimant 
to prove his title. There is no presumption arising as to the payment of 
consideration except in the cases of bills of exchange. As to the position of 
the executor of a Hindu, see SreenSuttv Dossee v. Tarrachum Coondoo (Bourke's 
Bep., part vii, p. 48), Brajanath Day Sirkar v. S, M. Anandamayi Dast 
(8 B. L. B, 208), and Kadumbinee Dossee v. Koylash Kaminee Dossee L. B., 
2 Cal., 433). 

Mr. Bonerjee in reply. — Section 18 of Act XX of 1860 repeals Act XX of 
1841, Act VIII of 1842, Act X of 1851, and Act VIII of 1864, and gives the 
same effect to a Hindu probate as to any other probate. As to the position 
and powers of a Hindu executor, see Treepoora Soondery Dossee v. Debendronath 
Tagore (I. L. B., 2 Cal., 46) and the cases therein cited. It is not necessary 
that we should show consideration for the assignment to enable us to bring 
the suit in our name. The case of Ashley v. Ashley (3 Sim., 149) does not 
apply, as the Insurance Co. was not a party to the suit. Neither does Webster 
V. British Empire Mutual Life Assurance Co. (L. B., 16 Chan. Div., 169) 
apply, as there was no written .assignment of the policy, no recognition of it 
by the Company, and no notice was given to the Company. The defendants 
have brought themselves within the 115th section of the Evidence Act, and 
they are estopped from saying that w^e ought to show consideration, and that 
we ought to show the oonsent of Woodhouse’s representatives, as they noted 
the assignment in their books and received premia from the assignee and his 
executors after the death of Woodhouse, and by thus acting they led us to 
believe that we were entitled to the sum due under the policy when it 
fell in. As to the ease of Crosshy v. The City [598] of Glasgow Life Assurance 
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Co. (L«B.» 4 Chan. Div., 421), there had been in that ease no assignment of the 
policy either in law or in equity. The covenant in our case was an express 
covenant between the Company and the assignee, as the covenant with Wood* 
house ran his heirs, executors, administrators, and assigns.*' We claim 
interest under the Interest Act, as we expressly gave them notice by a letter, at 
and from the date of our demand for payment of the claim. 

Brou^tonyJ. — ^The plaintiffs, executors of the will of Hurrish Chunder 
Bose (their father) seek to recover Es. 25,000 upon a life policy which was 
assigned to their testator. They also seek to recovef interest at the rate of 12 
per centum per annum from the 27th May 1881. 

The defendants state in their written statement that they are willing to 
pay the amount secured by the policy to any one having a valid title and 
capable of giving thqj^ a suf^cient discharge, but they contend that the plain* 
tiffs are bound to obtain the concurrence of*the representative of the assured. 
They submit that such representative is a •necessary party to this suit, and 
state that they are ready to pay. but they have not paid, the money infco Court. 

The circumstances of the case are as follows : — 

The policy was effected by Frederick Woodhouse, now deceased, on the 
22nd March 1848, and Rs. 676 were paid by him as premium from March 23rd 
for six months. 

By this policy it is witnessed that “ whilst the aforesaid premium shall be 

duly and continually paid to the said Society the 

capital, stock, and funds of the said Society shall be subject and liable accord- 
ing to the conditions of the said Society’s deed of settlement 

to pay and satisfy the executors, administrators, and assigns 

of the said Frederick Woodhouse in Calcutta, within three calendar months 
after his decease shall have been proved to the reasonable satisfaction of the 
Directors of the said Society, the full sum of Company’s Rs. 25,000.” 

The policy is signed by three Directors o< the Indian Branch of the Society, 

[599] The following endorsement appears upon the back of the policy : — 

** I do hereby assign all my right, title, and interest in the within to Baboo 
Hurrish Chunder Bose. 

(Sd.) Fk Woodhouse. 

Calcutta, 28th March 1848*' 

And below this: “Endorsement noted, Calcutta, 29th March 1848. 
(Signed) Bagshaw and Co., Agents and Secretaries, U. L. A. S.” 

The defendants, in their written statement, say, that they believe the 
policy was endorsed in favour of Hurrish Chunder Bose, and the said endorsement 
was noted, etc. ; but they say they were not informed, nor toere, nor are, aware 
of the terms on which such endorsement was made, nor whether the same was 
made for consideration or not. There is no question about the endorsement or 
the noting, but the plaintiffs decline to go into bvidence of consideration. 

The defendants admit that Hurrish Chunder Bose, and after his death the 
plaintiffs, or ^om^ other person on account of his estate, paid the premia due 
from time to time in respect of the policy. 

Hurrish Chunder Bose died on the 7 th of December 1857, leaving a will 
appointing the plaintiffs, with Surjo Kumar Bose and S. M. Eussick Money 
Dassee^ roth since dead, his executors, etc. The plaintiffs and Surjo Kumar 
Bose obtained probate in December 1857. 
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Frederick Woddhouse died in 1879, and the fact of his decease was proved 
to the satisfaction of the defendants. On the 24th February 1880, the policy 
was adjusted by order of the Directors, and it was then returned to the 
plaintiffs with a letter from Messrs. Gisborne and Co., the agents for the 
Society, stating that it was duly adjusted for Bs, 25,000 payable with the 
cone&nt of the legal representatives, on the 23rd May next** 

The plaintiffs represented to Mr. Moseley, of the firm of Messrs. Gisborne 
and Co., that they did not consider they were bound to obtain the consent of 
any party. Mr. Moseley^who [ 600 ] is now dead, told Hajnarain Bose in a 
fnendly way that he might write to Mrs. Woodhouse. and she might give her 
consent. 

If the consent of the representatives was necessary, the consent of 
Mrs. Woodhouse would not alter ^he case, unless she proved her husband’s will, 
he left one, or, if he died intestate, took out letters of administration to his 
estate. It does not appear that tMrs. Woodhouse has done either. The 
plaintiff Eajnarain Bose says, no further reason were given by Mr. Moseley for 
his refusal, and nothing occurred until the 22nd of May 1880, when Eajnarain 
Bose obtained from the Agents the following certificate: — 

“ UniVebsal Life Assubance Society, 

40 Strand, Calcutta, 22nd May 1880, 

“ We hereby certify that policy No. 286, for Rs. 25,000, dated 23rd March 
1848, on the life of F. Woodhouse, was assigned over to Hurrish Chunder Bose 
on the 28th March 1848, and that premiums amounting to Rs. 27,177-^2-0 
have been paid by the said assignee or his estate. 

(Sd.) Gisbobne & Co., 
Agents and^ Secretaries” 

On the 27th May 1880 the plaintiffs wrote as follows : — 

^ “ Calcutta, 27th May 1880, 

Messbs. Gisbobne & Co.. 

Agents and Secretaries, 

Universal Life Assurance Society, 

Deab SibS, — Subject to your refusing payment to us, as heirs of the late 
Baboo Hurrish Chunder Bose, of Es. 25,000 due on the policy on the life of 
the late Mr. Frederick Woodhouse, and for which we made a demand to you 
on the 22nd instant, our solicitors say that they do hot see the necessity of our 
asking for or even requiring the consent of the heirs of the deceased. The trans- 
fer of the policy to our late father has been duly registered by the Universal 
Office, and it has recognized our rights by accepting th/e premium from us and 
granting [ 601 ] us receipts personally. We have administered to our father's 
estate, and are prepared to show you letters of administration. Should you yet 
insist on asking for the consent of the heirs of Mr. Woodhouse, please state 
your reasons. • 

Please note that we shall charge interest on the amount due to us, 
Rs. 25,000, at the rate of 12 per cent, per annum from this date till we-are paid. 
Tour early attention to this is requested. 

We are, dear Sirs, 

Yours faithfully, 

Rajnabain Bose, 
Debkabain Bose." 
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To this the following reply was sent : — • 

“ Universal Life Assurance Society, 

10, Strand, Calcutta, 28th May 1880. 
Baboos Bajnarain Bose and Debnarain Bose, 

Calcutta, 

Dear Sirs, 

Pol, No, 2086, Bs, 2,5,000, F, Woodhouse, deceased. 

Your letter of the 27th instant was placed before our committee at theip 
monthly meeting this morning, and we are instructed to inform you that a pay- 
ment of the above policy cannot be made to your late father’s estate without the 
concurrence of the legal representative of the late life assured. 

We have already explained the informality of the assignment, and, whilst 
regretting any delay nn the settlement, the Society cannot entertain the question 
of interest, but, if necessary, will be prepare^ to pay the Es. 25,000 into Court. 

We trust, however, you will avoid this course, and act upon the suggestion 
made to Baboo Eajnarain on the occasion of his last call. 

Yours faithfully, 

(Sd.) Gisborne & Co., 

Afjents ami Secretaries, ” 

[ 602 ] The plaintiff Eajnarain Bose says, that no explanation was given 
to him, and what occurred on the occasion of his last call does not appear. 

t It appears, however, that a claim to a fifth share of the money was made 
by a sister of the plaintiffs, and was preferred by Messrs. Watkins and 
Watkins acting on her behalf. Their letter of the ITth May to the Agents, 
per power-of-attorney, and some subsequent correspondence, have been put in 
evidence, but*no question arising on this demand was raised by the defendants 
by way of objection to the plaintiffs’ claim until the trial of this cause. The 
subject is not even alluded to in the written j^tatement filed on the 21st March 
1881, a month and eleven days after the plaint was filed. 

It appears, however, from the evidence of Mr. Watkins, that the defen- 
dants refused to recognize the claim of his client. 

These letters and the power, etc., were put in evidence, subject to an 
objection to their relevancy raised by Mr. Bonnerjee, counsel for the plaintiffs , 
and an argument was founded upon them to the effect, that the executor of a 
Hindu, who obtained probate prior to the passing of the Hindu Wills Act in 1870 
and the recent Act V of 1880, does not completely represent the estate of his 
testator, and that it would be necessary for the security of the defendants to 
obtain the consent of all the heirs. It is shown that Hurrish Chunder Bose left 
other heirs besides the plaintiffs. 

This question cannot arise where a Hindu will has been proved under the 
Hindu Wills Act, XXI of 1870, or Act V of 1880; for, under each of those Acts, the 
oxecutor or administrator, as the case may be, 'of a deceased person is his legal 
representative for all purposes, and all the property of the deceased vests in him 
as such ; see Act XXI of 1870, s. 2’*" applying Act X of 1865, s. 179f , and Act V 
of 1880, s. 4. 


* [Sec. 2 : Enumerates the portions of the Indian Succession Act, 1865, applying to wills 
of Hindus, Jains, Sikhs and Buddhists.] 

Character and nronertv 179 The executor or administrator, as the case may 

of aeoutor or adi^iistra^ person is his le^l repmentative for ^ pur- 

tor Rfl fiiusR poses and all the property of the deceased person vests in nim 

as such.] 
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Several oases were cited in support of the contention that other heirs are 
interested, but I am of opinion that Mr. Bonnerjee rightly contends that the 
evidence ought not to be admitted, and for this reason, the objection, as it 
seems to me, comes too late. It is in reality another objection for 
want of parties distinct from the objection raised in the written statement and, 
[ 608 ] it should have been made at the earliest opportunity. Such an objec* 
tion must be made in all cases before the first hearing, otherwise, under s. 84 
of the Code of Civil Procedure, it must be deemed to have been waived by 
the defendants. Had this objection been made in time, the plaintiffs 
might have taken steps tb join the other heirs either as co-plaintiffs or co* 
defendants. 

It is not, in my opinion, necessary for the Court, of its own motion, to 
add these parties under s. 32 at this stage of the suit in order to effectually 
adjudicate. The plaintiffs, on recovering the money, would hold it only in 
their representative character, as is shown in the case of Brajanath Dey; 
Sirkar (8 208), cited by Mr. Jackson. 

There is, then, the chief defence which was put forward in the written 
statement, — ^namely, that the estate of Mr. Woodhouse should be represented 
in this suit, and that the defendants are not bound to pay the sum secured by 
this policy without the concurrence of his representatives. The law and practice 
was to require the assignee to sue in the name of the assignor, which in 
this case would require the persence of the personal representative. By 
Statute SO and 31 Yict., c. 144, by the Judicature Act 1873, s. 25, sub-sec. 
6 ; and in India by s. 15* of Act V of 1866, the assignee can sue in his own 
name under certain conditions. But the English Acts have no applicatidh to 
a suit instituted in a Court in India, and the Indian Act is only applicable to 
Marine and Fire policies. It was apparently expressly intended, when the 
Indian Act was passed, to exclude life policies, and it is to be observed that the 
English Act, 30 and 31 Viet., c. 144, which was passed in the following year, 
1867, as already stated, has not been extended to this country. Not only so, 
but Act VI of 1854, which amended the practice of the Supreme Courts on the 
Equity Side, and which contained a section (23) corresponding to s. 44 of 15 
and 16 Viet., c. 86 (Chancery amendment) was repealed the year afterwards 
by Act VI of 1868, and has not been re-enacted. That repealed clause enabled 
the Court to dispense with the personal representatives. Had that clause been 
now in force, I should have considered this a case in which it certainly 
should have been [ 604 ] applied, for this case is far stronger in favour of the 

J daintiffs, than the case of Crossley v. The City of Glasgow Insurance Co. 
L.E., 4 Chan. Div., 421) and Webster v. The British Empire Mutual Insurance 
Co. (L.B., 15 Chan. Div., 169), in which the appearance of the representative 
was dispensed with In those cases there had been no formal assignment. 
Here there has been an assignment, and no claim has been put forward by 
Mr. Woodhouse's representatives. But then, had I been able to dispense 
with the representative, although the plaintiffs would have been entitled to 
recover the principal sum, they could not have recovered interest : Webster 
V. The British Empire Mutual Insurance Co.^ which was a case decided with 
reference to the Interest Act, 3 and 4 Will. IV, c. 32, corresponding to the 

* |Sec. 16 : — Every assignee, by endorsement or otherwise, of a policy of marine insu- 
rance, or of a policy of insurance against fire, in whom the 
Rights under marine and pre^erty in the subject insured shall be absolutely vested at the 
fiire policies to vest in &te of the assignment shall have transferred to and vested in him 
assignees. all rights of suit, as if the contract contained in the policy had 

' been made with himself J 
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Indian Act« XXXII of 1839 ; for interest is given under* those Acts by way 
of damages, on the ground that the debtor has wrongfully refused to pay, 
and there can be no wrongful refusal if there is no hand to receive payment 
and to give a complete discharge. 

There remains the question of estoppel under s. 115 of the Evidence 
Act, which contemplates a person “ by his declarations, act, or omission, in- 
tentionally causing or permitting another person to believe a thing to be true 
and to act on that belief," in which case he cannot deny the truth of the thing." 

This enactment seems to me to refer to the belief in a fact, not in a pro- 
position of law, and the illustration confirms me in the opinion. 

The defendants in this case do not seek to deny that the policy was 
assigned by Mr. Woodhouse, nor that they recognized the assignment, nor do 
they say now that it has not, or ought not to.have, its full operation according 
to law. . 

There is, it seems to me, no estoppel.* 

I feel bound, therefore, to hold that the defendants were justified in 
asking that the personal representative of Mr. Woodhouse should concur in 
giving them a discharge. 

The suit must be dismissed with costs on scale No. 2. 

Attorneys for the Plaintiffs : W. G. Bomierjee and Co. 

Attorneys for the Defendant : Roberts, Margan, and Co. 

NOTES, 

[]EA|T0PPEL— ESSENTIALS NECESSARY— 

Followed m (1882) 14 Bom. 812 where it was held that in order to raise an estoppel 
the representation must have been believed to be true and must have been acted on under 
that belief.] • 
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teOSl SMALL CAUSE COUBT EEFERENOB. 

The 28rd June^ 2681, 

Present: 

Sib Richard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 


Nobin Krishna Chakravati Plaintiff 

, versus 

Ram Kumar Chakravati Defendant. 


Bunnijan Bibi Plaintiff 

• versus 

Mahammad Hoi^ain Defendant. *' 

t 


Contribution — Co-sharers — Small Caicse Court — Jurisdiction, 

,No suit for contribution between coparceners in a revenue-paying estate, or for contri- 
bution between coparceners in a jama, will lie in the Small Cause Court, 

Khettermoney Dossee v. Madhuh Chunder Qhose (No. 726 of 1878, unreported) doubted, 
but followed. 

Ram Bux Chittanjeo v. Moodhoosoodun Paul Clwwdhry (B.L.R., Sup. Vol., 676 ; S.C., 
7 W.R., 377) followed. 

This was a reference from the Officiating Judge of the Small Cause Court 
at Sealdah, the material portion of which is as follows: — In the first case, the 
plaintiff alleges, that he and the defendant hold a jama in coparcenary. The 
jama fell into arrears, and the landlord sued them, and ultimately obtained a 
decree. The decree in due course w’as executed, and the amount of it was 
realized from the plaintiff. The plaintiff now sues the defendant for recovery 
of the money paid in excess of his legitimate share of the debt. The claim is 
instituted, not upon any contract subsisting between the parties, but upon 
grounds of equity. 

In the second case, the parties are joint owners of an estate under Govern- 
ment. The plaintiff alleges that she has paid the entire revenue and other 
rates to the Collector ; that as her coparcener, the defendant, is bound, in law 
and equity, to contribute according to the quantum of his share ; and that 
he has not contributed. This claim also is not based upon any contract to 
[ 606 ] so contribute. It is ^simply stated that the plaintiff has the right 
to recover in the shape of contribution so much as she has paid in excess of her 
share of the debt. 

In each of these cases the defendant contends, inter aha, that the Court 
of Small Causes is not competent, under s. 6 of Act IX of 1865, to entertain 
them. 

The question to be determined with reference to the above contention is — 
Whether, under s. 6 of the above Act, the Court of Small Causes has jurisi- 
diction to maintain the present suits ? 

That section enacts ; — “ The following are the suits which shall be cogni- 
zable by Courts of Small Causes, viz., claims for money due on bond or other 
contract, or for rent, or for personal prox)erty, or for the value o^ such property, 

* SmaiJ Cause Court Reference, No. 3 of 1881, from an order made by Baboo BuUoram 
Mulliok, Officiating Jnd|[6 of the Small Cause Court at Sealdah, dated the 29th January 1881. 



RAMKUMAB CSHAKBAVATl [1881] 


* 1. L. B. 7 CM. MT 

or for damages.” The plaintiffs urge that the claims they have instituted are 
for money due on * contract,’ and they rely upon a Full Bench ruling of the 
Allahabad High Court — Nath Prasad v. Baij Nath (I.L.E., 3 All., 66) — and 
chap. V of the Indian Contract Act of 1872. The defendants’ contention 
is, that there is no element of contract, either express or implied, involved 
in the payment of the moneys in respect of which contribution or refund 
is prayed for by the plaintiffs ; that the relation between the adverse 
parties was only quasi-contractual ; and that the remedy prayed for by the plain- 
tiffs is one afforded by Courts of Equity upon merely equitable considerations. 
They rely upon a Full Bench ruling of the Calcutta High Court — Bam 
Bwc Chittanjeo v. Moodhoosoodun Paul Chowdhry (B.L.R., Sup, VoL, 
675 ; S.C., 7 W. B., 377), uniformly followed by other Divisional Benches of 
the same Court. 

The Judge, haying discussed the law and the authorities on the point at 
considerable lengtfT, said : — “ I think this Court has no jurisdiction under s. 6 
of Act IX of 1865. But as the questioh is not free from doubt, I should 
respectfully submit it to their Lordships of the High Court for an authoritative « 
opinion. The suits will be dismissed contingent upon the opinion of the 
Honourable Court, but without costs.” 

The case was not argued. 

[607] The Judgment of the Court (Garth, C. J., and McDonelIi, J.) was 
delivered by 

Garth, C. J. — We think that, for the purposes of this reference, both the 
cases must be considered as governed by authority in this Court. 

The Full Bench case of Bam Bux Chtttajijco v. Moodhoosoodun Paul 
Chowdhry (B L. B., Sup. VoL, 675 ; S.C., 7 W. B., 377) clearly shows, that, in the 
case of co-sharers of an estate, where one co-sharer pays the whole revenue, 
he cannot recover contribution in a Small Cause Court from liis co-sharer; 
co-sharers paying revenue to Government are not co -contractors in any sense, 
and therefore the principle laid down in»the Full Bench case and in other 
subsequent cases with regard to them, is perfectly plam. 

But the case of joint tenants who hold a tenure under a zemindar or other 
landlord at an entire rent, seems to fall within a different principle. Such co- 
tenants are to all intents and purposes co-contractors, as much so as peisons 
who jointly purchase goods or borrow money ; and if one should be compelled 
by the landlord to pay the whole rent, there seems no reason why, in accordance 
with the English and the Civil law, the others should not be bound by contract 
to repay him their proper proportions. This principle was acted upon by the 
Full Bench in Shaboo Majee v. Noorai MooUah (B. L. B., Sup. Vol , 691), in 
the case of a principal and surety, where it was held, that a surety having 
paid the debt could sue the principal in the Small Cause Court. But this 
distinction does not appear to have been recognized in later cases, and we have 
ascertained that, in an unreported case, Khetherm&ney Dossee v. Madhuh 
Chunder Ghose (No. 726 of 1878, unreported), heard on the 20th June 1878 
by Markby and Prinsbp, JJ., where the circumstances were similar to the 
present, it was held, apparently on the authority of Shaboo Majee's Case 
(B. L. B., Sup. VoL, 691), thst a suit for contribution would not lie in the 
Small Cause Court. 

We find that a different view has been taken of such cases by the Madras 
and Allahabad High Courts [see Nath Prosad v. Baij N<^th (I. L. B., 3 AIL, 
66) and Oovinda Muneya Ttruyan v. Bapti (5 Mad. H. C. Bep., 200)] , and 
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C 808 ] having ragardl Jto the number of petty oases of this natore» whioh must 
ooour in the mofossil, we think that, on some fitting opportunity, it would be 
desirable that the subject should be reconsidered by a Bench of this Court. 
As we have not had the advantage in this case of hearing eounsd on either side, 
we think it right to follow the rulings of this Court, and to confirm the judgment 
of the lower Court. 

MOTB8. 

CJURISDIGTION OF SMALL CAUSE COURT— SUIT FOR CONTRIBUTION- 

Suit for contribution in respect of money paid by one judgment-debtor under a joint 
decree held not maintainable in 'Small Cause Court : — (1882) 9 Cal. 395.] 

P Cal. 608] 

Tka QSrd June, 1881. 

'Present; 

Sib Eichabd Garth, Kt., Chief Justice, and Mb. Justice McDonell. 


Shiboo Narain Singh Plaintiff 

v&rms 

Mudden Ally and others Defendants. 


Natabar Nandi Plaintiff 

verms 

Kali Dass Pali and others Defendants. 


Small Cause Court — Jurisdiction ^CiM Procedure Code (Act X of 1B77), ss. USO, B81, and 
S8S — Limitation Act {XV of 1877), sched. it, art. 21* ^ 

Section 283 of the Civil Procedure Code enables a party, against whom an order has been 
made in execution-proceedings, to bring a suit to establish his rights, whatever they may be ; 
butdt says nothing as to the nature of thp suit, or the Court in which it is to be brought. 
Whether the party js to sue in the Civil Court or in the Small Cause Court, depends entirely 
upon the nature of the claim and the right which is sought to be enforced. 

A person whose goods are illegally sold under an execution, does not lose his right to 
them, although he may have claimed them unsuccessfully in the execution-proceedings* He 
may follow them into the hands of the purchaser or of any other person, and sue for them or 
their value without reference to anything which has taken place in the execution-proceedings, 
except that, under art. Ilf, sched. li, Act XV of 1877, he must bring his suit within one year 
from the time when the adverse order in the execution-proceedings was made. 


* Small Cause Court Reference, No. 7 of 1881, from the order made by Sreenath Boy, 
Judge of the Small Cause Court at Howrah. 




Description of suit. 

Period of limitation. 

c 

Time from which period begins 
to run. 

By a person against whom 
order is passed under 
Seo. 280, 281 282 or 335 
of the Code of Civil Pro- 
cedure, to establish his right 

One year 

The date of the order,] 

to, or to the present posses- 
sion of, the property ^pom- 
prised in the order. 
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Where goods have been illegally seised and sold in execution, a-suit by the owner thereot 
against the purchaser for the goods or their value, will lie in a Small Cause Court, if the value 
of the goods is within the amount limited by law for the jurisdiction of such Court ; but if 
the plaintifi makes the decree-holder and the judgment-debtor parties to the suit, and requires 
a declaration of his right to the property, such a suit will not lie in the Small Cause Court. 

[6M] A suit for a declaration of right by a person against whom an order has been 
passed under s. 280 of the Civil Frooedure Code, will not lie in the Small Cause Court. 

Bam Vhun Biawas v. Kafal Biswas (10 W. B., 141), Moosdeen Oazee v, Dinolnmdhoo 
Gossamse (13 W. R., 99), and Womesh Chunder Bose v. Mitdfiun Mohun Sircar (2 W. R., 44), 
discussed and explained. 

This was a reference from the Judge of the Small Cause Court at Howrah, the 
terms of which were as follows : — ^The question raised in these cases is, whether 
a party against whom an order under as. ^80 and 281 of the Civil Procedure 
O^e is passed, mary^ institute a suit to establish his right in the Small Cause 
Court, where the property in dispute is r^oveable property, and is valued at an 
amount cognizable by such Court ? As the question is an important one, I 
beg to submit it for the decision of the High Court. * 

The plaintiff in the first mentioned of these cases was the unsuccessful 
claimant ; and that in the other case, was the defeated decree-holder. 

Before the, passing of the Civil Procedure Code, Act X of 1877, the 
jule laid down by the Calcutta High Court was, that such suits either by the 
decree-holder or by the unsuocessful claimant, could not lie in the Small Cause 
Court — Bam Dhun Biswas v. Kefal Biswas (10 W. E., 141) and Moozdeen 
Qazee v. Dinohundhoo Gossamee (13 W. R., 99). The contrary decision passed 
in the ruling in Womesh Chunder Bose v. Muddun Mohun Sircar (2 W. E., 44) 
was referred to in the first mentioned of these precedents. That being the 
law when the old Procedure Code, Act VIII of 1859, was in force, it remains 
to be seen if the new Code has changed matters or extended the jurisdiction of 
the Small Cause Court. The words of s. 283 of the new Code are : that “ the 
party against whom an order under ss. 28Q, 281, or 282 is passed, may institute 
a suit to establish the right which he claims to the property in dispute, but 
subject to the result of such suit, if any, the order shall be conclusive.** This 
section is made applicable to the Small Cause Courts by sched. ii of the Act. 
It does not seem to me olear, however, that this application of the section 
to the Small Cause Courts has extended the jurisdiction of these Courts 
[ 610 ] to try suits to estabish rights to properties, moveable and immoveable. 
The section provides for remedies to the defeated party, but is quite silent as to 
the Court which should have jurisdiction to entertain such suits. It appears 
from 8. 5 of the Code that the sections of the second schedule of the Act extend 
to the Small Cause Courts, so far only as they are applicable, and this leaves no 
room to doubt that the jurisdiction of the Small Cause Courts has not been 
enlarged by the Code. The section alluded to (No. 283) is not qualified by any 
sentence, under parentheses as “ so far as relates to moveable property’* as appears 
against the following section, which refers to sales in execution. It would also 
appear from a note under s. 283 of Broughton*s Civil Procedure Code, that 
“ the suit to establish the right of the claimant must be brought in the Court 
having jurisdiction to try it, not necessarily that in which the proceedings 
have taken place.’* Under these grounds I am fully of opinion that these cases 
are not cognizable by the Small Cause Courts. 

The decision of the Bombay High Court in Nathu Ganesh v. Kalidas Umed 
(I. Ii. E., 2 Bomb., 366) shows a contrary view of the question ; but since that 
Oomrt has refrained from interpreting the present state of the law, and is not in 
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unison with the view Hiaken by the Calcutta High Court in connection with the 
past law, I think I am not in a position to take it for my guide. 

The *oase of Bam Soondur Sein v. Knshno Chunder Ooopto (17 W. B.; SfijO) 
would) I think, justify me in following the rule laid down by the Calcutta High 
Court. 

Under these grounds I think I have no jurisdiction to entertain these 
suits, and therefore dismiss them both, contingent upon the decision of the 
Higli Court. 

The Judgment of the* Court (Garth, C. J., and McDonell, J.) was 
deliverd by 

Garth, C. J. — We think that there is no real difficulty about the point 
referred to us ; and that the new (Jivil Procedure Code has made no material 
difference in the law upon the subject. Section 283 of the Code enables 
a party against whom an order has, been made in execution-proceedings to 

[611] bring a suit to establish his rights, whatever they may be ; but it says 
^nothing as to the nature of the suit, or the Court in which it is to be brought. 
Whether, therefore, the party is to sue in the Civil Court or in the Small 
Cause Court, depends entirely upon the nature of the claim, and the right 
which is sought to be enforced. If the claim can be made in the Small Cause 
Court, the suit must be there. If not, it must be brought in the Civil Court. 

The first case reported upon the subject, to which we have been referred, is 
Womesh Chunder Bose v- Mnddum Mohim Strear (2 W. E., 44). In that case, 
some bricks were sold in execution of a decree. The plaintiff claimed in tbu 
execution-proceedings to be the owner of them, and this claim was refused. 
The bricks were then sold in execution; and the plaintiff brought his suit 
against the purchaser in the Civil Court. It was held in that case by the High 
Court, that, as the value of the bricks was less than Bs. 500, the plaintiff was 
bound to have sued in the Small Cause Court. 

The case of Bam Dhum Biswas v. Kefal Biswas (10 W. B., 141) was 
of a very different character. A claim was there made to certain goods 
which the decree-holder was about to sell in execution, and the claim was 
allowed. Whereupon the decree-holder brought a suit in the Small Cause 
Court to establish his right to sell the property as being that of the judgment- 
debtor. This was a suit which, from its very nature, could not be brought in 
the Small Cause Court. It was a suit to obtain a declaration from the Court, 
which the Small Cause Court had no jurisdiction to make. Sir BaRNES 
Peacock and Mr. Justice MittER, therefore, decided, that the suit ought to 
have been brought in the Civil Court. 

In the next case, Moozdeen Oazee v. Dinobundhoo Gossamee (13 W. B., 99), 
the circumstances were very similar to those in Womesh Chunder Bose v. 
Muddun Mohun Sircar (2 W. B., 44). A claim had been made to certain goods 
about to be sold in execution, and the decision had been against the claimant. 
The property was then sold, and the claimant brought a suit in the Small 

[612] Cause Court to recover them or their value as against the purchaser. 
The learned Judges in that case, however, do not appear to have had their 
attention drawn to the case of Womesh Chunder Bose v. Muddun Mohun Sircar 
(2 W. B., 44), and supposed (erroneously as we think) that the case ought to 
be governed by the decision in Bam Dhun Biswas v. Kefal Biswas (10 W. B. 
14l). We fear that this ruling has been followed in many cases, and has led 
to some misapprehension. 
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The distinotion between the two classes of cases is so clearly marked, that 
it seems almost unnecessary to explain it. A person whose goods are illegally 
sold under an execution does not lose his right to them, although he may have 
daimed them unsuccessfully in the execution-proceedings. He may follow them 
into the hands of the purchaser or of any other person, and sue for them or 
their value without reference to anything which has taken place in the 
execution-proceedings, except that, under art. 11 of the Limitation Act, he 
must bring his suit within a year from the time when the adverse order in the 
execution-proceedings was made. 

The plaintiff’s only difficulty in the first o! these causes is one of his 
own creation. If he had simply sued the purchaser under the execution for 
his goods or their value he might have enforced his claim as a matter of 
course. But he has chosen to make both the decree-holder and the judgment- 
debtor defendants in the suit, for which there was clearly no occasion, and 
which was obviously a mistake. In sending this case back, therefore, to the 
Small Cause Court, we would recommend#that the names of the decree-holder 
and judgment-debtor should be struck out of the record, the plaintiff paying ^ 
their costs, which he avows his readiness to do ; and the plaintiff may then 
proceed to enforce his claim, if it is a just one, against the purchaser only. 

The other suit, which is brought by the decree- holder to obtain a declara- 
tion from the Court as to his right, comes within the other class of cases, in 
which the Small Cause Court has clearly no jurisdiction. 

NOTBB. 

[81IALL CAUSE COURT JURISDICTION— SUIT FOR DECLARATION NOT HAINTAIN- 
MLB— 

Following this case it was held that a suit for establishing right to standing crops was 
not maintainable in the Small Cause Court ; (1893) 21. Cal. 430. So also a suit for establish- 
ing right to moveable property attached in execution, (1883) 7. All. 152, F. B. 

Referred to in (1892) 16. Bom. 608 where it was held that s. 283 of the Civil Procedure 
Code of 1882 does not prevent a party from claiming partition in a suit to set aside an order 
of attachment.! * 


[ 618 ] APPELLATE CIVIL. 

The 7th July, 1881, 

Present : 

Mr. Justice Prinsbp and Mr, Justice Field. 


Thakoor Mahatab Deo and others Judgment-debtors 

versus 

Leelanund Singh and others Decree-holders. 


in and conducting a sale — Waiver of irregularity 

by the judgment-debtor. 

Previous to the date fixed for the sale of certain property in execution of a decree, the 
judgment-debtors presented a petition, praying for a month's farther time to be allowed 
them in order that they might complete the arrangements they were making for the purpose 

* Appeid from Order, No. 55 of 1681, against the order of Hafez Abdul Karim, Subordinate 
Judge of Bhagalpore, dated the 24th January 1880. 
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of paying off the debt, ai^ stating that the deoeee4iold6r 'had' attached ahd adire^tfsed the 
pro^y for sale. That petition being refused, the sale took place ; and anbsequontly ^ 
judgmcnt'debtors came in and objected to the sale, and asked to have it set aside, on. the 
ground that there had been material irregularity in the publication of the attachment and 
side-proclamation, and that, consequently, they had suffered substantial injury. The 
Subordinate Judge refused to hear evidence on this point, holding that the petition was an 
admission that the proceedings were in order. 

Held, that the petition presented prior to the sale did not amount to an admission by 
the judgment-debtors that the pq^lioation and proclamation of the sale had been duly made ; 
and that, consequently, the Court was bound to hear the evidence tendered by the judgment- 
debtors on that point, and to find whether there had been such irregularities in publishing 
and conducting the sale as to occasion substantial injury to the judgment-debtors. 

Oirdhari Singh v. Hurdeo Narain Singh (Li. B., 3 I. A., 330) distinguished. 

This was an appeal from an order %>f the Subordinate Judge of Bhagalpore, 
refusing to set aside the sale of certaiff property belonging to the appellants, the 
^judgment-debtors, which had been purchased by the decree-holders. It appeared 
that the sale had been fixed for the 6th October 1879, and that, on the 27th 
September, the judgment-debtors had presented a petition, setting out that the 
decree-holders had attached and advertised for sale the property in question, 
but that they were making arrangements to pay off the debt, and desired a 
month’s [6l4] time to enable them to complete such arrangements. That 
petition was refused, and the sale was proceeded with on the 6th October 1879, 
the decree- holders becoming the porchasers. The judgment-debtors then 
applied to have the sale set aside, on the ground that there had been a material 
irregularity in the publication of the attachment and sale>proclamation on the 
property, and that the boundaries of the mouza sold had not been stated ; and 
that, consequently, they had suffered a substantial injury by the property 
having been sold much under its value. The Subordinate Judge held, that 
the petition of the 27th September amounted to an admission by the judgment- 
debtors that the publication of thg attachment and sale-proclamation had 
been made in due order, and that there had been no such irregularity in 
specifying the boundaries as alleged, as they had been sufficiently stated ; and 
consequently, having refused to hear the petitioners’ evidence with respect to 
the irregularity in the publication of the attachment and sale proclamation on 
the property, dismissed the petition. 

The judgment-debtors, accordingly, now appealed to the High Court against 
that order. 

Baboo Kasi Kant Sen for the Appellants. 

Mr. R. E, Twidale for the Respondents. 

The Judgments of the Court (Prinsep and FlEl/D, JJ.) were as 
follows : — • 

Prinsep, J. — This ^s an appeal against an order of the Subordinate Judge 
of Bhagalpore refusing to set aside a sale. The Subordinate Judge proceed^ 
mainly upon a petition presented by the judgment-debtors on the 27th 
September 1879, asking for a postponement of the sale fixed for the 6th October 
following, on the ground that they had not been able to close their negotiations 
to raise money to pay off the debt. The Subordinate Judge oonsidei^ that it 
was clear from that petition that the judgment-debtors had, before the sale, 
acknowledged and admitted the publication of the attachment and sato- 
proclamation. 

* 
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t 61 ft} We find nothing in that petition in any decree amounting to such 
an admission, or to a waiver on the part of the judgment-debtors of any 
ohieoticm to any irregularity. In fact, had the application been granted, it 
would have been necessary to issue a fresh proclamation, unless the judgment*' 
debtors had consented by some subsequent act of theirs to waive such formality. 

The other objection taken is, that the Subordinate Judge did not examine 
the witnesses for the judgment-debtors, who were present at the hearing of 
the case. It appears from the record at the end of the examination of the first 
witness, that there are ample grounds for this contention. The Subordinate 
Judge having erroneously proceeded upon the petition, which had been made by 
the judgment-debtors, and having in consequence refused to examine the 
witnesses produced by the judgment-debtors to prove material irregularity in 
publishing or conducting the sale, which resulted in substantial injury to them, it 
becomes neoessaryJ;o return the case to the Subordinate Judge, in order that he 
may examine all the witnesses tendered by ^e parties, and then return the case to 
this Court with a distinct finding as to whe^er there has been a material irregula- 
rity in publishing or conducting the sale, which has resulted in substantial injury 
to the judgment-debtors. 

Field, J.— I am of the same opinion. I think that this case is distinguish- 
able from the case of Oirdhari Singh v. Htinho Narain Singh (L. R., 31. A., 230), 
depided by their Lordships of the Privy Council. In that case, the judgment- 
debtor applied for a postponement of the sale, and his petition contained the 
following passage : ** Under such circumstances, it is prayed that a postponement 
o^one month be granted, the attachment and the notiiication of sale being 
maintained'* Now the words italicized were held by the Privy Council to 
amount to an admission, that there was no such mistake or irregularity as would 
be likely to mislead. There are no such words in the present case, and further 
it is to be o^bserved, that the petition made by the judgment-debtors (appellants) 
was disallowed by the Court, 

^ Case remanded. 


NOTES. 

[ ESTOPPEL— OMISSION TO STATE IRREGULARITIES IN THE PETITION 
PRESENTED BEFORE SALE— 

Omission to state irregularities affecting sale in a petition for adjournment of sale does 
not estop the judgment-debtor from setting aside the sale on account of irregularities (1898) 
17 Mad. 804«] 
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f ||616i3 !2Sth XS81» 

Phbsbnt: 

Sib Bichakd Gabth, Kt.. Chief Justice^ and Me, Justice Field. 


Gogun Chunder Ghose Plaintiff 

versus 

Dhuronidhur Mundul and others Defendants.* 


Fraud — Altering a document — Material Alteration — Bond — Forgery. 

A person, who had a bond executed in his favour by one of three brothers, forged the 
signatures of the other two brothers to the bond, and brought a suit upon it in its altered 
form against the three brothers. The forgery having been established, the Court of first 
instance dismissed the suit as against all' the three defendants, and this decision was affirmed 
on appeal. On second appeal to the High Uourt, — 

HM, that the decision was correct, as a material alteration in a bond is, if fraudulently 
^ made, sufficient to render the bond void. 

A party who has the custody of an instrument made for his benefit is bound to preserve it 
in its original state, and any material alteration of it will vitiate the instrument. 

Where a person brings a suit upon a document which, when produced in evidence, is found 
to have been fraudulently altered to the knowledge of the plaintiff, no Court ought to allow an 
amendment to enable him to succeed upon it in its original state. 

Davidson v. Cooper (13 M. & W., Ex. Gh«, 352) and Gardner v. Walsh (24 L. J., Q. B., 
285) followed. ^ ^ 

The facts of this case, and the contention of the parties, are set out in the 
judgment of the lower Appellate Court, which is as follows : — 

The suit was on a kistbandi, said to have been executed on the 14th 
February 1876 by the three defendants — Dhuronidhur, Baburam, and Bashiram 
— ^jointly, binding themselves to pay to the plaintiff Bs. 599 by instalments. 
The three defendants are three brothers. They deny execution of the bond, and 
charge the plaintiff with having forged the document. The three defendants did 
not make a joint defence, but Dhuronidhur filed a separate written statement, and 
the other two brothers made a joint statement. The plaintiff gave his evidence, 
and [617] examined his gomasta and two witnesses by the names of Kepait Gazi 
and Poyett Paik. The Court below disbelieved their evidence, and observed 
that the bond had been very materially changed from what it originally was. 
The learned Munsif is of opinion that the bond was made by Dhuronidhur 
himself, and that the names of the two others are interpolations. He is 
confirmed in his suspicion by the further change of the pronoun “ ami ” into 
amckra wherever it occurs. I perfectly agree with the Court below in finding 
that the plaintiff has materially changed the bond. The same evidence which 
binds Dhuronidhur binds the other two brothers. If it were open to me to 
give a decree against Dhuronidhur, I would have done so ; but it is not at all 
safe to do so, as there is no titlstworthy evidence to bind Dhuronidhur. The 
plaintiff, having changed the bond in the way it now stands, must take the 
consequence of his own wicked act. I only wonder that the plaintiff was not 
asked to explain the erasures, either by his own pleader or by the cross 

* Appeal from Appellate Decree, No. 884 of 1880, against the decree of Baboo Brojendro 
Coomar Seal, First Subordinate Judge of the Si-Parganas, dated the 4th February 1880, 
f^nuing the decree of Bhboo Shosi Bhushun Ohatterjee, Second Munsif oi Diam<nid Harbour 
dated the 80th September 1678- 
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examinixig pleader. The plaintiff^ however, does not make that a ground of 
complaint in his memorandum of appeal. This sbowe that he was perfectly 
aware that he had made the alteration. I have no hesitation to confirm the 
judgment of the Court below, and tb dismiss the appeal with costs.*' 

The plaintiff appealed to the High Court. 

Baboo Bashbehary Ohose and Baboo Boikantnaih Dass for the Appellant. 

Boboo Troyluckhonath Mitter for the Bespondents. 

The Judgment of the Court (Gabth, C.J., and Field, JJ.) was delivered 
by 

Garth, C. J. — We think that this appeal must be dismissed This suit is 
brought upon an instalment- bond against three brothers, the defendants. The 
plaintiff alleges that these three brothers executed the bond jointly. The suit 
has been dismissedlh both Courts and the lower Appellate Court finds, as a fact, 
that two of the defendants never executed tt he bond, and that their names were 
not upon it as it was originally executed ; and further, that the plaintiff, in whose 
custody the bond [ 618 ] has been, has forged the names of those two 
defendants upon the instrument, and attempted to enforce it against them all. 
Upon that ground the Subordinate Judge has dismissed the suit. 

So far as I understand him, I think he also means to dismiss it upon 
another ground — namely, that he cannot trust the evidence even against the 
one brother; but it is not necessary to consider this point, because we are 
clearly of opinion that a fraudulent addition, such as has been made to this 
bpnd, is sufficient to vitiate it as against all the defendants. See the case of 
Davidson v. Cooper (13 M. & W., Ex. Ch., 352). It was there laid down, that 
a party who has the custody of an instrument made for his benefit, is bound 
^to preserve it in its original state, and that any material alteration of an 
unsealed paper will vitiate the instrument.” 

In the case of Gardner v. Walsh (24 L. J., Q. B., 285), an alteration 
had been made very much like the prescpit. A promissory note had been 
altered by another party being added. The alteration was apparently no 
disadvantage to the defendants ; and yet because it had been made, whilst 
the document was in the plaintiff's possession, it was held to be invalid 
as against the defendant. Chief Justice CAMPBELL there says : — We con- 
ceive that the defendant is discharged from his liability if the altered instrument, 
supposing it to be genuine, would operate differently from the original instru- 
ment, whether the alteration be or be not to his prejudice. If a promissory 
note payable at three months after date were altered by the payee to six months 
or if, being made for £100, he should alter it to £50, we conceive that he could 
not sue the maker upon it after the alteration, either in its altered or original 
form. The alleged maker was no party to a note at six months, or for £50 ; and 
the note at three months or for £100, to which he was a party, is vitiated by 
the alteration.” 

Mr. Justice Byles also, in his book upon Bills, p. 318, 11th edition, lays 
down the rule in this way : — “By a recent solemn decision — Davidson v. Cooper 
(13 M. &. W., Ex. Ch., 352) — a deed, bill of exchange, promissory note, guaran- 
tee, or any other executory [ 619 ] written contract, is avoided by an alter* 
ation in a material part made while it is in the custody of the plaintiff, although 
that alteration be made by a stranger. For, a person who has the custody 
of an instrument is bound to preserve it in its integrity ; and as it would be 
avoided by his fraud in altering it himself, so it shall be avoided by bis laches 
in suffering another to alter it.” 


8 OAL.— 136 
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It has been argaed, that, in this country, the law of En^and in this res* 
pact does not apply. I am sura I do not know why it should not ; and I see 
much reason why it should. The law of England, so far as it is consistent with 
the principles of equity and good constience, has generally prevailed in this 
country, unless it conflicts with the Hindu or Mahomedan law. The learned 
pleader who appears for the defendants, seems to think that, in equity and 
good conscience, the plaintiff in this case ought to succeed against one of the 
^fendants. But we are clearly of a different opinion. Where a man has 
been wicked enough to alter a document fraudulently in this way, we do not 
think it consistent with equity and good conscience, or with sound policy, 
(especially in a country like this, where forgery and fraud is so lamentably 
common), that he should be entitled to recover upon it. 

Even looking at the question as one of proof merely, the plaintiff ought to 
fail in his contention, because he has not proved the instrument upon which he 
founds his claim. ' 

t 

No doubt, so long as mistakes are made in ignorance, and not from 
dishonesty, great latitude is very properly allowed by the Courts here in the 
way of amendment ; but all amendments are in the Court's discretion ; and 
what my learned brother, Mr. Justice Field, said just now, is undeniably 
true, that where a man brings a suit upon an instrument which, when produced 
in evidence, is found to have been fraudulently altered to the knowledge of the 
plaintiff, no Court ought to allow an amendment to enable him to succeed upon 
it in its original state. 

The appeal is dismissed with costs. ® 

Appeal dismissed. 

NOTES. 

[HSTERUL ALTERATION HOW FAR VITIATES THE INSTRUHENT— ' 

This case was followed in Oour Chunder Das v. Prasanna Knrnar Clumdra (1906) 88 CaL 
813ssi0 C. W. N. 768=3 0. L. J. 318. whe^^e fchename of another executant was added without 
the consent of the first executant. Justice MOOKERJEE laid down in that case the test for 
finding out what is material alteration. Whatever changes the legal identity or the character 
of the instrument either in its terms or in relation to the parties is a material alteration.. 
The addition of another executant’s name vitiates the instrument as against the original 
executant {Und,). Alteration with reference to date of payment and rate of interest is a 
material alteration ; Christacharlu v. Kanbasavdyya (1886) 9 Mad. 399 F. B., where the 
majority held that the rule laid down in this case ought to be applied as a rule of justice, 
equity and good conscience, but MUIJTUSAMI lYEB held that the rule is a penal rule but ought 
to be applied as the Courts have been applying this rule. Even if the alteration is beneficial,, 
the rule applies — MOOKEBJEE, J., in 33 Cal. 812. The addition of the name of a witness in 
a dhoument not required to be attested is not a material alteration : (1885) 12 Oal. 813 ; (1910) 
38 Oal. 76 (a case under Seo- 461 of Penal Code). But see (1888) 7 Bom. 418, where it is held 
that it was a material alteration as it increases the apparent evidence of the genuineness of 
the document. But the insertion of a clpuse in a sale-deed of moveables * excepting the claim 
on a former account,’ is not a material alteration: (1898) 3 M. L. J. 266. Again, the rule does* 
not apply if the alteration is made in the acknowledgment on an^instrument as it is not the 
foundation of suit : (1901) 26 Bom. 616, (1906) 9 C. W. N. 696. 

Again, the rule does not apply to executed contracts as mortgages where title vests in the 
transferee under the instrument ; (1903) 26 All. 680 F. B., where the mortgage instrument 
had been tampered and the extent of the share mortgaged had been altered. See also 23 Mad. 
137. But see 38 Cal. 813,^ where MOOKEBJSE, J., leaves the question open.3 
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Ctao] The 14 th July, 1881 . 

Pbesbnt : 

Mb. Justice Pbiksep and Mb. Justice Field. 

Gopal Sahu Deo :...Judgm6nt*debtor 

versus 

Joyram Tewary and others Decree-holders." 


Execution of Decree — Limitation — Appellate Court — Privy Council — Limitation 
Act {IX of 18Tl)t sched, ti, arts. 167^ 169 — Act VI of 1874, s. 21 — Limitaticm 
Act (XV of 1877), sched, it, arts. 177^179, and 180 — Interest, rate of. 

The term ' appeal* in art. 167 of sched. ii of the Limitation Act (IX of 1871) includes an 
appeal to the Privy Council, and the term * Appellate Court * in the same article includes the 
Judicial Committee of the Privy Council sitting for the purpose of hearing appeals from orders 
passed by British Courts in India. 

Where an appeal' had been preferred to Her Majesty in Council from a decree of the High 
Odnrt reversing the decree of the Court of first instance, and the High Court’s decree was 
affirmed by an order of Her Majesty in Council, dated the 15th February 1873, and an appli- 
cation for execution of the High Court’s decree was made on the 17th November 1875, more 
than three years after the date of the decree, but within that period of the order of Her 
Majesty in Council, — 

Held, that, under art. 167 t of sched. ii. Act IX of 1871 the limitation of such application 
must be computed from the date of the order of Her Majesty in Council and consequently that 
the application for execution was not barred. 

Where, in the course of executing a decree, accounts, in which interest was entered and 
charged, had, from time to time, been filed in Court, and no objection had been taken thereto 
by the judgment-debtor from 1870 up to 1880, — 

Held, that it was too late to object to interest being allowed, and that the High Court 
would not interfere to alter the rate where it appeared that the District Judge had found 
that the rate ruling in the District was 12 per cent., and had allowed that rate accordingly. 


* Appeal from Original Order, No. 327 of 1880, against the order of A. W. B. Power, Esq., 
Deputy Commissioner of Lohardugga, dated the 14th September 1880. 

t [Art. 167 


Description of application. Period of limitation. Time when period begins to run. 


The date of the decree or order, or 
For the execution of a Three years (where there has been an appeal) the 

decree or order of any Civil date of the final decree or order o 

Court not provided for by the Appellate Court, or (where there 

No. 169. has bMu a review of judgment) the 

I date of the decision passed on the re- 
vieWf or (where the application next hereinafter mentioned has been made) the date of applying 
to the Court to enforce, or keep in force, the decree or order, or (where the notice next herein- 
after made has been issued) the date of issuing a notice under the Code of Civil Procedure, 
section two hundred and sixteen, or (where the application is to enforce payment of an 
huitalment which t^ decree directs to be paid at a specified date) the date so specified.] 
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Ik this case it appet^red that the itidgmeat-oreditors, the lespondents, had 
lost the original suit, out of which these exeoution>proceedings arose, in the 
Court of first instance, and that their adversary had thereupon taken out 
execution, although an appeal had been preferred and was then pending in the 
High Court. When the appeal came on to be heard, the decree of the lower 
C621] Court was reTersed, and subsequently the order of the High Court was 
confirmed, on appeal, by the Privy Council. This present appeal arose from 
an attempt made by the judgment-creditors to recover the mesne profits for 
the time during which they had been dispossessed in consequence of the execu- 
tion of the decree of the first Court previous to its being set aside by the High 
Court. It appeared that the first application in the present proceedings had 
been made on the 17th November 1875, and it was contended by the judgment- 
debtor, the appellant, that limitation applied, inasmuch as it had been made 
more than three years after the final decree or order of the Appellate Court, 
and that though the case was not*fipally decided by the Priey Council till the 
16th February 1873, the Limitation Act (IX of 1871) did not apply to orders 
of the Privy Council. The Deputy Commissioner, however, decided this point 
against the judgment-debtor, and also allowed interest at 12 per cent., to which 
the appellant objected. 

He accordingly now appealed to the High Court on both these points. 

Baboo Trailokyanath Ultra and Baboo Jogesh Chunder Day for the 
Appellant. 

Mr. M, L, Sandel for the Eespondents. 

The Judgments of the Court (Pbinsbp and Field, JJ.) were as follow 

Prinsep, J. — In this case it is first objected by the appellant’s pleader that 
execution is barred, inasmuch as the previous application, made,, on the 17th 
•of November 1875, was not made within three years from the date on which 
the notice was served on the debtor, — that is, on the 29th October 1872. It 
appears that the judgment-creditorg now before us lost the original suit in the 
first Court. Execution was then taken out by their adversary while an 
appeal was pending in the High Court. The High Court set aside that order, 
and in 1873, the Privy Council aflSrmed the order of the High Court. 

The present matter relates to restitution on account of mesne profits for 
the period during which the judgment-creditors now [ 622 ] before us were out 
of possession in consequence of the execution of the decree of the Court of 
first instance, which was ultimately reversed. In answer to the objection as 
regards limitation it is pointed out that, inasmuch as the case was not finally 
decided by the l?livy Council until 1873, the application of the 17th of 
November 1876 is within time, calculating from that date. The appellant’s 
jdeader, however, contends, that the terms of art. 167 of the second schedule 
of Act IX of 1871 do not apply to the present case, inasmuch as the second 
elausa, which gives the term of three years from the date of the final decree 
or order of the Appellate Court, 'does not apply to orders of the Privy Council ; 
and he bases this argument upon the consideration that Act IX of 1871 
nowhere refers to orders passed by the Privy Council in the same way as the 
present Law of Limitation (Act XV of 1877) does. I observe that Act VI of 1874 
a. 21, which was passed before the application which we are now considering, 
added to art. 169 the words which are now reproduced in art. 180 of Act XV 
of 1877, and so provided a period of limitation for the enforcement of any order 
of Her Majesty in Council. But it cannot be rightly contended that the terms of 
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a. do not apply to any order passed by the Pnvy Connoil on appeal from a 
decree of the High Court, because, if it were so, the consequence would be that, in 
order to preserve his rights, a successful party in this country would have to rim 
the risk of executing a decree which might be set aside by the Privy Council) and 
that is a result which could never have been contemplated by the Legislature. 
It appears to me rather, that although perhaps not strictly accurate, the term 
* Appellate Court " in art. 167 includes the Privy Council sitting for the hear- 
ing of appeals from orders passed by Courts of British India. So far then as 
limitation is concerned, it' appears to me that the application of the 17th of 
November 1875 is not barred, because limitation *did not begin to run until 
1873, when the final order in the case was passed by the Privy Council. 

The next objection raised is, that interest should not have been charged 
on the mesne profits of the year 1924 Sumbut (1867-68). The order passed 
by the Deputy Commissioner is certainly *not clear in its terms, but, as I 
understand it, the [^28] Deputy Commissioner divided it into two parts, dealing 
with the mesne profits of 1924 (1867-68) according to an adjustment between the 
parties, and fixing the amount which was payable as regards the three months’ , 
mesne profits of 1925 (1868-69), on which he declared that interest at the usual 
rate should be paid. Now, although there was no express order regarding pay- 
ment of the mesne profits of 1924 (1867-68), it appears that the amount agreed 
on, namely, 9,895 rupees, has been paid through the Court , and that, from time 
ta time, in the course of execution of their decree, the decree- holders have 
attached to their application for execution an account showing that they 
claimed interest on that sum. No objection from 1870 up to the present time 
bus been made to this account ; payments have been made, and I find myself 
unable to believe that such payments having been made, the items of the 
account were not known to the judgment-debtor and accepted by him. I 
therefore consider that interest was payable by the judgment-debtor on the 
mesne promts of 1924. 

As regards the rate at which such interest was payable, not only on the 
mesne profits of 1924 (1867-68), but also^n the mesne profits for the broken 
period of 1925 (1868-69), I think that 12 per cent, should be the rate allowed. 

That is the rate which has been considered by the Courts to be the usual 
rate where no mention of any specific rate has been made, and that is the rate 
which has been given by the lower Court as the rate current in the District. 

The appeal is, therefore, dismissed with costs. 

Field, J. — With reference to the rate of interest, I think it may reasonably 
be assumed that the lower Court, in allowing 12 per cent, considered this to be 
the rate of interest usually allowed by the Courts in that part of the country, 
and I think we ought not to interfere with the rate so allowed. 

Then as to the interest on Rs. 9,895, the mesne profits of the year 1924 
(1867-68) up to the two dates, the 20th of December 1869, when 7,274 rupees 
were paid, and the 5th of April 1870, when the balance, namely, 2,621 

• [Art. 177 

Description of application. Period of hmitation. | Time from whteh period begins 

For the admission of an Six months ... The date of the decree appealed 

appeal to Her Majesty in against.] 

Council. 
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rupees, was paid, I agree with tny learned colleague that it is too late no^ 
to take this objection, seeing that accounts were, on previous oocasiohs, 
£ 824 ] filed in Court, in whioh accounts this interest , was entered and no objec- 
tion teken thereto. 

Then as to the third point oonceruing limitation, ^ the contention is, that 
this decree was barred when the application of the 17th of November 1875 
was made, and that the principle once barred for ever barred ** must be 
applied. Now it is admitted that this contention cannot be successful, if we 
are to yield to the argument advanced on the other side, namely, that the 
decree-holders are entitled** to three years from the dth of February 1873, 
being the date on which the original decree of the Court in India was confirm- 
ed in appeal by the Judicial Committee of the Privy Council. In order to 
dispose of the question thus raised we have to determine whether the word 
‘ appeal ' in the third column, oppojsite art. 167 of the second schedule of the 
Limitation Act (IX of 1871), is to bp interpreted so as to include an appeal 
to the Privy Council, and the words ‘ Appellate Court ' in the same column, 
so as to include the Judicial Committee of the Privy Council. 

An argument, based upon the reasoning in the case of Narstngh Das v. 
Namin Das (I. L. B., 2 All., 783), has been addressed to us to this effect, that, 
although in the corresponding column and article of the Limitation Act of 
1877, the term ‘ appeal * may be well taken to include an appeal to the Privy 
Council, and the term ' Appellate Court * to include the Judicial Committee, a 
similar construction cannot be put upon these terms in the Act of 1871 for 
the following rpeCson. The later Act contains specific provisions (in arts. 177 
and 180*" of the second schedule) which govern appeals to, and orders of, Her 
Majesty in Council ; but the earlier Act of 1871 contains no such provision, 
and therefore could not have contemplated appeals to Her Majesty in Council, 
or the exercise of the appellate jurisdiction of the Judicial Committee. 

So far as regards the case now before us (in which the order of the Judicial 
Committee was made on the 15th February 1873), that argument may be 
effectually disposed of by a reference to s. 21 of Act VI of 1874, whioh amended 
art. 169 of the second schedule of the Act of 1871, by the addition of the 
[ 628 ] words “ or any order of Her Majesty in Council.*' The Act of 1874 
operated to make the Limitation Act of 1871 contemplate the Judicial Com- 
mittee of the Privy Council, before the decree had become barred. 

But it appears to me, that the fact of the Act of 1877 containing two 
additional articles (177 and 180), which expressly mention appeals to, and 
orders of. Her Majesty in Council, or the absence of such provisions from the 

^lArt. 180 ;— 

r>e.eription of application. Period of limitation. 


To enforce a judgment, Twelve years When a present right to enforce 

decree or order of any Court the judgment, decree ^ or order 

established by Royal Char- accrues to some person capable of 

ter in the exercise of its releasing the right : Provided that 

ordinary original civil juris- when the judgment, decree or order 

diction, or an order of Her has been revived, or some part of 

Majesty in Council. the principal money secured threby, 

or some interest on such money has 
been paid, or some agreement of the right thereto has been given in writing, signed by the 
person liable to pay such princi^l or interest, or his agent, to the person entitled thereto or 
his agent, the tw^ve years shall be computed from the date of such revivor, payment or ac* 
knowledgment, or the latrat of such revivors, payments or acknowledgments, as thecase maybe.] 
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Act oi 187t, does not really affect the question which we have to decide. 
These two additional articles contain additional substantive provisions of 
limitation, but the presence or absence of these provisions does not, I think, 
Sbffect the meaning of the terms ' appeal ’ and ‘ Appellate Court ' in the other 
parts of the Act. 

The term * appeal,’ standing alone and without words to qualify or 
restrict it, is wide enough to include any appeal, and therefore an appeal to 
Her Majesty in Council. So the term * Appellate Court * standing alone and 
without words to qualify or restrict its meaning, is wide enough to include any 
tribunal exercising appellate jurisdiction. Do we thu% find either in the Act itself 
or in the rest of the Statute-Book anything which qualifies or restricts the 
general meaning of these terms ? The Act itself contains no definition of either 
term. Further, it gives no enumeration or description of Appellate Courts, of the 
tribunals to which an appeal lies. We must„in fact, travel outside the Act and 
search the rest of tKS Statute-Book in ordq^ to discover what tribunals exercise 
appellate jurisdiction. The term ‘Appeal’ Js used in the Act and the schedule 
of appeals under the Codes of Civil and Criminal Procedure and other Acts, and 
of appeals to different Courts. We cannot, therefore, merely from the use of 
the term in the Act, invent any definition of ‘appeal,’ which will appl> in all 
places in which the word is used in the same Act, — t. e., so far as concerns the 
procedure under which, or the tribunal to which, the appeal is made. 

M . Then when we get outside the Act, there is no definition of either term in 
the General Clauses Act ; and if we search the Indian Statute-Book, in order 
to find what tribunals exercise appellate jurisdiction in respect of cases 
tried and decided in India, we find no less than four enactments, — viz,y Reg. 
1626] XVI of 1797, Reg. V of 1803, Act XXV of 1862, and Act II of 1863,— 
which were wholly or partially in force when the Limitation Act of 1871 was 
passed ; an^ which provided for appeals to Her Majesty in Council. We find 
no express language cutting down the general meaning of the terms ‘ appeal ’ 
4ind * Appellate Court,’ and it is not easy to suppose, having regard to the 
•existence of these four enactments in the •Statute-Book, that the Legislature 
intended to restrict this general meaning, so as to exclude appeals to Her 
Majesty in Council and the Appellate tribunal mentioned in those enactments. 
Then with reference to a doubt which has been started as to whether Her 
Majesty in Council or the Judicial Committee of the Privy Council can be 
properly termed an ‘ Appellate Court. ’ It appears to roe that there is nothing 
in this. It may be quite true that Her Majesty, exercising the appellate 
jurisdiction which she is pleased to exercise with the aid of the Judicial 
Committee of the Privy Council, does not use exactly the same forms 
und the same procedure which is used in her other Courts. For example, 
the so-called decrees of the Judicial Committee are really orders in Council 
made upon the recommendation of the Committee ; see Rristo Kinkur Boy 
V, BajaBurrodacaunt Boy (14 Moore’s LA., 466, cf. p. 493). Bui I take 
it that this does not affect the question. The essentials of a Court are (i) 
the^ mtor, or plaintiff ; (ii) the reus^ or defqpdant ; and (iii) the judex, or 
judicial power, which ascertains the facts, applies the law, and, if injury has been 
•done, affords a remedy by its officers or otherwise. An examination of the 
Statutes which regulate the Judicial Committee of the Privy Council will show 
that this tribunal possesses all these essential elements of a Court ; see more 
«peciaUy 2 and 3 Will. IV, c. 92 ; 3 and 4 WiU. IV, c. 41, ss. 14. 16, 16, 19 
and 28 ; and 6 and 7 Viet., c. 38, ss. 5 and 7. The Committee is a judicial 
•obmmittee. The law speaks of its jurisdiction to hear causes (17 and 18 Viot., 
• 0 . 18, s. 34). The Statute 39 and 40 Viet., c. 69, s. 14, speaks of paid Judges of 
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the Judicial Oommi|itee of the Privy Cbuncil. In 2Vw*soy v. (8 Iffoore'e 

P,Cm 419. cf . p. 432), the Lords of the Committee apeak of ‘‘treating this Court’’ as 
[627] Court of Error.*’ According to the constitution of England the sovereign 
is the fouDtain of all justice, lu ancient days, he sat in Court in proprm 
persona^ and is still supposed to do so, although he does not determine, and is 
not by law empowered to determine, any cause or motion otherwise than by 
the mouth of his judges, to whom he has committed his whole judicial autho- 
rity. Part of the business now transacted by the Judicial ComDaittee of the 
Privy Council used to be transacted by “ The High Court of Delegates.” The 
Judicial Committee of the Privy Council^ like Hm* Majesty’s High Court of 
Chancery (the 2 and 3 Will. IV, c. 92, speaks of the Queen’s Majesty in Her 
Highness’ Court of Chancery” or Her Majesty’s High Court of Justice, 36 and 
37 Viet., c. 66, 85) as one Chamber of the Aula Begia ; and so far as concerns 
its jurisdiction to hear appeals, it is most undoubtedly an ‘ Appellate Court’ in 
the proper sense of the term. 

f 

I am, therefore, of opinion that the term ‘ appeal,’ in the column of the 
Limitation Act of 1871, includes an appeal to the Privy Council ; and the 
term ’Appellate Court,’ in the same column, includes the Judicial Committee 
of the Privy Council ; and the effect of this construction is, that the execution of 
this decree is not barred by limitation. 

Appeal dismissed. 


[7 Cal. 627.] 

OEIGINAL CIVIL. 

The 19th August, 1881, 

Present: 

Mr. Justice Wilson. 

^Lawless 

versus 

The Calcutta Landing and Shipping Co., Ld. 
and 

The Calcutta Landing and Shipping Co., Ld. 
versus 
Lawless. 

Lhnitatim Act {XV of 1877), s, 17 — Right of Employer to call on Manager for Account — 
Accrual of Right on Death of Manager against Representatives, 

A manager is bound to account to his emplo^^er whenever he is called upon to do so 
under reasonable circumstances. 

On the death of such manager a fresh right to an account accrues to the employer as 
against the manager’s reprentatives. 

ms] In a suit for such an account accruing to the employer on the death of his manager, 
limitation will not commence to run until adoiinistration has been taken out to such 
mani^er’s estate. 

These were original and cross suits brought by A. W. S. Lawless against 
the Calcutta Landing and Shipping Co., and by the Calcutta Landing and 
Shipping Co. against A. W. S. Lawless : the former being a suit by A. W. S 
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Lawleii/ as the administrator of his father’s estate, to recover a sum due, as 
salary and commission, to his late father from the Company ; and the latter 
being a suit by the Company against A. W. S. Lawless, as the administrator 
of his father’s estate, to recover from it a sum of Bs. 5,707, as a debt due by 
the deceased to the Company. 

In the original suit the plaintiff stated that his father, W. H. Lawless, 
had been engaged, in March 1876, as manager to the Calcutta Landing and 
Shipping Co., at a monthly salary of Bs. 400, with a commission of 10 per 
cent, on the earnings of the Company ; and that, previous to his father’s 
death, which happened on the 29th August 1877, a sum of Bs. 400 as salary 
for the month of August 1877, and commission to the amount of Bs. 2,758 for 
the first half-year of 1877, had then fallen due, and that having taken out 
administration to his father’s estate on 27th August 1879, and having demanded 
the sum abovementioned from the Company^ he, on their refusal to pay the 
debt, brought this suH on the 30th August J.880, to compel them to do so. 

The Company denied that any sum, ekher as salary or commission, was 
due to the plaintiff as administrator of the estate of W. H. Lawless ; and stated 
that W. H. Lawless, in his lifetime, had drawn, from the cash under his 
control belonging to the Company, a sum of Bs. 5,348 in excess of the salary 
and commission to which he was entitled to up to his death ; and submitted 
that the plaintiff ought to be decreed to pay that sum to the Company ; and 
they further submitted that the plaintiff's suit was barred by limitation. 

In the cross-suit filed on the 22nd day of February 1881, the plaintiff 
Company admitted that W. H. Lawless had been appointed their manager 
in ^arch 1876, but stated that his duties were, as such manager, to collect 
or cause to be collected, [ 629 ] all sums due to them, — to cause proper entries 
to be made of such moneys in the Company’s books, — to spend, or cause to bo 
spent, portions of such sums bond fide for the business and purposes of the 
Company, and to send, or cause to be sent, the remainder thereof to the 
Company's Bank and to render full and true accounts of all moneys belonging 
to the Company to their Directors. Tha^ shortly after the death of W. H. 
Lawless in August 1877, the Company learnt for the first time, that W. H. 
Lawless had, without their knowledge and consent, been in the habit of taking 
sums from the cash belonging to the Company for his own private purposes, 
over and above the salary and commission to which he was entitled, causing 
such sums to be entered not in the books of account, but in a separate account 
headed “Beceived from Cash,” which was kept concealed from the Company ; 
and that, at the time of his death, the balance appearing in the separate 
account was Bs. 3,773 in favour of the Company. They further stated, 
that W. H. Lawless had not kept proper accounts since November 1876, 
and that he misappropriated various sums of money, and had caused false 
entries to be made in the books of the Company ; that he had failed to 
collect debts due to the Company ; and that, after an investigation had been 
made by a public accountant into the books of the Company, it had been ascer- 
tained that a sura of Bs. 5,707 was due by>the said W. H. Lawless to the 
Company. 

That these facts having been fraudulently kept from the Company, their 
right of suit only accrued after the death of the said W. H. Lawless, when the 
facts were discovered ; and that they were unable to bring their suit until 
a legal representative had been appointed to the estate of W. H. Lawless, 
and that they brought their suit, therefore, against A. W,. S. Lawless, the 
administrator of the estate of W. H. Lawless, asking that the suit brought by 
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A, W. S« Lawless against tbemselves and' tHis suit might be consolidaled and 
heard together, and praying for a decree against the estate for Bs. 6,707, and 
for an account. 

The defendant contended that the plaintiff's suit was barred ; and stated 
that the Company, in 1877, had instituted a suit against one Shoshee Coomar 
Gangooly (their cashier) charging him with being accountable to them for the 
sum of Bs. 5,707 t^SOJ which was in the present suit being sued for ; and 
that, on the 10th December 1877, they had obtained a decree against 8. C. 
Gangooly for a sum of Bs. 4,128, being a portion of the said sum of Bs. 5,707 ; 
and he further stated that* he had no assets belonging to his father’s estate in 
his hands. 

The two suits came on for hearing together, the pleadings and judgment 
in the case of the Company v. S. C. Gangooly were put in, and it was admit- 
ted that the sum of Bs. 5,707 suqd for in that suit was identical with the item 
of Bs. 5,707 sued for in the cross^uit by the Company against A. W. 8. 
Lawless. • 

It appeared from the plaint in the suit which the Company had 
brought against Shoshee Coomar Gangooly, that the plaintiff Company had 
stated that Shoshee Coomar Gangooly acted as cashier to the Company, and 
that, as such cashier, it was his duty to send out bills for collection, to 
enter all sums received in the Company’s books, to pay all such sums into 
the Company’s Bank, to pay bills owing by the Company when passed by 
the manager (W. H. Lawless), and to render true and faithful accounts ; and 
further stated that the defendant had received various sums of money on 
account of the Company, and that he had accounted for all such sums 
save and except the sum of Bs. 5,707, for which they prayed judgment. 
On the 11th December 1878, the Company obtained a decree against Shoshee 
Coomar Gangooly, which decree was affirmed on appeal, but was never 
satisfied. 

The issues settled were : (i) Is the debt to the Company barred by limitation? 
(ii) Is it barred by the former suit against Gangooly? (iii) Whether any 
sum is due from the estate of W. H. Lawless to the Company. 

Mr. Bonner jee (with him Mr, T, A. Apcar), for the plaintiff Company in 
the cross-suit, and for the defendant Company in the original suit, contended, 
that the Company’s right to sue accrued on the death of W. H. Lawless when 
they became aware of the defalcation. 

Mr, Jackson (with him Mr. Trevelyan) for the defendant in the cross- 
suit and the plaintiff in the original suit. — The [ 631 ] Company having 
proceeded against Shoshee Coomar Gangooly for the very debt, and having 
obtained judgment against him, cannot now sue us — Kendall v. Hamilton 
(L. B., 4 App. Gases 504), King v. Hoare (13 M. & W., 494), Hemendro 
Ooomar Mullick v. Baje^rolall Moonshee (I. L. B., 3 Cal., 353 ; S. G., I 
C. L. B., 488). I don't admit, but say for argument’s sake, that, at the death of 
Lawless, ?the Company might have said his accounts were wrong to the extent 
of several thousands, and that, as* we the Company owe him money, we will 
write his debt off against our debt to him. They might have done this prior 
to suit, but as they did not give us credit for the amount, they cannot do so now ; 
and after the decree obtain^ against Gangooly the debt was merged. As regards 
the question of an account, unless Lawless could justify his taking the money 
on the ground that a debt was owing to him, no question of account could arise. 
The plaintiff’s suit is barred; limitation runs from the time the right to sue 
accrued, and the righj; aomied in the lifetime of Lawless. The Company were 
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aware btthe defalcation more than three years before the date of their suit, as 
evidenced by the report of the Directors, dated the 20th December 1877. 
[Wilson, J. — ^Tfae agent is bound to account within a reasonable time : the 
cause of action in his lifetime would accrue on demand ; there was no demand 
made in the lifetime of Lawless, and so the cause of action accrued on the day 
of his death.] 

Wilsoili These are cross-suits. The one is brought by the adminis- 
trator of Captain Lawless for arrears of salary and commission due to Captain 
Lawless before his death as manager of the Calcutta Landing and Shipping 
Company. The other suit is for money for which the defendant is said not to 
have accounted. There is no dispute as to the amount of the administrator*8 
claim. On the other hand, it is admitted, that Captain Lawless was bound to 
account for the money which came to his hands as manager. Two grounds 
of dispute were raisefTtb the cross-claim : they claim to set off what is 

due, and in the cross action they claim the §ame relief. The objection to their 
claim is this : firsts it is said the claim is barred by limitation. Now in the 
case of a person employed as manager [682] the right of the employer is to 
have an account rendered by the person employed whenever he is called on to 
do so under reasonable circumstances. There is nothing to show that Captain 
Lawless was ever called on to account for those moneys or to account generally. 
He di^ on the 29th August 1877, and his agency terminated. I think, by his 
deathl the Company acquired a fresh right to have an account rendered by his 
representative, and that right is recognized by art. 89"^' of the second schedule 
of the Indian Limitation Act. As he Idied on the 29th August 1877, the right 
accured then but no administration was taken out till the 27th July 1880. 
The case, therefore, is protected by s. 17 of the Limitation Act, which says, 
when a person against whom, if ho were living, a right to institute a suit or 
make an application would have accrued, dies before the right accrues, the 
period of limitation shall be computed from the time when there is a legal 
representative of the deceased against whom the plaintiff may institute or make 
such suit or application.” Therefore timfe did not begin to run against 
the Company till the 27th July 1880, and inasmuch as the cross suit was 
brought on the 22nd day of February 1881, and the written statement 
in the other suit was filed earlier, the Company is not barred, nor pre- 
cluded, from setting off the amount in the first suit. The second objection to 
the right of the Company is this. It is said the Company’s claim is barred by 
their having obtained a decree in suit No. 699 of 1879, against Shoshee Coomar 
Gangooly. It is admitted that the aggregate sum for which the decree 
was obtained in that suit, is the same as is claimed in this suit, and made up of 
the same items. On these facts it is contended, though recovery was not 
obtained of the whole amount claimed, that the decree is a bar to the present 
suit. In support of this contention, Kendal v. Hamilton (L. B., 4 P. C., 504) 
and Hemendro Coomar Mullick v. Bojendrolall Moonshee (I. L. B., 3 Cal., 

*[Art. 89 , 


Description of suit. 

Period of limitation. 

Time from which period begins 
to run. 

By a. principal against 
liis agent for moveable 
property received by the 
latter and not account^ for. 

Three years 

When the account is, during the 
continuance of the agency, demand- 
ed and refused, or where no such 
demand is made, when the agency 
terminates.] 
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358 ; 8. 0., 1 C. L. cited, fint they do not bear on this case. 

In those cases the liahility was a joint liability, and the recovery was against 
one of the persons jointly liable. There is no trace in this case of a joint liabi- 
lity, the claim against Shosbee Coomar Gangooly was as banian, and the claim 
[688] against Lawless is as manager, and, as such, liable for sums which came 
to his hands. The liability was not joint, they are based on distinct contracts, 
one by Shoshoe Coomar Gangooly as banian, and the other by Lawless 
as manager. The liability is distinct. The fact is, that money came to Shoshee 
Coomar Gangooly as banian, and the same money came to Lawless as manager. 
There is no ground for saying that the recovery of a decree in the former suit 
is a bar to the present suit, or to the Company's right of set-oif. There will 
have to be an account taken of the moneys which come to Lawless's hands, 
and the hearing of the two suits will be reserved till after the account has 
been taken. 

r 

Attorneys for the Company : Mess];s. Boberts, Morgan, rf Co. 

Attorney for Lawless : Mr. Chick. • 

NOTES. 

[PRINCIPAL AND AGENT— AGENT’S DUTY TO ACCOUNT— 

'The agent is not only bound to account but must be ready to explain the account and 
produce the vouchers : Shibchandra Roy v. CJiandra Narain Mukerjee (1905) 32 Cal. 719= 
1 C. L. J. 23.] 


7 Cal. 688 
FULL BENCH. 

The 17th June, 1881, 

Present : 

Sir Eichard Garth, Kt., Chief Justice, Mr. Justice Pontipex. 

Mr. Justice Morris, Mr. Justice Mitter, and Mr. Justice McDonell. 


Chuni Singh and others Plaintiffs 

versus 

Hera Mahto and others Defendants.'*' 


Arrears of Rent — Enhancement — Notices of Enhancement — Beng, Act VIII of 1869 j s. 14, 
Per Garth, C. J., Pontipex and Mitter, JJ. (Morris and McDonell, JJ. dissent- 
ing). — A suit for arrears of rent at an enhanced rate brought by all the shareholders will lie, 
notice under s. 14 of Beng. Act Ylll of 1869 having been issued at the instance of some of 
the persons entitled to the rent. 

This case was referred to a Full Bench by MiTTER and Maclean, JJ., 
on the 4th May 1881, with the following opinion : — 

Maclean, J. — ^The plaintiffs in this suit, who are the appellants before us, 
are the proprietors of Momsa Kazibigha, in [684] which the defendants cultivate 
16 bighas 11 biswas 6 dhurs. The plaint alleges that this land was formerly 
held on a bhowli rent, then a cash rent was paid for it for some time, and now 
a bhowli rent has been reverted to. The claim is for a bhowli rent for 1286- 
F., and for a kabuliat for five years from 1286 F. The rent demanded is at the 
rate of nine-sixteenths of the produce, valued at Rs. 106-13-6, for the year 

* Full Bench Befevenoe in appeal from Appellate Decrees, Nos. 1620 to 1823 of 1879^ 
made by Mr. Justioe Mi^TEB and Mr. Justice MACIjEAN, dated the 4th May 1881. 

€>« 
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1285, and it is stated in the plaint that a notice was served on the defen- 
dants, under s. 14, Beng, Act YIII of 1869, calling on them to execute a kabuliat 
to pay nine-sixteenths of the produce as enhanced rent. 

The defendants plead that the notice served upon them was not according 
to law, inasmuch as it was served on the application of some of the proprie- 
tors only, — viz., 14 annas 15 cowri 18 bowri 1 bhowri shareholders. They also 
plead that cash rent cannot be converted into produce rent, and that by a 
decision dated 22nd December 1875, their rent was declared to be payable in 
cash. Exemption from enhancement is claimed. 

In the first Court it was held, that the suit was bad so far as it referred 
to the claim for enhanced rent by these proprietors, who had not caused the 
notice of enhancement to be served. The other issues, save as to the quantity 
of lands in the defendants’ occupancy, to be decided in favour of the plaintiffs. 

The lower Appellate Court dismissed the suit, on the ground that all the 
proprietors had not joined in causing the notice of enhancement to be served, 
which was therefore defective. * 

The only question submitted for our consideration is, whether a suit by ' 
all the proprietors, based upon a notice of enhancement issued at the instance 
of some of them, will lie. 

The Full Bench decision in Ouni Mahomed v. Moran (I. L. E., 4 Cal. 
96) he-s been held by the lower Appellate Court to be in point ; but that case, 
when examined, is really no authority in the present case. There the suit was 
by the izardar of a share of a village or estate entitled to receive his share of 
the^ rent separately. The learned Judge of this Court, who decided the case 
in special appeal, held, that it was not necessary for the plaintiff* to make 
the persons entitled to the remainder of the rent parties to the [ 635 ] suit. 
On appeal under the Letters Patent, the question referred to the Pull 
Bench was,* whether the plaintiff “could sue to enhance the rent of that 
share separately without joining the other co-sharers of the tenure,” and the 
Full Bench answered^that question in the negative. 

That case, therefore, is authority for the proposition that a co-sharer 
cannot enhance his share of a tenant’s rent, unless he makes the other persons 
entitled to the rest the real parties ; and if it went no further than that, it would 
not be authority for the proposition that one co-sharer could not enhance his 
share if he did make other co-sharers parties. But theie is anotlier passage in 
the judgment which seems to meet this proposition. 

Towards the close of their judgment, the learned Judges remarked ; — “ The 
Bent Law, in our opinion, does not contemplate the enhancement of a part of 
an entire rent ; and the enhancement of the rent of a separate share is 
inconsistent with the continuance of the lease of the entire tenure.” There is, 
however, direct authority — Troylochhotaran Chowdhry v. MtUhoora Mohun Dey 
(W. B., 1864, Act X Bui., 41) and Bam Lochun Dutt v. Petamber Paul 
(W. E., 1864, Act X Eul., 41, III)— for a contrary view, which does not seem 
to have been discussed before the Full Bench. For my part I should be glad 
to have the question reconsidered. 

Premising that the rent was originally payable in one sum to the co- 
sharers jointly, but that by arrangement between the co-sharers on the .one 
hand and the tenant on the other, the latter has been in the habit of paying a 
portion of the rent to each co-sharer in respect of his particular share, we 
have abundant authority for the right of each co-sharer to realise his share by 
suit, subject to the rule that he must join his co-sharers either as plaintiffs or 
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detodants ; and it w difficult to sec why ho it to be oonfiued to suing for 
but prohibited from suing for rout, at enhanced rates. Suppose the tenant 
agrees to pay enhanced rent to one co-sharer, but refuses to do so to the rest, 
the latter would surely be allowed to daim the same increase as their more for- 
tuMte partners. But they must proceed according to law, and serve a notice 
of Ln86j enhancement — Salgram dpcidhya v. Maharaja Moheshur Bux Sinf 
(W. E., 1864, Act X Eul., 94). tt may be said that the tenant has agreed to vary 
the rent of his tenure in favour of one of bis landlords, but why may not one 
of bis landlords cornel him to vary it ? This raises the question of the interpre- 
tation of the words * person to whom the rent is payable ” in s. 14, Bang. 
Act yill of 1869. If these words mean all the persons to whom the entire 
rent is payable,” then the authority last quoted is bad law. The co-sbarer 
to whom the tenant has agreed to pay enhanced rent could not be compelled 
to join in a notice, the other co-sharers would not be "all the persons to whom 
the rent is payable.” I must say that on the premises T do not see why a 
co-sharer should not sue for enhanded rent of a share conditional on his causing 
a notice for enhancement of the entire rent to be served through the Collector. 

^ The object of the notice is to give the tenant the opportunity of surrender- 
ing his land, if unwilling to agree to enhancement, and he can do that just as 
well on a notice by some of his landlords as on a notice by all of them. If he 
elects to contest the liability of his rent to enhancement, he can do so on better 
terms, if all his landlords are arrayed against him than if some of them are 
neutral. In fact, all that is necessary for the suit is, that notice shall have been 
served upon him, that he will, for the ensuing year, be liable to pay more rent 
than in the previous year. If on such a notice by one co-sharer, a suit wilj lie 
for a share of the enhanced rent, all co-sharers being parties, and separate pay- 
ment being proved or admitted, a fortiori, a suit can be brought by all the co- 
sharers for the whole enhanced rent. 

But this view is opposed to the views of the Judges in Kttshee Ktshore Boy 
V. AlipMunduKj.Jj.'R., 6Ca.\., 149). PbinsBP, J., expresses himself thus ; — 
One co-sharer would not be competent to issue a notice of enhancement of the 
rent of the entire tenure, nor could he, under the terms of the judgment of the 
Full Bench, issue notice of enhancement of the rent due on his own particular 
share,” &c. The first of these propositions is opposed to the authority I have 
quoted, which the learned Judge himself would have followed if [687] he had not 
felt bound by the FuU Bench decision. MOBBIS, J., remarks, that " the notice of 
enhancement prescribed by the Act is defective if it be not served on the appli- 
cation of all the co-sharers in the tenure.” And again — " But inasmuch as the 
readjustment of the rent to which he agrees doe |9 disturb the terms on which 
the tenant holds the tenure equally from him and his co-sharer, it is necessary, 
before any such readjustment of rent can be made, that he, as well as his co- 
eharbr, should sign the notice and apply to have it served upon the tenant.” 

]|[t is however to be remarked, that that suit was a suit for enhanced rent 
of a share on a notice in which the plaintiff only claimed the rate due on his 
own share, calculated on what would be due on the entire tenure. It differs 
therefore somewhat from the suit under appeal, the notice in which referred to 
the rent of the entire tenure, and not to a portion of it. 

Nevertheless, the principle upon which the judgment proceeds is appli- 
cable to suits for the entire rent, upon notice of enhancment of the entire rent, 
and in this principle t do not concur. I think it should therefore be referred 
to a Full Bench foi? decision Whether a suit can be brought by a oo- 
sharer in actual sdliaarate reoript ‘ a share of the rent for enhano^ rent of 
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his share, notice having been served in respect of the whole rent, and all the 
oo-sharers being made parties to the suit ? and (ii) Whether a suit for arrears 
of rent at enhanced rate brought by all the shareholders will lie, notice under 
s. 14, Beng. Act YIII of 1869, having been issued at the instance of some 
of the persons entitled to the rent ? 

Mittee, J. — I agree to his order of reference to a Full Bench. 

Baboo Mohesh Chunder Chowdry and Baboo Chunder Madhub Ghose for 
the Appellants. 

Baboo Omarendronath Chatterjee for the Bespondents* 

The following Judgments were delivered : — 

Oartht C, J. — (Pontipex and Mittee, JJ., concurring). — I think that the 

Doint referred to us in the first question does not arise upon the appeal. 

• • 

[ 688 ] Second. — The second question, in my opinion, should be answered 
in the affirmative. The practice hitherto, so far as we have been able to ascer- 
tain it, seems to have been to treat a notice to enhance as insufficient, unless it 
has been signed by or on behalf of all the co-sharers. 1 believe that this is the 
first occasion on which the question has been referred ip a Full Bench ; and I 
therefore consider myself at liberty to decide it according to what appears to 
me the reasonable construction of s. 14 of the Bent Law. 

!the right to enhance rent from time to time, as occasion arises, is, in my 
opinion, one of those incidents of a contract of tenancy which the landlords or 
any of them have, as much right to enforce, as a covenant to pay the road-cess, 
or t8 cultivate the land in any particular manner. It is true that all the co- 
sharers otight to join in bringing any suit of the kind. But suppose that some 
of them refuse to join as plaintiffs. Section 32 of the Civil Procedure Code 
provides, that.no one shall be made a plaintiff in a suit against his will. In that 
case are those who desire to bring a suit to be deprived of their rights, because 
the others will not join as plaintiffs? 

The reason of their refusing to join may* be, that they are colluding with 
or influenced in some way by the tenant. Are these recusants to be allowed 
to deprive their co-sharers of the means of enforcing their just dues, or on the 
other hand to drive them to the expensive, tedious, and inconvenient alterna- 
tive of a butwara ? I think not. The simple and obvious remedy for such a 
state of things is to allow the co-sharers who wish to sue to do so, but making 
the recusant co-sharers defendants in the suit. The Court will thus have all 
the parties before it and the means of doing justice between them. If the 
claim made by the plaintiffs is unfounded, they will probably be made to pay 
the costs, not only of the tenants, but of their co-sharer defendants. If, on 
the other hand, their claim is a just one, and the conduct of the co-sharer 
defendants has been unreasonable, the latter would probably be made to pay 
the plaintiffs’ costs. The Court would have no difficulty in fairly adjusting, in 
a suit so framed, the rights of all the parties. 

j» 

[ 689 ] Then is there any difference in point of principle between a suit 
brought to enhance the rent, and a suit brought to enforce any other right of 
the landlords ? * It appears to me, that the rule which applies to bringing a suit, 
is applicable also to giving the notice necessary to the suit. The notice is to 
he given by the person in receipt of the rent," which is the phrase used 
generally in the Bent Law as signifying the landlord or landlords ; and I think 
that those persons who are entitled to sue as landlords have also the right 
under this section to give the necessary previous notice. No mischief, as it 
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seems to me» oan follow from this construotion ; whereas the contrary construe* 
tion might to great injuetioe. 

I think therefore that the decision of the lower Appellate Court should be 
reversed, and that the case should be remanded to that Court to be tried upon 
its merits. The costs in this and in the lower Appellate Court will abide 
the result. 

The same decree will be made in the analogous cases. 

Morris, J. — In my 9 pinion, both the questions which form the subject of 
this reference should be answered in the negative. 

The real question, which underlies both the questions of the reference, 
appears to be, whether a notice of enhancement of rent, served by order of the 
Collector on the application of a proprietor or proprietors of a fractional share of 
the land held by the tenant cultivator, whose rent is sought to be enhanced, is 
a good notice under the Bent Law, provided that subsequently all the proprietors 
join in a suit brought to enforce payment of the rent at the rate specified in the 
notice. If the notice is a good one, then clearly a suit, brought by all the 
proprietors on the basis of such notice, would lie, though it by no means follows 
that a co-sharer in a joifit undivided estate, who can bring a suit for his fractional 
share of the gross stipulated rent on the strength of what the Full Bench, in the 
case of Gujn Mahomed v. Moran ( I. L. B., 4 Cal., 96), describe as a private 
arrangement between himself, his co-sharers, and the tenant, is competent 
[640] to bring a suit for rent at an enhanced rate in the proportion due upon 
his share when the payment of rent at such enhanced rate forms no pa^t of 
that ' arrangement.* The notice necessarily conveys an intimation to the 
tenant that the terms on which be has hitherto paid the rent, and held his 
land, are to be altered ; and that he must accept a potta, or, as I understand 
it, a new contract of lease, and give a counterpart kabuliat on the terms 
specified, or relinquish his tenure. But if this is so, and the tenant agrees to the 
terms proposed, can the part-owner, who has served the notice, act indepen- 
dently of his co-sharers, and grknt a potta and take a kabuliat accordingly ? 
Under the Full Bench decision just referred to, he is not competent to do so, 
because, to use the language of the Full Bench, the notice and the potta and 
kabuliat based upon it are ** obviously inconsistent with the continued existence 
of the original lease of the tenure.” This presents one strong objection to the 
validity of such a notice. 

Then again the Bent Act, s. 14, requires that '' the notice shall be served 
by order of the Collector on the application of the person to whom the rent is 
payable.” When more persons than one are entitled to receive the rent, then 
”the person to whom the rent is payable” must signify all such persons. This 
is the natural meaning which these words convey, and this is, as it seems to 
me, the meaning which they are intended to convey wherever they are used 
throughout the Act. Take the case of a potta, which, under s. 2 “ every ryot 
is entitled to receive from the person to whom the rent of the land held or 
cultivated by him is payable."' ’ It need hardly be said that a potta which 
purports to give in lease a certain property, would be an incomplete instrument 
if signed by a proprietor possessed of only a partial interest therein, and not 
authorized to sign on behalf of the other proprietors. 

The right to measure is given (ss. 25 and 38) “ to every proprietor 
-of an estate or tenure or other person in receipt of the rents of an estaite or 
tenure/' Bepeated decisions of this Court have held that this right cannot 
be exercised at the ^instance of a proprietor of a fractional share of a joint 

lose 
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te«i] undivided estate. The application to the Civil Oourt^or to the Collector 
must be made by all the proprietors. See Santiram Panja v. By cunt Panja 
(10 B. L. R. 397), Moolook Ghand Mundul v. Modhoosoodtm BachtcspuUy (1& 
W, R., 126), and Shoorender Mohun Roy v. Bhuggobut Churn Gungopadhya 
(18 W. R., 382;. 

When a tenant has been illegally ejected, and under s. 27 seeks to recover 
the occupancy of his land “ from the person entitled to receive rent for the same,*' 
he would, in the event of there being more persons than one entitled to receive 
the rent, necessarily frame his suit against all, and not against one only. 

t 

So a deposit received by a Court under s. 47 would not be paid to a share- 
holder as “ the person in receipt of the rent of the land *’ of the tenant depositor, 
unless he showed his authority from the other sharers to receive the money 

Nor would a suit^under s. 53, for ejectment of a cultivator not having a 
right of occupancy, lie on the part of a persejn in receipt of only a fractional 
share of the rent. j, 

The law in the matter of distraint also supports this view By s. (58 the 
power of distraint is limited to “ the zamindar or other person entitled to receive 
the rent of the land immediately from tlie actual cultivator.” But as a sharer 
in a joint ©state of the class referred to in the preceding section (64) is entitled 
to receive his quota of the rent direct from the cultivator, an express proviso is 
made that he shall not exorcise this power of distraint independently of his 
co-sharers. 

It appears to me that the questions of this reference, bearing on the 
relalftion of landlord and tenant in the matter of enhancement of rent, cannot 
be determined by considerations arising out of any general or abstract rights 
of property , for it must bo remembered that rights incidental to property in one 
country are qot necessarily rights incidental to property in another country 
We see that, throughout the Rent Act, the Legislature treat the various persons 
who compose the proprietary body in a joint undivided estate as one 
person. There is supposed to be a raal ^utcheri or other common l:^lace 
“where rents are usually payable,” at which receipts are to be given 
[ 642 ] and moneys are to be tendered (see s. 46 and sched. A), whence, in 
fact, the administration of the joint estate proceeds, and whence consequently all 
notices of enhancement of rent should issue. This is only in accordance with 
the joint family system which prevails in the country, and gives to the kurta,. 
or head of the family, the entire responsibility of management. In a joint 
undivided estate, the kurta of the family, or a joint manager, is sole adminis- 
trator ; and if by reason of family dissension, or the intrusion of a 
stranger, any shareholder desires to deal separately with his own share 
and manage independently, he can follow what is the recognized custom of the 
country, and obtain a partition of his share. This course is, no doubt, some- 
what tedious and oftentimes expensive ; but it is the course which both law and 
custom sanction, and which a purchaser of a share voluntarily accepts as one 
of the incidents of a joint undivided estate. Npr is it an argument that as one 
of several joint tenants has a right to contest his liability to pay the enhanced 
rent demanded of him, so a part-proprietor of a joint undivided estate has a 
corresponding right to enhance the rent. The answer to this is, that enhance- 
ment of rent, where it is not accepted without demur by the ryot, is a 
right which a proprietor can only exercise subject to the restrictions 
imposed by s. 14 of the Rent Act. That section, as it affects prejudicially the 
interest of the ryot, ought, in my opinion, to be construed strictly. The ryot 
has a right to say that he shall be assured in the uninterrupted possession and 

8 0AL.— 180 
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enjoyment of his holding at the rent hitherto paid by him, unless and until all 
the persons entitle to receive the rent fi'om him combine to serve him with a 
notice specifying the grounds on which they claim higher rent, and ^e 
prepared to establish those grounds in a Court of Law. The succeeding, 
section (15) enacts, that any under-tenant or ryot on whom such notice has^ 
been served, may contest his liability* Therefore, if several tenants who hold 
land jointly are served with the notice, the law expressly allows one or all of 
them (though it is hardly to be supposed that all would not join if there was 
good »ound for so doing) to contest the enhancement. In this matter of enhance- 
ment [648] therefore joipt proprietors and joint tenants are not placed upon an 
equal footing so far as their rights in the property are concerned under the law. 
If a ryot can be served with notice of enhancement of rent at the instance of a 
part-proprietor of the land held by him, it is immaterial for the purposes of this 
argument, how small may be the fractional share which such part-proprietor 
possesses. Any proprietor, boV^ever minute his interest may be, may set 
the law in motion and disturb pre-existing arrangements without the previous 
consent of his co-sharers. And iflihe first question be answered in the affir- 
mative, — that is, if it be sufficient for a part-owner, after issue of a general 
notice, to make his co-sharers parties as defendants to an enhancement suit, 
then a tenant is always liable to be exposed to the caprices of individual share- 
holders, and perhaps to prolonged litigation, for I can see nothing to prevent 
year after year a fresh suit for enhancement being brought by each separate 
shareholder. The plaintiff in each suit would take care to remedy the defects 
in proof of his predecessor, and so the tenant would be forced eventually to 
succumb. 

*■ 

But apart from this possible abuse of separate notice on their own account 
by individual shareholders, I think it is not an unimportant fact, that, so far 
as my experience extends, and I am given to understand so far as the experience 
of my brother Civilian Judges of this Court extends, the custom of the country 
and of the Courts in the matter of notices of enhancement of rent is to issue 
them at the instance of all the proprietors, and not of a part-proprietor only. 
This custom appears to me to be ^n conformity both with the letter and the 
spirit of the law as it now stands, and 1 think, therefore, that it should be 
maintained. 


HoDonell, J. — 1 am of opinion that both the questions should be answered 
in the negative. I concur in the view of the law taken by Mr. Justice MoBRiS 
and the judgment just delivered by him. 

Case re^nanded. 


NOTES. 

[CO-SHAREBB— BENGAL TENANCY ACT~RIGHT TO SUE— 

Though the Full Bench did not decide the question whether a suit could be brought by 
rt co-sharer for enhanced rent of his share of rent after serving notice, it was held in Bidkee 
Bmhan Basu v. Kamaraddi Mandal (1883) 9 Cal. 864 that a suit for enhanced rent may be 
brought when all the co-sharers are either joined as plamtifis or defendants to the suit. But it 
was held in Kalichandra Singh v. Baj Kishen (1885) 11 Cal. 615 that a suit for his portion of 
enhanced rent could not be brought by a co-sharer even if the other co-sharers are made defen- 
dants to the suit, unless he had asked them to join as plaintiffs and they have refused. Though 
an application for measurement imder sec. 38 of Act. VIII of 1869 could be made by one of the 
co-sharers when all the other oo^harers are parties to the suit, Abdool Hossein v. Ldll Chand 
(1883) 10 Oal. 36 application under s. 158 of Bengal Tenancy Act should be made by all the 

co-sharers : Mohib Ali alias Dtmmeyy* Atneer Bai (1890) 17 Cal. 538.] 

^ * 
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The 19th August, 1881. 
Pbesent : 

Mb. Justice Wilson. 


Lokenath Mulliek and others Plaintiffs 

versus 

Odoyohum Mulliok and others .'...Defendants. 


Adminiatration Suit — Supplemental Suit — Debts due by Appointed Ma‘naging 
Members under the Will of the Testator — Limitation. 

♦ 

A and B, two of the. sons of one N, had been declared, in a suit brought to administer 
IPs estate, to be indebted to the estate ; it was also declared in such suit that a certain sum 
of money should be set apart for the performance of Certain religious ceremonies, and paid into 
Court. 

A andB died without having satisfied their debt. 

In a suit supplemental to the former suit, the descendants of the sons of N, amongst 
whom were the descendants of A and B claimed to be entitled to their share in the interest 
on the funds in the hands of the Court, and sought for a division of such accumulation of 
interest. 

Hieldt that, notwithstanding that the debt due from A and B to the estate was barred, 
the^esqendants of A and B could not be allowed to share in the accumulations of interest in 
the hands of the Court without first satisfying the debt due by their ancestors to the estate. 

In the year 1807, a certain suit was brought in the Supreme Court for the 
administration of the estate of one Nemyechand Mulliek ; and in that suit, 
on the 11th July 1808, a decree was passed, declaring that certain testamen- 
tary papers executed by the said Nemyechand Mulliek were valid ; that his 
estate was joint and undivided ; that his eight sons were entitled to the estate ; 
Bamrutton and one Bamgopal being entitled to the management of the estate, 
and certain enquiries were ordered to be made as to what sums would be re- 
quired for the performance, in a suitable manner, of the several acts and cere- 
monies directed to be performed by the testator Nemyechand Mulliek, and a 
direction was given to the Master to take an account. 

By another decree, dated the 23rd August 1823, a partition of the joint 
undivided property was ordered to be carried out, and, amongst other things^ 
it was ordered, that the Master should [645] take an account of the rents 
and profits of the moveable property received by Bamgopal and Bamrutton 
from the date of the death of Nemyechand. 

By another decree in the same suit, dated the 6th of April 1837, certain 
sums of money were ordered to be set apart for the performance of the acts, 
works, and ceremonies mentioned in the said (testamentary papers ; and a sum 
of Bs. 2,07,226 was also ordered to be paid out to the surviving sons of Nemy- 
eohand Mulliek (excepting the said Bamrutton) as trustees for the due perfor- 
mance of the said ceremonies ; but owing to certain disagreements between the 
parties this sum remained in Court, and the ceremonies remained unperformed. 
It was further declared by the said last-mentioned decree, that there was in 
the hands of the said ,Bamnitton and the heirs of the said Bamgopal a sum of 
Bs. 33,65,018 belonging to the estate of the said Nemyechand Mulliok, and a 
further sum of Bs. 9,95,887 in Court, which sums were divisible between the 
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surviving sons and the representatives of the then deceased sons, and vMm ordered 
to be paid to them by the said Bamrutton and the representatives of the said 
Bamgopal, and in default of such payment being made by the representatives of 
Bamgopal, that the Master should sell the immoveable estate of the said Bam- 
gopal. Default was made, and the estate of Bamgopal was sold. Certain parts ^ 
of these sums were paid as directed, but a balance due from the estate of Bam- 
gopal and from Bamrutton, amounting to Bs. 20,00,000, still remained unpaid. 

In the year 1880 the plaintiifs, who were the descendants of one of the 
eight sons of Nemyechand Mulliok, instituted this suit against the representa- 
tives of the remaining seVbn sons of Nemyechand, asking that their suit might 
be taken as supplemental to the former suit (inasmuch as several members of 
the family who were defendants had since died, and the suit had not been revived, 
against ^lieir representatives), and that they might; be entitled to th# benefit of 
the decrees already passed. 

That the sums of money noW in Court to the credit of the cause might 
be paid out, and distributed after dhe performance of the ceremonies, &c., and 
that the shares of such moneys [646] receivable by the representatives of 
Bamrutton and Bamgopal might be applied in payment of the sums due by 
their estates to the estate of Nemyechand, and that a scheme might be framed 
by the Court for the performance of the ceremonies. 

The defendants, who were the representatives other than the plaintiffs, of 
the other sons of Nemyechand, put in various written statements : Odoychurn, 
the sole surviving son of Bamgopal, contending that, under the decree of the 
6th of April 1837, his father’s estate was sold by the Court and the proc^ds 
applied to the debt due by his father to the estate of Nemyechand, and that,' 
therefore, further execution of that decree against his estate was barred by 
limitation ; and that, on the death of one of the descendants of Nemyechand 
in October 1875, the suit then subsisting abated, and was not re'iived against 
his representatives, and that, therefore, he (Odoychurn) could not now be 
deprived of his right to participate in the accumulation in Court. 

ToolseeDoss, who was the repfesentative of Eamrutton’s estate, put in the 
same defence. 

Mr. Jackson (with him Mr. Bonnerjee and Mr. Ameer Ah) for the Plaintiffs. 

Mr. Stokoe (with him Mr. Hyde) for Odoychurn. 

Mr. Collinson for Toolsee Doss. 

Mx, Branson, Mx. T, A. A pear, Mr. Handley, Mr. Mittra, Mr. White^ Mr. 
Trevelyan, Mr. Agneio, Mr. C. C. Datt, Mr. Beeby, Mr. Chatterjee and Mr. K. 
MtUer appeared for the other Defendants. 

Wilson, J. — This is a suit in whicii the plaintiff's ask to revive certain 
causes which have abated, and ask that the present suit may be taken 
as supplemental to the said causes, and that the plaintiffs may be declared entitled 
to the benefit of the various decrees and orders made therein from time to time. 

The original suit was instituted in the Supreme Court on the 26th October 
1807, and then there have been a series of [817] other suits by which the 
older suit has been revived from time to time. The original suit was for the 
administration of the estate of Nemyechand Mullick, and the parties to it were 
bis grandsons, of whom two were defendants. 

The parties to the present suit all claim under one or other of those grand- 
sons. In 1808, a decree was made, under which certain testamentary papers 
were established and the grandsons declared entitled to shares, &c. Another 
decree was made in 1837, under which certain moneys were set apart for certain 
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purposes which are said to have been satisfied, and it was .declared that there 
were then in the hands of Bamgopal and Bamrutton Mullick and in those of 
the heirs of, Ac., over thirty lacs, and it was ordered that Bamrutton should 
pay the balance after deduction of certain sums to be retained in diminution of 
^ the debt. It is further admitted that the debt was reduced by the sale by the 
Master of the late Supreme Court of the immoveable estate of Bamgopal 
Mullick. 

There is now a sum in Court arising from accumulations of interest on the 
sum set apart for the performance of certain acts, works, and ceremonies which 
were to be performed ; and the specific object of thfy present suit is a division 
of such accumulations. The only serious controversy is, whether the sons and 
, representatives of Bamgopal and Bamrutton should share without satisfying 
the debt declared to be due from their respective ancestors. They cannot in 
my judgment receive any shares. It is held in England tJiat an executor is 
justified in retaining*"a share, though tlje debt is barred by limitation — 
Courtenay v. Williams (3 Hare, 539) , apd tlie series of cases collected in 
L. B., 20 Eq., 644, establish this. There is no difference between the state 
of the law in England and the state of the law liere , see Mohesh Pal v. 
Bussunt Kumaree (I. L. B., 6 Cal., 340). Executors would be justified in 
withholding payment of a residue distributable to the two estates till the debt 
is satisfied. It is clear, what would be the duty of executors is the duty of 
the. Court. It follows, therefore, that the representatives of Bamgopal and 
Bamrutton are not entitled to share, and their shares must be divided 
amongst the other parties entitled. The decree will declare [648] tliere must 
he4his division, and that the suit is supplemental to the old one. 

' There must be an enquiry whether trusts 1 to 9 have been carried out, and 
what sum is divisible. There will also be an enquiry as to the devolution of 
the estates sjnce the decree of 1837 to ascertain who are now entitled to share. 
This enquiry may be assisted by investigation of the records and supplemented 
by affidavit. The costs of suit will be reserved. 

Attorneys for the Plaintiffs : Messrs. Sgainhoe & Go, 

Attorney for the defendants Odoychurn and Toolsee Doss : Mr. Pahologus. 

Attorneys for the other defendants : Messrs. Beeby and Butter, Mr. 
H, H, Bemfry, Baboo Gonesh Chunder Chunder, Messrs. Watkins and Watkins^ 
Baboo N, C. Burral, Baboo U, L, Bose, Baboo B» C, Bonnerjee, and Baboo 
W, C. Bonnerjee, 
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The 6th Aprils 1881. 

Present : 

Sir B. Peacock, Sib M. E. Smith, Sir B. P. Colleeb, and Sir R. Couch. 


Dulichand Defendant 

^ versus 

Bamkishen Singh and others Plaintiffs. 


[On Appedl from the High Court of Judicature at Fort William in Bengal!] 
Money paid, but nob due, and paid under compulsion. 

A mortgagee of two separate propertfes became by purchase the owner of the equity of 
redemption of one of them, and of this pro^rty the value was so proportioned to his payments 
I that the mortgage-debt was in effect satisded. This mortgagee, however, obtained a decree 
and order in execution for the sale of the other property, on which his mortgage was the 
second. Of the latter property, the plaintiffs, who also represented the first mortgagee, had 
become purchasers, and they filed objections to the sale. These were disallowed, and they 
thereupon paid into Court money sufficient to satisfy the decree in order to prevent the sale, 
[Ml] Held, that this was not a voluntary payment, nor a payment of money equitably due ; 
but one made under compulsion of law, i, e., under pressure of the execution-proceedings. And 
held, that this might be recovered in a suit for a money-decree, the remedy not being confined 
to the execution-proceedings. 

Appeal from a deoree of the High Court (July 20th 1878), confirming a 
decree of the Judge of Patna (July 29th, 1876). 

The respondents sued to oBtain a refund of Bs. 78,393, with interest, from 
the appellant. They had paid this sum to him in order to prevent the sale, in 
execution of a deoree which he, as,, mortgagee, had obtained against a third 
party, of lands forming a mouza, in which the plaintiffs had an interest as 
purchasers. The claim of the latter (preferred under ss. 278, 279‘^' of the Code of 
Civil Propedure) having been disallowed, they paid into Court an amount 
sufficient to satisfy the decree. The question now raised on this appeal was 
whether the suit would lie. 

Mr. Lmth, Q. C., and Mr. Arathoon for the Appellant. 

Mr. Cowie, Q. 0., and Mr. Doyne for the Respondents. 

The facts, as well as the orders of the Courts in India, are stated in their 
Lordships' Jud^ent, which was delivered by 

Sir H. E. Smith. — This is a suit brought by the respondents, Bamkishen 
and others, against Dulichand, the appellant, to recover back a sum of 
Bs. 78,393, which the respondents had paid to the appellant to prevent, the sale 
of a mouza called Korina, which had been attached and put up for sale in 
execution of a decree obtained by the appellant against one Neoghi. The suit 
claimed, in the alternative, that the amount of Bs. 78,393 should be appor- 
tioned between Korina and another mouza of the name of Nandan. The 
point, upon the facts found in the Courts below, is a short and plain one, but 
in Older to make it intelligible, it is necessary to refer to the transactions 
which took place between the parties, though not at great length. 


Evidenoe to be adduced 
by claimant. 


*[Seo* S79 *The claimant or objector must adduce evidenoe 
to show that at the dat^ of the attachment he had some interest* 
in, or was possessed of, the property attaohed.]|; , ' 
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Bam Button Neoghi, a zamindar, was the owner of several mehalSi and 
amongst others of two mouzas called Korina and [ 680 ] Nandan. These 
mouzas were mortgaged in the way which will be heieafter described. The first 
mortgage which appears is of the date of the 3rd July 1865, and is a mortgage 
^ of Korina made by Neoghi to the I^nd Mortgage Bank of India, to secure a 
lakh of rupees. In January 1867, Neoghi borrowed from one Lutf Ali Khan 
a sum of Bs. 10,000, and gave as security a mortgage-bond on certain mouzas^ 
not including either Korina or Nandan. It is only necessary to refer to this 
mortgage-bond for the purpose of explaining the next mortgage transaction, 
and also of explaining a reference which is made in the course of the proceedings 
to the debt due to Lutf Ali Khan. It appears that Lutf Ali Khan obtained a 
decree upon his bond for Bs. 19,416. He did not, apparently, attach the 
properties included in his mortgage-bond, but he attached, and was about to 
sell, Nandan. In order to prevent the sale of Nandan, on the 8th of January 
1870, Neoghi mortgaged to the appellant, with several other mouzas not 
material to be mentioned, the two mouzas, Korina and Nandan, to secure 
Bs. 38,000. The mortgage of Korina was a second mortgage, it being subject 
to the prior mortgage to the bank , that of Nandan was apparently a first 
mortgage. The next transaction is a mortgage by Neoghi of Nandan and. 
other mouzas to the respondents for Bs. 5,500. The bank brought a suit on 
their mortgage, and on the 17th April 1871, they obtained a decree for the sale 
of Kprina and other mouzas to realize the debt due to them. On the 29th July 
1872, Korina was attached by the bank, and also by another decree-holder, 
creditor, one Chuttun Singh. On the 16th December 1872, Mouza Korina 
wa^ sold under Ohuttun Singh’s decree, but subject, to the bank’s mortgage, to 
the respondents for Bs. 116. Shortly after the sale, the respondents paid into 
Court Bs. 68,719 to satisfy the mortgage and decree of the bank against 
Korina, and in the following October (1873) were put into possession of that 
mouza. Thfey, therefore, were the purchasers of Neoghi’s interest in Korina, 
which had been sold by Chuttun Singh, and paid off the prior mortgage to the 
bank, and the amount so paid is found by the Courts below to have exceeded 
the value of Korina. 

[ 651 ] Concurrently wuth these proceedings affecting Korina, others were 
going on with regard to Nandan. The respondents, on the 29th of February 
1872, obtained a decree in a suit which they had brought on their mortgage of 
Nandan, and attached it and other mouzas. On the 6th August 1872, the 
appellant intervened in the execution-proceedings in this suit. He gave notice 
of his mortgage, and required that it should he notified at the time of the 
sale ; and it was so notified. The sale was made subject to that notification, 
and of course subject to the mortgage to the appellant, upon which he at 
that time claimed that a sum of Bs. 1,61,239 was due. It is plain what 
the effect of such a notification upon the sale must have been, and the bid- 
dings were only for the equity of redemption, which was of small value. 
The sale took place in August 1872, and the purchaser was one Dindyal, the 
appellant’s brother, the price being Bs. 1J,710. A certificate of sale and 
possession were obtained on the 11th September 1873. It has been 
found by both Courts that Dindyal purchased benami for the appellant. 
The appellant, therefore, having given notice of his mortgage, purchased 
the equity of redemption subject to his own debt, and thus became both owner 
of the equity of redemption and mortgagee. In that state of things it became 
material to enquire what was the value of Nandan. It has been found by the 
Courts that its value, beyond the purchase-money, exceeded the amount due 
upon the appellant’s mortgage, and was sufficient to cover not' only that amount, 
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but the Es. 19, 416 due to Lutf AU Kb«.n, if that sum was really due to him. 
Under these circumstances, it must be taken that the mortgage-debt was satis- 
fied by the purchase of Nandan and the value of that estate. The appellant, 
having thus obtained the full amount of his debt, could no longer avail himself 
of any other part of his security. The mortgage was only a security forthe 
debt, and when it was satisfied, there was an end of any right to resort to the 
further securities he held. What gives occasion to the present action are the 
circumstances which will now be stated. 

On the 1st of July 1872, the appellant sued Neoghi on his mortgage for 
principal and interest. The claim he then made [6S2] was the same he had 
notified in the suit brought by the respondents as mortgagees of Nandan, to 
which reference lias been already made, namely, Rs. 1,51,239. It appears 
that sum included penal interest, and the Courts reduced it to a sum of 
Rs. 78,393. In June 1873 he obtained a deciee, and on the 7th January 1874 an 
order to attach Korina. At thetinjehe obtained that order lie had become the 
purchaser of Nandan under the circumstances whicli have been stated ; and his 
obtaining it after his mortgage-debt had been thus virtually satisfied was clearly 
inequitable. Korina being attached, the respondents intervened, as the pur- 
'Ohasers of that mouza, and as representing the first mortgagees of it, the 
bank, and filed objections to the attachment and sale. The respondents in 
this way made the strongest protest that they could against the sale, but 
their objections did not prevail. The Judge of Patna disallowed them, and 
the High Court, upon appeal affirmed the decision of the Judge, stating that 
the petition 01 must be left to his remedy, if any, in a regular suit. The 
result was, that the sale of Korina v^’as ordered to take place; and to prevent 
that sale, and to protect the property which they had purchased, the respon- 
dents paid into Court the sum of Rs. 78,393 to satisfy the appellant’s decree. 
They at once gave notice in writing that they should seek a refunding of that 
money in due course of law, and the present suit was brought for that purpose. 

It is only necessary to refer shortly to the judgments. Both the Courts 
have concurred in holding that the plaintiff is entitled to recover. Certain facts 
are found clearly and succinctly by tlie Judge of the District Court. His findings 
are these * “I find, therefore, that the following facts are established : (i) that 
Mouzas Korina and Nandan are both made subject to a lien of Rs. 78,393 by the 
mortgage of January 1870 ” — that is, the appellant’s mortgage ; “ (ii) that plain- 
tiffs have, as owners of Mouza Korina, paid off a hen of a date prior to 1870 on 
Mouza Korina," — that is, the bank’s mortgage, — “ exceeding in amount the 
estimated value of Mouza Korina as estimated by defendant himself ; (iii) that 
the whole amountof the lienof Rs, 78,393, therefore, falls upon Mouza [683] Nan- 
dan, if its value is equal to the amount of the lien, (iv) that the value of Mouza 
Nandan is equal to the amount of such lien, even if Rs. 18,393 paid by the ' 
defendant be deducted ’’ — that is, the amount said to have been paid to Lutf Ali ; 

that plaintiffs, having paid this lien, are entitled to recover the amount so 
paid from the auction-purchaser of Mouza Nandan ; that defendant No. 1 is 
the auction-purchaser of Mouza Nandan. It has been shown that at the 
time that this payment of Bs. 76,393 was made by the respondents to the 
appellant, the debt had been satisded by his purchase of Nandan under the 
circumstances above stated. He has, therefore, received it twice over, and it 
is obvious that, in such a case, it is inequitable that he should hold the money 
paid to him, under compulsion, by the respondents. It is to be observed that 
the appellant had only a second mortgage upon Korina, but in the view 
their Lordships have taken of the case, it is unnecessary to go into the 
question of marshalling the securities. 
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The arguments at the bar were not directed to sho^ that there is any 
equity upon which the appellant could retain this money ; but the objections 
taken to the action were that the payment was voluntary, and that the remedy, 
if any, was in the execution-proceedings. Their Lordships think that there 
is no pretence for saying that the payment was voluntary. It was made to 
prevent the sale which would otherwise inevitably have taken place of the 
^ mouza which the respondents had purchased, and was made therefore under 
compulsion of law, — that is, under force of these execution-proceedings. In 
this country, if the goods of a third person are seized by the Sheriff and are 
about to be sold as the goods of the defendant, and the true owner pays money 
to protect his goods and prevent the sale, he may bring an action to recover 
back the money he has so paid ; it is the compulsion under which they are 
about to be sold that makes the payment involuntary. See Valpy and others^ 
assignees of Bate^ v. Manley (I Common Ben^h Eep., 594). 

It was also objected that the remedy is not the proper one, and that some 
further proceedings should have been taken in the execution suit ; but none 
were pointed out by Mr. Ara-[6543thoon which would afford a suitable 
remedy, or which would preclude such an action as the present. 

Their Lordships think the decree of the Judge of Patna is incorrect in 
declaring that the plaintiffs are entitled to realize the decretal money by 
auction-sale of Mouza-Nandan ; and that it ought to be amended by striking 
ouC* that declaration. In the view they take of the case, the decree should be a 
simple money-decree. On the whole case, they agree with the Courts below, 
though not altogether on the same grounds, that the plaintiffs are entitled to 
succeed in the action ; and they will humbly advise Her Majesty, subject to the 
amendment above indicated, to affirm the decrees appealed from. The appellant 
must pay the costs of the appeal. 

• Appeal dismissed with costs* 

Solicitor for the Appellant : Mr, T, L. Wilson, 

Solicitors for the Eespondents : Messr^. Barrow d Bogers, 

NOTES. 

[MONEY PAID UNDER COMPULSION—RECOYERABLE— 

The principle laid down by their Lordships in this case was applied to cases where the 
purchaser from the judgment-debtor paid money to the decree-holder attaching property after 
purchase in order to release the property from attachment ' (1883) 5 All 400, (1888) 15 
Cal. 657, where it was hold that the person paying can maintain a stut for refund against 
the decree- holder. Though the plaintiff might have taken proper proceedings to release the 
property from attachment, payment is not voluntary : 5 All. 400 The proper remedy in 
such cases is to claim refund in separate suit and not m execution-proceedings : (1896) 22 
Bom. 473. But if the money is paid by a stranger under s. 310 of C P. C. (1882) after sale, 
suit does not lie to recover the amount from the decree, and this ruling docs not apply : 
(1907) 12 C. W. N. 151. The purchaser paying can claim the amount from the judgment- 
debtor under s. 69 of the Indian Contract Act - (1894) 22 Cal. 28 (1909) 19 M. L. J- ; 750, 
where the purchaser of the property from the defendant was held entitled to claim of the 
defendant the amount paid to the decree-holder in order to avert the sale of the property 
purchased.] , 


8 CAL,— 131 


1045 



Aot «. 


omii. 

Tht 4th Juhs, mi. 

PKE8BNT : 

■Mb. JT3OT1CE PuraSEP AND MR. JUSTICE FIELD. 

Degamber Mozumdar and another.... Defendants 

versus 

Kallynath Boy Plaintiff.'*' 

Principal and Agent — Form of Suit for Account — Procedure on taking Ac- 
counts — Misjoinder — Limitation — Ijfoticeof Objections to Decree by Respondent — 
Accounts of Joint Property — Civil Brocedure Code (Act X of 1677), ss. 250, 395, 
and 396 ; sched. iv. Form 157 — Limitation Act (XV of 1877) s, 5, 

In a suit for an account by a principal against his agent, the plaintiff should ask in his 
plaint that a proper account may be taken. If the defendant is found liable to render 
such account for a certain period, the Court should make [6S5] an interlocutory decree 
declaring that he is so liable, and direct him to file an account in Court within a fixed period. 
This decree may be enforced under s. 260 of the Civil Procedure Code. After an account has 
been filed, the plaintiff should be allowed reasonable time to examine it. If the objections 
are numerous, the procedure prescribed by ss. d94t and 395 1 and Forml57§ ofsched. ivtojbhe 
Code should bo followed. When the accounts have been taken, the Court must determine the 

* Appeal from Appellate Decrees, Nos. 447 and 448 of 1880, against the decree of B. F. 
Bampiiii, Esq , Officiating Judge of Dacca, dated the 10th of December 1879, modifying 
the deoreo of Baboo Gungachurn Sircar, Subordinate Judge of that district, dated the 20th 
of November 1878. 

t* [Sec. 394 : — In any suit in which an examination or 
Commission to examine adjustment d£ account is necessary, the Court may issue a com^ 
or adjust accounts. mission to such person as it thinks fit directing him to make 

such examination or adjustment. 

tISec. 395 ; — The Court shall furnish the commissioner 
with such part of the proceedings and such detailed instructions 
Court to give commis- as appear nefsessary, and the instructions shall distinctly 
sioner necessary instruc- specify whether the commissioner is merely to transmit the 
tions* proceedings which he may hold on the inquiry, or also to 

report his own opinion on the point referred for his examina- 
tion. 

Proceedings of Commis- The proceedings of the commissioner shall be received in 
sioner receivable in evi evidence in the suit, unless the Court has reason to be dissatis- 
denoe. fied with them, in which case the Cofirt shall direct such further 

Power to make further inquiry as is requisite, 
inquiry. 

S (Form 157 COMMISSION FOR A LOCAL INVESTIGATION, OR TO EXAMINE ACCOUNTS.! 

Sections 392 and 395 of the Code of Civil Procedure. In the Court of At 
Civil Suit No. of 18 

A. B. of 

agaimt 

C. D. of 
To 

Whereas it is deemed requisite, lor the purposes of this suit, that a commission for 
should be issued ; you are hereby appointed Commissioner for the purpose of 

[Process* to compel the attendance before you of any witnesses, or for the production of 

e < 


1046 



xAmtsioa mx tiwi| 

amount 4ii«> and the final deozee ahotlld be for the payment of this amoontf and also, H 
necessary, for the delivery of any papers, vot^iers or other docnmentl which have come into 
the hands of the agent in the coarse of his employment. 

In a suit lor an account against A and B as agents, the plaintiff asked for an account as 
against .i from 1365 (1858) to 1388 (1876), and as against B from 1381 (1874) to 1383 (1876). 

Bsid, that there had been no misjoinder. 

The seven days within which a notice of objections to a decree by a respondent under s. 561* 
of the Code must bo given, is not a period to which the provisions of paragraph 2 of s. 5t 
of the Limitation Act can be extended, and the Court has no discretion to extend the period. 

Forms of keeping accounts of joint property in the Mofussft considered. 

In these two suits the plaintiffs, who were co-sharers in certain properties, 
sued the defendants, Degamber Mozumdar and Mohima Chandra Sen, as 
agents, and they also joined as defendants their other co-sharers, alleging 
against them fraud anff collusion with the abdvenamed defendants. As against 
Degamber Mozumdar and Mohima ChandVa Sen the suits were for monies 
received by them as agents and for an account, as against Degamber Mozumdar 
from 1265 (1858) to Pous 1283 (December 1876), and as against Mohima « 
Chandra Sen from Kartick 1281 (October 1874) to Pous 1283 (Dec. 1876). 
The employment of the defendant Degamber Mozumdar commenced in 1265 
(1858), and that of the defendant Mohima Chandra Sen in 1281 (1874). The 
Subordinate Judge gave the plaintiff a decree for accounts for 1282 (1875) and 
up to Pous 1283 (December 1876). The District Judge modified this decree 
and directed that the defendant Degamber Mozumdar should render the accounts 
directed from 1280 (1873) up to Pous 1283 (December 1876), and that the 
defendant Mohima Chandra Sen should furnish accounts from Kartic 1280 
(Oct. 1878) to Pous 1283 (December 1876.) 

Against this decree these defendants appealed, contending among other 
things that {here had been a misjoinder, inasmuch [686] as the accounts asked 

any documents which you may desire to examine or inspect, will be issued by this Court on 
your application.] , 

A sum of Rs. , being your fee in the above, is herewith forwarded. 

Given under my hand and the seal of the Court, this day of 18 . 



Judge. 


*[Sec. 561 : — Any resfioudent, though he may not have appealed against an> part of the 
decree, may upon the hearing not only support the decree on 
any of the grounds decided against him in the Court below, but 
take any objection to the decree which he could have taken by 
way of appeal, provided^ he has given to the appellant or his 
pleader seven days’ notice of such objection. 


Upon hearing respondent 
may object to decree as if 
he had preferred separate 
appeal. 


Form of notice, and pro- 
visions applicable thereto. 


Such objection shall be in the form of a memorandum, and 
the provisions of section 541, so* far as they relate to the form 
and contents of the memorandum of appeal, shall apply thereto. 


t(See. 5, para. 3 : — ^Any appeal or application for a review of judgment may be admitted 
after the period of limitation prescribed therefor, when the 
Proviso as to appals and appellant or applicant satisfies the Court that he h^ sufficient 
applications for review. cause for not presenting the appeal or making the application 
within such period.] 
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for from Degamber extended over a period of more than ten years, while the 
account asked for from Mohima only extended over a period of two years out 
of that period. The plaintiff filed a cross-appeal within seven days of the time 
fixed for hearing the appeal, and put in a petition asking that the cross-appeal 
might be admitted though filed after time. 

Baboo Bash Behary Ghose and Baboo Jadub Chwider Seal, for the 
Appellants. 

Mr. Bell, Ba))oo Kasi Kant Sen, and Baboo Jagesh Chunder Boy for the 
Respondent. 

The Judgment of the Court (Phinsep and Field, JJ.) was delivered by 

Field, J. — These two appeals will be governed by the same judgment. 

In No. 447, Kallynath Roy is the plaintiff, and in No. 44B, Futtick Chunder 
Roy is the plaintiff. These two plaintiffs are co-sharers in certain properties: 
and they have brought these suits against Degamber Mozumdar and Mohima 
Chandra Sen, who, they allege, were gomashtas, or agents, employed on their 
behalf in making zamindari collections in the manner customary in the mofussil. 
The object of these suits is to obtain accounts from these agents ; but according 
to an erroneous practice too common in the mofussil, the plaintiffs have asked 
a certain amount as damages if those accounts are not rendered. 

In a number of cases which have recently been before this Court, the 
practice which ought to bo followed in this class of cases has been explained. 
The plaintiff’ should ask in his plaint that a proper account may be taken. If 
the defendant is found liable to render such account for a certain period, the 
Court should make an interlocutory decree, declaring that he is so liable, and 
directing him to file an account in Court within a fixed period. 

If the defendant refuses or omits to obey the order contained in* this decree, 
such decree may be enforced under s. 260 of the [667] Code of Civil 
Procedure by imprisonment or by attachment of property, or by both. 
If he obey and file the account, tlfen, as soon as it has been filed, the plain- 
tiff should be allowed a reasonable time to examine this account, and (if 
so advised) to file objections to its correctness or the correctness of parti- 
cular itenrs therein. If the items of objection are few in number, they can 
probably be disposed of in open Court. If, however, the objections are 
numerous, and, in order to dispose of them, it is necessary to enter upon compli- 
cated enquiries, the proper course to pursue is, under the provisions of the Code 
of Civil Procedure, to appoint ^an officer to take and adjust the accounts and 
make his report to the Court. See ss. 394 and 395 of the Code of Civil 
Procedure, and Form No. 157 appended to the Code. This course may ])ro- 
perly be pursued in the first instance, if the account required is not of such a 
nature as to render it probable that there will be no difficulty in dealing with 
the disputed items in Court. As soon as the account has been properly taken, 
the Court must determine the amount due to the plaintiff thereupon ; and the^ 
final decree should be for the payment of this amount ; and also (if necessary) 
for the delivery of any papers, vouchers or other documents which have come 
into the hands of the agents in the course of his employment. In the present 
case, and upon the remand which we are about to direct the course above 
indicated should be followed. 

The plaintiffs ask that Degamber Mozumdar be directed to furnish an 
account from 1265 to Pous 1283, and that Mohima Chandra Sen be directed 
to furnish an aocount'from Eartiok 1281 to Pous 1283. 

•• 
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Now, the first ground of objection raised before us on this appeal is, that 
there is a misjoinder, inasmuch as an account is asked from* Degamber Mozum- 
dar for a period of nearly twenty years, and from Mohima Chandra Sen for a 
period of two years only out of that period ; and it is urged that this double 
claim against persons not liable to account for the same period ought not to 
have b^n made in the same plaint. 

It appears to us; on consideration, that this is an argument which ought 
not to prevail. Degamber Mozumdar is bound to render an account for a 
period of nearly twenty years, during [6S8] which he has been employed 
continuously in the same manner and upon the san\e duties, and the account 
which he is liable to render is a connected and continuous account. We do 
not think that merely because Mohima Chandra Sen is (as has been found by 
the lower Courts) jointly liable to account for the last two years of this period, 
separate suits ought to have been instituted against these two agents. 

-•F « » 

The next point urged is, that defendg.nt No. 2 has been erroneously 
declared liable to account from Kartick 12QjO. It is admitted on the other side 
that this is a mistake on the part of the District Judge , and that, so far as 
Mohima Chandra Sen is concerned, his liability to account must date from 
Kartick 1281. 

It will be convenient here to deal with the objection which has been 
taken by way of cross-appeal. That objection is, that Degamber Mozumdar 
ouglit to have been made liable to account for the year 1265. Now, the 
Subordinate Judge was of opinion that Degamber Mozumdar was not 
liable to render accounts for any period antecedent to the time when, 
acdbrding to his finding, the co-sharers began to have separate collections. 
Ha says in his judgment : — “ It appears from the evidence of the witnesses 
examined on both sides, that collections were all along made jointly on the part 
of all the maJiks until they quarrelled with each other, an event which, accord- 
ing to the defendants' witness No. 1, who is a respectalile person, took place 
about three or four years ago. Now, for the time during which collections 
were made jointly for all the maliks, the agents might be called upon to render 
a joint account for all the sharers , but I do not think that any of the co- 
sharers can demand a separate account for the said i>eriod in respect of his share 
only, when there is no special agreement to that effect.” Now, here the Subordi- 
nate Judge is clearly wrong. Degamber Mozumdar was employed as an 
agent on behalf of a number of co-sharers, and he was bound to render an 
account to each one of these co-sharers. In the case of joint collections, the 
account which he ought to have rendered to each co-sharer would properly 
take the form of a copy of the account kept on behalf of the joint co-sharers. 
That each co-sharer is entitled to a copy of this joint account, there can be no 
doubt. 

[6593 The case then went before the District Judge, and the District 
Judge so far differed from the Subordinate Judge, that he was of opinion tliat 
the separate collection of the rent commenced in 1280, and he modified the decree 
of the Subordinate Judge by declaring Degamber Mozumdar liable to account 
from 1280 instead of 1282, during which latter year the Subordinate Judge 
was of opinion that the separate collections commenced, and from which year, 
therefore, he was of opinion that the plaintiffs were entitled to have an account 
from the defendants. 

Now, so far as regards the period anteeedent to 1280, we think that we 
eannot, on the present occasion, interfere with the judgments of the lower 
Courts. A cross-objection to the decree of the District Judge, in so far as 
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regards the period between 1B65 and IS 8 O 1 was filed ; but as this <HX>8S-ob]eotion 
was not put in sevAn days before the date fixed for the hearing of the appeal, it 
could not. according to a number of decisions of this Court, be admitted, ii 
petition was further presented to a Division Bench asking that, under the circum- 
stances, if the cross-objection could not be allowed as being out of time, it might 
be treated as a substantive separate appeal, and admitted, though long niter time. 
Having regard to the number of cases decided upon the amended s. 561 of the 
Code, we think that we cannot allow this petition. The seven days within 
which a notice must be given acctording to the provisions of the amended Code, 
is not, we think, a period, to which the provisions of paragraph 2 of s. 6 of the 
Limitation Act can be extended as the period of limitation ; for this application 
is not prescribed by the Limitation Act, but by the Act which amended the 
Code. The words period of limitation prescribed therefore *’ in this paragraph 
must clearly be read with s. 4 of the limitation Act. It was decided itofore 
the last vacation by a Division Bench of this Court, after argument and careful 
consideration, that the provisions'of the amended Code do not allow any dis- 
cretion to extend the period of geven days. The petition, asking that the 
cross-objection be accepted as a separate appeal, was not filed until the 14th 
January 1881 ; and under these circumstances we are unable to say that 
sufficient cause has been made out to our satisfaction for not presenting this 
substantive separate appeal [660j at an earlier date. We must, therefore, reject 
this petition , and confine our consideration of the case to the period commenc- 
ing with the Bengali year 1280 and ending with Pous 1283. Now, there can 
be no doubt that Degamber Mozumdar is bound to render an account for the 
whole of this period, and Mohima Chandra Sen is bound to render an account 
for the period between Kartick 1281 and Pous 1283. Then, with regard* to 
what both the lower Courts have said about separate collections, it is not clear 
to us what the nature of those separate collections was. It has not been sug- 
gested to us that there is any evidence upon the record to show that all the 
ryots agreed to pay their rent to the co-sharers separately, — i, c., in separate 
shares. If this had been so, there would, as a matter of course, have been 
separate accounts, in each of which would have been entered the payments 
made by each ryot in respect of the separate share. There are several forms of 
keeping the accounts of joint property usual in the mofussil. Shareholders 
may agree to have a separate account of the collections kept without requiring 
the ryots to assent to pay their shares of the rent separately. In a case of 
this kind every rupee of the rent that is paid into the zemindar’s sherishta is 
•divided, and the share to which each shareholder is entitled separately is entered 
in his separate account. There is also a third practice in addition to the two 
above noticed. All the accodnts are kept as a single account of receipts, all ^ 
rents paid being entered in this account ; and a division subsequently made 
of the total sum of the collections after allowing for cqllection expenses. The 
lower Courts have not at all indicated which of these courses they find to have 
been pursued in the present case, or from what date a change was made in 
the mode of keeping the accounts, or what the nature of that change Was. We 
think that these cases must be remanded, in order that the District Judge may 
come to a distinct finding as to the date from which the so-called separate 
•collections were made, and as to what arrangements were made or instructions 
given as to the form in which the separate accounts were to be kept. We may 
point out that so long as the gomashta remained a joint servant of all the 
oo-sharers, he was bound, as we have already said, to [ 66 II give to each oo^sbarer 
a copy of the iqint accounts ; but when this arrangement was altered, the 
account to which tiie plaintiffs are entitled would depend upon the nature erf 
the altered instruetibns given to the defendants as to the keeping of separate 
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aooounts. The Pietriet Judge must come to a distinot finding as to the form 
pf separate account which, after the change from joint to separate collections, 
the defendants were bound to keep by express direction or by custom or by 
implied understanding* The result will be, that, as to the period commenc* 
ing with the Bengali year 1280 and terminating with the date upon 
which the new form of accounts came into effect, a joint account will be taken, 
and a copy of that account given to each of the plaintiffs. Allowance 
will be mi^e for the sums already paid over to the plaintiff; and the 
District Judge will find the amount which remains due to each of the 
plaintiffs upon this joint account. Then as to the period commencing with 
the date on which the new form of accounts came into effect, and termi- 
nating with Pous 1283, a separate account must be taken in respect of each 
of the plaintiffs, allowance being made for apy sums paid over to them and 
for the reasonable expenses of collections, and the District Judge will here also 
find what amount, if*"any, is due to each of the plaintiffs. With these 
instructions the two appeals will be sent •back to the District Judge. We 
direct that the costs of this hearing do abide the ultimate result. 

When the above judgment was delivered, Mr. Bell for the respondents 
represented that his clients are willing to accept copies of the accounts which 
the defendants say they have already delivered to Monmohum Boy, and if 
the defendants file in Court true copies of the accounts within a reasonable 
time to be fixed by the District Judge, the procedure above laid down can be 
applied to those copies. 

Cases remanded, 

« NOTES. 

IS. 5 of the Limitation Act not applicable to memo of objections filed under s. 661 of 
0. P. 0. (1877). 

Followed in (1886) 9 Cal 631).] 


[662] APPELLATE CBIMINAL. 

The 29th July, 1881. 

Present : 

Mr. Justice Morris and Mr. Justice Tottenham. 

In the Matter of the Petition of Ebamir. 

The Empress 
versus 
Khamir.* 

Penal Code (Act XLV of 1860), ss. 114, 372, 479, 498 — Discharge by 
Magistrate — Order of conmitment by Sessions Judge — Omission to call on 
accused to show cause against such commitment — Criminal Procedure Code 
(Act X of 1872), ss. 296, 283. 

A Sessions Oourt has no power, under s. 296 of the Criminal Procedure Code, to direct the 
oomxnitment of a person discharged by a Deputy Magistrate, without first giving such person 
an opportunity of showing cause against such commitment, 

* Criminal Appeal, No. 349 of 1881, against the order of T. M. Kirkwood, Esq., 
Sessions Judge ot Mymensing, dated the 19th May 1881. 

• a 
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But under b. 296, as amended by Act XI of 1874, the Court has power to direct the 
subordinate Court to enquire into any offences for which it considers a commitment should 
be ordered. 

When, however, a trial under such a commitment made by order of a Sessions Judge 
has been duly held, and no actual failure of justice has been caused by the error of the 
Sessions Judge, s. 283 of the Criminal Procedure Code would be a bar to the reversal of his 
judgment. 

The accused in this case was charged before a Deputy Magistrate of the 
second class, under s. 498 of the Penal Code, with enticing or taking away, or 
detaining with criminal intent, a married woman. He was, however, dis- 
charged by the Magistrate under s. 215 '' of the Criminal Procedure Code. 

The complainant then moved the Sessions Judge to take action under 
s. 296 of the Criminal Procedure Code, and after calling for the record, the 
Sessions Judge was of opinion that the facts alleged against the accused really 
amounted to abetment of rape and adultery ; and he, therefore, directed the 
Magistrate to commit the accused^ under ss. 114 and 376 and 114 and 497, 
and to send him up for trial before the Sessions Court, remarking that, even 
if the case came under s. 498, the Deputy Magistrate had no jurisdiction to 
try it, he being only vested [ 663 ] with second class powers. The commitment 
was made, and the trial held before the Sessions Judge. 

The assessors were of opinion that the accused should be convicted 
under ss. 114 and 497 of the Penal Code ; but the Sessions Judge, differing 
from both the assessors, found that the accused had committed an offence under 
ss. 114 and 376 of the Penal Code, and sentenced him to four years* rigorous 
imprisonment. 

The prisoner appealed to the High Court. 

Baboo Gnsh (JhuncUr Chowdhry for the appellant contended, that the 
Sessions Judge had no power to order the commitment under ss. 376 and 497, 
as the Magistrate was competent to try the case under s. 498, and had 
discharged the accused , and furtheif, that the order for his commitment was 
made without calling upon the accused to show cause against the order — Be 
Bundhoo (22 W. E., Or., 67), Nowab Singh v. Kokil Singh (24 W. E., Cr., 70). 
The commitment ought therefore, to be set aside. 

The Judgment of the Court (Mobbis and Tottenham, JJ.) was 
delivered by 

Morris, J. — In this appeal it is contended, firsts that the order under which 
appellant was committed to take his trial in the Court of Sessions, is on two^ 
distinct grounds illegal and ultra vires; and next, that, on the merits, the *^ 
prisoner ought not to have been convicted, 

•[Sec. 215 . — When the evidence of the complainant and of the witnesses for the prosecu- 
tion, and such examination of the accused person as the 
Discharge of accused. Magistrate considers necessary, have been taken, the Magistrate, 
if he dnds^that no oifence has been proved against the accused 

person, shall discharge him. 

Ea^lanation J. — The absence of the complainant, except where the offence may be law- 
fully compounded, shall not be deemed sufficient groimd for a discharge, if there appears other 
evidence sufficient to substantiate the offence. 

Eicplanation IL — discharge is not equivalent to an acquittal, and does not bar the 
revival of a prosecution for the same offence. 

Explamtim order of discharge cannot be passed until the evidence of the 

witnesses named for the prosecution has been token.] 



1« L. R. 7 Gal. 6(M 


IN THE MATTER OF KHAMIB [1881] 

The case bad been instituted against the priacnier under.3. 498 of the Penal 
Ck>de. The Deputy Magistrate, afto hearing the evid^use for the prosecution, 
discdiarged accused under s. 215, Criminal Procedure Code. 

That complainant then moved the Sessions Judge to take action under 
s. 296, Criminal Procedure Code. 

That of&cer was of opinion that the facts alleged against the accused really 
amounted to abetment of rape or of adultery ; and those offences being triable 
only in the Sessions Court, he directed the Deputy Magistrate to commit the 
accused accordingly. 

[ 664 ] He remarked that, even if the case properly came under s. 498, 
the Deputy Magistrate had no power to try it, inasmuch as he was vested with 
only second class powers. This dictum is opposed to the provision made in 
sched. iv of the Criminal Procedure Code in regard to s. 498 of the Penal Code. 

It is quite clear, H6^ever, that the case before the Deputy Magistrate was 
one under s. 498 ; and that he being duly ehnpowered by law to try such a 
case, discharged the accused under s. 215. The Sessions Judge had, therefore, 
no power to order a commitment under ss. 376 and 497. He had, under the 
proviso added to s. 296, Criminal Procedure Code, by Act XI of 1874, power to 
direct the subordinate Court to enquire into these offences, but no more. In 
ordering the commitment the Judge unquestionably transgressed the law. 

'It further appears upon an affidavit made on behalf of the appellant, that 
the order for his commitment was made by the Judge without giving him any 
opportunity of showing cause against it, which x>rocedure is not in accordance 
witlj what the High Court has laid down on this subject ; see Re Bundhoo 
(22 W. R., Cr., 67), Noivab Singh v. Kokil Singh (24 W. R., Cr., 70). It has 
been submitted that the trial and conviction ought to be set aside for the two 
reasons above set forth. These are, no doubt, serious irregularities, and more 
especially the first, which is a direct transgression of the law . and if they had 
been brought to the notice of this Court before the trial had taken place, the 
commitment would properly have been quashed , but as the trial has been 
held, and as we do not consider that any actual failure of justice has been 
caused by the errors, we are disposed to hold that s. 283, Criminal Procedure 
Code, is a bar to the reversal of the judgment on these grounds. 

(His Lordship then proceeded to consider the merits of the case, and set 
aside the conviction.) 


NOTES. 

[Ref. Rat. Un. Cr. 588, 898.] 


Conviction set aside. 



I, b. m. T CM. OHC^DES COOllAB MOOKEBJI *o. v. 

[ftBS] OBJGINAL CIVIL. 

The 20th July, 1681. 

Present : 

Mr. Justice Wilson. 

Chunder Goomar Hooker ji and otheis 
, versus 

Koylash Ohunder Sett and others. 

Easement— Bight ojway — Vnity of poaseasimt'— Severance — Nuisance arising fi'cnnacts of 

several persons. 

The words ‘appurtenant’ or ‘belonging^ will ordinarily carry only actual existing easements, 
and therefore will carry no right of way dver the land of the grantor, though, under certain 
eircumstances, even these words will have a wider construction — Whatley v, Tompson 
(IB. and P., 371), Pheysey v. Vfcaty (16 M. and W.. 484). Barlow v. Rhodes (1C. andM., 
439). Morris v. Edgingtmi (3 Tauht., 24). 

Where further words are used, such as ‘ therewith held or used,’ such words will carry a 
way formerly enjoyed as an easement, but as to which the right has been suspended by unity 
of possession. But such words will not carry a way made by the owner of both properties 
during the unity of possession for his own greater convenience in the use of the two properties 
jointly — James v. Plant (4 A. and E., 749), Thomson v, Waterlow (L. B., 6 Eq., 36), hartley 
V. Hammond (L. R., 3 Exch., 161). 

But where, during the unity of possession, a way which has never existed as an easement, 
is in fact used for the convenience of one of the tenements afterwards severed, the authorities 
show that the words in question are large enough to carry it — Kooystera v. Ludas (6B. and Aid. 
830), Watts v. Kelson (L. R., 6 Ch., 166), Kay v. Oxley (L. B., 10 Q. B., 360) followed. 

One who has a right of passage ove^ any place, must not, any more than the owner of 
the soil might, use it in an excessive or improper manner so as to obstruct the exercise by 
others of their rights. 

The aots of several persons may together constitute a nuisance, though the damage 
occasioned by the acts of any one, if taken alone, would not be appreciable — T1i>orpe v. Brumfitt 
(L. B.,8Ch., 650). 

This was a suit for an injunction to restrain the defendants from trespassing 
on, or in any way using, a certain lane to [ 666 ] which the plaintiffs laid claim 
under an express gitint from the original owner of the property. ..m 

The plaintiffs stated that they were the owners of certain premises known 
as Nos. 119 and 120, Bulloram Dey’s Street, in Calcutta, and also of a certain 
lane which led from Bulloram Dey's Street to the main entrance of their 
houses ; that the defendants, who were the owners of the premises Nos. 124, 
126, 126, and 127 in Bulloram Dey*s Street, but who, as they said, bad on 
rights or user by prescription in ^he said lane, had, prior to the 7th June 1880, 
claimed to be entitled to use this lane for their own purposes and for the 
purposes of drainage from their premises, and that they had opened certain 
doors in their premises abutting on the lane, and claimed to be entitled to 
enter, and had entered, through such doors into and upon the land of the 
plaintiffs, and had used the lane for the purpose of removing their night soil 
to the injury and annoyance of the plaintiffs. They further charged them 
with btesMng down a certain built by the plaintiffs, and they, therefore 
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brought this suit against the ddfendants to restrain them from further 
trespassing on or using the lane in question. 

The defendants contended that the block of buildings formerly belonged 
to one Bydonauth Butt, who, in 1R64, sold to Gooroo Churn Sen, and that 
the Dutts had, previously, more than twenty years ago, let out the land to 
tenants as ryotti lands, and had opened the said lane and dedicated it to the 
public as a passage from Bulloram Dey’s Street to the various portions of the 
land so let out by him ; that they all claimed through Gooroo Churn Sen^ 
and that, since the time they had erected houses on the land so acquired from 
Gooroo Churn Sen, they had respectively used the lane as a means of passage 
from the backdoor of their premises, and that, had they no other title, the user 
of the lane for a period of twelve years before suit gave them an indefeasible 
title to the user thereof. 

-iF'. , 

The effect of the evidence on both sides, was, that both the plaintiffs and 
defendants had equally a right to use this jane , and that the plaintiffs were 
not the owners of the soil of the lane. The wording of the different deeds of 
sale on which the parties particularly relied as giving a title to the lane in 
[ 687 ] question, are fully discussed in the judgment. A question whether or 
not there had been a misjoinder of defendants was entered into at the hearing. 

^Mr. Bonnerjee (with him Mr. Allen) for the Plaintififs. 

Mr. Jackson (with him Mr. Mitra) for the Defendants. 

Wilsoni J — The plaintiff s in this suit are the owners and occupiers of a 
house and premises Nos. 119 and 120, Bulloram Dey’s Street. The defendants, 
the I5etts, are owners of No. 124 ; the defendants Tara Soondery, of No. 125 ; 
the next group of defendants, of No. 126, which is a temple, of which they are 
trustees ; and the defendant Shama Chum Dey, of No. 127. 

The plaintiffs’ premises have no frontage on the street, but are reached by 
a lane running first north from the street, and then west along the south of the 
plaintiffs’ premises. The defendants’ houses all have a frontage to the street, 
but also abut on the lane. 

The plaintiffs ’ complaints are three — 

1st . — That the defendants use the lane for the passage of mehters and the 
cleaning of their privies. 

2nd . — That they, or some of them, have used the western portion for 
drainage of their houses. 

3rd . — That they combined together to pull down a wall erected by the 
, plaintiffs to prevent their access to the lane. That the defendants did combine 
to do this is admitted. 

The plaintiffs allege themselves to be owners of the soil of the lane, and 
claim to treat the defendants as trespassers. They put their case in the 
alternative as one of obstruction of their right of way over the lane. 

The rights of the parties have been contested with much pertinacity both 
here and elsewhere, and this is natural, for the value of their respective houses 
must be materially affected by the result of this case. • 

Th^ case is, to my mind, one by no means free from difficulty • 

The site of all the houses in question, together with a good deal of land 
besides, was conveyed by Bydonath Dutt and others to Gooroo Chum Sen many 
years previously to October 1864. [ 668 ] It has, however, been' shown, I think 
very clearly, that Gooroo Chum was a mere benamidar for his father Gunga 
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Gobind Sen, with 'Whose money the land was bought. And on the 4th of 
October 1864, Gooroo Chum conveyed whatever remained unsold of the property 
to his father. 

The land so sold had a comparatively narrow frontage to Bulloram Dey*s 
Street on the south ; on the north it was bounded by what was then an open 
public drain, having generally some depth of water in it ; on the east it was 
bounded by the land of other persons; on the west by the land of other persons, 
and by the drain already mentioned. It was thus completely landlocked except 
on the south. This is n 9 W changed, because the drain has been covered over 
and made into a lane. 

Prior to the sale to Gunga Gobind Sen in the name of Gooroo Churn, the 
land was partly waste and partly tenanted. There was no defined lane where 
the present lane is. The tenants made their way amongst the huts as best 
they could. 

The Sens bought with a vie\^ of i e-selling in plots for building, and for 
that purpose they laid out tlie lane in question. The exact order of events is 
not* very clear upon the oral evidence. Gooroo Churn’s deposition in a former 
suit was put in by consent. He contradicted himself a good deal as to whether 
the lane w^as made before or after the earlier sales of land. His brother Doorga 
Chum Sen was examined. He says, the lane was reserved before the conveyance 
to Gungamoney, which was very nearly the first in date. I think it clearly 
appears on the evidence, that, from the time the lane was made, all the tenants, 
upon all the lands ultimately plotted out and sold, used it as they pleased. 
Indeed, as it completely cut the property in two by a line running east and ^est, 
this must have been so. 

On turning to the documents the order of dates becomes, I think, fairly clear. 

On the 26th of November 1862, there is a conveyance to Issur Chunder Dey 
and Shama Churn Dey of a portion of No. 127. In that conveyance the lane is 
not mentioned. But six days afterwards, on the 2nd of December, two sales take 
[ 669 ] place. One is to Kunnuc^^money Dossee, of No. 117 (the position of 
which is shown on Mr. Bayne’s plan), “ together with your pathway to and 
from the said land.” Therefore, at that time the eastern arm of the lane was 
in existence. On the same day there is a sale of No. 126, and the northern 
boundary described as “ the ryotti road.” 

On the 6th of December, four days later, there is a sale to Gungamoney 
of a part of No. 124. The northern boundary is “ a narrow passage of six feet 
in breadth and the eastern, “ a gully six feet in breadth.” And on the same 
day No. 125 is sold, the northern boundary being described in the same words;^ 

The fair conclusion from the evidence seems to me to be, that the lane was 
in existence, and was in use by the tenants upon all the various portions of the 
property, when the series of sales in question commenced. 

So far I have examined certain of the deeds in evidence, all prior to the 
first conveyance to the plainti^s, only with a view to ascertain at what time 
the lane began to be used. It is necessary, however, to consider those and 
other deeds more carefully in order to ascertain what rights over the lane they 
oonveyed to the various parties concerned. 

The plaintiffs’ title commences with a conveyance to them from Gooroo 
Churn Sen of No. 120, dated the 17th of March 1863. It describes the plot sold 
as bounded on tjie south by the land of the said Gooroo Churn Sen^ out of 
which he has allowed a passage six feet broad, running almost straight west 
to east, and terminating in another passage leading to Bulloram Dey’s street, 
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and which two passages the said Gooroo Churn Sen hath granted and 
allowed, and doth hereby grant and allow, as the passage for the said 
Chundcr Coomar Mookerji, Gungadhur Mookerji, Gopal Ghunder Mookerji, 
and Bam Kally Mookerji, their heirs, representatives, and assigns, and all 
other the purchasers of the northern portion of the said piece of land, 
No. 68-7. Another deed, dated the 27th of July 1863, executed in consequence 
of a change in the direction of the lane, declares, that no one shall be able 
to throw sweepings or filth on the said road, or make it unclean.” By a 
deed of the 5th of June 1872, Gooroo Churn Sen purportd to convey to 
[670] the plaintiffs the soil of the lane in question.^ And by a deed of the 
9th of June 1873, No. 19 was conveyed to the plaintiffs. 

The effect of the deeds prior to that of the 5th June 1872 has already been 
decided by an Appellate Bench of this Court, and that decision I am bound to 
follow. It was to tne.effect that the plaintiffs took no title to the soil of the 
lane, but only a right of way That right would, of course, be subject to an> 
right previously granted to other persons, ^nd it would not interfere with the 
right of the owner of the soil to grant subsequently any rights over it to other 
persons, provided they did not conflict with the right granted to the iJainiiffs 

Nor can the deed of the 5th of June 1872 alter the case. Gooroo Churn 
had, from the first, been a mere benamidar for his father. He had, in 1864, 
conve.yed everything to his father. The plaintiffs, therefore, cannot, as against 
the defendants, gain anything under tliat deed. 

Tlie rights of the various defendants must be examined separately. 

, The title to No. 124 begins with the conveyance of the 6th of December 
1862, which describes the property as bounded on the north and east by tlie 
passage and the gully. It is at least doubtful whether that description would 
of itself carry a right of way over the passage See Harding v. Wtlsou (2 B. 
and O., 96) ; t)ut see also Bobeits v Kan (Taunt., 495) and Enpley v. Wtlkc& 
(L. B., 7 Bxch., 298) 

The deed goes on to grant, amongst^ other things, all “ ways, paths, 

passages to the said hereditaments and premises belonging . . 

or reputed so to be . . . or with the same . . . now or at any time or 

times heretofore held or used and the question arises whether these latter 
words carried the right to use this passage. 

About the law applicable to this question, there is, I think, no doubt. Tue 
words ‘ appurtenant ’ or * belonging * will ordinarily carry only actually existing 
easements, and therefore will carry no right over the land of the grantor — 
JVhalley v. Tompson (1 B. and P., 371), Barlow v. Bhodes (1 C. and M., 439), 
Plieysey v. Vicary (16 M. and W., 484) — though [671] it would seem 
that, under certain cij^cumstances, even these words might have a wider 
construction : Morris v. Edgington (3 Taunt., 24). 

Where further words are used, such as those in this deed, ‘ therewith 
held or used,’ the case is different. Those words will carry a way formerly 
enjoyed as an easement, but as to which the rifeht has been suspended by unity 
of possession : James v. Plant (4 A. and B., 749). On the other hand, such 
words will not carry a way made by the owner of both properties during the 
unity of possession for his own greater convenience in the use of the two 
properties jointly : Thomson v. Waterloio (L. B., 6 Eq., 36) and Langley v. 
Hammond (L. B., 3 Bxch., 161). Where again, during the unity of possession, 
a way, which has never existed as an easement, is in fact used for the conveni- 
ence of one of the tenements afterwards severed, the authorities show that the 
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words in question are large enough to carry it : Kooystra v. Li^cas (5 B. and 
Aid., 830)» Watts v'. Kelsm (L. B., 6 Gh„ 166), and Kay v. Oxley (L. B,. 10 Q. 
B.. 360). 

I think the facts of this case bring it within the last of these three classes 
of cases. The lane in question was certainly not made by the vendor Gunga 
Oobind Sen for the more convenient use of the propeity as a whole^while 
in his own hands. It was made with a view to the sale of the land in plots, for 
the benefit, as I think on the evidence, of all those who might purchase ; and 
it was used, I think, by the tenants upon all the plots prior to the sale of 
No. 124. In my opinion,, therefore, the original deed of conveyance gave the 
purchaser of that plot a right of way over the lane. 

The subsequent conveyance of a further portion of No. 124 does not, I think 
e*ffect this question. 

The title to No. 125 is alsq based upon a conveyance of the same date, 
the 6th of December 1862, which contains exactly similar general words. That 
deed, therefore, also gave, in my judgment, a right of way over the lane. The 
subsequent conveyance of a further portion does not affect the matter. 

The title to No. 126 rests upon a conveyance of the 2nd [672] December 
1862. That is a Bengali conveyance, and describes the plot sold as bounded 
on the north by the ryotti road ; but it contains no words appropriate to pass 
a right of way. 

And the subsequent conveyance of a further area does not, I think, carry 
matters further. 

The title to No. 127 rests upon a conveyance of the 26th of November 
1862, which contains general words as to ways similar to those in the aeed 
I have already considered. 

Another document has to be considered in connection with Nos. 126, 126 
and 127. That is a deed, dated the 23rd of July 1864, between Gooroo Churn 
and the owners of the lands in question. It is subsequent to the first 
conveyance to the plaintiffs, and cannot, therefore, convey any right inconsistent 
with those given to the plaintifis, but it might well give any right not 
inconsistent. The object of the deed was to give a means of draining the 
premises in question by means of a drain which is shown in the map running 
towards the north along with the west boundary of the plaintiffs’ land. 

The deed, as translated in the fiist place by one of the Court transla- 
tors, runs thus : “ In the year 1269, I sold to you several parcels of land 
for your dwelling-houses. For the purpose of passing in and out therefrom, I 
gave you a lane, and as disputes and quarrels have arisen amongst you in respect 
of keeping a watercourse or drain by the side thereof, in order to settle such dieF 
](mtes, I fix the price of a strip of land”; and then it goes on to describe and 
convey the strip of land running north. * 

The BO translated expressly declares that the lane had been granted 
to the persons in question, and such a declaration would, I think, be a perfectly 
good grant to any of them who bad not a right of way already. 

A question was, however, raised as to the correctness of the translation, and 
I referr^ the matter to Mr. Owen, the Chief Interpreter. He reports that the 
words of the deed are capable of two meanings. They may express a passage 
"into’ your lands, or a passage "within* your lands, in the latter case only describ- 
ing the locality of the lane ; there being this ambiguity, the context and the 
circumstances existing at the [ 678 ] time must be looked at. The object of the 
deed was, as appqars from its terms, to settle a controversy and to give 
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a mode o{ drainage to the north. The controversy was as to the keep* 
ing of a drain at the side of the lane. The drain was part of the lane 
as appears from the evidence of Mr. Bayne and other witnesses. The con* 
troversy was, therefore, about the use of this lane by the owners of the 
houses in question, and the grant was of a drain running north which could 
only be reached from those houses by using the lane. Under these ciroum* 
stances, I think ' I have provided ' must mean, ‘ I have provided for you *; and, 
therefore, that a right of way passed to any of the parties to that deed who 
had not one before. 

The result is, that, in my opinion, the owners pf Nos. 124, 125, 126 and 
127 have equally, with the plaintiffs, a right to use this lane. 

1 have now to consider whether the plaintiffs have shown any right to 
relief in respect of any of their grounds of complaint. 

With respect to 'the w^all which the defendants pulled down, I have stated 
my reasons for holding that the plaintiffs are not the owners of the soil of the 
lane, and that the defendants have a right of way over it. The defendants had, 
therefore, a right to pull down the wall erected to exclude them from the lane. 

As to the drain, it may probably be that, as against the plaintiffs, whose 
grant was of the use of a way six feet wide, none of the defendants had any 
right to use any part of the lane as a drain. But I think it clear that the drain 
hag been in use for many years, and that the owners of Nos. 125, 126, and 
127 were allowed, without objection, to arrange the drainage of their houses 
with reference to it. Mr. Bayne shows it to be an old brick-drain, and 1 
ha^e no doubt it must be as old as the drain running north with which it con- 
nects. It has not been shpwn that the plaintiffs have suffered, or are very 
^ likely to suffer, any inconvenience from it, the more so as it is in a part of the 
lane some distance beyond the door of their houses. Under these circum- 
etances, I think it is too late for them to come now and ask for an injunction. 

The remaining ground of complaint is as to the use of the lane for the 
passage of mehters and the cleansing of privies ; [ 674 ] and as to this the 
rights of the parties are not quite so easy t<f determine. 

I have said that, in my opinion, all the parties concerned have a right of 
passage over the lane. One, however, who has a right of passage must not, any 
more than the owner of the soil might, use it in an excessive or improper 
manner so as to obstruct the exercise by others of their rights. And I think 
it was rightly argued that the number of persons using the lane in a particular 
manner may be taken into account ; because that which might be no nuisance 
if done by one, may become a serious nuisance if done by many — Thorpe v. 
"Brumfitt (L. R., 8 Oh., 660). 

Attention was ca^ed to the fact that, in the former suit, already referred 
iio by the now plaintiffs, against the owner of No. 114, the latter was restrained 
from cleaning his privies by the lane as being an obstruction of the plaintiffs' right 
of way. But that does not conclude this case. In that case it was decided, 
on the evidence given, that the plaintiffs* use of the lane had been materially 
obstructed. This case must be decided on its own evidence. 

In the second place, that was a suit against a mere wrong-doer, who had 
no right to go upon the lane at all. 

In the third place, at the time of the transaction then under considera- 
tion, the Municipality had not taken charge of the cleaning of privies ; it was 
isrovided for by the occupiers of houses themselves, so that t^e then defendant 
was responsible not only for the fact of cleaning the privies through the lane, 
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but also for the mode in whioh it was done ; whereas the present defendantSr 
though they are, no doubt, liable for using the lane for that purpose, if it be 
wrong of them to do so, are not, in my opinion, responsible for any negligenoe 
or impropiriety in the mode in which Municipal mehters carry on their duties. 

It appears to me, that a right to use a passage, enjoyed as incident to a 
house, must in general include a right to use it for all ordinary household 
purposes, for the passage of mehters among the rest. The circumstances 
existing at and before the date of the plaintiffs’ conveyance strengthen this 
view. The whole of the land brought by Gunga Gobind Sen was being [ 676 ] 
sold off in plots for building, and all the plots, except the four having a 
frontage to the street, were completely landlocked but for this lane. It 
must have been evident, therefore, at the time the plaintiffs bought, that the 
lane must be used by mehters, and the practice has been in accordance with 
this, It is clear that the occupiers of the plots to the east, Nos. 115, 116 
117, and I think 118, sent their night soil to the street by the lane until other 
means of egress were provided by the owner of No. 117 purchasing other land 
to the east, and the turning of the open drain into a lane. The occupiers of 
No. 119 did the same until the plaintiffs purchased and added it to their 
house. The occupiers of Nbs. 121, 122, and 123, sold after the plaintiffs 
purchased, did the same. The plaintiff, who was examined, admitted that he 
has done so too, at least at times. I am satisfied-too, that the soil from the 
several defendants’ privies has always been removed by the lane. No doubts 
there is much conflict of testimony about this. Most of the plaintiffs’ 
witnesses declare that the defendants’ privies were, till June of last year, 
always cleaned through the houses to the street. But one of the plaintiffs’ ' 
witnesses, Hari Madhub Lahiri, who lived in No. 127, from about 1876 to ♦ 
1878, admitted the contrary. And Mr. Bayne’s evidence as to the construc- 
tion and arrangement of the houses and privies makes the plaintiffs’ story incre- 
dible. Indeed, in the case of No. 126, the temple, it is all but physically 
impossible. 

These considerations are, I think, sufficient for determining how far the 
plaintiffs are entitled to redress in this matter of the privies and the mehters. 

When the evidence for the plaintiffs is closely examined, their complaints- 
seem to me to resolve themselves into three, — 

First, it is complained that the lane is used for the passage of mehters with 
night-soil from the defendants’ premises to the street. For the reasons I have 
stated, I think the defendants have a right to this extent to use the lane. And I 
do not see any evidence that this alone really obstructs the plaintiffs’ right of. 
way. 

The second complaint is, that the mehters are in the habit of placing tubs 
of night-soil in the lane, and letting them stand [ 676 ] there. And this, it is 
said, and I have no doubt said with truth, is a serious annoyance to the 
plaintiffs’ customers coming to and from their premises in the early morning. 

It is further said, and I doubt nbt with truth, that the same practice hinders 
the plaintiffs in moving casks and cases of goods along the lane from their 
godown to the street. This practice is shown, I think, on the evidence to be 
wholly improper; and I should be quite disposed to restrain it by injunction 
in this suit if I could ; but (subject to what I have to say about certain of 
the premises in question) I think it has also been shown to be wholly 
unnecessary. I do not see, therefore, how the defendants can be made answera- 
ble for what is apparently the negligence or misconduct of the Muncipal 
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mehtersw The plaintiffs must address themselves to the officers of the 
Municipality, and if this unnecessary nuisance should continue, the plaintiffs 
would not be without remedy. 

The third complaint is, that certain of the defendants actually clean 
their privies direct on to the lane. This is not the case with No. 124. In 
that house the only entrances to the privy are upon the premises themselves. 
The privies therefore are, and must be, cleaned upon the premises. And if 
anything is done beyond simply carrying the hightsoil from the backdoor to the 
street, the fault lies with the'mehters, and the case is the same with No. 126- 

But with Nos. 125 and 127 it is otherwise. Those premises are so con- 
structed that the mehter*s doors are in the lane, and the privies are cleaned 
direct into the lane. I am satisfied on the evidence that this is a cause of 
serious annoyance, and I think it is entirely in excess of any right of the defen- 
dants occupying thosj^, premises. Mr. Bayne said, no doubt, that everything 
beyond the mere carrying away of the nightsoil might be done on the premises. 
But these cases must be looked at, not wh^ reference to abstract possibility, 
but practically*. And I think, it quite clear that so long as the present state of 
things continues, these defendants will be improperly using the lane and causing 
a nuisance to their neighbours. They may make whatever doors they may find 
necessary, but they must clean their privies on their own premises. An injunc- 
tion will issue [877] restraining the defendants Tarasoondery, the owner of 
No? 125, and Shama Chum Dey, the owner of No. 127, from using their present 
mehter’s doors for cleaning their privies into the lane, or in any \vay cleaning 
their privies directly into the lane, or otherwise using the lane in connection 
with the cleaning of their privies, except merely for the carriage of the night- 
soil from their premises to the street. 

The plaintiffs will recover their costs on scale No. 2 from the defendants 
Tarasoondery and Shama Churn Dey. As against the other defendants, the 
suit will be dismissed, and if any extra costs liave been incurred by reason of 
those defendants having been joined, the plaintiffs must pay tViem. 

Attorneys for the Plaintiffs : Wilson aqd CJuitierjce, 

Attorneys for the Defendants : Harris d Co. 

NOTES. 

[Affirmed in (1882) 8 Gal. 677 on all points except on the point of injunction where it 
was reversed, and the suit was dismissed m toto.] 
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• APPELLATE CIVIL. 

Th^ 23rd Jvne, 1881. 

Present : 

Sir Bichard Garth, Kt., Chief Justice, and Mr. Justice McDonell. 

Ramanath Dass and another... Plaintiffs 

versus 

Boloram Phookun and others ••-Defendants.^* 

C. L. R. 283] 

Mortgagor and Mortgagee — Mortgage^Bond — Moneys Decree — Mortgage-Decree^JAen — 

Sale m Execution — Purchaser. 

Whore a mortgagee obtains a decree *agamst his mortgagor for sale of the mortgaged 
property to satisfy his debt, he cannot set! that property reserving his own rights over it, 
because it is for the very purpose of satisfying those rights that the sale is made. And if, 
instead of obtaining a decree for the. sale of the mortgaged property, the mortgagee obtains 
only a simple money -decree and sells the mortgaged property under it, he is precisely in the 
same position as far as his own interest is concerned. In either case, the purchaser at the 
execution -sale takes the property sold freed from the mortgagee's lien. 

[678] But where the mortgagee puts up the mortgaged property for sale at a time when the 
mortgagor has no longer any interest in the property, then nothing passes by the sale, and 
the execution -purchaser does not get any benefit from the fact that, previously to the sale, Jihe 
mortgagee had a lien on the property. 

Syud Emam Momtazooddeen Mahoimd v. Baj Coo^imr Dass (14 B. L. R. 408 ; S. 0.“ 
23 W. R. 187), Oopee Bnndhoo Shantra Moimpattur v. Kalee Pudo Banerjee (28 W. R. 
338), Ramkant Boy v. Bajkishore Deb (24 W. R. 94), Khub Chand v. Kalian* Das (I. L. R. 

1 All. 240), and Dossnwney Dossee v. Jonnienjoy MulUck (I. L. R. 8 Cal., 863 ; S.C. 1 C. L. R. 
446) discussed and explained {see post, p. 714). 

In January 1871, ono Jogessur Gd&sami borrowed Rs. 600 from a lady named 
Basunti Priya, for the repayment of which he gave her a bond, pledging a 
tenure, which he held from Government, containing some 866 bighas of land. 

Jogessur's rent having fallen into arrear, the Government sold a portion of 
his tenure, amounting to 261 bighas, which was purchased by one Boloram 
Phookan, the defendant. 

Basunti's mortgage being a specially registered one, she, subsequently to 
the defendant’s purchase, sued Jogessur upon his mortgage-bond, and obtained 
a money-decree under s. 60 of Act XX of 1866. 

In execution of that decree Jogessur’s entire tenure .was put up for sale, 
including the portion which had been purchased by the defendant ; and the 
plaintiff Ramanath purchased that portion for Rs. 241. 

After the purchase, the plaintiff got his name roistered in the Collector’s 
books as the Government tenant of the lot which he had purchased, and 
obtained possession of it. 

Thereupon the defendant, who had previously objected to the attachment 
of bis 261 bighas in execution of Basunti Priya’s decree (but which objection 

• Appeal from Appellate Decree, No, 1764 of 1879, against the decree of W. E. Ward, 
Esq., Judge of the Assam Valley Distriot, dated the 5th May 1879, reversing the decree of 
Baboo Bhib Prosad Ghuokerbi^ty, Extra Assistant Oommissioner of Gowhatty, dated the 
23rd November 1878. ^ 
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waB overruled), bright a suit i^ust Basnuti under the impression that she, 
and not the plaintiff Bamanath, was the real auotion-puroHaser of the lot ; and 
in that suit he prayed to have the sale cancelled, to have his own name registered 
in the Oollector’s book as tepant, and to have possession given to him. 

C6793 In this suit Basunti never denied that she was the real auction- 
purchaser, and the result was, that the defendant obtained a decree. 

In execution of this decree Bamanath wa# dispossessed. He then applied 
to the Oivil Court, under s. 230 of Act YIII of 1859, to be restored to posses- 
sion ; but the Assistant Commissioner who tried the case dismissed his suit, upon 
the ground that he had purchased nothing at the sale*. This decision was upheld 
on appeal by the Deputy Commissioner ; and on special appeal to this Court 
the same result followed. It was observed, however, by the learned Judges of 
the Division Bench, that although they were unable to agree with the lower 
Courts that Bamanatir* had purchased nothing, they were not prepared to say 
what he had purchased. They suggested that he might have acquired the 
mortgagee's lien, but even if he had, they» considered that it would not have 
entitled him to recover possession in that suit. This present suit was then 
brought by the plaintiff Bamanath against Boloram to recover the B.s. 241, 
which he paid at the sale, professedly for Jogessur’s right, title, and interest 
in the 261 bighas. 

The Munsif gave the plaintiff a decree for Rs. 241, upon the ground that 
Boloram was liable for the mortgage-debt in proportion to the value of his 
share in the mortgaged property. He appeared to consider that the High Court 
had already decided in the former case that the plaintiff Bamanath had acquir- 
ed *by his purchase the mortgagee’s lien, and he abstained from deciding, what 
was in fact the main question in the suit, whether the plaintiff had in fact 
purchased the mortgagee’s rights at the execution-sale. 

It would appear that the Munsif fixed Bs. 241 as the sum to which the 
plaintiff was entitled, as being presumably the amount of tlie mortgagee’s lien 
upon the 261 bighas. 

The defendant Boloram appealed, aftd the district Judge reversed the 
Munsiff’s decree. The plaintiff appealed to the High Court. 

Baboo Mohtnt Mohun Hoy and Baboo Boikant Nath Dass for the 
Appellants. 

[680] Baboo Bungsheedhur Sen for the Respondent. 

The following Judgments were delivered : — 

Garth, C. J. — In this case I think I cannot do better than adopt the 
statement of facts made by the Court below. (His Lordship then stated the 
facts as above, and continued) : — 

The Judge in the pourt below has, in my opinion, dealt with the question 
with great care and judgment. He considers, and I think rightly, that, 
notwithstanding the observations made in the special appeal by the learned 
Judges of this Court, he was bound to determine the question, whether the 
plaintiff had purchased the mortagagee’s rights at the execution-sale. He 
thought, in the first place, that those observations were not necessary for the 
determination of the special appeal ; and in the next place, that the learned 
Judges had in fact declined to give any definite opinion as to w^hat interest, if 
any, the present plaintiff had purchased. In this view I quite agree. 

Having then very fully discussed the leading authorities upon the ques- 
tion, and especially the Full Bench judgment in the casi^ of Sytid Bmam 
Momtazooddeen Mahomed v. Baj Coomar Dass (14 B. L. B., 408 ; S.C., 28 
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W B., 187), the District Judge arrived at the conclusion, that Bamanath did not 
purchase the mortgagee's rights at the sale, and consequently that his suit 
should be dismissed. 

On appeal to this Court, the point has been argued very ably by Baboo 
Mohini Mohun Boy, the learned pleader for the appellants, who has called our 
attention to several cases which have followed the full Bench decision. 

Having taken time to consider our Judgment, and having more fully 
examined these authorities, I find nothing in any of them which, in our opinion 
supports the appellants' contention. 

The Pull Bench Baling, as I understand it, amounts to no more than 
this, that where a mortgagee obtains a decree against his mortgagor for 
sale of the mortgaged property to satisfy his debt, he cannot sell that 
property reserving his own rights over it, because it is for the very purpose 
of satisfying those riglits that tKe sale is made : and It would be contrary 
to all justice, and to the avowe*^ object of the sale, to allow the mort- 
[6811gagee to sell the property fo/the purjiose of satisfying his debt, and yet 
to reserve his mortgage rights as against the purchaser. 

Then the Pull Bench further decided, that if, instead of obtaining a decree 
for the sale of the mortgaged property, the mortgagee obtains only a simple 
money-decree, and sells the mortgaged property under it, he is precisely in the 
same position, so far as his own interest is concerned, as if he had obtained a 
decree for sale. In either case, when he sells the property, he sells it with his 
own lien ; or perhaps the more accurate and less misleading expression would 
be, that he sells it freed from his lien. ‘ 

But how can this ruling of the Pull Bench assist the appellants' argument 
in this case ? It seems to us to be quite beside it. Indeed, the reasoning of 
the Pull Bench seems rather opposed to the appellant's contention.* 

When the mortgagee puts up for sale the mortgagor's property, and sells 
it, his lien passes with the property because, having regard to the nature and 
object of the sale, the lien is inseparable from the property. 

But when the moitgagee professedly puts up the mortgagor's property for 
sale, but in fact sells nothing, because the mortgagor has no property to sell, 
why should the mortgagee's lien pass to the purchaser ? The reason why it 
passes in the other case is entirely absent in this ,* and I know of no provision 
of the law which enables a judgment-creditor, under colour of selling his 
judgment-debtor's property, to sell his own. 

Besides which, it appears to me, that if the appellants’ contention were- 
coirect, it would defeat the very object of the Full Bench, which was to 
prevent the mortgagee from selling the mortgaged property reserving to himself 
his own lien. 

Suppose a case of this kind. A mortgages a property to J3, and then sells 
his own interest to C. B sues A for the mortgage debt, obtains a money-decree, 
and puts up A's right, title, and interest in the property for sale. 

At the same time B also sues 0, praying that the mortgaged property in 
hands may be sold to satisfy the mortgage-debt ; and he obtains a decree 
to that effect. 

The sale under the decree against A takes place first, and D [682] becomes 
the purchaser. The property is then sold under the decree against 0, and E 
becomes the purchase^. 
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Under which sale does the mortgagee’s lien pass ? 

If the contention of the appellants’ pleader is correct, it passes by the first 
sale, and yet the consequence of this would be, that E, under the second sale, 
would have bought the mortgagor’s property, subject to the mortgagee’s lien, 
which would then be vested in D. In other words, the mortgagee would thus 
have been enabled to do that which the Full Bench considered to be contrary 
to justice — namely, to sell the mortgagor’s interest for payment of his mortgage- 
debt without giving the purchaser the benefit of his own lien. 

I only think it necessary to notice a few of the authorities to which our 
attention was called by the appellants’ pleader, because, in our view of the 
case, they do not support his argument. 

One was the case of Oopee Bundhoo Shantra Mohapattiir v. Kalee Pudo 
Bannerjee (23 W. B.^338). In that case the plaintiff and defendant both took 
mortgages of the same property from the same person. The plaintiff had two 
mortgages, both of which were prior to* that of the defendant. He sued 
upon the last of his mortgages, obtafned a decree, and in execution 
of that decree bought the property himself. After this the defendant 
brought a suit upon his mortgage, obtained a decree, put up the property 
for sale, became himself the purchaser, and obtained possession. The 
plaintiff then brought a suit to recover possession from the defendant upon 
the* strength of his own prior purchase and he obtained a decree for possession 
in all the Courts. In the High Court the learned Judges thought it right to 
make a declaration that, upon the defendant’s paying to the plaintiff the sum 
dug to the latter upon the first of the plaintiff's mortgages, the defendant 
should become the holder of the first charge upon the property , but this, as I 
take it, was not, because the defendant had bought anything under the sale 
in execution of his decree, but because, being the mortgagee, he had a right 
(independent of his decree) to redeem the first mortgage. 

We were then referred to the case of Earn Kant Boy v. Raj Kuhore Deb 
(24 W. E., 94). In that case the plaintiff’s vendor had pur-[683]chased 
certain property from A, and the plaintiff iif A's right sued R, K, for possession. 
R. K*s defence was, that A had mortaged the property under certain bonds , 
that a decree had been obtained by the mortgagee upon those bonds ; and that, in 
execution of that decree, R, K had purchased the property in question, and 
obtained possession. The plaintiff then brought a suit to recover this property 
from 22. K., upon the ground that he had purchased it before the attachments 
under which R, K. had purchased, and the lower Appellate Court found in favor 
of the plaintiff, upon the ground that if R, K. had any rights under the 
mortgage-bonds ; he should have enforced them against the plaintiff in another 
suit ; but the learned Judges of this Court considered, that as they had all the 
parties before them, tjiey might adjust their rights in the one suit without 
compelling 22. K to bring another suit to establish his lien. We do not under- 
stand that the point which we have to determine here was ever argued or present 
to the minds of the learned Judges in that case. 

Another decision to which we were refefred is that of Doss Money Dossee 
V. Jonfnenjoy Mullick (I. L. B., 3 Cal., 363 ; S. c., 1 C. L..B., 446). The judgment 
in that case has now been virtually overruled by a Pull Bench — Jonmenjoy 
Mullick V. Dossniofiey Dossee {Post, p. 714) ; but even if that case were good law, 
it would not have assisted the appellants’ argument, because I think that the 
High Court meant to decide, not that the lien passed to the plaintiff under the 
sale, but, on the contrary, that either by obtaining the decree itself, or by the 
sale under it, the plaintiff had lost his lien. 
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The laefc autborify oited» to which I think it right to refer, is the Full 
Bench judgment of the Allahabad High Court — Khuh Chand Kalian Das (1. L. 

L All,, 240). The Court there differed in some respects from the Full Bench 
of Calcuka, and there is much in that judgment, more particularly in the 
observations of Mr. Justice TuBKER, which deserves our best consideration ; but 
I find nothing in that judgment which, in my opinion, supports the appellants’ 
contention here. 

[68«J We have had some doubt whether, having regard to the difficulty 
of the subject, and the apparently contradictory nature of some of the decisions 
upon it, we ought to refer this case to a Full Bench ; but, on the whole, we do 
not find that any of the authorities are so opposed to our present view as to 
render that course necessary. We, therefore, dismiss the appeal with costs. 

MoDonellf J. — I concur in dismissing the appeal. I would merely add, that 
it seems to me, that all that the plaintiff purchased under his sale, which was 
held under the old law, was the riglrt, title, and interest of the mortgagor ; and 
as, at the time of the sale to plaintiff,*' the mortgagor had no right, title, or interest 
remaining, the plaintiff purchased nothing, and is not entitled to the relief he 
claims in the present suit. 

Appeal dtsmissed. 

H0TB8. 

CPURGHABER FROM MORTGAGOR ROT PARTY TO SUIT ON MORTGAGE— 

** If the mortgagor had no interest at the time of sale under mortgage nothing passes in 
execution." 

Cited in (1888) 10 All. 520, whore it was held that mortgage decree and sale in pursuci|pce 
of it did not bind the purchaser from the mortgagor who was not a party to the mortgage suit. 
Referred to in (1905) 82 Gal. 891, where it was held with reference to rival purchaser in 
execution of different mortgage decrees that the title to possession depends upon date of 
mortgage though Rampani, J., dissented from the view and held that it de^nds upon the 
date of sale.] 
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The 26th July, 1881. 

Present : 

Mr. Justice Prinsep and Mr. Justice Field. 


Brojendro CQomar Boy Plaintiff 

versus 

Krishna Goomar Ghose and others Defendants."^' 


Appeal — Decree — CwU Procedure Code (Act X of 1877^, s, 540— — 
Meaeurenimt--Beng. Act VIII of 1869, m. 25, 87, 88. 

An order made under s. 87, Bengal ftent Act (Beng. Act Vlll of 1869), is a decree within 
the meaning of the definition contained in the Civil Procedure Code (Act X of 1877), and an 
appeal lies therefrom under the provisions of s. 540. 

A proprietor of an estate or tenure has a right to make a general survey and measurement 
of the lands comprised in his estate, under the provisions of s. 37 of the Rent Act, without 
proving that he is in receipt of the rents, there being nothing in law which prevents him from 

^ Appeal from Otigiiiid Decree, No. 270 of 1680, against the decree of Baboo Oungaohuni 
Bircar, Subordinate Judge d Daoca, dated the 31st Jidy 18M. 
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maikiug such a survey or measurement, as is contemplated by ss. 26 and 87, merely because 
his estate happens to be sublet to a number of tenure-holders. * 

The only excepted case is where there is a special agreement to the contrary. 

In this case the plaintiff sought, under the provisions of s. 37 of Beng. Act 
VIII of 1869, to establish his right to measure certain [685] lands comprised 
in Mouza Akhari and several other mouzas. He alleged that he had purchased 
the zamindari, at a revenue-sale, on the 4th October 1877, for Bs. 10,000, and 
duly obtained the sale-certificate and delivery of possession under the provisions 
of s. 29, Act XI of 1859 ; that he, subsequently, sent an amin to measure all the 
lands of the zamindari set out in the plaint, but that the defendants resisted such 
measurement being made, and therefore he was obliged to make the present 
application to the Court. 

A number of the defendants appeared and filed written statements resist- 
ing the application on^arious grounds, and denying that the plaintiff had any 
cause of action against them ; and the folicTwing issues were settled amongst 
others: — * 

1. Is the suit untenable by reason of its having been brought against all 
the defendants jointly ? 

2. Is the suit bad on the ground of nonjoinder ? 

3. Is the plaint, or rather the application, defective in consequence of the 
plamtiff's omission to state therein the quantity of land held by each of the 
defendants, the kismut in which it is situated, and the value thereof ? 

4. Was the plaintiff formerly a 4-anna shareholder in the zamindan, of 
whfch he applies to make measurement on the strength of his having purchased 
it at a.revenue-sale ? And should this application be disallowed in consequence 
thereof ? 

5. Should the suit be rejected because the plaintiff served no noticd upon 
the defendants ? 

6. Is the plaintiff entitled to measure the lands of those defendants who 
say that they held those lands in virtue of their mokurari tenures ? 

7. Has the plaintiff no right to measure the lands because he lias been 
out of possession from before ? 

The lower Court found the first five issues in favour of the plaintiff, hold- 
ing, that although the plaintiff admitted that, previous to the purchase, he owned 
a 4-anna share in the zamindari, he was not on that account disentitled to the 
relief he sought. 

With regard to the sixth and seventh issues the Judge found that the 
pliantiff intended to make a minute measure- [ 686 ] ment of the lands ; that 
most of the lands were Cbvered by howladari and other intermediate tenures ; and 
that most of the ryots held under such intermediate holders, and paid their 
rents to them and not to the plaintiff ; and that it was admitted on both sides 
that the plaintiff was never in possession of the estate by receiving rent from 
the ryots or from the intermediate tenants. *On these grounds, therefore, he 
held, that the plaintiff was not entitled to the relief he sought, and dismissed 
the suit aooordingly. 

Against that order the plaintiff accordingly now appealed to the High Court. 

Baboo Srinath Doss for the Appellant. 

Baboo Bash BehAry Ohose, Baboo Mohhvy Mohun Boy, and Baboo Loll 
Mokm Das for the Bespondent. 
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The lud^ent of the Court (Priksep and Field, JJ.) was delivered by 

PrinsePt J.t — We think that the judgment of the Sobordinate Judge in 
this case is clearly erroneous. The plaintiff is the purchaser of an estate at a 
sale for arrears of Government revenue, and he has brought this present suit, 
un^r s. 37 of the Bengal Bent Act (Beng. Act VIII of 1869), in or^ to make a 
measurement of the estate so purchased. 

A preliminary objection was taken which we may well dispose of in the first 
instance. It is contended that no appeal lies in a. case of this sort. We think 
however, that the order, made by the District Judge under the provisions 
of section 87 of the Bent Act is a decree within the meaning of the definition 
contained in the existing Code of Civil Procedure. ‘ Decree * means ** the 
formal expression of an adjudication upon any right claimed, or defence set 
up, in a Civil Court, when such adjudication, so far as regards the Court 
expressing it, decides the suit.” This is the portion of the definition 
essential to the present case. Now the right here claimed is the right 
to make a measurement of ther estate, and it is quite clear that the 
Subordinate Judge has adjudicated upon the right. But then [ 687 ] it is 
contended that this was an application, and not a suit. We think, however, 
that this objection is effectually disposed of by the language of the 
section itself, wherein we find the following words : — “ The person claiming 
the right to measure such land may apply, to establish his right to measure 
such land, in the Court which would have jurisdiction in case such suit had 
been brought for the recovery of such land." The Legislature here, although 
it uses the word * apply ’ in the first portion of the passage cited,. has deliberate- 
ly termed this application a suit in the concluding words just quoted. We 
are then clearly of opinion that, having regard to the provisions of s. 540 of 
the Code of Civil Procedure, this appeal will lie. 

The Subordinate Judge, dealing with the right of the plaintiff to make a 
measurement, says : — “ With regard to the sixth and seventh issues, which 
ought to be tried together, I have to observe, that, from the plaint it 
appears, that the plaintiff intended to make a minute measurement of 
certain land contained in the zemindari purchased by him, but it is shown 
by the evidence adduced on the part of the defendants, that most of 
the lands are covered by the howladari and other intermediate tenures, 
which some of the defendants have in the said estate. Whether these 
intermediate tenures are valid or not, is a question which need not be enquired 
into in this suit ; but it is clear that the ryots, at least most of the ryots, of the 
mehal hold their lands under the said intermediate holders and pay rents to 
them and not to the plaintiff. Besides, it is admitted on both sides, that the 
plaintiff, either before or after purchase, was never in possession of the estate 
by receiving rents from the ryots or from the intermediate tenants. Under 
such circumstances I am of opinion, that the plaintiff is not entitled to 
measure the lands, especially when he seeks to make a minute measurement of 
the mehaJ." Now, in the first place, it is not clear to us that the plaintiff 
wants to make a minute measurement of the mehal, if by that the Subordi- 
nate Judge means such a measurement as is contemplated by s. 38 of the Bent 
Law. It is not set out in so many words in the plaint under what section the 
plaintiff has applied to the Court ; but if we refer to the matter of the plaint, 
it is [ 688 ] quite dear that this matter brings the ease within s. 37. and that 
there is nothing in the plaint which affords the details contemplated by 
s. 38. Undw ttoe circumstances we assume that this is a case under s. 37, 
and we shall deal with it aooordingly ; and we may further say that the vakil 
for the appellant has assented to this view. Now s. 25 of the Bent Act is as 
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follows : — “ Every proprietor of an estate or tenure, or other person in receipt 
of the rents of an estate or tenure, has the right of making a general survey 
and measurement of the lands comprised in such estate or tenure or any part 
thereof, unless restrained from doing so by express engagement with the 
occupants of the lands.’* Whether the words *‘in receipt of the rents of an 
estate or tenure ” are here to be construed as qualifying as well “ proprietor of 
an estate or tenure ” as “ other person,” is a question as to which there has 
been some difference of opinion. In the case of Wise v. Bam Chunder By sack 
(7 W. R., 415), decided "upon the corresponding section in Beng. Act V of 
1862, Norman and Seton-Karr, JJ., thought thtit they did. In the later 
.case of Banee K7ishto Motee Debta v. Bam Ntdhee Strear (9 W. R., 331), 
the Court took a contrary view ; and Seton-KaRR, J., appears to have 
changed his opinion, and is at pains to show that the decision in the 
prior case proceeded on the ground that the plaintiff was seeking to 
establish a title which was disputed. If Jblie words be taken as qualifying 
‘‘other person” only, it may be said, that the expression “other person 
in receipt of the rents of an estate or tenure” implies that the person previously 
mentioned, i,e., the proprietor of an estate or tenure, is a “ person in receipt of 
the rents, etc.” This construction w^zfuld show it to be the intention of the 
Legislature, that only a proprietor who is in actual possession by receipt of 
rent — a de facto and not merely a de jure proprietor —can measure ; and this is 
in accordance witli other cases ; see Pm^eenan Khatoon v. Bykunt Chundei' 
(jkuckerhitiy (7 W. R„ 96), Kalee Doss Nnndee v. BamguiUe Dutt Sein 
(6 W. R., Act X Rul., 10), Durqa Charan Mazimdar v. Mahomed Abhass 
Bhuya (6 B. L. R., 361). If, instead of * other,’ the word ‘ any' [ 680 ] 
had been used, there might have been more room for doubt. It is to be 
observed that the words “ entitled to receive the rents of an estate or tenure” 
are to be found in s. 38, with which, as already pointed out, the present suit is 
not concerned; but do not occur in s. 37, which is as follows: — “If any 
person intending to measure any land which he has a right to measure, is 
opposed in making such measurement by the occupant of the land, etc.” Now, 
in order to ascertain what persons have a right to measure, we naturally refer 
to 8. 25 already quoted. If that section is to be construed as giving the right 
to measure to persons in receipt of the rents and to those only, it is difficult to 
account for the use of the words “ entitled to receive the rents” in s. 38, 
wliile they are omitted from s. 37. It could scarcely have been intended to use 
the term ‘entitled’ of a de jure title merely which was not also a de facto title. 
Such a construction would give a dangerous extension to s. 38. “Entitled to 
receive the rents” probably means no more than “in receipt of the rents ,” 
and the natural construction to be put upon tho omission of these words from 
s. 37 is, that the class of persons referred to in this section, and who have a 
right to measure under s. 25, is not necessarily the same class as is mentioned 
in s. 38 ; in other words, that the proprietor of an estate or tenure has a right 
to measure under s. 37 without proving that he is in receipt of the rents. The 
case of Baj Chunder Boy v. Kishen Chunder (4 W. R., Act X Rul., 16) agrees 
with this view. There can be no, doubt that the plaintiff in the present case 
is the proprietor of the estate, and in this view it is clear that, as a proprietor, 
he has the right to make a general survey and measurement of the land com- 
prised in his estate. The defendants, in their written statement, do not deny 
the plaintiff’s title ; they say that they are not unwilling to pay him rent ; and 
although he has not, since his purchase, actually received any rent from them, 
in all probability owing to this dispute about measurement, he is, nevertheless, 
the persoxf admitted to be entitled to the receipt of the rents. There is nothing 
in the law whji^h precludes the proprietor of an estate from making a general 
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survey and mesureznent such as is contemplated by [ 690 ] ss. 25 and 37, merely 
because his estate happens to be sublet to a number of tenure-holders. The 
only excepted case is where there is a special agreement, and no such special 
agreement is pleaded in the present case. Under these circumstances, we think 
the judgment of the Subordinate Judge must be set aside, and this case must 
be remanded in order that he may proceed to do that which the law empowers < 
him to do. The costs will be assessed on the same scale on which the lower 
Court has assessed them, and will abide the result. 

Appeal allowed, and case remanded. 


[7 Cal. 690] 

The nth June, 1881, 

Present : 

Mr Justice Mitteb and Mr. Justice Maclean. 


Khoshelal Mahton and another Defendants 

versus 

Gunesh Dutt, ahas Nanhoo Singh, and another Plaintiffs." 


Limitatim — Time for presentinq Plaint — Betig. Act VTTI of 1869, s. 31 — Lwittation Act 

(XV of 1877) s, 3. 

The provisions of s. 5 of the Limitation Act (XV of 1877) apply equally to suits, under 
the Bengal Rent Act (Bong. Act VIII of 1809). » 

In a suit for rout, whore it appeared that a deposit had boon made in Court under the 
provisions of the Bengal Rent Act (Bong. Act VITI of 1809), and that the six •months allowed 
by s, 31 of that Act for the purpose of instituting a suit had expired on a day when the Court 
was closed for an authorized holiday, but that the plaint had been filed on the first day the 
Court ro-openod, — 

Held, that the provisions of s. Of of the Limitation Act (XV of 1877) applied to such cases 
and that, consequently the suit was not barred, 

- Oolap Cliand Nawlmkha v Krishto Chunder Pass Biwaa (I. L. R. 5 Cal., 314), 
and Hossin Ally v. Bonselle (I« L. R. 5 Cal., 906) followed. 

Purran Chunder Ohose v. Mutty hall Chose Jahita (I. L. R. 4 Cal., 50) di.ssented from. 
This suit, which was instituted on the 3rd December 1879, was brought to re- 
cover arrears of rent for the years 1284 to [ 691 ] 1286 (corresponding with 
the years 1876 to 1879) in respect of MouzasBargawan, Bozerg, Khord, etc,, Paf- 
gana Behar, Zilla Patna. The plaintiffs alleged that they held and owned a share 
in the lands under and by virtue of a purchase, and that collections and realiza- 
tions from the said share had continued to be made from before, and management 


♦ Appeal from Appellate Order, No. 297 of 1880, against the order of H. Beveridge, Esq., 
Judge of Patna, dated the 24th June f880, reversing the order of Baboo Sheo Burn Lai, Munsif 
of Behar, dated the 13th February 1880. 


t[Sec. 5 •--If the period of limitation prescribed for any suit, appeal or application expires 
_ . ^ , on a day when the Court is closed, the suit, appeal or applica- 

ProvisC ^ tion may be instituted, presented or made on the day that the 

clossd when period expires. re-opens : 

Any appeal or application for a review of judgment may be admitted after the period 
« X - 1 - of limitation prescribed therefor, when the appellant or applicant 

Proviso a.s to appeals aild Court that ho had sufficient cause fo» not present- 

applications for review^ appeal or making the application within such period.] 
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and settlement thereof since, the cultivation season of 1^86 F. S, (1877-1878) 
separately from the other shareholder ; that, previous to that date, settlements at 
different rates had been entered into between their vendor and his co-sharoholder 
and the cultivators, but that, in 1285 (1877-1878), the tenants, "of whom the 
principal defendant was one, agreed, by a fresh settlement, for the plaintiffs’ 
exclusive share, to pay an additional eight annas per bigha ; that, after such 
settlement, the defendant and the other tenants had, at the instigation of their 
co-shareholder, ignored such settlement, and deposited rent in the Civil Court, 
misstating the arrears and'the rents actually due , and that they first came to 
knowof such deposit on the 25th Jeyt 1286 (3rd June 1879). The second defen- 
dant, being the son of the principal defendant and living jointly and in commen- 
sality* with him, had been joined as a party but ho filed a written statement 
denying all interest in the land in question. Khoshelal Mahton, the princinal 
defendant, denied any such fresh settlement.. Ho alleged and pleaded payment in 
full up to the year I'SSfi (1877-1878), and wijjh respect to the rent due for that year, 
stated that it had been deposited in Court,under the provisions of the Rent Act. 

The Munsif dismissed the suit, on the ground that it was barred under* 
s. 31 of Beng. Act VIII of 1869, and that the Limitation Act (XV of 1877) 
did not apply to suoti suits ; and although he found that the rent in respect of 
1286 had been deposited on the 3rd Magli 1286 (llth January 1879) before it 
was due, he hold that that did not alter the case. « 

The Judge of the lower Appellate Court, while agreeing with the original 
Court on the point of limitation, had that question arisen, held, that no such 
pqint arose, and that the deposit by the defendant was not a deposit under the 
law, and that therefore s. 31 of the Rent Act did not apply. He considered that, 
[69S»] as the rent was not due till the Ist Assar 1286 (5th Juno 1879), and as 
it was deposited on the 3rd Magh 1286 (llth January 1879), it was not a 
deposit in dbmpliance with the law, as the plaintiff's were not bound to accept 
the rent before it was actually due , and that, as the provisions of s. 31 of Beng. 
Act VIII, 1869 were not applicable, the plaintiffs were not barred by limitation 
from recovering tlie rent for the previous ySars, although they sued more than 
six months after the date of the deposit. 

He, accordingly, reversed the decree of the lower Court, and remanded the 
case under the provisions of s. 562 of the Civil Procedure Code for trial on its 
merits. 

The defendants now specially appealed to the High Court against that 
decision. 

Mr. H. C. Meiides for the Appellants. 

Baboo Mohesh Chunder Choiodhry for the Respondents. 

The Judgment of the Court (Mitter and Maclean, JJ ) was delivered by 

Hitter, J.— The plaintiffs instituted this suit on the 3rd December 1879 
to recover arrears of rent for the years 1284, 1285, and 1286 F. S. (correspond- 
ing with the years 1876 to 1879). The defendants alleged, that the rents 
for the years 1284 and 1285 (1876-1878) had been paid in full, and that of the 
year 1286 (1878-79) having been deposited under the provisions of the Rent 
Act, the notice of such deposit was given to the plaintiffs on the 31st May 1879. 
They pleaded that the suit, not having been instituted within six months from 
the 31st May 1879, was barred under the provisions of s. 31 of the Rent Act. 

The Munsif held, that the suit was barred, while th6 Judge on appeal 
came to the contrary conclusion. T he latter oflBcer based his decision on the 
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ground that the deposit of the rent of the year 1286 (1878-79) was not legal 
under the Act, because it bad not then become due. 

It is contended before us that the Judge is wrong in assuming without 
evidence that the rent was not due. Although we are of opinion that the Judge 
ought not to have made any assumption of fact without ta^ng evidence, still we 
think upon [ 698 ] another ground that his conclusion is right. The last 
day of the six months from the 31st May 1879 fell upon an authorized holiday, 
and the suit was instituted on the first day the Court re-opened. 

Under these circumstances, we think that the suit should be deemed to 
have been instituted within the time limited by the law. The days during 
which a Court remains closed should he considered as non-existent. li^ is but 
reasonable to hold this, otherwise great injustice might bo done. Take for 
instance a case like this. A plaintiff comes to file his plaint on the last day 
allow^ed by law, and finds that the Court has been closed unexpectedly. It 
would be manifestly unjust to throvf out his plaint, if filed on the next day the 
Court re-opened, as barred by limitation. 

This Court has acted upon this* principle in the cases of Hossein Ally v. 
Donzdle (I. L. Bep., 5 Cal., 906) and Dabeo liaivoot v. Hceranmn Muhatoon 
(8 W. R., 223). We are a ware of contrary ruling in Purrayi Ghimdcr Ghose v. 
Mutty Lall Ghose Jahtra (I. L. B., 4 Calc., 50). This last-mentioned case was 
decided when Act IX of 1871 was the general Limitation Act. That law 
is no longer in force, and it has been decided under the present Limitation 
Act (XV of 1877), that the provisions of s. 5, which embody the principle laid 
down above, would apply to suits under the Bent Act ; see Golap Chasid 
Nowltwkha v. Krishto ChunderDass Ihswas (I. L. B., 5 Cal., 314). 

We are, therefore, of ojnnion that this appeal must fail. We accordingly 
dismiss it with costs. 

Appeal dismissed. 

NOTES. 

[Applicability of the provibions of Lin^tation Act to cases outside it. 

Followed in (1891) 18 Cal. 631 where the principle under sec. 6 of the Limitation Act 
was applied to an application under s. 230 0. P. C. (1882) as the applicant could not file tho 
application on the last day as the Court wab closed. Whim parties are prevented from doing 
a thing on a particular day by the act of the Court they must be x>crmitted to do that on tho 
next day. But secs. 6 and 7 of the Liinitution Act is not applio.iblo to suits under Bengal 
Tenancy Act. (1889) 17 Cal. 263 v here this case was explained on tho ground mentioned 
above.] 
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[ 694 ] The 18th July, 1881. 

Pbbsbnt : 

Mr. Justice Mittbb and Mr. Justice Maclean. 

Madary one of the Plaintiffs 

versus 

Goburdhun Hulwai Defendant.*^ 

Liberty to erect jplaces oj worship — Irregularity in place of trial —Distyict Judge holding his 

Cutcherry in a Munsifs Court* 

In iQdia, the members of a sect are at liberty to erect a place of worship on their own 
property* although it is more or less contiguous to a place alroridy occupied by a place of wor- 
ship appertaining to another soot. The people of any sect arc at liberty to erect ou their own 
property places of worshiff; -dither public or private, and to perform worship, provided that, in 
the performance of their worship, they do not cause m iterial aiinoyaiioe to their neighbours. 

Seshayyemgar v. Seshayyangar (I. L, B., 2 Mad., 14d) followed. 

Where a District Judge took advantage of his preseuce in the locality, and heard and 
decided a suit in the Munsif ’s Court, which had originally boon instituted iii that Court, but 
subsequently transferred to the Judge’s Court for trial, and it aiipoared that the course taken 
was with the consent, implied, if nob express, of both parties, who were represented at the 
hearing, — 

Heldt that the District Judge was justified in taking the course he had done 
This suit was originally instituted on the 28th March 1876 by three plain- 
tiffs* the plaint being filed in the Court of the Munsif at Aurangabad. The object 
of the suit was to have a shivah and thakiirbari erected by the defendant 
demolished, on the ground that it had been erected close to a mosque, and 
was therefore prejudicial to the plaintiffs* religion. The plaintiffs stated that 
the cause of action accrued on the 15th Mohorrura 1293 Ilijri (corresponding 
with 12th February 1876), the date on which the foundations of the shivali 
and thakurbari were commenced , and they ijrayed that it might be demolished, 
and the defendant prohibited from doing any new act contrary to the old usual 
practice, and thereby causing harm to their religious rites. 

The defendant stated in his written statement, that the plaintiffs wore 
only ryots, and therefore not entitled to bring the [69S] suit ; that, on the 
17th Sawan 1278 F. (corresponding with the 19th July 1871), he had taken the 
lands in question from the proprietors of the mouza, and eroctefl the sluvali and 
thakurbari, as well as sunk a well and planted trees, and that no one had till 
now raised any objection thereto ; and that, in addition, the mosque was never 
used, and consequently there could be no objection to his acts, on the ground 
of their interfering with the plaintiffs* religious rites 

On the 1st May isffi, the following issues were settled by the Munsif : — 

Is^. — ^Is the cause of action alleged by the plaintiffs dated correctly ? 

2nd . — Are the shivali and thakurbari erected by the defendant, likely to 
cause any interruption to the plaintiffs* offerin^prayers in the mosque ? If so, 
should the walls of the shivali and thakurbari be demolished ? 

On the 27 th June 1876, the Munsif held a local investigation, and found 
that the shivali and thakurbari were about forty yards distant from the mosque. 

On the 17th July 1876, the defendant applied for the transfer of the case 
from the Court of the Munsif, on the ground that he being a Mahomodan 

• Appeal from Original Decree, No. 34 of 1880, against the decree of G. Porter, Esq., 
Judge of Gya, dated the 27th Dooomber 1879. 
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would not adjudicate fairly on a matter relating to his own religion ; and on 
tJje 18th August 1876, the case was accordingly transferred to the Judge's file. 

Subsequently, in December 1879, the District Judge took advantage of his 
being at Aurangabad, and directed the parties to be present in the Munsif’s 
Court, and proceeded to dispose of the case. 

It appeared that, while the suit was thus pending, two out of the three 
plaintiffs had died, as well as the defendant, who was now represented by his 
widow. 

The District Judge took the deposition of the surviving plaintiff, and then 
finding that the facts o*! the case were undisputed held, that the litigation had 
originated out of a quarrel between the plaintiffs and the defendant, whose 
house was situated next to the mosque, and that the mere erection and con- 
struction of a shivali and thakurbari at a distance of forty yards from the 
mosque was not opposed to the' Mahomedan [ 696 ] religion, and could not, 
in any way, disturb or interrupt the plaintiffs' prayers. He accordingly 
dismissed the suit. 

. The plaintiff now appealed to the High Court against that decree, on the 
grounds that the Judge had no right to hold his cutcherry in the Munsif’s Court, 
but should have tried it in his own Court, and that he was wrong in dismissing 
the suit without summoning and hearing the plaintiffs’ witnesses, and that the 
proper issues had not been raised and tried in the case. 

Mr. Sandel for the Appellant. 

No one appeared for the Respondent. 

The Judgment of the Court (Mitter and MacjlrAN, JJ.) was delivered by 

Mitter, J. — The first objection taken before us is, that the District Judge 
was not authorized by law to hold his cutcherry in the Munsif’s Court but we 
do not think that there is any force in this objection. We find that this course 
was taken with the consent, if not express, yet implied, of both parties. 
The Judge says, he took the opportunity of his visit to Aurangabad to direct 
the parties to be present, in ordof that the cases might be decided, and then 
we find that the plaintiffs were represented by their pleaders, and probably 
this course was to the advantage of the plaintiffs, as they had probably already 
engaged their vakils in the Munsif’s Court, where this suit was originally 
instituted. 

The next objection taken to the Judge’s judgment is, that he is not right in 
holding that the plaint discloses no cause of action. We think that the view 
which the Judge has taken of the plaint is correct. Taking all the allegations 
stated in the plaint as established by evidence, w’^o are of opinion that the 
plaintiffs were not entitled to any of the reliefs expressly mentioned in the 
plaint, or to any cognate relief which the plaintiffs might have asked the 
Court to grant upon the plaint. Our view is supported by a recent Madias 
case of Seshayyangar v. Seshayyangar (1, L. R., 2 Mad., 143). The ruling in 
that case is to the following [ 697 ] effect: “Tn India, the members of a sect 
are at liberty to erect a place dt worship on their own property, although it is 
more or less contiguous to a place already occupied by a place of worship 
appertaining to another sect. The people of any sect are at liberty to erect, on 
their own property, places of worship, either public or private, and to perform 
worship, provided that, in the performance of their worship, they do not cause 
material annoyance to their neighbours.” 

We, therefore, dismiss this appeal without costs, as no one appears for 
the respondent. \ 

Awml dismissed. 
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(7 Oal. 697] 

The 1st July, 1881. 

Present : 

Sir Bichard Garth, Kt., Chief Justice and Mr. Justice Field. 

Nobin Chunder Dutt and others Defendants 

versus 

Modun Mohun Pal Plaintiff.* 


Sale tn executicm — Arrears of rent — Under-tenujr — Service Tenm es — / *ermnnent 
tenures — Tennre-at~nnll — Lcnicf possessio7i — Presmiiption. 

The plaintiff purchased a maurasi taluq at a sale pi execution of a docroo obtained against 
the taluqdar for arrears of rent of the taluq, and jhen sued to recover possession of certain 
lands held by the defendants within the taluq T\^e defence was, that the lands in question 
were held by the defendants under a iiatta which had been granted to their ancestor, in 1733, 
by the then taluqdars in respect of certain services to be performed by the grantees and their 
descendants. The Court of first instance found that the patta was genuine, and dismissed 
the plaintiff’s suit. On appeal the Subordinate Judge found that the 'patta was a forgery 
and that although the lands had been granted to the defendants’ ancestor m respect of services, 
yet^the plaintiff was entitled to khas possession, as he did not require the services to be per- 
formed. He, therefore, decreed the plaintiff’s claim. 

Held, that the decree was right, for having found that the patta on which tlic defendants 
chiefly relied was a forgery; the Suboidinate Judge was not bound, as a matter of law, to 
presume that the tenure was a permanent one merely from the fact of long possession of the 
lands. • 

This was .a suit brought by the purchaser of a maurasi taluq, which 
had been sold 'in execution of a decieo for its arreais [698j of rout against 
the defendants, tenants within the taluq, for khas possession of the lands 
held by them. Tlie material portion of dbhe plaint was as follows: — “The 
particulars are, that when the three Mauzas — Nabla, Ulai, and Udoypur — 
w^ere held by the deceased Brojokishore Boy, the deceased Gunga- 
gobind Roy, the deceased Surba Chunder Roy, and others, in maurasi right 
under the proprietors, the said inauiasi taluq was sold in execution of a 
decree for its arrears of rent due to the proprietor, and purchased by me jointly 
with my co-sharers ; that, under a private partition subseiiuently made by 
arbitration, the said purchased maurasi taluq was obtained by me alone, and 
accordingly f now own and Jiold the same ; that the defendants are holding the 
disputed lands in Mauzas Nabla, Ulai, and Udoypur, appertaining to the said 
maurasi tenure, on the allegation that they obtained the same as service-lands 
from the former maurasidars, hut the said maurasi mohal having been sold in 
execution of a decree for arrears of rent as alleged above, such service- tenure, 
even if it actually existed, became void under the law , and since the auction- 
sale, the defendants having left the service,-r-'^.c., on their not doing any 
service under the purchasers of the maurasi tenure, their alleged riglit of 
service- tenure has further become extinct ; that the . defendants are holding 
the lands without any right and without obtaining any settlement, although 
they have not any right to hold it ; that although I duly served a notice on 
the defendants in Pous last to take out a settlement of the said land from 

^ Appeal from Appellate Decree, No 418 of 1880, against the decree of Baboo Kiahen 
Chunder Chatterjee, Ofiieiating Subordinate Judge of Nuddea, dated the 27th of December 
1879, reversing the decree of Baboo Anund Mohun Surbadhicary, Munsif of Ranaghat, dated 
the 23rd of MarQhWL87d. 
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me or to give up poosesaion, up to the month of Oheyt 1284 (March — April 
1877)* they did not take out any settlement, nor give up possession of the 
land/’ 

The defendants hied a written statement, the material portions of which 
were as follow 

6. The defendants’ ancestor, Ramdeb Dutt, was, while living, a trust- 
worthy agent entrusted with the collection of rent of the debuttur lands of 
Ram Bhuddur Roy, the ancestor of the former proprietors of the plaintiff’s 
alleged maurasi ijara tenuye, and in lieu of his salary granted him a permanent 
maurasi patta dated the 15th Magh 1139 (corresponding with 27th January 
1733), in respect of fifty bighas of homestead [699] garden at a fixed rental 
of Rs. 12, stipulating to hoJd the same from generation to generation* The 
said patta contains a further stipulation to the effect .that, if the post be 
resigned, or the service be dispensed with, a yearly rental of Rs. 12 should 
be paid. The land in claim is covered by the said patta. As the said land has 
all along been held by us by bona fide payment of the aforesaid rent under 
the said patta from generation to generation, since before the time of the 
Permanent Settlement, we cannot be ejected from the said land. 

** 9. The allegations, that the disputed lands were held by us as obtained 
from the plaintiff’s predecessor, maurasidar, in lieu of certain service, and that 
it was left alter the plaintiff’s purchase of the mokurari ijara right, are all false. 

“ 10 Our predecessor, the deceased Ramdeb Dutt, used to collect the rent 
of the debutter lands of the deceased Ram Bhuddur Roy, and applied the same 
to the worship of the idol ; the said service was formerly done by our predeces- 
sors, and now it is performed by us : besides which we had nothing to do with 
the mokurari ijara mehal, and the land in claim was not granted in lieu of any 
service done in connection with the said mokurari ijara mehal.” 

The Court of first instance found that the patta of 1733 was genuine, and 
dismissed the plaintiff’s suit. On appeal the Subordinate Judge, after going 
minutely into the evidence, said Considering the evidence, as well as the 
surrounding circumstances, I am inclined to hold that the patta set up by the 
defendants is not genuine, and that the defendants failed to prove they had 
any ryotti right in the lands. The service in lieu of which the lands were 
originally granted to the defendants’ ancestor not being required by the plaintiff, 
the latter is entitled to call upon the defendants to surrender their lands.” He 
then reversed the decision of the Court below, and decreed the plaintiff’s claim. 

The defendants appealed^to the High Court. 

Baboo Hem Chunder Banerjee, Baboo Sree Nath Banerjee, and Baboo Bipro 
Dass Mookerjee for the Appellants. 

Baboo Rashbehari Qhose for the Resxiondent. * 

[700] The following Judgments were delivered : — 

Ciarth, C. J. — I think this appeal must be dismissed. The plaintiff sued 
to eject the defendants from certain lands, which the defendants and their 
father and grandfather before them had held for the performance of certain 
services. There does not appear to be any doubt as to what the services were, 
although the Subordinate Judge does not describe them ; because both parties 
seem to agree, that they consisted in collecting the rents of certain debutter 
lands, and paying those rents, or applying them in some way, for the worship 
of an idol. The defendants ’ case was, that they had a permanent tenure which 
had its origin in, a grant given to their ancestor in the year 1139, and the first 
Court having found" this grant to be genuine, dismissed the plaintiff’s suit* 


ion 



MODUN MOHUN PAL [1881] 


I«L. R. 7 Cal. 70i 


The Subordinate Judge took a different view. He considered, for the 
reasons which he gives in his judgment, that the documeift brought forward 
by the defendants was not genuine, and he believed it to Imve been fabricated 
within the last few years. At the same time bo finds that the defendants 
and their predecessors in title did hold the lands for many years in considera- 
tion of their rendering to the plaintiff certain services ; but he says — “The 
services in lieu of which the lands were originally granted to the defendants' 
ancestor, not being required by the plaintiff, the latter is entitled to call upon 
the defendants to surrender the lands. 

Eeading this passage in con]unotion with what the Subordinate Judge 
says in other parts of his judgment, T think ho means to say, that as the grant 
put forward by the defendants in support of their case is untrue and fabricated, 
he is not bound to make any presumption of a permanent grant in favour of 
men who have brought forward such an instrument, and tlievefore, notwith- 
standing the long possession, lie considered the holding to be at will , and as 
the services were no longer required, tlie p/aintiff was at liberty to put an end 
to the defendants' tenancy. 

Now the question for us is, liaving regard to the fact that the defendants, 
their father, and grandfather, and perhaps a generation before them, had per- 
formed the services in consideration [701] of holding the lands, whether the 
Subordinate Judge' was bound, as a matter of law, to presume that the defend- 
ants' had a permanent tenure. I think ho was not bound to make such a 
presumption. It may he, that he was at liberty to presume, if he had thought 
proper to do so, a permanent grant ; and that, in that case, we could not have 
disturbed his finding. But having declined to make such a presumption, I 
think we have no right to say that ho was in error. I certainly for one, am 
not disposed to assist men who have by means of a fabricated deed attempted 
to deceive t^ie Court, f should add, that if I thought there was any real 
doubt as to the nature of the services, or as to the nature of the evidence 
upon which the defendants’ case is based, I should have Jiad no objection, if 
my learned brother thought it necessary, to remand the case for further 
enquiry. But it seems to mo, tliat there is really no such doubt. Tlie parties 
are agreed as to the nature of the services, and the nature of the case set up 
by the defendants is plaint enough. I consider, therefore, that a remand is 
unnecessary, and that the appeal should be dismissed witli costs. 

Field, J. — I also think that no ground has been made out which would 
justify us in interfering in this case upon second appeal. The plaintiff is an 
auction-purchaser, and he sued to resume a certain tenure which he alleged to 
.have been held by the defendants in lieu of wages. 

The defendants, in support of their case, in the 9th paragraph of their writ- 
ten statement, denied that the plaintiff's account of the nature of the service- 
tenure was correct , and, in the 10th paragraph of tlieir written statement, they 
set out, what, according to their contention, was the nature of the service upon 
which the tenure has been held , and further, they set up an old patta bearing a 
date antecedent to the Permanent Settlement 

The Subordinate Judge has found against the genuineness of this patta, and 
that is a finding of fact with which we cannot interfere upon second appeal. 

But although the Subordinate Judge found against the genuineness of the 
patta, he seems to have been of opinion that the tenure was a service-tenure. 
He does not say in so many words whether he found the nature of the services 
£702] to be such as was alleged by the plaintiff, or sucli tis was allejged by 
the defendants. What he says in his judgment is this*^** The services in 
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lieu of which the lands were originally granted to the dafi^dants' snoestM^n# 
being required by the plaintiff, the latter is entitled to call upon the defenlants 
to surreiider their lands/* As I understand the Subordinate Judge, wfiat he 
means is this, that, notwithstanding the failure of the defendants to prove the 
patta set up by them, there was other evidence on the record — taking together 
the allegations of the plaintid and those of the defendants, and such evidence 
as had been produced on either side^ — which left no doubt on his mind that 
this tenure was really some kind of a service-tenure ; but that the defendants 
had not succeeded in proving the particular case set up by them, had not in 
fact succeeded in proving^ that the tenure was of such a nature that they were 
entitled to hold the land after they had ceased to perform the services. And 
if this was the intention of the Subordinate Judge, I think that we have not 
been shown that his view is incorrect. / 

I may observe that the patta upon which the defendants themselves rely, 
contains within it sufficient to' show, that they had no idea of setting up a 
tenure of such a nature that it depended upon any old village custom, or any 
other basis than that of a grant' by the zemindar, and this being so, if the 
services were such as alleged by the zemindar, I think we cannot say, as a matter 
of law, that the zemindar was not entitled to resume the land granted by him- 
self when he ceased to require the performance of those services. In this view 
I also think that the appeal must be dismissed with costs. 

Appeal dismissed. 


[703] FULL BENCH. 

The 17th June, 1881. 

Present : 

Sib Eichabd Garth, Kt., Chief Justice, Mr. Justice Pontipex, 
Mr. Justice Mohris, Mr. Justice Mitter, 

AND Mr. Justice McDonell. 


Syed Sufdar Reza Plaintiff 

ve7'sus 

Amzad Ali and another Defendants.*^' 


Regiiiration — Le(ise— ‘Agreement for lease — Doul Durkhast Proposal — Acceptance — * 

Contract — Faircrent— Regular appeal — Special appeal — Remand^ 

Full Bench rcferefuce — Practice. * 

Every lease, or agroemont for a lease in writing, must be registered before being given 
in eviifence. But a proposal in writing to take a lease of certain lands on certain terms, 
made by one person to another, need not be registered, unless the proposal in writing has 
been so accepted that the proposal and acceptance constitute a contract in writing. 

The defendant held lands under the plaintiff at a certain rate per bigba. The plaintiff 
brought a suit for arrears of rent on a new agreement alleged to have been entered into by the 
plaintiff and the defendant, whereby the latter agreed to pay a higher rate per bigba. The 
lower Appellate Court found ^at the new agreement had never, in fact, been entered into, 

* Full Bench Befet^ce in appeal^^om Appellate Decree, No. 2313 of 1879, made by Mr. 
Justice CUNNINGHAM and Mr. Justice PbinsNP, dated the leth May 1881, 
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IM^ A for Uie old iftte o£ rant without going into the iiuestion whether it wwi a 
lair <»E not* ' * 

InMit that the decision was correct. 

On a reference to a Full Bench from a special appeal, the Full Bench will decide the 
special appeal ; but on a reference from a regular appeal, the Full Bench will only decide 
the point referred, and send the case back to be dealt with by the bench which made the 
reference. 

This case was referred to a Full Bench by Cunningham and Pbinsep, 
JJ., on the 16th May 1881, with the following opinion : — 

The plaintiff having obtained an ex parte decree, the District Judge, at 
the hepiring of the appeal of the defendants, himself took a preliminary objec- 
tion lUbt raised either in the first Court or in appeal, and after giving the parties 
time to consider it, he dismissed the smt, setting aside the judgment of the first 
Court solely on those grounds. 

“ The District Judge held, that the plaintiff had based his suit on a doul 
durkhast, which bears on its face the words ‘ raunzur kur data, ’ and what 
purports to be the signature of the plaintiff. If this document be a memorandum 
of an agree-C704]ment to lease, it requires a stamp under sched. ii, art. 11, 
Act XVIII of 1869. 

If this document be a complete and binding lease, it ought to have been 
both stamped and registered. In either case the doul durkhast is inadmissible 
in evidence. 

** As regards the question of stamp, it is settled law that an Appellate 
Court is not competent to set aside a decree on account of the improper recep- 
tion of evidence by the first Court of a document which should have been 
stamped, or indeed to consider the matter, as it is an irregularity not affecting 
the merits of the case or the jurisdiction of the Court (s. 578, Act X of 1877). 
So far, accordingly, as this part of the case is concerned, even supposing that 
the District Judge is correct in holding that the doul durkhast should have been 
stamped, his judgment as an Appellate Court cannot be upheld. We would, 
however, refer to the case of Choonee Mundivi^w. Chundec LalVDass (14 W. R. 
178) and of Bibee Meheroonnissa v. Abdool Gunee (17 W. R., 509), in which it 
has been held that such documents need not be stamped. 

The lower Appellate Court was, however, competent to raise an objec- 
tion that the document had not been registered, and it now becomes necessary 
to consider this point. 

“ It may be urged that the addition of the words ‘ munzur kur data, * 
signifying the acceptance by the zemindar of the proposal made by the ryot 
to lease his lands for seven years, completes the agreement, and tliat there- 
upon the document became ‘ a lease ’ within the moaning of s. 17 {d) and s. 2 
of the Registration Act, HI of 1877, and should have boon registered. 

“ We are inclined to think that this contention is correct. The document 

• Bibi Zamirun. 

Signed, and Sealed for her by 
Ruhuman Buksh, her karpurdaz. 
Granted 28th Falgun 1286. 

Application for farming lease for seven years in respect of one anna 
five gandas two cowris two krauts in Goshwara Ilaka, Talqus Lugrao, 
[708 j Bahadurpur, Burnoi, and Pysari, the zemindari of Sircar Deori Kishengunj, 
Fargana Surjapur» ZUle, Purnea. The applicant shall pay to the sadr treasury 
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is to the following effect : — 

1271 Mulki. 
Bibi Zamirun, 
wife of Sheik 
Farhatulla. 



1. L. R. i Cal. m 


SYSID SCFDAtt SE2A i>. 


ihe sum of Es. 12373 of the ourretit coin, the jama for seven years, 
to 1292 Mulki. * 

Es. 

Prom 1286 to 1292 Mulki, being a period of 7 years 12,873 


For the year 1286 Mulki ... ... 1,839 

Bent for one year for 2 annas 12 gandas 1 cowri 

1 krant share ... ... ... 3,650 

Deduct for the share of Syed Haidar 

Eeza Saheb, zemindar ... ... 1,825 

Balance , ... ... 1,825 

Izafa ... ... 14 

Net jama . . ... 1,839 

For the year 11^87 Mulki .. ... 1,839 

For the year 1288 Mulki ... ... 1,839 

For the year 1289 Mulki * ... ... 1,839 

For the year 1290 Mulki * ... ... 1,839 

For the year 1291 Mulki • ' ... ... 1,839 

. For the year 1292 Mulki ... ••• 1,839 

Dated the 20th Phalgun 1286 Mulki. 


(On reverse.) * 



ik' 


Impounded and forwarded to the Collector of the District. 

F. Cowley, D. /. 


The 16th September 1879. 

Witnessed by — 


Didar Buksh and Hara Mirdha, inhabitants of Tifaligun]. * 

Faizu Mirdha, inhabitant of Majhya. • 

Doma Singh Jamadar, present resident of Kishongunj, Pargna Surjapur. 
Sheik Kariya Mirdha, present inhabitant of Kishengunj. 

“ Wo are unwilling to give effect to our opinion, because it would seem to be 
in conflict with Jbhat of two Divii|ion [706] Benches in the cases of Choonee 
Munder v. Chundec Lall Dass (14 W. E., 178) and Bibee Mehcroonmssa v. 
Abdool Gunee (17 W. E., 509) ; and we are informed tliat zemindars and 
tenants in this part of the country have adopted the system of doul durkhast, 
instead of executing and registering regular leases. 

** Under these circumstances we are of opinion, that the point should be 
decided by a Full Bench, and we accordingly submit the following question, 
viz,t whether an application of this description, embodying the tenant’s 
application for a lease on specified terms, and the landlord’s acceptance of those 
terms, attested by his signature and by the signatures of witnesses, is a 
document which should be registered, or whether it falls within the exception 
(h) to s. of the Act 


*CSoo. 17 : — The documeuts next hereinafter mentiond shall bo registered, if the property 
to which they relate is situate in a district in which, and if they 
Document of which have been executed on or after the date on which, Act !No. XVI of 
registration is compulsory. 1864, or Act No. XX of 1866, or Act No. VIII of 1871, or this 

Act came or comes into force (that is to say) — 

♦ »t! 


(7i) any document not itself creating, declaring, assigning, limiting or extinguishing 
any right, title or interest of the value of one hundr^ rupees 
and upwards to or in immoveable property, but merely creating 
a right to obtain another document which will when executed 
create, decUro, assign, limit or extinguish any such right, title 
or interest.] 


Documents merely create 
ing right to obtain oliher 
documents. * 


1080 


* 
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.^Mr. Af. i. Sandcl for the appellant. — This document is neither a lease nor 
anlijgMement for a lease, and does not require registration^ It is the tenant’s 
lettfi&l?, which is kept by the landlord, and no assent in writing is given to the 
lessee. Writing the word ‘granted* in the proposal is merely making a memo- 
randum of what has been doneby the landlord, and doesnot amount to an accept- 
ance in writing. Bibee Meheroonnissa v. Abdul Ounce (17 W. E , 509) is in point 
here. In Doedem Lamboum v. Pedgriph (4 0. & P., 312), the words “ we approve 
this draft” wore written and signed by the parties, and yet no stamp was neces- 
sary. [PONTIFEX, J. — An authority on the Stamp law is not an authority 
on the Registration law. The Stamp Act is a taxipg Act, and all taxing Acts 
must be construed strictl> .] See also Choonee Mimdur v. Chundce Lall Dass 
(H W. R., 178), Goluck Kishorc Acharjcc Chowdnj v. Nund Mohun Deij Sircar 
(IfifW. R., 394), Dunwaree Lai v. Sungum Lai (1 W. R., 280), Amjcd AH v. 
Ala Dtiksh (9 W. R.,-i537), Gungapersad v Gogiin Singh (1. L R., 3 Cal., 322 ; 

S. C., nom Karticnath Panday v. Khakun Sfhgh, 1 C. L. R., 328), and Narain 
Cumari v. Ramaknshna Das, (6 C. L. R., !286). The acceptance must bo com- 
municated in writing to the lessee in order*to be a contract. 

[707] Baboo Lai Mohun Das and Mr. Mcndies for the Respondents. * 

The Decision of the Full Bench was delivered by 

Garth, C. 3. — If the application of the defendants was accepted by the 
plaintiff by writing the word ‘ granted’ in tlie margin, we think tliat the instru- 
ment in question was a lease and therefore required registration. Even if it 
was an agreement for a lease, it also, in our opinion, required registration ; 
because, coupled with possession by the defendants, its effect clearly was to 
give the latter an interest m the property for the term mentioned in the doul ; 
and it does not appear that any other document to complete the transaction 
was contemplated by the parties. 

This view seems to us perfectly consistent with the two decisions, whicii 
are mentioned in the reference — the cases of Choonee Mundur v. Chtmdee hall 
Dass (14 W. R., 178) dJidBtbcc Meheroonnnsa v. Abdooi Gunee (17 W. R., 509), 
because, in those cases, the application f)f tlie tenant was not accepted in 
writing. It was a mere proposal, which was accepted, il at all, orally, in 
which case the entire lease or agreement not being in writing, did not lequire 
registration. 

In disposing of the second appeal, the only doubt which has occurred to 
us is, whether, as a matter of tact, the word ‘granted,’ which appears upon the 
document, was in itselt the accex^tance of the application, or whether the 
application had been previously granted orally by the plaintiff or his agent, and 
•the word ‘granted’ was afterwards written by the plaintiff for his own 
purposes. 

Certain it is, thalT the document was not returned to the defendants, but 
was retained in the plaintiff’s own keeping. 

Had the question of registration been raised in the first Court, some 
evidence might have been given upon this ppint ; but it was raised on appeal, 
and then not by the defendants but by the Judge, so that the plaintiff had no 
opportunity of giving any explanation. 

We think, therefore, that the case should go back to the Court below, in 
order that this point may be enquired into. [708] There is no doubt a certain 
decree of danger in allowing evidence on such a point to be given after the case 
has been discussed ; but the lower Court will of course be quite alive to that 
danger, and will deal with any evidence that may be adduced on the part of the 
plaintiff with due caution. 

• • 
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A 

It has been sti^esied to us that the defendants had a duplioate 
in their own hands duly accepted in the same way by the plaintiff, 
had, there will of course be an end of the question. 

We think that the costs in this OouiMbnd in the Court below should abide 
the result. 

Case remanded. 



NOTES. 

[REGISTRITION— PROPOSAL TO TAKE A LEASE NEED NOT BE REGISTERED 
UNLESS THE PROPOSAL^AS BEEN ACCEPTED IN WRITING- 

Followed in (1881) 7 Cal. 717 where it was held that a doul containing a proposal by a 
tenant to take up certain land did not require registration. So also an amalnama con^lln- 
mg a recital that a lease would be granted to the tenant after 9 years on fulhlment of edmin 
conditions was held not to require registration as it is not a lease or an agreement to lease 
(1906) 33 Cal. 502. A doul not embodying a special agreement but only containing memo 
of rent payable did not require registration J1911) 11 0. L. J. 22.] 


Maharaja Luchmissur Singh Plaintiff 

versus 

Mussamat Dakho Defendant 

and 

Maharaja Luchmissur Singh Plaintiff 

versus 


Rung Lai Defendant.'*' 


•These two cases were referred to a Full Bench by CunnIngham and 
Prinsep, JJ., under the same order of reference as was made in the foregoing 
case of Syvd Suldzr Bezs, v. Amzs^ AIL The douls in those cases did not 
contain the term for which the lands were said to have been granted, and were^ 
not signed by the parties. The defendants had been tenants of the same lands 
previously to the making of the alleged agreement evidenced by the douls, and 
^jat a rate of rent lower than that mentioned therein. The lower Appellate 
^ Court found that no new agreement had in fact been entered into, and gave 
the plaintiff a decree for the old rent only. The plaintiff appealed. | 

Mr. H, Bell and Baboo Bam Chum Mitter for the Appellant. — These douls 
are' ordinary village papers ; it would be impossible to register such document ; * 
see Registration Act, [709] s. 21, Kedarnauth Dutt v. ShamloU Khettry 
(11 B. L. R., 405) shows, that no document requires registration unless it forms 
the whole contract between the parties. This case comes within the principle 
of Ounga Persad v. Oogun Sing (I. L. R., 3 Cal., 322 ; s. c., nom Karticknath 
Panday v. Khakun Singh, 1 0. L. R., 328). Even if the Judge did not find the 
new contract was entered into, he fthould have given a decree for a fair rent, and 
not for the old rent merely, [Mr. Gregory. — That does not arise in this reference. 
Garth, 0. J. — When we sit in a Pull Bench, on a reference from a special appeal, 
we decide the special appeal ; when we sit on a reference from a regular appeal, 
we merely decide the point referred and sent the case back.] Counsel also 
referred to Ourtie v. Chatty (11 W. R., 620). 

* Full Bsnoh Befevenee in appeal from Appellate Decree, No. 708 of 1880 made by Mr. 
Justice OvmninghMU and Mr. Justice Prinsep, dated the 30tb May 1881. 
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Mr. Chregory and Baboo Nil Madhub Sm for the Bespondent. 

Jad^ment of the Full Bench was delivered by 

th, C. J. — We think that, as the douls in both these cases contained 
a portion only of the terms upon wMch the new lease or settlement was to 
be granted, they were neither leases, nor agreements for leases, within the 
meaning of the ^gistration Act, and consequently were admissible in evidence 
without having been registered. 

t But as it has been found as a fact by the lower Appellate Court, that the 
rangement for the new lease was never, in fact, completed, we think that the 
istrict Judge pvas right in holding that the new refit had not become payable ; 
and that, under such circumstances, the Court was not at liberty to go into 
the- question of what was a fair rent, but was bound to give the plaintiff a 
decree for the old rent^only. 

Both appeals must, therefore, be dismissed with costs. 

* Appeals dismissed, 

NOTES. 

- f Followed in (1881) 7 Cal. 717. Agreement reducing rent does not require registration 
or need not be reduced to writing as it is not a lease (1896) 24 Cal. 20.] 


[710] APPELLATE CIVIL. 

The 11th June, 1881, 

Pee SENT : 

Mr. Justice Mittee and Mr. Justice Maclean. 

Chaturi Sing and others* - Defendants 

versus 

Makund Lull and another.?. Plaintiffs." 

# 

Ejectment of tenant holding over — Notice to quit. 

There is no difference in Law between the position of a ryot holding without a patta and 
that of one holding over after the expiry of the term covered by a patta, with the consent of 
his landlord. 

Such a tenant cannot bo evicted without a reasonable notice to quit being given ; and 
the relationship does not come to an end at the expiration of each year, without some act on 
the part of the landlord and tenant jointly, or of either of them. 

Bam Khelawun Singh v. Musaamut Soondra (7 W. R., 162) followed. 

This was a suit to recover possession of five bighas four cottas of land, 
which the plaintiffs alleged were held by them under a patta, and from which 
they had been wrongfully evicted by the defendants. The plaint stated that 
the tibd in suit was in the occupation of the ^plaintiffs from the time of their 
father, under a patta granted by the former proprietors on the 25th Jeyt 1278 
P. (corresponding with 29th May 1871) ; that, on the 12th July 1878, the 
defendants, who were the purchasers of a certain share in the estate in which 
the land was situated, attempted forcibly to oust the plaintiffs from it, and 

* Appeal from Appellate Decree, No. 213 of 16to, against the decree of Baboo KaUy 
Prosonno Mookerjee, Subordinate Judge of Barun, dated the Slst December 1879, reversing 
the decree of Baboo Tara Prosono Banerjee, Munsif of Chapra, dated the 26th June 1879« 

• o 

* , 
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thereupon the latter^lodged a complaint in the Criminal Court, which, on the Snd 
August 1878, referred them to a civil suit ; and that, under the colqur of^t|^d.t 
order, the defendants had wrongfully* dispossessed the plaintiffs on the^ipae 
day. The defendants denied the plaintiCfsHitle to the land in suit, and stated that, 
neither they, nor their father, had ever been in possession of it, C7H] but that 
the land formed the zerat property of the malioks, and had been for the Bust , 
two years in the khas possession of them, the defendants, who were the pur- 
chaser of eight pie, eighteen krants, nine and-a-half masants share of the 
estate in which it layf 

The only issues settled in the suit were, whether the plaintiffs held the land 
in dispute as tenants, and wiiether they had been wrongfully evicted from it by 
the defendants. 

It appeared that the patta dated the 25th Jeyt 1878 F. (corresponding 
with 29th May 1871) was only for one year, — namely, 1279 (1871-72). 

t 

The first Court dismissed tho'suit, holding th cat the genuineness of the 
patta had not been satisfactorily established, and as the plaintiffs based their 
title solely on that patta, the .suit could not I)e maintained, and that they 
could not fall bick on “ mere possession ” , that even if the patta was genuine, 
the mere fact of the landlord having permitted them to hold over for some 
years after its term had expired, mz., till 1285 F. (1877-78), did not create , 
in their favour any light of occupancy ; and that they were, therefore, 
only yearly tenants, and had not been illegally ejected, as they had been 
ejected at the end of the year. The lower Appellate Court, however, reversed 
this decree, holding that the plaintiffs’ suit was not based on the patta, iihat 
being only the document under whicli the plaintiffs* possession commenced ; 
and that, therefore, the plaintiffs’ case would not, in any way, be prejudiced 
by their failing to prove the patta , and, in addition, the Subordinate Judge 
considered that the evidence was legally sufficient to prove fts* genuineness, 
and that he saw no reason to disbelieve it , that in any event there was ample 
evidence that the plaintiffs Jiad be^n in occupation for some years on payment 
of rent to the nialicks, cand that they wore, therefore, to bo taken as tenanta; 
at-will and entitled as such to a reasonable notice to quit, expiring with the end 
of the year, before they could bo ejected. 

The defendants now specially appealed to the High Court, 
j Mr. Sandel and Baboo Prait Nath Pundit for the Appellants. 

Baboo Bujunee Kant Danerjee for the Respondents, 

[7i2] The Judgment of the Court (Mitter and Maclean, JJ.) was 
delivered by 

Mitter, J. — It is found by the lower Courts, that the plaintiffs held the 
» disputed land in jote, and were ousted by the defendants in April 1285 (1878) 
without any notice. It is also found, that they had not, before ouster, acquired 
a right of occupancy. The defendants are owners of a fractional share of the 
estate in which the lands lie, but l^hey claim an exclusive right to them their 
zerat. The suit was dismissed by the first Court, while the lower Appellate 
Court, reversing that judgment, has awarded a decree, on the ground that the 
plaintiff’s could not be legally evicted without a reasonable notice. 

It has been contended before us, that a ryot not having a right of occu- 
pancy may evicted at the end of the year without a notice* No doubt, a 
^yot holding under a patta having a fixed term may be evicted without notice 
at the end of the Tfixed terra. BuL that is not the case here. The plaintiffs 
.allege. that their father obtained a patta for one year, viz,, 1279 (1871-72), and 
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they were allowed to hold over till Assin 1285 (October 1877), vdien they were ' 
di«|^8se8sed. This patta was rejected as not established,^ by ^ the Munsif, but ^ 
tic "Appellate Court has expressed no final opinion regarding it, although it is 
inclined to believe its genuineness. 

But, in the opinion of the Appellate Court, this point was immaterial, 
'fhe lower Appellate Court is right in that view ; because, so far as the point 
;raised in the case is concerned, there is no difference in tlie law between the 

f josition of a ryot holding without a patta, or that of one holding over after 
he expiry of the term of a patta. 

The lower Appellate Court mainly relies uporf the Full Bench decision in 
Bwjendronath Mookeerjee v. llaseednr Buhoman Khundkar (25 W. E., 329). 
But what is decided in it is, that a suit for possession cannot be treated as a 
notice in the case of^ ryot entitled to a notice to quit. But however, in 
Bam Khelmvun Simjli v. Mnssamvi Soondm (7 W. R., 152), the point was 
decided in accordance with tiio view taken bv the lower Appellate Court. 
[713] We also think that the view of tlM3 law taken by the lower Appellate 
Court is deducible from the provisions of s. 20 of Beng. Act VIII of 1869^, 
which lays down that ryots like the plaintiff’s cannot relinquish without a 
notice to the landlord. In our opinion it follows from this, that a landlord 
cannot evict such a tenant without a notice , because, in order to justify an 
eviotion without a notice, it must be held that the tenancy, unless renewed,^ 
comes to an end at the end of the year. But if that were so the ryot could 
throw up the land without a notice. 

, Tlie relation of landlord and tenant cannot be said to have ceased so far as 
iTie landlord’s right to evict is concerned, hut not with reference to the ryots’ 
right to relinquish. But it seems to us, that the relationship does not come 
to an end at the expiration of each year, without some act on the part of the 
landlord an^ tenant jointly, or of either. 

If the law were otherwise, the ryots would have been placed in a very 
disadvantageous position. It is generally the case that ryots of this class 
^ derive their livelihood from cultivation only. 

If they were liable to he evicted without notice at the end of the year, they 
would find in many cases, great difficulty in obtaining a suitable quantity 
of land for cultivation from other zainindars. 

On the whole wo tlnnk that the lower Appellate Court has laid down th^ 
law correctly. The appeal is dismissed v,^ith costs. 

Appeal dtsmtsseJ. 


NOTES. 

[LANDLORD AND TENANT— HOLDING OYER-NOTICE TO QUIT— 

Followed in (18851^ 20 Bom. 759, where it was held that even in the ca.se of tenancy 
constituted by holding over reasonable notice to quit was necessary to determine the tenancy. " 
See also (1887) 14 Cal. 323, where it was held that notice to quit was necessary to enable the k 
, reversioners to eject the tenants let in by the widow.] 
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I. L. ». 7 Crt. 7U' JONMJSOTOY MULLICK v. 

[7H1 FULL BENCH. 

The 9th June, 1881. 

PBESENT : 

Sib Eichabd Gabth, Kt., Chief Jttstioe, Mb. Justice Pontifex, Mb. 
Justice Mobbis, Mb. Justice Mitteb, and Mb. Justice McDonell. 


Jonm^njoy Mullick Plaintiff 

versus 

Dossmoney Dossee Defendant."^ 


Mortgacfc-hmicl — Mmicji- Decree — Mm Ighge-Deci ee — Sale in Execution — ^forU|agee*s Lien, 

c 

A mortgagee who elects to take a mongy-decree, and becomes himself the purchaser of 
the property mortgaged at a sale in execution of that decree, may bring a suit to enforce his 
4ien against a person who purchased the right, title, and interest of the same debtor in the 
same property, at a prior sale in execution of a prior money-decree. 

Dosamoney Dossee v. Jonrnenjoy Mulhcl (I. L. R., 3 Cal.,3G3, S.C., 1 G. L. R., 44G) 
overruled 

*^This case was referred to a Full Bench by CUNNINGHAM and Prinsep, 
JJ., on the 2nd June 1881, with the following opinions : — 

This matter, in a different form, lias already been before a Division Bench 
of this Court (Jackson and Kennedy, JJ). The judgment delivered has been 
reported in I. L. E.. 3 Cal., 363, where the facts are fully set out. 

The parties in that and the present case are the same. In that case the 
plaintiff, the mortgagee, having purchased in execution of his own decree obtained 
under s. 53 of the Registration Act of 1866, sued the purchaser of the right, 
title, and interest of the mortgagor, to enforce the lien created by the mortgage- 
bond against the lands purchased. That suit was dismissed for reasons stated 
in the judgment. 

The plaintiff* has now sued for possession of the property itself. 

Having regard to the uncertainty felt by us, and by other Judges of this 
'^ourt, regarding the effect of the judgment of [718] the Full Bench in Syud 
Ennam Miymtazoodeen Mahomed v. liaj Cooviar Dass (14 B. L. R., 408 , S.C., 23 
W. R., 187), to the judgment delivered by a Division Bench of this Court in a 
previous suit between the parties now before us (I. L R., 3 Cal., 363 ; S.C., 
1 0* L. R., 446), aud to the importance of having the law clearly and authorita- 
tively determined, we refer this case to the Fu)l Bench for determination of the 
following questons : — 

Is^. — Can the purchaser under the decree obtained on the specially-regis- 
tered bond sue the first purchaser for restoration of the mortgaged property ? 

2nd, — If he can sue for restoration of the mortgaged property, is he bcjjjlxid 
to give the first purchaser the opportunity of re-deeming the property ? 

Srd. — In such a case are the rights of a purchaser from the mortgagor 
previous to the passing of a money-decree in favour of the mortgagee, different 
from those of a purchaser subsequent thereto but without notice of any 
proceedings taken ? 

* Full Bench Reference in Appeal from Original Decree, No. 9 of 1880, made by Mr, 
Justice Cunningham and Mr. Justice Prinsep, dated the 2nd June 1881. 



DOSSMOKEY DOSBEE [18S1] * t, L. R. 7 Cal. 716 

ith — If he has previously sued the first purchaser for a declaration that 
he held the property subject to the mortgage, and that suit has been dismissed, 
would a second suit brought for possession be barred by ss. 2 and 7 of Act YIII 
of 1859 ? 

Baboo Bashbehary Ghose for the appellant. — Tlie Full Bench case of Synd 
Emam Momta^ooddeen Mahonied v. Baj Coomar Bass (14 B. L. B., 408 , s. C. 23 
W. B., 187) is conclusive of this case. Tliere it is laid down that a suit for a 
money-decree is the same as a suit for a mortgage-decree ; and that being so, 
the doctrine of hs pendens applies. [Mitter, J. — The ’doctrine of Us pendens 
must be limited to cases in which the property is the subject-matter of the 
suit. PONTIFEX, J. — One effect of applying for a money-decree is to turn the 
debt into a judgment-debt, and interest is given only on the judgment- debt at 
the Court rate, 6 per cent. ; but the lien remains the same. 

Baboo Srinath Dass for the Besponderit. 

The decision of the Full Bench was delivered by 

Garth, C. J. — We think that the first question should be answered in the 
affirmative. • 

[ 716 ] Tlie plaintiff has clearly no right to sue for the restoration of the 
mortgaged property. His proper course, in our opinion, was that which he 
adopted in the first instance, — namely, to sue to have his lien upon the 
prdi^erty declared. 

The High Court’s judgment in Dosstnoney Dossee v. Jonvicnjoy MulUck 
(I. L. B., 3 Cal., 363 ; S. C., 1 C. L. B., 446), appears to us to be erroneous. 
Tke learned Judges in that case seem to think that because the plaintiff' had 
obtained a decree for his mortgage-money, he had thereby lost his lien ; but 
this •is not so. There is ample authority in this Court to show that such a 
proposition is unfounded. A man who has an equitable lien for a simple con- 
tract-debt cldfes not lose his lien by turning his debt into a judgment-debt. 
Under certain circumstances he may bo restrained from pursuing both his 
remedies simultaneously ; but having enforced one remedy without fully realiz- 
^ing his debt, he may afterwards proceed to enforce the other : see Barker v. 
^ Smart (3 Beaven, 64). 

It has been suggested to us that the judgment and decree wore not 
properly signed ; but whether they woi’e or not, wo are unable in this suit to 
give the plaintiff' any relief. Of course, it is quite open to him to make an 
application in the former suit to the proper Division Bench, either for a rehear- 
ing or a review, as he may be advised. 

The second question referred to us, we do not think it necessary to answer. 

MOTES 

[EFFECT OF HORTOASEE TAKING MONEY DECREE— REGISTRATION ACT. OF 
1866, SEC. 83— 

Mortgagee taking money decree does not extinguish the lieu, but, if the decree is executed 
and sale takes place, lien is extinguished (1884) 10 Gal 567. See also (1887) 14 Gal. 464. 
Even after obtaining decree he can enforce the lied in execution, but against purchaser of 
mortgaged property he can only enforce the hen by separate suit ; but if the decree is barred 
suit is also barred : (1884) 10 Cal. 567. If the mortgagee in a suit when the mortgage takes 
only a money decree, he cannot bring a separate suit for sale of mortgaged property, as the 
suit would be barred by tes judicata : resjudicate (1U06) 33 Gal. 847 

II Cited in (1881) 7 Cal. 677 for showing that 3 Cal. 363 is invited by > this decision.] 
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LaLL JHA t). 

^ £7173 APPELLATE CIVIL. 

The 20th Jwic, 1881^ 

Present : 

Sir Richard Garth, Kt., Chief Justice and Mr. Justice McDonell. 

Lall Jha Plaintiff 

versus 

Negroo Defendant.' 


Landlord and Tenant — Lease — Agreement to Lease — Donl Datkhasi —Proposal — 

Aocepianje — Omtraetin wniuv^ — ItvjiUration Act {[FT nf 1877), s. 3. 

Where a doiil daikhast amounts to notfiiing iii>ie Lh.in a proposal In a tenant to pa> a 
eortain rent for certain liirl, it doei not aiiiount to a lease or to an agrconicui for a lease, 
•and does not, therefore, require registration. Dut if the proposal has been so accepted, that 
the proposal and aecoptauco constitute A contrict in writing, then such contiacc must be 
registered. 

Syed Sufdar Beza v. Amazad Ah {Ante p. 703) and Maharaja Liichmissur 
^Smgh V. MussamiU Dakho {Ante p. 708) followed. 

Choonee Mundiir v. Chimdee Lall Dasn (14 W. R , 178) and Bibcc 
Meheroonhissa v. AhdiU Gimoe (17 W R , 509) distinguished. 

This was a suit for arrears of rent. The plaintiff alleged that the def^- 
dant had obtained a malguzari tenure of the lands for which the rent was 
claimed, under a doid darkhast dtsAed the 2nd of Ajiril 1876, at a yeaily rent of 
Rs. 46 ; and that he had made default in payment. The defendant j3enied that 
he held the lands at the rate alleged by the plaintiff’, and also pleaded payment. 
The Court of first instance gave the plaintiff' a decree , but this decree was 
reversed on appeal to the District Cqprt of Purneah. The material portion of 
the Judge's judgment was as follows . — 

“ The suit proceeded on a dottl darkhast dated the 2nd of April 1876. Now 
the doul purports to be signed by throe witnesses, and it contains the words : 
* ishye darkhast ha?nara mimbtulai San 1284, sal laghayat San 1286, sal mulktke, 
str-i-sal sezamin ziinvia kiya. Jama salana mubligh 46 rapavja, [718] zarh halba 
mujihtafsil had kharij pay a. Pativari salha sal diya karengec.* It clearly is a 
kabuliat for a term of three years, and it ought to have been registered under s. 17 
(4) Act VIII of 1871. I find it is not uncommon to put forward as mere 
applications for settlement, documents, which are really contracts, or portions 
of final agreements (in regard to leases) reduced into writing, the object being 
to evade the registration laws. 1 hold that the present doiU darkhast is really 
a counterpart of a lease and an undertaking to occupy, and falls within the 
definition of a lease in s. 3,1 Act VIII of 1871. As this document contains the 
terms of the alleged contract beJbween the plaintiff and the defendant, the 
document itself is the only evidence of those terms (s. 91, Evidence Act) which 


* Appeal from Appellate Decree, No 719 of 1B80, against the decree of F. Cowley, Esq., 
Officiating Judge of Purneah, dated the 1st December 1879, modifying the decree of Baboo 
Lai Behary Dey, Muiisif of Kishengungo, dated the 31st July 1879. 

_ ^ ... , ffSeo. 3 : — In this Act, unless there bo something repugnant 

Interpretation clause. ^ the subject or context- 

^ Lease’’ moludos a counterpart, a kabuliat, an undertaking 

• to cultivate or occupy, and an agreement to lease.] 


« • 
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can be accepted : and as the document cannot be put in for want of registration, 
the plaintiff's case as to the enhanced — for it is admitted tb be an enhanced — 
jama must fail." The plaintiff appealed to the High Court. 

Baboo Bajendro Nath Bose for the Appellant. 

Mr. Sandel for the Respondent. 

The Judgement of the Court (Gakth, C, J., and McDONliLL, J.) was 
delivered by 

Garth, C. J. — So far as we can see, the District Judge appears to have 
rejected the doul darkhast, which was offered in evidence in this case, upon 
insufficient grounds. In tlie case of Maharaja LitcJirnissur Sinfjh v. MussaimU 
Dakho {Ante, p. 708), we decided in a Full Bench of this Court that a doul 
darkhast, if it amounted to nothing more than a proposal by a tenant to pay 
a certain rent for certain* land, does not amount to a lease or an agreement for 
a lease. If it is accepted in writing by the landlord, it is a different thing. In 
another case — Syed Sufdar Bezaw. Amzad^AU {Ante,i^. 703) — which we also 
decided in a Full Bench, the document was*not only a proposal for a lease, but 
had the word ‘ granted ’ signed by the landlord himself upon it. In that case 
we considered, that if that word was written upon the [ 719 ] document in token 
of the acceotance by the landlord of the tenant’s proposal, it would require 
registration, because it would then amount to a complete offer by the tenant and 
an acceptance by the landlord of the terms of the proposed lease. 

On the other hand, it was decided by this Court, in Ghoonee Miinder v. 
Ghundee Lall Dass (14 W. R., 178) and in Bibee Mehcroonm ssa v. Ahdool 
Gituee (17 W. R., 508) that a doul darkhast being a more proposal for a lease, 
unaccepted by the landlord, was not a lease within the meaning of the Regis- 
tration Act. That is a very plain distinction, and wo think, bjaving regard to 
the rule laid down by the Full Bench, that the document here Was admissible 
in evidence, !tnd was improperly rejected. 

The case must go back to the lower Court for retrial If it should turn 
out that the landlord has agreed to the proposal of the tenant in writing, the 
document will of course require registration. The costs of this Court and of 
the Court below will abide the result. 

Gasc remanded. 
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The 6th May and 20th Jttly, 1881. 

Present : 

Mb. Justice Mitter and Mr. Justice Macdean. 


Birajau Kooer Defendant 

versus 

Bam Churn Lall Mabata and another Plaintiffs.’^ 


lleceiver, Appointment of — Eeference to Dtsb ict ConH — Appealable Order — Civil 
Procedure Code (Act X of 1877), ss. 505, 501, and 505. t 
No Appeal lies from an order passed under s. 505 f of the Civil Procedure Code by a Court 
subordinate to a District Court, submitting the name of a person sought to bo appointed a 
receiver, together with the grounds for the nomination, such being only a preliminary order 
or expression of opinion , and not an ord^r under s. 503.} 

Nor does an appeal lie from the order of the District Court confirming such nomination, 
but the District Court ought, when the question is raised, to decide on the necessity for the 
appointment of a receiver, the words or [720] pass such other order as it thinks ht” in 
s. 506 being sufficient to include that question, and not merely to decide the fitness or 
otherwise of the person nominated to the office of receiver. 


• Appeal from order, No. 28G of 1880, against the order of H. W. Gordon, Esq,, Offici- 
ating Judge of Tirhoot, dated the 4th September 1880, affirming the order of Baboo Amrita 
Lai Pal, First Subordinate Judge of that district, dated the 21st August 1880. c 

f(Sec, 605 : — The powers conferred by this chapter shall bo cxercibcd only by High Courts 
and District Courts. Provided that whenever the Jud^c of a 
Courts empowered pnder Court subordinate to a District Court considers it expedient that 
this chapter. " a receiver should bo appointed in any suit beforf* him be shall 

nominate such person as he considers fit for sWh appointment 
and submit such person’s name, with the grounds for the nomination, to the District Court, 
and the District Court shall authorize such Judge to appoint the person so nominated or pass 
such other order as it thinks fit.] * 

}[Scc 503 : — ^Whenever it appears to the Court to bo necessary 
Power of Court to for the realization, preservation oi better custody or management 
appoint receivers. of any property, moveable or immoveable, the "subject of a suit^ 

or under attachment, the Court may by order 


(i) appoint a receiver of such property, and if need bo, 

(6) remove the person in whose possession or custody the property may be from the 
possession or custody thereof ; 

! c) commit the same to the custody or management of buch receiver and 
d) grant to such receiver such fee or commission on the rents and profits of the 
property by way of remuneration, and all such powers as to bringing and 
defending suits, and for the realization, management, protection, proberva- 
tion and improvement of the property, the collection of the rents and profits 
thereof, the application and disposal of such rents and profits, and the execution 
of instruments in writing, as the owner himself has, or such 6f those powers as 
the Court thinks fit. 


{e) Every receiver so appointed shall 

itoViiHfino 8ive such security (if any) as the Court thinks fit duly to 

receiver s iiaoi x, . account for what he shall receive in respect of the property. 

(f) pass his accounts at such periods and in such form as the Court directs, 

(.7) P^y balance due from him thereon as the Court directs, and 
(h) be responsible for any loss occasioned to his property by his wilful default or 
gross negligence. 

Nothing in this section authorize^ the Court to remove from the possession or custody 
of property under attaqhment any person whom the parties to the suit, or some or one of 
them, have or has not a present right so to remove ] 
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This appeal arose out of a reference by the Subordinate Judge of Tirhoot, 
under s. 505 of the Civil Procedure Code, to the District Judge. The plain- 
tiffs applied under s. 492 " for the issue of an interim injunction restraining the 
defendant from realizing the profits of the immoveable properties, or the debts 
due to the estate and to a certain firm which formed portion of the estate, or 
from otherwise dealing with the property, the subject-matter of the suit then 
pending. The Subordinate Judge, in dealing with the application, considered 
that the facts did not justify him in granting the injunction sought for, but he 
thought that sufficient cause had been shown for the appointment of a receiver ; 
and accordingly, having nominated a person to fill thaf post, referred the matter 
to the District Judge. 

.The latter officer declined to go into the question as to whether the Subor- 
dinate Judge was justified in coming to the conclusion he had done, and as no 
objection was taken to the fitness or otherwise* of the person so nominated, he 
authorized the Subordinate Judge to makethS appointment He also expressed 
an opinion that an appeal lay against the t^uboidinate Judge’s order under 
s. 503, and that it was for the Appellate Court to consider whether the appoint- 
ment of a receiver was expedient or otherwise. 

The defendant appealed to the High Court. 

The case first came on to be argued on the 6th May, 1881, when 

Baboo Chuuder Madhub Ghose and Baboo Kiirima Sindhoo Mookerjee ap- 
peared for the Appellant. 

Baboo Mohesh Chmidcr Chowdhry and Mr. 0. Greqory for the Respondents. 

Thp Judgment of the Court (Mitteii and Maclean, JJ.) was delivered 
by 

Mitter, J%-rThe respondents in this case are plaintiffs in a suit for re- 
covery of the property of two brothers, their [721] nephews, now dead, which 
is in the possession of the appellant, the widow of one of them. 

The respondents prayed for an injunction under s. 492 of the Code to 
restrain the defendant from wasting or alienating the property which consists 
of moveables and immoveables, including a money-lending business of some 
extent. The Subordinate Judge, however, on the evidence submitted to him, 
thought that there were no grounds for issuing such an injunction as was asked 
for; but then he proceeded to find that it was necessary for the realization, pre- 
servation, and better managenient of the property in dispute, that a receiver should 
bo appointed, and accordingly submitted the name of a suitable person to the 
•District Judge, who sanctioned the appointment. The appellant objected to 
the appointment of any receiver, and the Judge considered that he had no 
authority to enter into that question , his functions under s. 505 being, in 
his opinion, confined to considering the fitness or unfitness of the person 
nominated by the Subordinate Judge for the post. 

Cases in which temporary "[Sec 492* — If in any suit it be proved by affidavit or 

injunction may be granted, otherwise 

(a) that any property in dispute in a suit is in danger of being wasted, damaged or 
alienated by any party to the suit, or wrongfully sold in execution of a decree, or 
(&) that the defendant threatens, or is about to remove or dispose of his property 
with intent to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain such act, or give 
such other order for the purpose of staying and preventing the wasting, damaging, alienation, 
sale, removal or disposition of the property as the Court thinks fit, nr refuse such injunction 
or other order.] 
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This appeal jis preferred against the orders of the Subordinate Judge, 
dated 21st August 1880, and of the District Judge, dated 4th September 
1880. Neither of these orders is, in my opinion, appealable. The former 
because it is not an order under s. 503, hut only a preliminary order or 
expression of opinion of the Subordinate Judge that lie will appoint a receiver. 
He could not make an order appointing one until he had received the District 
Judge’s authority under s. 505, and it is the order not passed, appointing the 
receiver and providing for the other matters referred to in s. 603 (a), (6), (c), 
and (d) that is appealable. 

The District Judge’s order of 4th September 1880 is not one against 
which the law allows an appeal. 

In my opinion the District fTudge ought to liave taken the necessity for 
the appointment of a receiver into his consideration. 1 do not think that his 
duty is only to ajiprove or disappi*ove of the particular person nominated by 
the Subordinate Judge. * He is also required to make “such other order as he 
tliinks fit and these woids, in 'iny opinion, give him full control over the 
matter of the appointment of a 1 ‘eceivor. 

[722] But although the order of the Subordinate Judge is not appealable 
we think wo ought to give such directions to the lower Court as the circum- 
stances of the case require for its guidance in defining the powers to be grant- 
ed to tlie receiver whom the Subordinate Judge will proceed to appoint. 

We think that, as to the shaiM of the property devolving from Chutter- 
bhuj, the plaintifTs’ claim is p? ima facie a good one, and that the receiver should 
have full authority to represent that share until the suit is decided. > He 
should, therefore, be empowered to manage the entire estate jointly witli the 
defendant, all moneys reali^sed by the joint management being divided into 
two portions, one portion to be {laid into Court, the other being at the disposal 
of the defendant. 

As this state of things may prove to he inconvenient, it is very desirable 
that the hearing of the suit should be expedited by the parties as much as 
possible, and the Subordinate Judge should give them special facilities for 
bringing on the hearing at the earliest possible date. 

The costs of the proceedings in this Court, including vakeel’s fee, should, 
we think, be costs in the suit. 

Subsequently, a rule having been issued at the instance of the plaintiffs 
(respondents), the matter came on for disposal on the 20th July, 1881. 

Mr. W, C. Bonnerjec and Baboo Tarruck Nath Palit for the Petitioners. 

Mr. IL Bell and Baboo Ghunder Madhuh Ghose for the Opposite Party. 

The Judgment of the Court (Mitteb and Maclean, JJ.) was delivered 
by 

Mitter, J. — In our judgment of the 6th of May 1881, we held that 
no appeal lay against the order of tlie Subordinate Judge, dated the 4th 
September 1880, soliciting the « sanction of the District Judge to the appoint- 
ment of a receiver. Wo further gave certain directions as to the conditions 
under which a receiver was to be appointed, etc. These directions were 
given by us, being under the impression that no receiver had then [723] 
been appointed. It now turns out tliat a receiver had been appointed 
before our order was passsd. Therefore these directions must be cancelled, and 
our order dismissing the appeal, upon the ground that no appeal lies, will alone 
stand. It is repr^ented to us, that the Subordinate Judge has made no 
provision regarding any payment of money to the appellant for the purpose of 
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defending the suit pending in the lower Court ; and Mr. Bonnorjeo oh b(^lf 
of the plaintiffs gives his consent that there should be a direction given to che . 
Subordinate Judge to allow to the defendant from time to time such sums of 
money as would be reasonably necessary for conducting the litigation on her 
behalf. We, therefore, direct that the lower Court, if any application be made 
to it on behalf of the defendant to be supplied with reasonable funds for the 
purpose of defending the suit, should take that application into his considera- 
tion, and allow such sums of money from time to time to be paid by the 
receiver to the defendant as in his discretion wdhld be necessary to defend 
the suit. 

The costs of this application will be costs in the 'cause. Let the record bo 
forthwith sent back. 

Appeal dismissed, 

- . NOTES. 

[C. P. G., SECS. 503, 505, 588 OF 1882— APPOINTMENT OF RECEIYEK— 

This case was followed m (1008) 33 Bom. 10i*=10 Bom. L. R. 1037, whore it was held 
that the order of the District Judge refusing to )iQt a rceoivor under s. 505 of 0. 1\ 0. 
(1882) on report from the Subordinate Judge was not appealable under s. 688. ^ 

But See (1904)31 Gal. 495, where it was hold that .sujh order was appall iblo. H the 
Surbordinatc Judge refuses to appoint receiver the order is appealable under See. 588 cl. 24 . 
(1899) 24 Bom. 38. So also when he appoints a receiver after being authorised by District 
Judge (i5id ) Nomination by Sub-Judge is only conditional appointment and the District Judge ^ 
has full powers to pass any order and ho may refuse to appoint receiver: (1895) 21 Bom. .128. 
Though thef Sub )rdin ate Judge appoints a receiver without being authorised previously by 
the District Judge if he approves subsoiiuently the appointment is good as ho has ratified it , 
(1907) 34 Oal. 305=5 C. L. J. 270. Koferred to in (1880) 10 Mad 179 where it was held that 
an ortler refusing to appoint receiver is appealable. Under the Civil Procedure Code of 1908 
even a Court subordinate to District Court has the power to appoint receivers. See O. 40, r. 1 
So this case liaj no practical import ineo,] 


[7 Cal. 723] 

The Mh August, IHHl, 

Present : 

Mh. Justice Phinsep and Mh, Jcjstige Field. 

Mohendro Coomar Dutt and others Judgment -debtors 

versus 

Heera Mohun Coondoo and others Auction-purchasers. ' 

Ishaneswary Dasoe Judgment-debtor 

• * versus 

Gopal Das Dutt and others Docree-hoideis. ' 

Execiitwii-sale —Materirtl irregularity Sale of^porttonof a teaure Sale for atreari> 
of rent — Mot tgage-decree — Civil Procedure Code (Act X of 1877), s. 311, 

The mere fact that the amount of rent payable m respect of a tenure brought to sale in 
execution of a decree is not stated in the sale-proclamation, is not a material irregularity 
within the moaning of s 311 of the Civil [724] Proooduio Code (Act X i)f 1877), though if 

* Appeals from Original Orders, Nos. 108 and 109 of 1881, against theordir of Bibio 
Bhoobun Chimdcr Mookerjec, Subordinate Judge of the 24-Parganis, dated the itth 
February 1881. 
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tho of reut payable were sbated to bo more than it actually was, that might 

oonstMite such an irregularity, as tending to lesseii the price at which purchasers might 
be willing to buy. 

Where decrees for arrears of rent had been obtained by fractional share-holders in a tenure, 
and in execution thereof a moiety of tho tenure had been sold, it appeared that the other moiety 
had boon sold at the same time in execution of a mortgage-docrco against some of the judg- 
ment-debtors in the rent-suits, on an objection being taken to the confirmation of such sale 
. on the ground that the whole tenure should have been sold in execution of the rent decrees,— 

Held, that all that the decree-holders were cii titled to have sold, was the right, titlo, and 
interest of their j'udgmcnt-debtprs, and that they were in the position of ordinary creditors 
having no lien on tho tenure ; and that, consequently, tho mortgagor being entitled to 
enforce his lien against tho moiety covered by his mortgage, tho sale ot the remaining moiety 
in satisfaction of the rent decree was a goodsilc, and could not bo set aside. 

These two appeals, which were, beard together, were against the orders 
of the Subordinate Judge of the 24rParganas confirming two separate sales 
with respect to one property, which Imd been held on the same day, viz., 20th 
September 1880. 

In the first case (No. 108), the decree-Jioldeis were tho mortgagees of an 
eight-anna share in the property, and they had obtained an order dated tho 
15th February 1880, directing that the eight annas share in the propertry, 
4 povered by their mortgage and belonging to tlie iudgmeiit-debtors in that case, 
should be sold in satisfaction of their decree. 

In tho second case (No. 109), tho decree-holders wore fractional share- 
holders of the tenure, and the decrees hold by them wore for arrears of ron‘t 
against both the judgment-debtors (appellcnis) in that case, and tho mortgagors 
of the other eight annas share. 

The objections raised in both cases against tho sales being confiAned, wore 
substantially tho same, the judgmont-dohtors alleging that there had boon 
material irregularities in publishing and conducting tlie sales, and that in 
consequence they had suffered substantial injury , and an additional objection 
was urged in the second case, that the Court should have sold the entire tenure 
in execution of the decrees for arrears of rent, and not merely the eight annas 
share which had been sold 

[725] The nature of the objections appears sufliciently from the judgment 
of the High Court, both cases being licard at tho same time. 

Baboo Giimdas Banerjee and Baboo Saro^a Chum Mittcr for the Appellants. 

Baboo Chutidei Madhub Ghose, Baboo Tanick Nalli Sen, Baboo Taruckjiath 
Dntt, Baboo Umbica Churn Bose, and Baboo Bhotvany Churn Butt for tho 
various respondents. , 

The following Judgments of the Court (Prinsep and Field, JJ.) were 
delivered by Field, J. : — 

No. 108 : — This is an appeal against the order of the Subordinate Judge of 
the 24-Parganas confirming a sale, aftd it is contended that this sale ought not 
to have been cofirmed — -first, because there was material irregularity in publish- 
ing it ; and secondly, because substantial injuiy had been sustained by the 
appellants in consequence of such material irregularity. The first material 
irregularity alleged is, that the sale-proclamation was not published in the 
mofussil. We agree with the Subordinate Judge that the weight of evidence 
is in support of the sale-proclamartion having been duly published in the 
mofussil. 
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The next contention ie, that as the amount of annual rent payable upon 
the tenure was not stated in the notification of sale, *this is a material 
irregularity. We certainly are of opinion that the amount of rent payable 
upon the tenure ought, in the careful transaction of business, to have been set 
out in the sale-proclamation ; but we are not prepared to say that the absence 
of this information, which is not, in so many words, prescribed by the law, was 
a material irregularity within the meaning of s. 311. If the annual rent had 
been stated to be more than it really was, this n;}ight have been material as 
tending to lessen the price at wliich purchasers would be willing to buy ; but 
no information being given on the point, purchaser? cannot be said to have 
been misinformed. 

Then it is contended, that the decree -holders dissuaded purchasers from 
bidding at the sale. ,^e think that the remarks [726] of tlie Subordinate 
Judge upon the evidence bearing upon this point are proper , and we see no 
reason to difler from the view which ho has, taken on this question. Under 
these circumstances, we are of opinion, tha^ no material irregularity has been 
established ; and this being so, this appeal must he dismissed with costs. 

No. 109. —With reference to the question of material irregularity, the 
grounds taken in" this appeal are the same as those taken in Appeal No. 108, 
and will be disposed" of hv the observations already made in the judgment in 
thafdase. There is, however, a further contention in this appeal, — viz., that the 
tenure ouglit to have been sold in its entirety, and that the Subordinate Judge 
v.^as wrong^in selling a moiety of the tenure only in execution of the decrees for 
rent. Now, these rent-decrees were obtained by persons who were sharers only 
and consequently, under the law at present in force, these decree-holders were 
not entitled to bring the tenure itself to sale under that special procedure by 
which a tenure is sold, in execution of a decree for arrears of its own rent, 
free from all incumbrances. All tliat these decree-holders, lieing sharers, were 
entitled to sell, was the right, title, and interest of the judgment-debtor. Now, 
let us see what this right, title, and interest amounted to in the present case. 
There was admittedly a mortgage-decree /)btairied upon a mortgage-bond, by 
which one moiety of the tenure had lx3en hypotliecated ; and this decree entitled 
the mortgagee to enforce ins lien. This being so, it is clear that all tliat 
remained to sell in satisfaction of the rent-decrees, and after the mortgage had 
been satisfied, was eight annas only. Taking another view of the question, it is 
clear that the holders of the decrees for rent had no lien upon the tenure. 
Whatever contention may he raised when a tenure is sold under the special 
procedure in order to satisfy the arrears of its own rent, that the landlord must 
be presumed to have a lien upon the tenure for such rent, we think no such 
contention can possibly he raised in a case in which the decree- holder, being a 
sharer only, is entitled to sell not the tenure itself, hut the interests of the 
judgment-debtor •only! This lieing so, we have hero the case of one secured 
[727] creditor holding a decree, which entitles him to enforce his lieu ; and 
another decree-holder not secured and holding a simple money-decree. Under 
these circumstances, we think it impossible to say that the Subordinate Judge 
was wrong in allowing the mortgaged eight annas to be first sold in execution of 
the mortgage- decree, and then selling the remaining moiety in execution of 
the decrees for rent. This appeal, therefore, must also be dismissed with costs. 

Appeals dismissed. 
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f The 11th June, 1881, 

Pbesent : 

Mh. Justice Mitter and Mr. Justice Maclean. 

Wazeer Mahton and another Defendants 

versus 

Oliuni Singh and another Palintiffs.***' 

Ees judicata — Finality of arbitrator's atrard, when judgment is passed 
thereon — Question dealt with by such aumrd raised in a subsequent suit. 

Where a case was referred to arbitration, and the award was subsequently filed and 
judgment passed in acoordance thorew'ith, and subsequently, in mother suit between the same 
parties, a question dealt with in the award was raised, — 

ITeld, that such question was ?es judicata between the parties, the judgment on the award 
having the same effect as an ordinary judl^menfc of a Court, and being conclusive on the point. 

This was a suit for arrears of lent for the years 1284 and 1285 (1876 — 
1878). The rent was payable in kind, and the amount of land in respect of 
which it was alleged to he du6 was found by the original Court to be 44 bighas 
and 12 cottas. The plaintiffs alleged that they were entitled to a nine-anna 
share, and that the defendants wei'e only entitled to a seven-anna sliare , hut 
the defendants disputed this, and contended that the plaintiffs were only 
entitled to an eight-anna share of the produce, and that a tender had been made 
of that amount and refused previous to the suit being brought 

[ 728 ] The original Court found the shares to be in the proportion of nine 
to seven, on the ground that this question had been decided in a previous suit 
between the parties, which had been referred to arbitration. It appeared that 
the award, which was dated the 12th November 1877, had hedn confiimed by 
the Munsif, and subsequently tqiheld on appeal by the District Judge. Tlie 
remaining facts in the case having been found against the defendants, the 
Subordinate Judge gave the plaintiffs a decree for the amount they claimed, and 
this decree was confirmed on appeal by the lower Appellate Court. The defend- 
ants accordingly now appealed to the High Court, on the ground, amongst others, 
that the decision of the arbitrators, acted on by the Courts below, w^as not a 
finding of a Court of competent jurisdiction upon the question at issue in the 
present suit, and that it was, tlierefore, not admissible, if at all, as conclusive 
evidence on the question. 

Baboo Mohesh Chunder Chowdhry and Baboo Sreesh Chunder Chowdhry 
for the Appellants. 

Baboo Saligram Singh for the Respondents. 

The Judgment of the Court (Mitter and Maclean, JJ.) was delivered by 

Hitter, J. — This was a suit for arrears of rent for the years 1284 and 1285 
(1876 — 1878), the rent being admittedly payable in kind. The plaintiffs claim 
to recover in the proportion of nine-sixteenths of the produce , the defendants 
allege that the proportion is half and half. 

It appears that there was a previous suit between the parties in respect of 
the rent of the years 1281 to 1283 (1874 — 1876). In that suit, also, they 
were at issue upon this point, viz^, in wdiat proportion the plaintiffs are entitled 

• Appeal from Appellate Decree, No. 721 of 1880, against the decree of H. Beveridge, 
Esq., Judge of Patna, dated the l9th January 1880, reversing the decree of Babu Poresh 
Nath Banerjee, Subof4inate Judge of that district, dated the 27th May 1879. 
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to receive the produce. The whole matter in difference in that suit was 
referred to arbitration, and the arbitrator submitted his award, deciding this 
question in favour of the plaintiffs. Certain objections were taken against the 
award, but the Court overruled them and passed judgment in accordance with 
it. The defendants appealed against [ 729 ] that judgment, but failed, on the 
ground that the judgment being in accordance with the award was final under 
the law. 

The Courts below in this case have treated the former judgment as con- 
clusive evidence on this point, and the question raised before us is, whether it 
has that effect. • 

We are of opinion, tliat the lower Courts are right in treating the former 
judgment as conclusive upon this particular issue. It has been contended 
before us, that a judgment can be only treated as rpn jvdtcata when it is the 
decision of a Court of competent jurisdiction , and that an arbitrator is not a 
court of competent jiiHsdiction, his jurisdic^tion being limited to the decision of 
the particular matter referred to him. . 

This argument seems to us not to be sound. It is not simply tlie aw'ard 
wliich has been held to be res jv (heat a in this case, but the aw^ard follow^ed b>^ 
the judgment of the Court. 

Section 325 of Act VI j 1 of 1859, (the reference was under tliat Act) 
says, that if the Court shall not see cause to lemit the award, <!tc., <fec., the 
CcTurt shall proceed to pass judgment according to the award , and s 185 saysf 
that the judgment shall contain tlie point or points for determination, the decision 
thereupon, and the reasons for the decision. It is clear, therefore, that a 
judgment passed in accordance w ith s. 325 incorporates in itself the decision 
upc«i the points at issue as contained in the aw’ard. It has the same effect as 
an ordinary judgment of a Court. This view' is supported by an authority 
cited at p. J7 of “ Ihglow’ cn the T aw of Estoppel.” It is to the following 
effect The atraod of arhitraUcnt under a rule of Court, if final and valid, is 
also conclusue upon the parties. The case first cited— Lloyd v. Barr (11 Een. 
St. 41) — w’as an action on a note against a prioi by a suKsequent indorser, 
who had paid a judgment given arbitialors in an action by the holder against 
all the indorsers ; and as no technical issue had been framed, it was contended 
that the judgment was not an estoppel to the piesent defendants to deny 
demand and notice. But the Couit ruled otherwise.” 


It has been also urged that the question of proportion was incidentally tried 
in the former suit. But we are unable to take [ 780 ] this view. It appears 
to us, that the point arose diiectly in that case as it also arises directly here 


The decision of tlie low^er Couits is, therefore, correct. The appeal is 
dismissed w’ith costs^ 

Appeal dthmtssccL 

NOTES. 

[DECREE WHEN AWARD- -RES JUDICATA— 

Followed 111 (1S9C) 21 Bum. 4G5, where it was*held that judpmout and decree pas«^ed upon 
award operated as res judicata. J 
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• The 28th July, 1881, 

Present : 

Mb. Justice Prinsep and Mr. Justice Field. 

Bonomali Mozumdar Judgment-debtor 

versus 

Woomesh Chunder Bundopadhya ....Decree-holder." 

Sale tnerccniionof Decree-Irregularity — Material Injury — Presumption — Civil I^ocedure 

Code (Act X of 1877), s, 811 — Inches in summoning. 

On an application under s. 311 of the Civil Procedure Code (Act X of 1877) to .set aside a 
sale, it appeared that there had heen a material irregularity in publishing the sale ; but no 
witnesses were called to iirovo that substantial injury had been caused thereby. It also 
appeared that seventeen days after the applicant had applied for proclamations to be issued 
to his witiie.sscs, he deposited the requisite fees ; and that, subsequently, there was a delay 
of seven days m the oflice in issuing such proclamations, which were ultimately issued only 
tiiree days prior to the day fixed for the hearing. On the applicant alleging that, in con- 
sequence of such delay, ho had not been allowed a fair opportunity to produce his witnesses,— 

IJeldt that the Court cannot presume that substantial injury has been caused from the 
mere fact of there having been a material irregularity in publishing a sale ; but when both a 
material irregularity and .substantial injury have been proved, the Court may reasonably 
presume that the substantial injurs is due to such irregularity. 

Held .ilso, that the applicant having been guilty of laches himself, could not be allowed 
to set up the delay in tlioofhcc, as a ground for the non-production of his witnesses. 

Gopee Nath Dobay v. Roy Luchmeeput Singh (L C. L. R., 349) considered. 

This was an appeal against an order rejecting an application '’under s. 311 
of the Civil Procedure Code (Act X of 1877) to set aside a sale. 

[731] The lower Court found that there had been a material irregularity 
in publishing the sale, and the pxnhcipal allegation of the appellant was, that 
lie had not been allowed an opportunity of pioducing his witnesses to show 
that he had sustained substantial injury by reason of such irregularity. He 
also alleged, that the sale had never been published at all ; but the lower Court 
hold, that if this was so, it could not be set aside under the provisions of 
B. 311, that section applying only to cases in which there had been an irregularity 
in publishing oi conducting the sale, and in addition that there was no other 
section under which a sale could be summarily set aside. 

The application having feeen rejected, the judgment-debtor now appealed. 

Baboo Gnja Snnker Moztiindar and Baboo Bycant J^ath Das for the 
Appellant. 

Baboo Bashbehary Ghose, Baboo Busunt Goomar Bose, and Baboo Badlvm 
Kinker Boy for the Respondent. 

The Judj^ments of the Court were as follows : — 

Field, J. — ^The first point, which it will be convenient to dispose of in this 
appeal, is the allegation that the appellant was not afforded fair opportunity 
of producing his witnesses. Now, the facts as to this objection are these. He 
applied for and obtained an order for the issue of a proclamation on these 

* Appeal from Original Order, No. 142 of 1681, against the order of Baboo Jugatdurlubh 
Mozumdar, Qfiiciatiiig Subordinate Judge of Furreedpore, dated the 5th February 1881, 
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.witnesses on the 8th January- He not put in the requisite court-fees for the 
issue of these proclamations until the 25th January, — that is, seventeen days 
afterwards, although he was aware on the 8th January that the 5th February 
bad been fixed for the hearing. Now, it appears to us, having regard to the 
ordinary despatch with which business is done in the inofussil, that he might 
have been well aware when he paid in the court-fees on the 25th January, 
after seventeen days, that it was improbable that these proclamations could 
have been served in such time as to allow of the witnesses being in attend- 
ance on the 5th February. As a matter of fact, the proclamations did not issue 
till the 2nd February, and although this delay of seven days in the office is a 
delay which would have [782] given the appellant sonio ground of complaint 
if he himself had acted with reasonable expedition, yet, having regard to 
the fact that he himself delayed seventeen days in the first instance, we 
think he cannot be allowed to set up the laches of the office, so as to succeed in 
this appeal. • 

The next question is concerned with substantial injury. The provisions of 
s. 311 of the Code are : — “ No sale shall be set aside on the ground oi irregularity, 
unless the applicant proves to the satisfaction of the Court that lie has sustained 
substantial injury by reason of such irregularity.” An argument has been 
addressed to us to the effect, that the fact of irregularity being proved, the 
Court ought to presume substantial injury; and m support of this argument 
the,case of Gopee Nath Dohay v. Boy Lachmeepitt Singh (1 C. L. H., 349), has 
been quoted. It appears to us, that the judgment of the learned Judges in 
that case does not support the contention sought to be based thereuiion. As 
we understand that judgment, it merely comes to this, that if the fact of 
irregularity is proved, and also the fact of substantial injury, then the Court 
may reasonably presume that the substantial injury was due to the irregularity, 
or, as the wprds of the section show, was caused “ by reason of such 
irregularity.” We think that this is a reasonable presumption in most oases, 
and explained in this way, the judgment is one which has our concurrence. 
But it certainly does not support the argument of the learned pleader, that 
from the fact of irregularity a Court ought to presume that there was substantial 
injury, — a presumption which might bo contradicted in many cases by the 
fact of the property having been sold for its fair value. 

It is then contended, that in this case there is not an irregularity, but an 
entire absence of any notification, and that this being so, the provisions of 
s. 311 are not applicable. If the provisions of this section do not apply, wo are 
not aw^are of any section of the Code under which this application could have 
been made ; but it appears to us tliat the facts m this case, if true, would have 
amounted to an irregularity within the meaning of that section. The appeal 
is dismissed with costs. 

[783] Prinsep*, J.— I am of the same opinion. T would only add thstt I 
have always considered the judgment in the case of Gopce Nath Dobay v. Boy 
Licchmeeput Singh (1 C. L. R., 349) as bearing the interpretation put upon it by 
my learned colleague, and in that view, I have followed that judgment in other 
cases decided by me while sitting in other Division Benches of this Court. 

. Appeal dismissed. 
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kAisfOMonnft bosses v. 


[7 Cal. 733] 

' The 29th Aiigitst^ 1881, 

PKESBNT : 

Mr. Justice Prinsep and Mr. Justice Field. 

Kristomohiny Dosseo Decree-h older. 


Bama Churn Nag Chowdry and others Judgment-debtors. *' 

Execution — Mortgage-decree — Stay of sale pending Administration-suit — Axipealahle 
Order — Civil Proceduie Code (Act X of 1877) s. cl. (c). 

In execution of a decree on a mortgage-bond executed by the father of the judgment- 
debtors, since deceased, with decree directed that the mortgage lien should bo enforced — flrstf 
by sale of the property specifically morogaged , and secondly, if the debt rom lined unsatisfied, 
by the sale of the other property in the possession of the judgment-debtors, the judgment- 
creditor proceeded to have the mortgaged*property sold. After the issue of the sale notification, 
and three days prior to the date fixed for the sale, one of the judgment-debtors applied to 
have the sale stayed, on the ground that an administration-suit was pending with respect 
to the property of his father, the mortgagor, and also asked that a receiver might be appoint- 
ed and arrangements made for the purpose of paying oil the mortgage-debt and saving the 
property from being sold. On this application the Court passed an order staying the sale. 

Heldf that such order was appealable, being a question arising between the parties to 
the suit in which the decree was passed and relating to the execution of that decree, and 
as such coming within the provision of cl, (c). s. 244, Act X of 1877 (Civil Procedure Code). 

Held also, that the Court was wrong in p<issing such order, inasmuch as there wore no 
reasonable grounds why a secui'cd creditor should be debarred from enforcing his security 
pending the admiiiistration-suit. ^ 

Qambhiimal and Bana Chand v^ Chejmal Jodhmal (11 Bom. H. C. R., 161) distinguished 

[ 734 ] This was an appeal against an order staying the sale of mortgaged pro- 
perty in execution of a decree obtained on the mortgage. 

The facts appear sufficiently from the judgment of the High Court. 

Baboo Bhowany Chum Dutt and Baboo Bydonath DiUt for the Appellant. 

Baboo Oimtdah Banerjec and Baboo Baroda Chum Hitter for the 
Eespondents. 

The Judgment of the Court (Prinsep and Field, JJ.,) was delivered by 

Field, J, — The appellant in this case obtained, on the 25th May 1880, a 
decree on a mortgage- bond executed in his favour by Bam Goti Nag. The three 
sons of Ram Goti Nag were judgment-debtors under that decree, which direct- 
ed that the mortgage lien should be enforced — first, by sale of the property 
specifically mortgaged ; and secondly, if the mortgagd'-debf were not thereby 
satisfied, by the sale of the other property in the possession of the judgment- 
debtors. The decree-holder proceeded, in February 1881, to execute this decree 
against the properties specifically mortgaged ; and, after the issue of the sale- 
notification, it appears that a petition was presented to the Court in which the 
execution-proceedings wore pending by one of the sons of Bam Goti Nag. 
This petition was presented three days before the date on which the sale was 
to take place. The purxxirt of the petition was this, that the three sons of 
Bam Goti Nag were disputing as to the respective shares of their father’s 
property, and they had instituted an administration-suit in order to have the 

* Appeal from Original Order, No. 180 of 1881, against the order of Baboo Krishna Mohun 
Mookerjee, Second Subordinate Judge of the 24-Parganas, dated the 2nd Miay 1881. 
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property administered under the direotions of the Oourti Sjud they asked that 
the sale of the mortgaged property at the instanoe of the decree-holder, appel- 
lant, should be stayed until the final disposal of the administration-suit. The 
Subordinate Judge made an order staying the sale ; and against that order this 
appeal has been preferred. 

A preliminary objeotion is first taken that no such appeal will lie. It 
appears to us, however, that this order, passed [785] under s. 243 of the 
present Code, comes clearly within cl (e) of s. 244, inasmuch as the question 
raised thereby is a question arising between the parties to the suit in which 
the decree was passed, and relating to the execution of the decree. It is 
contended that this question does not really relate to the execution of the 
decree, and in support of that argument the case of Oambhirmal and Sana 
C handy. Chejmal Jodhmal (11 Bom. H. 0. B. 151) has been quoted. Now, in 
the first place, there iaji».marked distinction between that case and the present 
case, in this, that Bama Ghand, who was the assignee of the decree for costs, 
was not a party to the second suit there instituted ; and West, J., observed, — 
but a strictly literal interpretation of the words we have quoted would exclude 
Bama Chand from the operation of the section as not having been a party to 
the suit.*' In the next place, we think that the arrangement of the present 
Code, and the difference between the language of the present Code as compai*ed 
with the language used in the old Code, must make a material difference in the 
intevtxretation, and we entertain no doubt that the order now appealed against, 
which stays the execution of the decree for an indefinite time, and prevents a 
secured creditor from availing himself of the benefit of his security, is, 
according to all common sense, a question relating to the execution of the decree. 

Then, as to the merits of the case, we entertain no doubt that the order 
appealed against ought not to have been made. The decree- holder is a secured 
cr^itor. He ba*8 obtained a decree upon a mortgage-bond, and that decree 
entitles him to realize the amount due to him from the property specifically 
hypothecated by that mortgage-bond. There is no reasonable ground for say- 
ing that, because the sons of Bam Goti Nag ’are disputing as to their shares in 
the property of their deceased father, a secured creditor is to be debarred from 
enforcing his security until that quarrel is determined. Under these circum- 
stances, we think that the order of the Subordinate Judge must be set aside, 
and this appeal decreed with costs. 

Appeal allowed. 

NOTES. 

[Sec. 244 of G. P. C. (1882)= sec. 47 of C. P. C. (1908) order staying sale — appealable. 

Order staying sale in execution under s. 545 is appealable (1886) 12 Oal. 624, (1884) 7 AH. 
73. Order under s. 248 staging sale is appealable (1886) 13 Cal. lll.J 
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MOHIMA CHUNDER DHUR v. 


. [786] The 15th August, 1881. 

Present : 

Mr. Justice Prinsep and Mr. Justice Field. 


Mohima Ohunder Dhur Defendant 

versus 

Jugul Kiahore Bhuttaohaiji Plaintiff.’^' 


Declaratory decree — Cause of action — Civil suit to contest the geniwneness and validity* 
of a registered document — Begistration — Onus of proof — Registration Act (III ol 1877) ^ 
ss. 74, 76 — Specific Relief Act (I of 1877), j. 39. 

Under the special procedure provided in the Registration Act (III of 1877), the defendant, 
in whose favour a document was said to have been executed, succeeded in obtaining an order 
from the District Registrar for the registration of the same, although the plaintiff, who was 
, alleged to have executed it, appeared before the Sub-Registrar, and subsequently before the 
Regis’trar, and denied executing it, and alleged it to be a forgery. 

In a suit brought under the above circumstances to have the document declared void, and 
to have it cancelled, the Court place! the onus of proving its genuineness and its execution 
by the plaintiff on the defendant, — 

Held, that the proceedings of the Registrar, when he required whether the document had 
been duly executed or not, were in no sense those of a competent Court,'* but duly those of 
an executive officer invested with 9 tM»i-]udioial functions, and that, consequently, such a «uit 
was maintainable ; and that, under the circumstances, the onus of proof was properly placed 
an the defendant. ' 

Held also, that the Specific Relief Act (I of 1877) applied, s. 39 evidently pontomplatmg 
and providing for such a suit. * 

Ram Chunder Paul v, Becharam Dey (10 W. R,, 329) dissented from. 

Prasana Kumar Sandy al v. MathumOth Banerjee (8 B. L. R., Ap., 26) followed. 

This was a suit to have a registered kobala, dated the 22nd Gheyt 1284 
(corresponding with April 3rd, 1878), set aside on the ground that it was a 
forged document. The plaintiff alleged that the defendant Mohima Chunder 
Dhur presented the kobala for registration before the Sub-Eegistrar of Manick- 
gunge on the 6th May 1878, and that thereupon a summons were issued against 
him, as he appeared on the face of the document to have executed it ; that, upon 
the receipt of such summons, he appeared before [787] the Sub-Eegistrar and 
denied having executed it , but that the defendant had then appealed to the 
Begistrar, who heard evidence on both sides and ordered its registration on the 
22nd August 1878. • , 

The defendant stated that the plaintiff had executed the document in his 
favour after having received 152 rupees, the consideration-money ; and that, after 
its execution, the plaintiff had be^n persuaded by his co-sharers in the property 
covered by the kobala not to register the same, whereupon he had taken the 
pi*oper steps to have it registered ; and having succeeded in getting registration 
effected, had taken possession of the property in the usual way by fixing up a 
bamboo-post, 

* Appeal from Appellate Decree, No. 682 of 1880, against the decree of Baboo Nobia 
Chunder Gfanguly, Second Subordinate Judge of Dacca, dated the 2tst January 1880, affirming 
the decree of Baboo Okhoy Kumar Sen, Additional Munsif cf Maniokgunge, dated the 2l8t 
February 1879. 
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The original Court, after hearing evidence on both sides, found the kobala 
to be a forgery and ordered it to be set aside ; and the decision was upheld on 
appeal by the lower Appellate Court. 

The defendant now appealed to the High Court, on the ground that the 
kobala having been duly registered, the present suit would not lie, and that 
the original Court was in error in placing the onus of proving the genuineness 
of the document on him. 

Mr. L. Ghose and Baboo Bungshedhur Sen for the Appellant. 

Baboo Mohiny Mohun Boy and Baboo Grija Stinker Mozoonidar for the 
Eespondent. 

The Judgment of the Court (Prinsep and Field, JJ.) was delivered by 

Field, J. — In this case the plaintiff sued to have a kobala or bill of sale 
set aside and declared spurious. It appears that the defendant presented this 
bill of sale for registration, and, under the special procedure provided in the 
Begistration Act, he succeeded in obtaining ap order of the District Eegistrar for 
the registration of the document. The first contention raised before us on 
appeal is, that this suit is not maintainable ; and, in support of this contention, 
the case of Ram Ghunder Paul v. Becharam Day (10 W. K., 323) is quoted. 
Now, that case we think to have [7883 been virtually overruled by the case of 
Prasanna Kumar Sandy al v. Mathurnath Banerjee (8 B. L. R, Ap., 26), which 
latter'case has been since followed in several other cases in this Court. Most deci- 
dedly, if we had to form an independent opinion, our view would be the same as 
that taken by the learned Judges in the latter case , but we think that, what- 
ever jnay have been the state of the law before the passing of the present 
Registration Act and the present Specific Relief Act, these two enactments 
have put the point beyond doubt. The case of Bam Chunder Paul v, Becharam 
Dey (10 W. R., 329) was decided when Act XX of 1866 was in force, and 
under the prcArieions of s. 84 of that Act, it was the District Judge who heard 
the petition made against the order of the registering officer refusing 
registration. Fheab, J., who delivered judgment in that case, certainly 
regarded that as a decision of a competent Court.” The present Registration 
Act enacts, that where the registering officer refuses to register, the procedure is 
by way of an appeal to the i^gistrar, and the Registrar is then to enquire- — 
first, whether the document has been executed , and secondly whether the 
requirements of the Registration law have been complied with. It appears 
to us, that it is impossible to say that the proceedings of the Registrar, when 
he enquired whether the document had been executed, are in any sense pro- 
ceedings of a “ competent Court.” They are the proceedings of an executive 
.officer invested with gz^ 5 »-judicial functions for the limited purposes of the 
Registration Act. In this view we think that, even if the case of Ram Chunder 
Paul V. Becharam Dey (10 W. R. 329) had not been overruled and dissented from 
in several other cases, it would no longer have a binding effect, regard being had 
to the alteration made in the Registration law. Then, if we turn to s. 39 of the 
Specific Relief Act, I of 1877, we find that a suit of this nature is there contem- 
plated and provided for. That section enacts, that ** any person against whom 
a written instrument is void or voidable, who has reasonable apprehension 
that such instrument, if left outstanding, may cause him serioas injury, may 
sue to have it adjudged void or voidable, and the Court may, in its discretion 
so adjudge it and order it to be delivered up and cancelled.*’ 

[ 789 ] It then proceeds : If the instrument has been registered under the 
Indian Registration Act, the Court shall also send a copy of its decree to the 
officer in whose office the instrument has been so registered, and such officer 
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Bhall note on the o^y of the h»tram0nt eontaiped in the books the facts of its 
cancellation." We think, having ceferance to these specific enactments of the 
Legislatun, there can be no doubt that a suit of this kind is muntiunable. 

The second point taken is, that the burden of proof has been wrongly 
placed upon the defendant. It appears to ns that this contention is untenable. 
The plaintiff himself came forward and denied the execution of the document, 
and this was sufBioient to cast upon the defendant the burden of proving its 
execution and its genuineness. Under these circumstances, we think that this 
ai^al must be dismissed with costs. 

Appeal dismissed. 

10TB8. 

[Sec. 811 C. P. G. (1862) =0 21 r 69 (1906) — Materia lirregularity. 

Beferred to in (1894) S M. L. 70, where it was observed that the Civil Procedure Code 
did not draw any distinction between illegality and irregularity in conducting sale. But see 
(1889) 11 All. 388, where it was held that sale within thirty days from the date of publication 
is only a material irregularity and does ifot amount to illegality rendering the sale void.] 


[7 Cal. 789] 

The 6th August^ 1881, 

Peesent : 

Mr. Justice Pbinsep and Mr. Justice Field. 

Bungsee Singh and others Defendants 

versus 

Soodist Lall Plaintiff.'*' 

Juriadieiion -Property situated %n different Districts — Pleading — Multifarioumess — Civil Pro-' 
cedure Code (Act X of 1877) ^ ss, 28, 31 — Parties — One member of Joint Hindu Family 
contracting alone — Undisclosed Prirtbipal — Splitting cause of actum. 

Af B, Cf and D were the proprietors of a 2a. ISg, share in mouza AJ, and also of a 2a. ISg. 
share in mouza F, both in the district of Bhagalpore. On the 19th September 1872, A mort- 
gaged a la. 42). share of E. to H. On the 20th September 1872, A^ B, 0, and D, mortgaged 
their shares in E and F, together with property in the district of Tirhoot, to the plaintiff. 
On the 24th March 1878, A mortgaged his share in E and F to J. On the 13th November 
1874, A and B mortgaged their shares in E to K, 

On the 25th March 1874, J obtained a decree on his mortgage, and the interests of A and 
B were purchased on the 5th January 1875 by L, 

£710] On the 17th April 1874, M, to whom the first mortg^e has been assigned, obtained 
a decree and attached the property mortgaged. L objected that h4 had already purchased 
the interests of A, and on the objection being allowed, M instituted a suit against L for a 
declaration of priority, and obtained a decree on the 9th August 1876. In execution of thia 
decree the property first mortgaged ewas sold on the 4th March 1878, and after satisfying the 
mortgage a surplus of Bs. 7,664 remained. After the institution of the first suit, and before 
L's purchase, the plaintiff instituted a suit upon his mortgage in the Tirhoot Court without 
having obtained leave to include that portion of the mortgaged property situate in the 
Bhagalpore district. On the 17th July 1674, a decree was made in this suit. On the 17th 
January 1877, K obtmned a decree on his mortgage, and the shares of A and B in B were 

^Appeal from Oisiginal Decree, No. 102 of 1880, against the decree of Moulvi Hafiz Abdul 
Ktttim, Subordinate Judge of Bhagalpore, dated the 17th February 1880. 
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sold, and purchased on the 3rd September 1877 by N. The plaintiff had his decree transferred 
for execution to the Bhogalpore Court, and he attached the surphis sale-proceeds and a la. 

share in E. This attachment was withdrawn on the objection of L, who drew out the 
surplus sale-proceeds. The share purchased by N was also released from attachment. 

The plaintiff now sued li, iV, and the mortgagors for a declaration that his decree of the 
17th July 1874 affected the E property, to recover the surplus sale-proceeds from £r, and in 
case the decree should not be valid to the extent mentioned, for a decree declaring his prior 
lien on the property in E, 

It was contended for the defendants, that the Tirhoot Court had no jurisdiction in 
respect of the Bhagalpore property ; that the suit was bad for multifariousness ; that certain 
persons, co-sharers with the plaintiff, should have been made parties ; and that the cause of 
action had been split. 

that the Tirhoot Court had no jurisdiction in respect of the Bhagalpore property ; 

that the suit was not bad by reason of multifariousness ; and 

that it was not necessary to make the plaintiff's co-sharers parties, as he might be regarded 
as contracting on behalf of himself and thoiother members of the family as undisclosed 
principals. ^ 

Sitns V. Bond (5 B. and Ad., 393), Bottomley v. Nuttall (5 C. B., N. S., 192), Agacto v. 
Forbes (14 Moore’s P. C., 160) and Jones v. Robinson (1 Ex., 454) followed. 

Held also, that the cause of action had not been split. 

Orish Chunder Mookerjee v. Ratnesmree Dabee (22 W. B., 308), and Bao Kuran Singh v. 
Nawah A^hoftied Fysali Khan (14 Moore’s I. A., 188) followed. 

Jhe facts of this case sufficiently appear from the judgment. 

Baboo Chunder Madhuh Ohoae and Baboo Sreenath Banerjee for the 
Af^llants. 

[740 Baboo Mohes Chunder Chowdhry and Baboo Rajendro Nath Bose for 
the Bespondent. 

The Judgment of the Court (Pbinsep and Field, JJ.,) was delivered by 

PFineep, J. — The facts of this cas^ are somewhat complicated ; but when 
these facts are understood, no real difficulty arises in dealing with the case. 
Four persons, who are in the suit termed the third party defendants, viz., 
Dukharun Lall Dobay, Baiju Lall Dobay, Gopal Dobay, and Lalji Dobay, 
were the proprietors of a 2a. ISg. Ic. Icr. share out of 10 annas out of the entire 
16 annas of Mouza Shazadpore Dumduma, alias Bohimpore, and also of 2a. 13(/. 
2c. Icr. of Mozuflferpore Thatha. Both these properties are wholly situate in 
the district of Bhagalpore. There were four mortgages affecting this property. 
The first mortgage was by Dukharun alone in favour of Bughoonath Prosad. 
This mortgage is dated the 19th September 1872, and it was a mortgage of la. 
ip. share of ghahftadpore Dumduma. The second mortgage is dated the 
20th September 1872. It was executed by Dukharun Lall, Baiju Lall, Gopal 
Dobay and Lalji Dobay in favour of the plaintiff in the present suit, 
Soodist Lall, and the property covered thereby, consisted of the whole 
of the two shares above set forth, as Also of other property which was 
situate in the district of Tirhoot, the two properties Shazadpore Dumduma 
and Muzufferpore Thatha being, as already stated, wholly situate in the district 
of Bhagalpore. The third mortgage is dated the 24th March, and was created 
by two deeds dated respectively the 24th March and 23rd April 1873. It was in 
favour of Bughoonath Sahoy, and the property mortgaged was the whole of 
the two shares already mentioned. The fourth mortgage ' is dated the 13th 
November 1874. It was executed by Dukbrarun Lall and Baiju Lall in favour of 
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Deep Narain, and the property mortgaged was the whole of the above share in 
Mozuiferpore, together with some other property. Upon these mortgage* bonds 
there were four suits. The first suit in point of time was brought by the third 
mortgagee, Bughoonath Sahoy, who, on the 25th March 1874, obtained a decree, 
and sought to enforce his lien against the property mortgaged to him. 

In execution of this decree he brought to sale the interest of Dukharun Lall 
and Baiju Lall, and these interests were purchased on the 5th January 1875 
by Chowdhry Bungsee Singh and others, who are the first party defendants 
in the present case, and are now the appellants before us. The second suit in 
point of time was brought by Gobind Lall, the assignee of the first mortgagee 
Bughoonath Prosad, and he obtained a decree on the 1 7th April 1874. In exe- 
cution of this decree, he attached the la, 4p. share which was mortgaged by 
the first mortgage-deed on the 19th September 1872. An objection was there- 
upon raised by the present appellants, to the effect that they had already 
purchased the interests of Dukharun Lall, and that objection was successful. 
Whereupon Gobind Lall instituted a mit against the appellants for the purpose 
of having the priority of his mortgage^’deolared, and he obtained a decree on the 
9th August 1876. In execution of this decree the la, 4p. share, which was the 
subject* of the first mortgage-bond,' was brought to sale, and was sold on the 
4th Maich 1878 for Bs. 11,400. The first mortgage was satisfied out of these 
sale-proceeds, and there remained a surplus of Bs. 7,664-6-1. These surplus 
s^le-proceeds may be taken as representing the value of the ^ equity of 
redemption of the la. 4p. share of Shazadpore Dumduma, which was the 
subject of the first mortgage. The third suit was instituted by th^ present 
plaintiff after the institution of the first suit and before the present appellants 
had become purchasers. It will be remembered that the present plaintiff 
Soodist Lall was the mortgagee not only of the two shares, but of the other 
property situate in the district of Tirhoot. The third suit was instituted under 
the old Code of Civil Procedure, and it was instituted in the districlj of Tirhoot. 
In that suit Soodist Lall sought to enfoice his mortgage lien not only against the 
property situate in Jirhoot, but also against the property sitnated in the district 
of Bhagalpore. Now% according to the*old Code of Civil Procedure, Act VIII of 
1859 (s. 12’*'), it was necessary to have obtained the sanction of the High Court 
in order that the property situated in the district of Bhagalpore might be made 
liable under the [718] decree which would be passed in the suit. No such 
sanction was obtained, and on the 17th July 1874, a decree was passed in favour 
of Soodist Lall. The fourth suit was brought by the fourth mortgagee, and he 
obtained a decree on the 17th January 1877. In execution of this decree, be 
attached a 2a. 13(/. 2c. Icr. share in Mozufferpore Thatha. It was sold on the 
3rd September 1877, and purchased by the second party defendants, Tribani 
Persad Singh and others. The remaining facts of the case are as follows : — 
Soodist Lall had his decree transferred for execution vrith certificate from the 
district of Tirhoot to the district of Bhagalpore, and in this latter district he 
attached in execution the surplus sale-proceeds, Bs. 7,664-6-1, and also the 
la. 9g, 2c, Icr, share of Mouza Shazadpore Dumduma. The present appellants 
came forward and made a claim (i) to the surplus proceeds, and (ii) as to the 
share of Baiju Lall, — that is, 17 g, 3c. Id. share. In consequence of this claim, 

*[6ec. 12 : — In like manner, if the property be situate within the limits of different 
districts, the suit may be brought in any Court, otherwise 
Suits for immoveable competent to try it within the jurisdiction of which any portions 
property situate indifferent of the land or other immoveable property in suit is situate but 
districts. in suoli case the Court in which the suit is bro^ht shall apply 

to the 8udder Court for authority to proceed with the same ; if 
the suit is brought in any Court, — subordinate to a District ^urt, — ^the applies timi shall be 
submitted through the Distridt Court to which such Court is subordinate. J 
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the attachment ^as withdrawn both as to the surplus sale-proceeds, and as to the 
17g. 3c. Id. share just mentioned ; and the present appellants, on the 24th August 
1878, drew out the surplus sale-proceeds already mentioned. Tribani Persad Singh 
and others, second party defendants, also made a claim in respect of 2a. 13g. 2c. 
Id. share which they had purchased ; and on the 21st January 1879, an order was 
made releasing this share from attachment. The present suit had now been 
instituted by Soodist Lall, and he asks (i) that the decree of the 17th July 1874 
obtained by him in the Tirhoot Court may be declared valid to affect the 17g. 3c. 
Id. share of Sbazadpore Dumduma, and also the whole share of Mozufferpore ; 
(ii) that he may recover the surplus sale-proceeds, Es. 7,664-6-1, together with 
interest, from Bungsee and others, the present appellants ; and (iii) that, if the 
decree of the 17th July 1874 be not held valid so as to affect the properties 
abovementioned, then a decree may now be given to him declaring his prior lien 
upon the 17^. 3c. Id.'-share of Mouza Shazadpore Dumduma, and upon the 2a. 
13^. 2c. Icr. share of Mouza Mozufferpore Thatha. Now, it is to be borne 
in mind that Bungsee purchased the inte^rests of Dukharun and Baiju Lall 
at a sale under a decree obtained upon the third mortgage. The plaintiff, 
who is the E7M] second mortgagee, has, therefore, in respect of the surplus* 
sale-proceeds, and also in resx)ect of Baiju*s share, a prior lien to that of 
Bungsee, who claims only in right of the third mortgagee. Then, as to the 
share in Mozufferpore Thatha, Tribani Persaud and others, second defendants, 
are purchasers under a decree obtained upon the fourth mortgage, and as* 
regards this share also, the plaintiff, being the second mortgagee, has a prior 
lien. • 

• Four points have been argued before us upon this appeal. The first 
point is, that the Tirhoot Court had no jurisdiction in respect of the property 
situate in Bhagalpore, and therefore the decree of the 17th July 1874 is not 
valid so as (o affect the Bhagalpore pro perty. 

The second point is, that the suit is bad for multifariousness, inasmuch 
as the first set of defendants and the second set of defendants are interested not 
jointly, but severally, and in respect of separate portions of the property. The 
third point is, that the plaintiff is not entitled to sue alone, because there are 
four other persons, — vtz.^ Mohesh Lall, Chutoorbhooj Lall, Gopal Lall, and 
Ram Lall (one of whom, viz.y Chutoorbhooj, is a minor), who are members of a 
joint Hindu family, — co-sharers with the plaintiff. It is, therefore, contended, 
that the plaintiff Soodist Lall is not alone interested in the subject-matters of 
the suit, and is not competent to sue alone. The fourth point is, that this suit 
is not maintainable, because it is a suit brought after splitting a cause of action ; 
in other words, as the plaintiff had already brought a suit in the Tirhoot Court, 
and did not, in order to make the decree in that suit effectual as against the 
whole of the mortgaged property, obtained the sanction of the High Court, he 
is now precluded from bringing this second suit in respect of the Bhagalpore 
property. 

As to the first point it is conceded on bq^alf of the plaintiff, respondent^ 
that the decree of the Tirhoot Court is not valid to affect the property in the 
Bhagalpore Court, and it is not necessary for us to say anything further upon 
this point. The second point is concerned with multifariousness, and in order 
to understand how far this objection can be sustained in connection with the 
present case, we must bear distinctly in mind what are the exact facts. 

[716] The plaintiff snes in respect of a single transaction effecting several 
items of property. He sues upon a single contract as between himself and his 
mortgagor ; and he is compelled to sue by reason of 'this fact, that subsequent 
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to the execution of his mortgage, several other persons have beeome interested 
in different portions of the property which, as a whole, was the subject of his 
mortgage-bonds. Now it appears to us, that this is just the case which s* 28 
of the present Code of Civil Procedure was intended to meet and provide for. 
That section enacts, that all persons may be joined as defendants against 
whom the right to any relief is alleged to exist, whether jointly, severally, or in 
the alternative, in respect of the same matter.'* The right to relief, so far as 
regards the first and second set of defendants, is, undoubtedly, a right to relief 
as against these sets of defendants severally, but the cause of action arises out 
of the single subject-matter f which formed the subject of the plaintiff's original 
mortgage. We may also advert to s. 31 of the Code of Civil Procedure, which 
provides, that no suit shall be defeated by reason of the misjoinder of parties, 
and the Court may, in every suit, deal with the matter in controversy so far as 
regards the rights and interests of the parties actually before it." We are of 
opinion, that the two sections which have just been quoted, are a sufficient 
answer to the objection of multifario^sness raised upon this appeal. 

Then, with reference to the third objection, the mortgage-bond was 
executed in favour of the plaintiff alone. If this were not the case, there 
would, undoubtedly, be much in the objection, that the plaintiff, whether 
regarded as a member of the partnership or as a member of a Hindu family, 
rcould not alone maintain this suit. But we think that the fact of the mortgage- 
bond having been executed in the name of the plaintiff alone entirely alters the 
case. The plaintiff may be Regarded as contracting not only on behalf of him- 
self, but on behalf of undisclosed principals — i. e., the other members of the 
family. The rule of law on this subject is to be found in the case of Sirns^. 
Bottd (5 B. and Ad. 393). The learned Chief Justice of England, in delivering 
the judgment of the Court, then said: — “It is a well- [746 Jestablished rule of 
law, that where a contract, not under seal, is made with an agent i,n his own 
name for an undisclosed principal, either the agent or the principal may sue 
upon it ; the defendant, in the latter case, being entitled to be placed in the 
same situation at the time of the disclosure of the real principal as if the agent 
had been the contracting party. This rule is most frequently acted upon in 
sales by factors, agents, or parties, in which cases, either the nominal or real 
contractor may sue." The same principle is applicable to the case of partners 
contracting in their own names, but really on behalf of themselves and their 
unnamed partners — Bottomley v. Nuttall (5 C. B., N. S., 122), for, as Baron 
F ABKEsaid in Beckham v. Drake (9 M. and W., 98), all questions of this sort 
between partners are mere illustrations of the same questions between principal 
and agent. In the case of Ayacto v. Forbes (14 Moore's P. C., 160) it was held 
by the Privy Council, that one partner, with whom personally a contract was 
made; was entitled to sue upon this contract in his own name without joining 
his co-partners as plaintiffs ; see also Jones v. Bobinson (i Exc, 464). 

The same principle of law is embodied in s. 230 of the Indian Contract 
Act, which enacts, that, “ in the absence of any contract to that effect, ah agent 
cannot personally enforce contracts entered into by him on behalf of his 
principal, nor is he personally bound by them. Such a contract shall be 
presumed to exist in the following oases : — (i) Where the contract is made by an 
agent for the sale or purchase of goods for a merchant resident abroad ; (U) 
where the agent does not disclose the name of his principal." Now, in the 
present case the contract was made with Soodist Lall, the plainj^ff, alone,. It 
has not been expressly pleaded, and there is no evidence upoh the recatd to 
show, that Soodist Lsffl did, at the time of making the contract, disclose that he 
was contracting not only on behalf of himself, but also on behalf of the other 



SOODIST liALL [1881] R. 7 Gal. W 

memhm of the partnership. Under these ciroumstances, we think that this> 
ground of appeal must also fail. • 

Then the fourth ground of appeal is, that the cause of action [ 747 ] haa 
been split. Now, the present case is on all fours with the case of 
Griah Ghunder Mookerjee v. Bamessuree Dabee (22 W. B., 308), in which the case 
of Subba Bau v. Bama Ban (3 Mad. Bep., 376) is referred to. In the case of Griah 
Chander Mookerjee v. Bameeasuree Dabee (22 W. B., 308) it was held, 
that the cause of action was not split, because the plaintiff did not, in the first 
case, either relinquish or omit to sue for any portion of his claim ; but the 
necessity for the second suit arose out of the fact, that the decree in tlie first 
suit had become infructuous, so far as regarded a certain portion of the pro- 
perty, in consequence of its having been made without jurisdiction. We see no 
reason to dissent from the principle there laid down, and that principle must 
govern the present case.-* Were it otherwise, we think that there is another 
principle of law laid down by the Privy Council which would be applicable to 
the present case. We think that the cause? of action in this second case is 
not the same cause of action upon which the plaintiff sued in the first suit. In 
the first suit the cause of action was the non-payment of the money secured 
by the mortgagee-bond, and the real contention was as between the mortgagee 
on the one hand and the mortgagors on the other hand. The second suit is 
directed to enforce" the plaintiff's prior mortgage lien against subsequent 
mortgagees, and the cause of action is, that the subsequent mortgagees have 
denied the plaintiff's right to a prior lien. The real contention is, not between 
the mortgagee and the mortgagors, but between the prior mortgagee and the 
subsequent mortgagees. We think, therefore, that this case falls within the 
principle explained in the case of Bao Kuran Singh v. Natvab Mahomed Fyazah 
Xfeaw/14 Moore's I. A., 188). The appellants thus fail upon all the grounds 
which have been taken and argued before us, and this appeal must be dismissed 
with costs. » , 

Appeal dismissed, 

NOTBiS. 

[I. ONE MEMBER OF JOINT HINDU FAMILY eONTRACTING AL0NE~H1B RIGHT TO 
SUE ALONE— 

Approved of in Adaikalam v. Mari Muthu (1899) 22 Mad. 326 where it was held that a 
member of an undivided Hindu family could sue on a bond executed in his favour without 
joining other members of the family. Contract entered into by the manager of joint family 
business could bo sued on without joining other members of the family, OopnZ Das v. 
Badrinath (1904) 27 All. 361=2 All. L. J. 3=(1904) 13 W. 282. The matter is settled by the 
ruling of Privy Council in (1911) 33 All. 372. 

II. C.P.C,. SEC. 28— MISJOINDER OF DEBTS— 

Referred to in (1907) 31 Bom. 616=9 Bom. L. R. 482 as valuable guide in determmmg 
when defendants could be joined together. See, 0. 1, r. 3 of the present Code which is wider.] 
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[ 7 « 8 ] The mh July, 1881. 

^ Present : 

Mr, Justice Prinsbp and Mr. Justice Field. 

Eristo Bam Boy Judgment-debtor 

versm 

Janokee Nath Boy and others Decree-holders."^' 

Executwnof decree — Sale of under-tenure — Sale of other immoveable property of judgment- 
debSyr—Beng. Act VIII of 1869, ss, 59-61. 

A judgment-creditor, who has obtained a decree for arrears of rent due in respect of an 
under- tenure transferable b> its own titlo-dee^s or bv the custom of the country, is not bound 
to bring that under-tenure to sale in execution before he can proceed against other immoveable 
property belonging to his judgment-debtor. 

Thecase of Desaratulla v. Nawab NAzimNazar All Kban (1 B. L. R., A. C,, 217). which 
was decided upon s. 105 of Act X of 1859^ is not applicable to ss. 59-61 of Beng. Act VIII of 

Doolar Chand Sahoo v. Lall Chahul Chasid (8 C. L. R., 564) followed. 

Baboo Oopinath Mukerjee for the Appellant. 

Baboo Ghmid^s Banerjee and Baboo Golap Chmid Sircar for the Respon- 
dents. 

The facts of this case sufficiently appear from the following Judgments of the 
Court (Prinsbp and Field, JJ.) : — 

Field, J. — The question raised in these appeals is, whether a judgment* 
creditor, who has obtained a decree for arrears of rent due in respect of an 
under-tenure transferable by its own title-deeds or by the custom of the country, 
is bound to bring that under-tenure to sale in execution before he can proceed 
against the other immoveable property belonging to bis judgment-debtor. There 
can be no doubt that if this question had to be answered under the old law, it 
must have been answered in the affinnative. Such is the effect of the decision in 
the case [749] of Desaratulla v. Nawab Nazivi Nazar Alt Khan (1 B. L. R., 
A. C. 217). It is contended that this decision is still applicable. Section 61 of 
Beng. Act VIII of 1869 enacts as follows in its last paragraph : — 

“ If; after sale of any such under-tenure in execution of such decree, any 
portion of the amount decreed remains due, process may be applied for and 
issue against anv other property, moveable or immoveable, belonging to the 
debtor.’’ Now, this is the first provision ‘contained in the Act which allows 
execution to be taken out against immoveable property, and having regard to 
the point of time at which the judgment-creditor is here allowed to proceed 
against the debtor’s immoveable property, it may well <^eem that it was 
not the intention of the Legislature to allow him to proceed against im- 
moveable property, until after the sale of the under-tenure. This was in 
fact the construction placed upon s. 105 of Act X of 1859 by the de- 
cision to which I have just referred. But although, as I have said, 
the provision above quoted is the first specific provision in Beng. Act 
VIII of 1869 which allows process of execution to be taken out against im- 
moveable property, there is another section in the Act w’’hich appears to have 

• Appeals from Appellate Orders, Nos. 128, 150, 151, and 152 of Tssi, igainst the orderof 
Baboo Radha Krishna Sen, Additional Subordinate Judge of Hooghly, da^ the 10th March 
1881, affirming the order of Baboo Behari Lall Mullick, Munsif of Haripal, dated the 24th 
April 1880. • 
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a very important beajring upon the question, that is s.34, vrhich enacts : — 
** Save as in this Act is otherwise provided, suits of every description brought 
for any cause of action arising under this Act, and all proceedings therein, 
shall be regulated by the Gode of Civjl Procedure.’* The effect of the decision 
of their Lordships of the Privy Council in the case of Doolar Chand Sahoo v. 
LM Chabul Chknd (3 C. L. B., S64) is, that that section extends to rent-suits 
the provisions of the Code of Civil Procedure concerning execution and the 
property which may be taken in execution; and that the result of this extension 
is, that a judgment-creditor, in a case such as that with which I am now 
dealing, has the option of proceeding either against ^the under- tenure or against 
the other moveable or immoveable property of his judgment-debtor. In that 
case the question before their Lordships was, whether what had been sold in 
execution of a rent-decree was the under-tenure itself or merely the right, title, 
and interest of the judgment-debtor. Their T^ordships refer to s. 59 of Beng. 
Act VIII of 1869, and say: — [ 750 ] “ The ’Maharaja, if he had pleased, was 
authorized to apply for the sale of the tepure.” They then quote the words 
of that section, and proceed as follows : — * It appears, therefore, that although 
the Maharaja might, if he had pleased, have applied to sell the tenure in exe-* 
cution of his decree, he had also a power to proceed against other property of 
the defendant.” From this it appears to have been the opinion of their 
Lordships of the Privy Council, that the effect of s. 34 was, as I have already 
said, to give the judgment -creditor the option of proceeding to sell the under-* 
tenure or proceeding against any other property of the judgment-debtor. It is 
deserving^)f notice that Sir Barnes Peacock, who was the Chief Justice of this 
Court, and who delivered the judgment in the case of Demratulla (l B. L. B. 
A. C. 217), was one of the Lords of the Privy Council who heard the case to 
which I have just referred ; and this fact is strong to show that the old law, as 
settled by Desaratulla's case (1 B. L. B., A. C. 217), was not overlooked in put- 
ting a construction upon the new Act of 1869, which incorporated, by reference, 
the provisions of the Code of Civil Procedure. It, therefore, appears to us 
that, as the law now stands, we must take it that the decision in the case 
quoted upon the old s. 105 of Act X of 1859, is not applicable to ss. 59 to 61 
of Beng, Act VIII of 1869. The appeals will be dismissed with costs. 

Prinsep, J. — I am of the same opinion. It appears to me that their 
Lordships of the Privy Council, in the judgment in Doolar Chand Sahoo v. 
Lall Ghahul Chand (3 0. L. R., 564) (the passage 1 refer to is to be* found at 
page 564) held, that s. 34 of the Bent Act gave the Civil Courts a concurrent 
jurisdiction under the Code of Civil Procedure, and enabled a decree-holder, 
in a suit for arrears of rent, to proceed either under the general powers con- 
ferred under the Code or under the Bent Law. We must now accept the law 
as thus laid down. The appeals will be dismissed with costs, 

• * Appeals dismissed. 
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[T51] The 23rd April, 1881. 

Pbesent : 

Mb. Justice Mitteb and Me. Justice Maclean. 

Gopal and another Defendants 

versus 

Maonaghten Plaintiff. 

Enhmicffme^it of Bent — Parties to Suit — Enhancement by single Shareholder, 

Even if a single shareholder can raise the rent of a joint tenant without the consent of 
his coparcener, he can only do so in a suit to which all the sixteen annas proprietors must be 
made parties. 

In this suit the plaintiff, as ticcadar of an eight-anna share of Mouza 
Mohenpoor Buttonpoor, sought to i^over arrears of retil at an enhanced rate 
on a notice served by him alone. The proprietor of the other eight annas share 
was not a party to the suit. 

* The notice specified the different kinds of land in the holding of the 
defendants, and demanded different rates according to their respective qualities. 
It informed the defendants tliat the rent of the whole holding would be raised 
from the succeeding year. 

In the plaint the plaintiff claimed his share only of the enhanced rent. 
Two grounds of enhancement were stated in the notice as well as in the plaint, 
— viz,^ (i), that the plaintiff having constructed embankments in the mouza, 
the productive power of the land had increased otherwise than through the 
agency of the tenant, and (ii), that the rates prevailing in the neighbouring 
mouzas were higher than those current in the village in question. 

The Munsif at first dismissed the suit, upon the ground that a fractional 
shareholder of a property cannot alone enhance the rent of a joint tenant. But 
the District Judge, on appeal, overruled the decision, and remanded the case 
to be tried on the merits. 

The Munsif, on remand, held, that the grounds of enhancement in the 
plaint and the notice were not made out. But, [782] after bolding a local 
investigation, he came to the conclusion that the lands of the mouza in question 
were of the same quality, and that the average rate of rent paid by the bulk of 
the ryots was 3 rupees 4 annas per bigha ; and as the defendants * rent was 
lower, he awarded a decree at that enhanced rate. The District Judge, on 
appeal by the defendants, upheld this decision. 

The defendants appealed to the High Court. 

Mr. H. E, Mendtes and Baboo Gopal Paht for the Appellants. 

The Advocate-General (the Hon. Q, C. Paul) and Baboo Amarendro Nath 
ChaHerjee for the Eespondent. 

The Jadfment of the Court (Mitteh and Maclean, JJ.) was delivered by 
J. (who, after stating the facts of the case as abovey continued) : — 
The first question that has been argued before us is, whether an undivided 
fractional shareholder of a mouza can enhance the vent of a holding 
of a joint tenant. But whether he can or not, we are clearly of opinion that 

* Appeal from Appellate Deoree, Nos. 3664 to 2768, 2861 to 2870, anll^SSSO to 2885 of 
1870, agunst the decree of R. I. Richardson. Esq , of Tirhoot, dat^ the 28th April 

1870, affirming the decree of Baboo Ramyead Lall, Munsif of Tespore, ^ted the 29th May 
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suoh a suitr as this is not maintainable in the absence of the other shareholder 
or shareholders. Conceding that a single shareholder can raise the rent of 
a joint tenant without the consent of his coparceners, it is clear that he can 
only do so in a suit to which all the sixteen annas proprietors must be made 
parties, otherwise the rent of the same holding might be raised to two or more 
different amounts at the instance of the several coparceners. 

We are, therefore, of opinion that the decree of the lower Oourfcs is not 
sustainable, and we dismiss the suit with costs in all the Courts. 

This decision will govern Appeals Nos. 2665 to 2763, 2861 to 2870, and 
2880 to 2885 of 1879, in which the plaintiff’s suit* is likewise dismissed with 
costs. 

Appeal allowed. 


[758] The 21st Jiily, 1881, 

Preseijt : 

Mr. Justice Prinsep and Mr. Justice Field. 


Dinonath Ghose Plaintiff 

versus 

Auluck Moni Dabee and others Defendants. 


Registration Act (III of 1877) y a, 50 — Priority — Registered Conveyaiice — 

# Unregistered Conveyance accompanied by Possession, 

One who holds under an unregistered deed of sale, the registration of which is not com- 
pulsory, and is in possession of the property conveyed, has a superior title to one who sets 
up a registered conveyance of a later date unaccompanied by possession. The second pur- 
chaser presumedly has notice of the title of the first purchaser from the fact of possession 
having been given. 

Authorities on the question of priority discussed. 

The facts of this case sufficiently appear from the Judgment of FIELD, J, 

Baboo Ishur Chunder ChuckerbtUty for the Appellant. 

Baboo Sreenath Doss and Baboo Guru Chiim Banerjee for the Respondents. 

The following are the Judgments of the Court (Prinsep and FieLd, JJ .) : — 

Field, J. — In this case the plaintiff purchased certain immoveable property 
on the 26th Aughran 1280 (10th December 1873), and his conveyance was 
registered. He alleged in his plaint that he got possession of the property 
after the execution of his conveyance. The Munsif was of opinion that he 
got possession o^ parif only of the property ; but the Subordinate Judge does not 
support the Munsif’s finding, even to this extent. The defendant claims the same 
property under two unregistered kobalas, dated respectively the 5th and 15th 
Aughran 1279 U9th and 29th November 1872), and she alleges that she 
obtained possession of the property upon the execution of these conveyances, 
and has been in possession ever since. The amount of [784] consideration for 
each of these instruments is less than Rs. 100. Registration was there- 
fore optional; and the instruments themselves, though not registered, are 
admissible in evidence to prove the defendant’s title. 

* Appeal from Appellate Decree, No. 555 of 1860, against the decree of Baboo P. M. 
Mukerjee, Subordinate Judge of Furreedpore, dated the 19th January 1880, reversing the 
decree of Moulvi ]tiahbut”Ali, Munsif of Goalundo, dated the 3rd August 1878. 
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The Judge of the lower Appellate Court has found the following facts, viz.f 
that the defendant’s two unregistered conveyances have been satisfactorily 
proved ; and that it has also h^n proved that she obtained possession of the 
property upon the execution of, and under, these conveyances. He thinks it 
very probable that the defendant’s vendors, after selling the property to her, 
got up the subsequent registered conveyance (which purports to convey to the 
father-in-law of one of the vendors) for the object of committing fraud. He 
does not, however, find fraud as a fact, nor does he find that the purchaser 
under the subsequent conveyance had notice of the previous unregistered 
conveyances. The case dqes not, therefore, come within the principle that, 
notwithstanding the stringent provisions of the Registration Act, a person wdio 
claims under a registered instrument is estopped in equity from saying that 
this instrument shall prevail against a prior unregistered instrument, if at the 
time when he took his registered instrument he knew ol the existence of the 
prior unregistered instrument. Sed the remarks of Lord Selbome in the case of 
The Agra Bank, Ltmtled, v. Barry (L. R., 7 E. & Ir. Ap., 135). This case was 
decided upon the Statute 6 Anne c. Ir., the fourth section of which provides, 
»that all registered deeds shall be taken as good and effectual in law and equity 
according to the priority of time of registering ” ; and the fifth section 
provides, that “ every deed not registered shall be deemed and adjudged as fraudu- 
lent and void, ” not only as against a registered deed, but as against all creditors. 

Any person,” said Lord Chancellor Cairns, in the case just quoted, “ reading 
over that Act of Parliament would perhaps, in the first instance, conclude, as 
has often been said, that it was an Act absolutely decisive of prioiity under 
all circumstances ; and enacting that, under every circumstances that coqJ.d 
be supposed, the deed first registered was to take precedence of a deed which, 
although it might be executed before, [755] was not registered till afterwards. 
But by decisions which have now, as it seems to me, well established the law, 
and which it would not be, 1 think, expedient in any way now to ckll in ques- 
tion, it has been settled that, notwithstanding the apparent stringency of the 
words contained in this Act of Parliament, still if a person in Ireland registers 
deed, and if, at the time he registers the deed, he himself, or an agent whose 
knowledge is the knowledge of his principal, has notice of an earlier deed, which 
though executed is not registered, the registration w^hich he actually effects will 
not give him priority over that earlier deed. And I take the explanation of 
those decisions to be that which was given by Lord King in the case of Blades 
V. Blades upwards of one hundred and fifty-years ago, that, inasmuch as the 
object of the Statute is to take care, that by the fact of deeds being placed upon 
a register, those who come to register a subsequent deed shall be informed of 
the earlier title, the end and object of the Statute is accomplished, if the person 
coming to register a deed has aliunde, and not by means of the register, 
notice of a deed affecting the proijerty executed before hifl own. In that case 
the notoriety which it was the object of the Statute to secure^ is effected in a 
different way but effected as absolutely in respect of the person who thus comes 
to register, as if he had found upon the register notice of the earlier dee^.” The 
same principle has been adopted in oases concerned with property in England, see 
Le Neve v. Le Neve (Amb., 436), Davis v. Strathmore (16 Ves., 419), TFillis v. 
Brown (10 Sim., 127), RoUand v. Hart (L. R. 6 Chan., 678), and Bradley v. 
Riches (L. R., 9 Chan. Div., 189), and has also been applied to instruments regis- 
tered under the Indian Registration Act, see Sheikh Bahmatulla v. Sheikh 
Sanutullah Kagchi (1 B. L. E., P. B., 82), Waman Bam Chandra v. Dhondiba 
Knshnaji (I. L., R., 4 Bom., 127), and ^iszludeen Khan v. Fakir Mahomed 
Khan (I. L. B., 5 Oal. 342). As Z have already observed, the present case does 
not fall within the principle of these decisions, which are nevertheless valuable 
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to show, that however strict the language of [ 788 ] Begistration Acts may be, 
they will not be construed so as to enable their provisions to subserve fraud. 

Upon the findings of fact abovementioned, the Subordinate Judge held, tliat 
the defendant had acquired a good and valid title in the property by her 
unregistered conveyance, which was accompanied by possession, and that tlie 
plaintiff's registered conveyance cannot prevail against this title. It is now 
contended in appeal, that this decision is wrong, and that, under the provisions 
of s. 50 of the Registration Act (III of 1877), the plaintiff is entitled to succeed 
upon the strength of his registered conveyance. 

Section 60 is as follows * — “ Every document of the kinds mentioned in 
els. (a), (5), (c), and ^d) of s. 17, and els. (cr) and (b) of s. 18, shall, if duly 
registered, take effect, as regards the property comprised therein, against every 
unregistered document relating to the same property.” What is the meaning 
of the words ‘ take eflSbt ’ in this section J)o they mean have effect to pass 
the property and give a good title to it,” evem although the vendor had neithei* 
property nor title when he executed the registered conveyance, or that which is 
more reasonable, take effect in tliose cases in which effect can be given bv rea'^on 
of the property being still in the hands of the vendor ? 

If A, pretending to be the owner of proj^erty which reall> belongs to B, 
and in which A never had any interest, convey that pioperty by a registered 
doednient to X, it will scarcely be contended that X, by this registered conve> - 
ance, acquifes any title to such property. Non, if A sells the same property to 
G oji the 1st January 1880 by an instrument which the law does not require to 
bo registered, and which, therefore, althougli unregistered, is admissible in 
evidence to prove the transfer and the title of the transferree , and if this legal 
conveyance, made in legal form, is furtlior followed immediately by deliNery 
of the posseskien of the property to C, upon what principle can it be reasonably 
contended that A has, on tlie 1st February of the same year, any right whicl^ 
he can convey to X. If A has no interest to convey, the fact of tins second 
conveyance being registered ouglit not togit^e X anv title to the property in tlie 
[787] case last put any more than in the case first put But it is contended 
that there are decisions of this Court which leave the question no longer an 
open one, and that, upon these decisions, X lias a good title, a title which will 
prevail against C. If the question is concluded by decision, there is an end of 
the matter, but I apprehend that an examination of all tlie cases will show 
that the result is in favour of, not X, but 0. Before proceeding to examine 
the cases, it will be vvell to define exactly the case with which we have to 
deal — 

(a) It is not a case in which it is contended that the subsequent 
registered purchases is ^stopped, because he had notice of the prior unregistered 
conveyance. 

{b) It is a case in which the vendor first sold by an unregistered 
conveyance and gave the first vendee possession, and had no possession to give 
to the second vendee. 

(c) Registration of the prior conveyance was optional, not compulsory, 
and therefore the prior vendee can produce and use his unregistered convey ance 
to prove this title. 

(d) It is in fact a case of possession and a prior unregistered conveyance, 
registration of which was optional, versus o, subsequent registered conveyance 
and nothing more. 
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1. The firat case is fchat of Girija Singh v. Oiridhari Singh (l B. L. H.,A. 0., 
14) . Here the plaintiff claimed under a registered kobala, dat^ the 29th October 
1866. The defendant claimed under an unregistered kobala of May 1855, 
alleging that he had been in possession since the execution of this prior unregis- 
tered kobala. ' This possession was found as a fact, and it was held that posses- 
sion under an unregistered kobala created a title which could not be defeated 
by a subsequent registered instrument. Macphebsok, J., remarked, that the 
transfer of the property to the defendant was complete, and nothing was want- 
ing to perfect it according to the law then in force ; and that s. 50 of the then 
Begistration Act could not be construed as vitiating all titles acquired prior to 
the passing of this Act. Now this is a distinct authority that a register- 
ed conveyance and possession taken thereunder are a complete transfer of 
the vendor’s [7883 interest so as to leave him nothing which he can subse- 
quently convey. But it is not ^exactly on all fours with the present case, 
because the prior unregistered* instrument was executed before the new 
Begistration Act came into operation. The Madras High Court have decided 
to the same effect in Tirumala v. iakshrm (I. L. B., 2 Mad., 147). 

2. In the case of Syud Fnrzund Ally v. SyudAbdool Buhim (4 W. B., 30) 
it was decided that a kobala registered under the provisions of Act XIX of 
1843 has no priority over an unregistered kobala under which enjoyment has 
actually taken place. Section 2, Act XIX of 1843 enacted as follows : — 

* Every deed of sale or gift of lands, houses, or other real property, a memorial 
of which has been or shall be duly registered according to ^aw, shall, 
provided its authenticity is established to the satisfaction of the Court, invalidate 
any other deed of sale or gift for the same property which has not been 
registered, and whether such second or other deed shall have been executed 
prior or subsequent to the registered deed.” Observation may be made upon 
the distinction between the terms ‘ shall invalidate ’ used in this section, and the 
words of the present law * shall take effect against.’ In connection with this 
Act the case of Maharaja Maheswar Bax Si^ig Bahad/iir v. Bhikha Chotvdry (B. L. 
B., F« B. Bui., 403) may be notice^, in which it was decided, in accordance 
with the previous decisions of the Sadr Court, that a registered deed of sale 
had no priority over an unregistered mortgage-deed of an earlier date ; and see 
the remarks upon this case in Prahlad Misser v. Udtt Narayan Singh (1 B. L. 
B„ A. C., 197. 


3. In the case of Ram Chand Koomar v. Modhoo Soodun Muzoomdar 
(7 W. B., Civ. Bill., 119) the plaintiff claimed under a registered deed of sale, 
dated the 13th Assar 1272, that is, 24th June 1865. The defendant claimed 
under a subsequent unregisteied deed, dated the 3rd Pous 1272, that is, 19th 
December 18^. Both the instruments were for a sum less than rupees 
one hundred ; no question of possession was here raised, and the sole question 
was, whether the registered deed was fraudulently registered. * This [7893 case is 
not in point, more especially as the registered deed was prior in point of time. 


4, In the case of Oooroo Doss Dan v. Kooshoom Koomaree (9 W. B., 547) 
the plaintiff’s (appellant’s) deed A^as not registered, but was prior in date to the 
defendant’s registered deed. The value of the property conveyed by each was 
less than one hundred rupees. The possession of the plaintiff (appellant) under 
his unregistered deed was not found by the lower Appellate Court : see the judg- 
ment of Kemp, J. This case is also not in point, not being a case of possession 
under a prior unregistered deed versus a subsequent registered deed. 

5. In Qobind Ohunder Boy v. Poomo ChunderSein (10 W. B., 36), the plaintiff 
purchased on the 4t|i Pous 1272, but did not 
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under a prior registered lease from the same person, and dated the 17th 
Augbran 1272 ; nothing was said as to the values of the property or as to 
possession. EflPect was given to the prior registered lease. This case also is 
not in point. 

6. In the case of Soodharam Bhuttacharjee v. Odhoy CKtmder Bundo- 

padhya (10 B. L. B., 380) the plaintiff sued to recover 99 rupees due to him 

under an unregistered mortgage-bond, dated the 11th Jeyt 1266 (23rd May 

1859), by which a tank was pledged as security for the repayment of the loan. 

Another person intervened in the suit, claiming to be in possession of the tank 

under a subsequent registered deed of sale, dated i)he 5th Srabun 1274 (19th 

July 1867) from the same person. Section 50 of the Begistration Act, XX of 

1856, was held applicable, and the subsequent registered instrument wh. 8 held 

to prevail. Here the possession accompanied the registered instrument ; so 

that this case also is not in point. 

«»•'* * 

7. In the case of Salim Shaikh v. Bmdonath Ghuttuck (12 W. B., 217 ; 
S.C., 3 B. L. B., 312), the plaintiff claimcfd under a registered patta, dated the 
16th of Bysack 1275) 12th April 1867). The defendants claimed under a verbal^ 
grant. This case also is not in point, but the observations of Mahkby, J., as 
to the effect of possession are important. 

[760] 8. In the case of Gouree Kant Boy v. Gridhur Boy (12 W. B., 
45Q) , the plaintiff ’s kobala was dated the 6bh Pous 1272, and was registered.^ 
The defendants claimed under a prior unregistered instrument of the 25th 
Bhadro 1272 ; the value of the property does not appear. The question of 
possession was not decided. The only point which appears to have been taken 
was, whether the subsequent purchaser had knowledge of the previous sale. 
Beference was made to the last case, and the Judge below was authorized to 
re-trv the whole question. This case is also not in point, as it appears to have 
been decided 'with reference to the principle of notice to which 1 have already 
alluded. 

9. In the case of Nursinyh Poorkaet v. Biknim Majee (14 W. B., 250) 
the plaintiff sought to recover possession under a patta granted by a female 
and registered. The defendant claimed under a prior lease granted by the 
female’s husband. The defendant’s lease was one which, under the Begistration 
Act, should have been, but was not, registered. The defendant alleged 
possession The last case was referred to, and the case was remanded for re-trial 
of the question whether the defendant had got a lease from the husband of the 
widow, and possession under it. In this case the defendant’s patta was 
not an instrument of which the registration was optional, but an instrument 
wl^iich should have been registered, but was not so registered. It would, 
therefore, have been inadmissible in evidence to prove the defendant's title. 

t 

10. In the case of Naratn Doss v. Gungaram Dhara (20 W. B., 287) 
the plaintiff claimed under a registered kobala dated Gheit 1277, and the 
defendant claimed under a prior unregistered kobola dated Srabun 1276, the 
the registration of which was not compulsory, alleging that be had obtained 
possession thereunder. Gloveb, J., sitting alone, remanded the case to have 
this allegation of possession tried, remarking that s. 50 of Act XX of 1856 
referred to cases where the purchase had not been completed by possession. 
In support of this view, he quoted the last case, but this appears to have been 
done under a misconception of the facts of that case. 

[761] 11. In the case of Shaikh ByasutaUa v. Doorga Churn Pal (15 
B.L. B., 294) the plaintiff sued to enforce his lien under an unregistered mortgage- 

8 CAL.— 140 
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bond for Bs. 95, dated the 19th August 1870. One defendant resisted as to 
part of the land, claiming it under a subsequent registered kobala for Bs. 300, 
dated the 18th June 1872. The registration of this latter kobala was compul- 
sory, and the only point decided in the case was that s. 60, Act XX of 1866, 
applied not tONihe case of a registered'instniment of which the registration was 
compulsory as against an unregistered instrument of which the registration 
was optional, but only to the case of a registered instrument of which registra- 
tion was optional as against an unregistered instrument of which registration 
was also optional. This anomaly in the law was removed in the next Begistra- 
tion Act. This case is also not in point. 

12. In the unreported case of Indro Naratn Bal v. Foolmam Bewah 
(Sp. Ap., No. 1122 of 1876) the plaintiff claimed under a registered kobala, 
dated the 23rd Bysakli 1280, which included several plots. The defendant 
alleged title to two of these plots by a prior unregistered kobala, dated the 11th 
Jeyt 1276, alleging that possession had been given and held thereunder. This 
allegation of possession was found ^o be true by the lower Appellate Court. 
Eegistration of both kobalas was optional. Markby and Prinsbp, JJ., held, 

* that the plaintiff’s registered kobala could not give him a title against the 
defendant’s unregistered kobalaK and possession thereunder. Markby, J., 
said * — “ The Act which governs the question as between these parties is Act 
VITl of 1871. Upon the ijrevious Act XX of 1866, as also upon Act XVI of 
^1864, and Act XIX of 1843, it had, in my opinion, been held by, at 
any rate, a preponderance of authority, that the provisions of these Acts, so 
far as they invalidate title not duly iMgistered, had no application where the 
party who had purcliased had been put into possession.” This is a case 
directly in point. 1 am bound, howeve^’, to say that the learned Judge refers 
to his judgment in case No. 7 above as containing the authorities, but all 
the cases there cited, as far as I have been able to test them,, were decided 
upon Act XIX of 1843 , and [ 762 ] I have been unable to find that in any of 
these cases both instruments were governed by any of the new Eegistration Acts. 

13. In the case of Fvzliiddceii^Khan v. Faktr Mahomed Khan (I. L. E. 
5 Cal., 336), a certain person, whom I shall call 4, was a tenant of a jote 
under another person X. A purchased from X by an unregistered kobala, 
dated the 2nd Pous 1282 (16th December 1875). B purchased from X by a 
registered kobala of subsequent date, 12th March 1876. The value of the 
property was less than one hundred rupees. A kabuliat had been executed by 
A in favour of Xs father, and A had paid rent under this kabuliat to X. As 
to this kabuliat, PoNTlFEX, J , says: — “ The defendant (^respondent) sets up his 
possession as sufficient notice bo the plaintiff of the defendant’s alleged prior 
purchase. No other equity in his own favour, or fraud on the pai*t of the plaintiff 
is alleged or proved. In many cases possession not properlv accounted for may be 
a very material fact. But in the present case, the defendant had originally been a 
tenant of the jotedar, the common vendor of both parties, and his possession was 
equally consistent with the continuance of such tenancy as with his alleged 
purchase. Moreover, it has been found as a fact by the Officiating Judge of 
the Court below, that the defendanl left the kabuliat of his tenancy in the hands 
of the common vendor. He ought, if and when he made his alleged purchase, 
to have insisted upon the kabuliat being given up to him. By not having done 
so, he in fact helped the vendor to commit a fraud upon the plaintiff, for the 
production of this kabuliat to the plaintiff would be sufficient to satisfy him 
that the defendant’s occupation was merely that of a tenant.” This was a very 
important feature in this case, which, but for this essential difference, would be 
on all fours with the CA 3 e now before us. That a person who allows the indicia of 
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ovvnership to remain in the hands of another person will be estopped by such 
conduct from afterwards saying, as against an innocent puroibaser for valuable 
consideration without noticer that such person could not dispose of the 
proj^erty, is a proposition established by numerous cases : see for example 
the remarks of their Lordships of the Privy Council in Bam Colmar [763j 
Koondoo V, McQuem (11 B. L. R., 53), and see the case of Bhugwan Doss 
V. Upooch Stngh (10 W. R., 185). But for this point of difference, in all proba- 
bility this case would have been referred to a Full Bench, regard being had to 
case No. 12, which is referred to and dissented from. 

14. In the case of Panha Khtvniajt v. Fatia Upaji (12 Bom. H. C. Rep., 
179) the plaintiff claimed under an unregistered sale-certificate. The defendant 
claimed under a subsequent registered sale- certificate, and was in possession. 
The Registration of botli was optional, and it was held that the defendant had a 
better title. But here ^ain possession accompanied the registered and not the 
unregistered instrument * So that this case a^so is not in point. 

15. In Balaram Neni Chand v. AppavUlad Diilu, &c. (9 Bom. H. C. Rep., 
121) it was held, upon cl. 1, s. 6 of the Bombay Reg. IX of 1827, that posses- 
sion and an unregistered deed of sale left nothing in the vendor which he could 
afterwards sell or mortgage, and that a person claiming under a subsequent 
registered mortgage-deed could not succeed. This agrees wuth the state of the 
old law on this side of India. 

16. The case of Maninalvalad Suratmal and Dasrathvalad Narayan (9 Bom. 
H. C. Rep.,* 147) is directly in point, and was decided on the new Registration 
Act& The Bombay High Court here decided that a prior unregistered deed 
of sale, registration of which was optional, followed by possession, created a 
good tftle, which could not be defeated by a subsequent registered sale-certificate. 

17. TniS^^^o Dyal Aheer v. Cwol Mahomed Khan (2N. W. P. H. 0 Rep., 
296) a person claiming under a registered deed of sale executed in 1867 Nvas 
held not to have a better title than a conditional mortgagee in possession under 
an unregistered deed of 1853, — ?.c., executed before the new Registration Acts 

The result of the examination of these seventeen cases is then as follow's: — 
htm, VIZ., Nos. 3, 4, 5, 6, 7, 8, 9, 11, and 14, are not in point, and any 
argument based on tliem fails ; four, viz,. Nos. 1, 2, 15, and 17, are indirectly 
in suppoi’t of the unregistered instrument followed by possession, inas- 
[764] much as, on both sides of India, it has been decided that it was not the 
policy of the old Registration Acts to allow such a title to be defeated by a 
bare registered instrument. Three cases, viz.. Nos. 10, 12, and 16, are directly 
in support of the unregistered instrument of which registration could have been 
efiected under the new Acts, but was not compulsory, such instrument being 
follovred by possession. » One case, No. 13, is indirectly against the unregistered 
instrument and possession, and in favour of the registered instrument, wdiile in 
no single instance has it been held, that a person claiming under a later 
registered conveyance has a better title than a person claiming under a prior 
unregistered conveyance, the registration of which was optional, and which was 
followed by undoubted delivery of possession. 

There is an argument based upon the existence of the words ''unless where 
the agreement err declaration has been accompanied or followed by delivery of 
possession** in s. 48, which gives registered documents priority over oral 
agreements ; and the non-existence of these words in s. 50. I venture to think 
that there is a very simple solution of the difficulty raised by this argument. 
These words did not exist in either section, as these sections stood in the Act 
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XX of 1866. Notwithstanding their absence, when s. 48"' came to be construed 
in the case of Salim Shaikh v. Boidonath Ghuttuck (12 W. B., 217 ; S. C., 8 
B. L. B., 212), decided in July 1869, it 'was held that the provisions of this 
section had no application when possession had been given. The Legislature, 
when amen^ng the Act in 1871, adopted this construction, and added the 
above words in s. 48 of Act YIII of 1871. No similar question had been raised 
up to that time upon s. 50. Case No. 10 was decided in July 1873 ; case 
No. 12 in August 1877, and was never reported ; and case No. 16 in May 1872. 
It may be said that the Legislature had Nos. 10 and 16 in the published reports 
when the Act III of 1877 was passed, and yet the words abovementioned were not 
inserted in the section oi this Act. To this it may be replied that case No. 10 
was the decision of a single Judge only, and No. 16 may have escaped 
observation ; that the legislature had in 1871 [76S] ratified and approved the 
construction put upon s. 48 , and a similar construction is therefore rightly put 
upon 8. 60. 

The object of the new Begistration Acts is to prevent fraud. It ought to 
be construed so as to promote this^ object. If we decide that a person who has 
sold land by a legal conveyance and has parted with the possession, can again 
seUf and by registering the .second conveyance can destroy the first title and 
give a good title to the second purchaser, we enable the law to be used for the 
promotion, not the prevention, of fraud. Until the purchaser under the 
unregistered instrument has been twelve years in possession, his vendor may 
defraud him of that which he has honestly bought and paid for. 

V- 

In giving effect to the prior unregistered conveyance and possession, there 
is no real hardship done to the later registered purchaser, who, if he has used 
ordinary precaution and had not been misled by the conduct of the first 
purchaser as in case No. 13, would have been able to discover that his vendor 
liad no possession to give him. . 

Whether a bare conveyance by a person not in possession, and who can- 
not therefore put his vendee in possession, confers any title in this country, is 
a question as to which there has beeh some difference of opinion and some discus- 
sion. See the following cases : — Raja Sahib Perhlad Setn v. Baboo Bvdhoo 
Si'iigh (12 Moore's I. A., 275), Ranee Bhobo Soondree Dasseah v. Issur Ghunder 
Dntt (11 B. L. E., 36 s. c. 18 ; W. E. 140), Tara Soondaree Chowdhrain v. The 
Collector, of Mymensinqh (13 B, L. R., 501 ; s. c. 20 W. R., 446), Ram Khelaivan 
Singh v. Mmsmmat Aiidh Koer (21 W. R., 101), Ktichu Bayaji v. Kachoba Vtthola 
(10 Bom. H. 0. R. 491), Gunga Hurry Nundee v. Raghub Bam Nundee (14 B. L. 
309 ; s. c. 23 W. R., 131), and Lalubhai Surchand v. Bai Amrit (I. L. R., 2 Bom. 
301). The result of these cases appears to be that delivery of possession of the 
property sold is essential to complete the title of the vendee ; and that a bill of 
sale by a person out of possession does not take effebt as a conveyance in 
presently and is merely evidence of a contract to be performed in future. 

[766] The effect of applying this principle is, that the unregistered 
purchaser obtained a complete title when possession was delivered to him ; but 
the registered purchaser never obtained a complete title, and has in fact no 
title to enforce. It may well be that, in view of these cases, the Legislature 


Bc^Btered documents 
relating to property when 
to take effect against oral 
agreements. 


*[Sec. 48: — ^All documents, not testamentary, duly registered 
under this Act, and relating to any property whether moveable 
or immoveable, shall take ^ect against any oral agreement or 
declaration relating to such property, unless where the agree- 
ment or declaration has been accompanied or followed by delivery 
of possession J 
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thought it unneoessary to and the words already referred to in s. 50 of Aot III 
of 1877. 

It may be observed, although it cannot be used as an argument for the 
decision of this case, that, in the revised draft of The Transfer of Property Bill, 
published in the Gazette of India of the 26th March last, * sale ’ is defined as 
” the transfer of ownership, and such transfer, in the case of tangible 

immoveable property of a value leas than one hundred rupees, may be made 
either by a registered assurance or by delivery of the property, such deliver^^ 
being said to take place when the seUer places the buyer in possession (s. 54). 
This is practically the state of the law at the present Snoment. 

The conclusion to which I am led by authority and by rny own examin- 
ation of the subject is, that a bare conveyance, though registered, does not give 
the person claiming under it a better title than a person in possession under an 
unregistered conveyandfeV such possession having been delivered in order to 
complete the title created by the unregistered ‘conveyance, and such unregistered 
conveyance being admissible in evidence to ^rove that title. ^ 

I think, therefore, that this appeal must be dismissed with costs. 

Prinsep, J. — It appears to me that this case is on all fours with Bidjv 
Narain Bal v. Foolmani Bewah (Sp. Ap., No. 1122 of 1B76) decided by Mr. Justice 
MabkbY and myself on the 20th August 1877, the decision of which has not 
been '‘reported. Since the decision of that case, I have had another oppor- 
tunity of copsidering this point in a case which was heard by me and two other 
learned Judges of this Court last week, and 1 am confirmed in the opinion 
which I then entertained, that one who holds under an unregistered deed of 
sale the registration of which is not compulsory, and is in possession of the 
property conveyed, has a superior title to one [7673 who sots up a registered 
conveyance of a later date unaccompanied by possession. The second purchaser 
presumedly has notice of the title of the first purchaser from the fact of 
possession having been given. I therefore concur' in dismissing this appeal 
with costs. ^ 

Appeal dismissed, 

NOTBB. 

[ SEC. 59 OF THE REGISTRATION ACT— 

Notice of prior unregistered instrument affecting subsequent registered instrument. 

The rule laid down in this case that the second purchaser presumedly has notice of the 
title of the first purchaser from the fact of possession having been given was qualified by 
subsequent decisions, Nani Bohee v. Hafizullah (1884) 10 Oal. 1073, where it was held that, 
though possession was not conclusive evidence of notice of title, was cogent evidence. Narain 
Chunder ChueJeerbutty v. Dutaram (1882) 8 Cal. 697 P,B. where the majority took the 
view that possession alone ^as not sufficient notice of title, but Pbinsef, J., maintained the 
view expressed by him in this case. Though the Calcutta High Court once considered doubtful 
the proposition that notice of prior unregistered deed where it is not required to be registered 
takes away the prority given to the registered deed under s. 50 of the Registration Act: Bama 
Sundari Dasi v. KrWiana Ch/undar Dur (1884) 10 Cah 424, it is now well settled that it has 
got such effect ; 8 Cal. 597, Abool Hussein v. Bagunath Baku (1886) 18 Cal. 70. Shivaram v. 
Oenuil 9 B 2 ) S Born. 915, Banputary, Daulatran (1886) 8 All. 540, Krishnamm v. Surana 
(1891) 16 Mad. 148 F.B. where it was held that the Court was not bound to apply s. 50 of 
the Registration Act to such a case.] 
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Present: 

Mr. Justice Mitter anb Mr. Justice Macbean. 

Dhurrum Singh Defendant 

versus 

Kissen Singh and others Plaintiffs."^' 

Religious Endoiontent — Act XX of 1863, s. 14 — Restraining Manager from allowing Property 
to be removed — Form of Order — Injunction — Civil Procedure Code (Act X of 1877), s, 30, 

In 1849, tho Board of Revonuo, acting under Reg. XIX of 1810, interfered in the 
management of the affairs of a temple. In a suit relating to the affairs of the temple 
instituted in 1876, it did not appear whether any transfer of property had been made under 
s. 4 of Act XX of 1863, but it did appear that, in 1865, the Judge of Patna had appointed a 
manager of tfte temple. 

Held, that tho right of the Government officeirs to control the affairs of the temple had 
been sufficiently proved. 

Section 14 of Act XX of 1863 is generally applicable to all religious endowments, and 
while it in one sense restrains the ordinary Courts from dealing with cases against trustees 
of religious endowments, it gives special facilities for suits in the principal Civil Court of 
the district by any of the persons interested in these endowments. 

QuiBre,— Whether, considering the provisions of s. 30 of the Civil Procedure Code, the 
retention of s. 14 of Act XX of 1863 is at all necessary ? . „ 

An order under s. 14 of Act XX of 1663 should be mandatory, and not prohibitory. 
Where a sacred book was kept at a temple, and was an object of^ v6neration to the 
members of the sect entitled to worship there, — 

Held, that a suit would lie under s. 14 of Act XX of 1863, by some of the persons 
interested in the temple, to restrain tho superintendent from removing the book to anothci 
place, and that he should bo directed to retain it as a portion of the furniture of the temple. 

The facts of this case sufficiently appear from the judgments. 

[ 768 ] Baboo Unnoda Prosad Banerjee and Baboo Mohesh Chuuder 
Chowdhry for the Appellant. 

Baboo Gurudas Banei'^ee and Baboo Kallyviohun Das for the Kespondents. 

The Judgments of the Court (Mjtter and Maclean, JJ.) were as 
follows : — 

Maclean, J,- — This is a suit instituted under the provisions of Act XX, 
1663, entitled “ an Act to enable the Government to diVfest itself of the manage- 
ment of religious endowments.” Leave to institute the suit was given under 
s. 18 of the Act. The plaintiffs are members of the Nanuk Shai sect of Sikhs 
resident at Patna, and the defendant is the superintendent or mohunt of the 
temple of Guru Gobind Singh, called Harmandir, at the same place. The temple 
is said to be on the site of the Guru’s birthplace, and it contains his cradle 
* Pangura’ and several copies of the Granth, a sacred law of the Sikhs. 
One of these Granths purports to have been sent by Guru Gobind Singh to the 
tempJe more than a century ago, and to contain a gold leaf on which the Gum 

* Appeal from Original Decree, No. 66 of 1880, against the decree of H. Beveridge, Esq# 
Officiating Judge of Patna, dated the 16th January I860. 
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himself inscribed some words. This cradle and bool are, thorefbre, objects of 
great veneration to the Sikhs, and the temple is visited Jiy the chiefs of the 
Sikh nation and others. 

It appears that the Maharaja of Jhind, a leading Sikh Chief, is said to 
have expressed a wish that the Granth referred to above should be sent to his 
capital, that his Banis might have an opportunity of paying their respects to it. 
He is said to be willing to make a considerable present to the temple for this 
, privilege, and the present superintendent or mohunt is, or was, anxious, to 
comply with the Maharaja’s wishes. The plaintiffs, professing to represent 
the general body of persons interested in the temple, object to the removal of 
the Granth, on the ground that its removal will ‘ leave the temple empty,’* or 
** render it desolate.” It is not clear, whether they apprehend that the sacred 
book will be permanently lost to the temple or not, but they urge that its 
removal will be an innovation contrary to practice, and will impede the Sikhs 
of Patna from the dn^ performance of their religious duties. They, therefore, pray 
[769] that the superintendent may be restrained, by order or injunction, from 
carrying out the proposed removal of the book. 

The defendant, the superintendent, urges that the temple is “not governed 
by Act XX of 1863,” nor is he a trustee appointed under the Act. He states 
that the Granth is not ‘established* or ‘asthopou,* nor is it, like the cradle, 
worshipped. That it is not contrary to the religion of the Sikhs to remove the, 
Granth, and that this particular Granth has on previous occasions been 
removed. . He alleges that it will really be for the temporal advantage of the 
temple to send the book to Jhind, and that the prohibition asked for will 
involve loss. 

•It may be remarked that the defendant’s (appellant's) pleader informed 
us, that his client had abandoned his intention of removing the book, though 
still questidning the applicability of the Act No. XX of 1863 to the temple. 

The District Judge, disbelieving the evidence as to the removal of the 
Granth last year, t. e., 1878, to the Soqepore fair, has directed the issue 
of an injunction prohibiting the defendant from i*emoving tlie book. The 
defendant has appealed to this Court. 

The first question is, whether Act XX of 1863 has any application to this 
temple at Patna. That Act was passed to divest the officers of Government 
of the control which they were empowered to exercise over religious endow- 
ments by Reg. XIX of 1810, and it directed that they should hand over to the 
trustees of a certain class of endowments all the land and property then (1863) 
in the possession or under the superintendence of the Board of Revenue or any 
local agent. The class of endowments referred to were religious endowments 
to which the Be^ulatmn specified was applicable, and the nomination of the 
trustee, manager, or supeiintendent whereof was vested in or might be exercised 
by Government. The evidence of the control of this temple having been 
exercised by Government is not very strong, but we find that, in 1849, the 
Board of Revenue forbade any unsolicited interference with the affairs of the 
temple. There is nothing to show that any transfer of property was made under 
s. 4 of the Act of 1863, although we find that the Judge of Patna, on the 11th 
March I860, acting under [770] Act XX of 1863, appointed Genda Singh, the 
defendant’s immediate predecessor, manager of the temple, which he could only 
do if the Act applied. On the whole, I am disposed to think that the right of 
the Government officers to control the affairs of the temple ^vas asserted or 
admitted in 1849 and 1865 without question. 
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Even if ifc oen be held that seotiona of XX of 1868 »« ?* 
alJltdJoatieuit I am disposed to think, that s. 14 » geoer^JT ap^oable to ^ 
' pQUS endowwenls, and while it in one sense restrains the ormnaty UOUrtS 
I, dealing with cases against trustees of religious endowments, it gave special 
ties for suits in the principal Civil Court of the District by any of the 
!l|^ons interested in these endowments. Under the Civil Code then in force, 
eii., Act VIII of 1869, no such suit could have been brought in the ordinary 
Courts on behalf of the community, but the present Code provides for such 
suits in s. 30. It may be doubted whether the retention of s.. 14 is at all 
necessary under the present Code of Civil Procedure. 



As to the merits, I tliink the decree a proper one, save that it should be 
mandatory rather than prohibitory, for s. 14 requires that the Court should 
direct the performance of some specific act. It is clear that the Oranth to 
which it refers is one of the main attractions of the temple. Its value as an 
object of veneration is clearly demonstrated by the mere fact that the Maharaja 
of Jhind is stated to be anxious to present the ladies of his family to it at his 
own capital. The objections to its ^removal could hardly be better illustrated 
. than by the fact proved in this case, that Eunjit Singh, the most powerful 
Chief the Sikhs ever had, yielded to the auguries which are said to have been 
against its removal, and we find an informal piece of evidence on the record 
what the question of removing it was seriously debated in the Patiala durbar, 
( and it was decided that it was contrary to the wishes of the States and Sikhs 
of the Khalsa community that the book should be removed. We cannot 
say that the evidence of removal of other Granths is conclusive in favour 
of the removal of this one, or that the Judge has improperly rejected the 
evidence of one instance of a temporary move of the book to Sonepore fair 

1771] I think, therefore, that the decree of the Judge of Patna should be 
so far modified as to make it direct that the defendant retain ^the Granth 
referred to as a portion of the furniture of the temple. With this alteration in 
the decree, the appeal should be dismissed with costs. 


Hitter, J.— I am also of the ,ppinion that the conclusion to which the 
lower Court has come is correct. 


The provisions of Act XX of 1863 are applicable to this case. The Act in 
question is applicable to all cases of religious endowments and temples to which 
]^g. XIX of 1810 was applicable. It is said, that s. 4 of the Act is not applic- 
able, because there was no transfer of property. But if Eeg. XIX of 1810 
governed this temple, then, by the operation of s. 4 of Act XX of 1863, there 
was a transfer of the superintendence, which was vested in the Board of 
Bevenue under s. 2, Eeg. XIX of 1810. That such superintendence was vested 
in the Board of Eevenue under the Eegulation in question is clear from their 
letter, an extract of which has been filed as an exhibit in this case. This is 
further corroborated by the fact that the predecessor of the appellant, viz,, 
Genda, was confirmed in his appointment under the provisions of s. 5 of Act 
XX of 1863. It seems to me, therefore, that Act XX of 1863 is applicable to 
this temple. • 

The next question is, whether the present suit could be brought under the 
provisions of s. 14, Act XX of 1863. The plaintiffs charge the defendant with 
misfeasance, breach of trust, and neglect of duty in respect of the trusts 
confided to him. If the charge be established, then the Civil Court, under 
tile section in question, would be competent to direct the specific performance 
following act, viZai to keep the Granth in question within the precincts 
d the temple, so that the pilgrims who may come to visit it may worship it. 


1134 



siK«B *1 OlOttt CaxWIMU «w. 11«8X^ i.*..».T 6*\.'n4 

claim i& \u&i q\j,it« 

wiy other oomiamlion, ft 'B WM '* "““'^.jhe e w of tn..Uo tu 

part of the defendant i{by SiDy SiOt ol hlS ibB yj8lt]D^^ thB tooejiip 

should be deprived of the opportunity of worshipping tbd SSLCTSd OrShUth* Th0yf ' 
undoubtedly, have the right to worship it any time they may choose to visit 
the temple. The defendant, who is a trustee [7721 on behalf of all these 
pilgrims, would be clearly guilty of breach of trust in allowing the sacred 
Granth to be removed from the temple. 

The appeal will, therefore, be dismissed, subject to the alteration of the 
decree as proposed by my learned colleague. The appellant will pay the costs 
of this suit to the respondents in both the Courts. 


Appeal dismissed. 


NOTES. 

[RELIGIOUS ENDOWMENT ACT, S. 14— 

Is applicable to all kinds of religious endowments (1896) 19 All. 104, even whore the / 
mutwali is not lawfully appointed. Trust for Hindu idol or Temple is regarded as trust for 
public ch«iritable purpose * (1887) 12 Bom., 247 ; where it was held that s. .5U9 of C. P C. 
(1882) 13 also axiplicablc. Endowment need not have been under the control of Board of 
Revenue in order that s 14 of the Religious Endowment Act may be apx>lied to such » 
institution (1907) 34 Cal., 587. So it is applicable to endowments founded after the passing 
of the Act. 1[1890) 18 All., 227. Suit against trustees could bo brought for the removal of 
mavks on idols and alteration of namams (1906) 30 Mad., 158=17 M. L. J. 1.] 


* [7 Cal. 7721 

The loth Auqusti 1881, 

PRESEi^;iD : 

Mr. Justice Cunningham, Mr. Justice Prinsep, 

AND Mr. Justice Wilson. 

Anund Moye Dabi Plaintiff 

versus 

Grish Chunder Myti and another Defendants. 

Limitation Act (XV of 1877), $, 10— Trust — Charge of debts by Testator, 

A charge of debts generally by a testator upon his property, or any part of it, will not 
affect limitation, because it does not at all var> the^ legal liabilities of the parties, or make 
any difference with respect to the effect and operation of the Statute itself. The executors 
take the estate subject to the claim of the creditors, and arc in point of law trustees for the 
creditors and such a charge adds nothing to their legal liabilities. But the case is different 
when particular property is given upon trust to pay a particular debt or debts. In such a 
case the trustee has a new duty, not the ordinary duty of an executor to pay debts generally 

* Appeal from Original Decree, No. 143 of 1880, against the decree of Baboo Jadu Nath 
Roy, Subordinate Judge of Midnapore, dated the 5tli March 1880. 
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out of property generally, but a duty to apply a particular property to secure a particular 
debt ; and there is a trust within the meaning of s. 10* of the Limitation Act. 

Beott Vi Jones {4 C. and F., 382), Wxlliatn^n v. Naylor (3 Y. and 0., Ex., 208), 
and Philips v. Philips (3 Hare, 281) followed. 

This was a suit to recover the sum of Bs. 24,300 from the infant defend- 
ant Grish Chunder Myti and from certain properties which were bequeathed 
to him by his maternal uncle, one Shib Pershad Giri, under the following 
circumstances : Shib Pershad Giri borrowed a sum of Es. 15,000 from the * 
defendant Goluck Chunder Myti, the father of the infant defendant Grish 
[778] Chunder Myti. Oii the 26th Bysack 1275 (May 186S), Shib Pershad 
Giri executed a will in favour of the infant defendant, to whom it was address- 
ed, directing him to pay of that debt out off the properties for which he had 
obtained a decree against one Joy Narain Giri. The material parts of the will 
were as follow : — 

“ Therefore, you being my nephew (sister’s son), and competent to give the 
pinda (funeral cake) to my paetreeloJc (ancestor), I give you under this will the 
whole of my moveable and immoveable properties specified in the decree of 
the -original suit No. 17 of the District Court and of the Appeals Nos. 167 
and 168 of the High Court, under these conditions, — viz., that you will perform 
my onteyshtee krem (funeral cremation) and rites and ceremonies in the 
t proper manner at the prescribed expenses, and that you will cause the said 
kreea to be performed. The sum of Bs. 15,000, which I took in oan from 
your father and carried on the cases aforesaid from the Zilla Court Hip to the 
Sadr Court, and in which I have been successful, you will repay that oan with 
interest from the properties specified in the decrees, and you will set me free 
from the liability of that debt. Your maternal grandmother, who is my mdther, 
and I, who am your maternal uncle, bis wife, (must bo my wife,) to these two 
persons you will give food and raiment, and pay expenses to meet religious 
rites as will be required, and you will maintain them both accordingly. I have 
a daughter, who is unmarried. You will find out a worthy lad and give her in 
marriage. The expenses which will* be incurred for that, you will pay. If a 
son be born of the womb of that daughter of mine, — that is to say, if I have a 
daughter’s son, in that case you will yearlv pay him Bs. 200. My opposite 
party has preferred appeal to the Privy Council against the appeal case 
abovementioned. You will pay the expense of defending that out of your 
money, and you will recover the properties specified in the decree and the costs 
incurred in the lower Court up to the Sadr Court with interest thereof. If it 
be necessary to furnish security for execution of the decree, when the case is 
pending in appeal to the Privy Council, in that appeal you will furnish the 
security and will recover the whole properties with costs as specified in the 
[774] decree. You being a minor, I liave appointed^ yoqr father, Baboo 
Goluck Chunder Myti, the trustee. He will carry out the whole work specified 
in this will. I have given to you the whole of the abovementioned property 
under the conditibn stated in this will. Prom to-day I have relinquished my 
right to the properties. You fron> this day will become rightfully entitled to 
my right of the whole of the properties, — that is to say, to the decree numbered 
aforesaid, and you will obtain from the Court a certificate under this will, and 

*(Sec. 10 : — ^Notwithstanding anything horcinbefore contained 
Suits against express no suit against a person in whom property has become vested in 
trustees and their repre- trust for any specific purpose, or against his legal representatives 
sentatives. or assigns (not being assigns for valuable consideration) for the 

purpose of following in his or thoir hands such property, shall be 
barred by any longtix of. time. J 
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you will cause record of your name in the decree aforesaid, and you will be in 
possession, and you will maintain my patrimonial rites &nd ceremonies and 
the (sheba) worship of the debta (idol), and you will he in enjoyment of the 
properties as aforesaid.” 

After the successful termination of the suit in the Privy Council, Goluok 
Chunder Myti, as guardian of the infant defendant, executed the decree against 
Joy NarainGiri, and obtained possession of all the properties included in it on the 
23rd November 1874, and realized the sum of Bs. 10,200 from Joy Narain Giri. 

Subsequently, the plaintifif^s husband obtained a decree against Goluck 
Chunder Myti, and caused Goluok Chunder Myti *8 rfght to receive his debts 
due to him out of the estate bequeathed by Shib Pershad Giri to be sold in 
execution of his decree, and purchased it himself on the 16th September 1875. 
The present suit was not instituted until more than three years after that date. 
The defendants pleaded limitation, and in the Court below the suit was 
dismissed on that ground. « 

The plaintiff appealed to the High Court. 

Mr. H. Bell, Baboo Mohesh Chunder Ohowdhry, Baboo Taruck Nath Sen, 
and Baboo Jogesh Chunder Dey for the Appellant. 

Baboo Prannath Pundit for the Respondents. 

The following Judgments were delivered : — 

^IVilBon, J. (Cunningham, J.. concimmg). — This is a suit by a purchaser 
at an execution- sale of the right, title, and interest of one Goluck Cimnder 
Myti under the will of one Shib Pershad Giri. 

[775] The only question before us is one of limitation. If tlie suit is 
properly a mere suit for a debt, and if, as was argued before us, the will amount- 
ed at most to an acknowledgment of the debt so as to give a now period of 
three years Within which to sue, then, it is conceded, the suit is barred. 

If, on the other hand, the will validly charged the debt on immoveable 
property, or created a valid trust for its paypient. then, it is conceded, the suit 
is in time. (His Lordship then read the will as above set out and continued). 


It has been decided in England that a charge of debts generally in a will 
upon the testator’s personal estate, or any portion of it, creates no trust so as 
to exclude the Statute of Limitations : Scott v. Jones (4 C. and P., 382). 

The reason is, because it does not at all vary the legal liabilities of the 
parties, or make any difference with respect to the effect and operation of the 
Statute itself. The executors take the estate subject to the claim of the credi- 
tors ; they are in point of law the trustees for the creditors , the trust is a legal 
trust, and there is nothing whatever added to their legal liabilities from the mere 
circumstance of the test&tor himself declaring in express terms that the estate 
shall be subject to the payment of his debts.” * 

In this country there is no distinction between one kind of property and 
another in respect of its liability for debts. ^ Probably, therefore, upon the 
principle just referred to (which is not based upon any peculiarity in the English 
law of trusts), a charge of debts generally by a testator on his property or any 
part of it would not affect limitation. 

But the case, is, I think, materially different when particular property is 
given upon trust to pay a particular debt or particular debts. In such a case 
the trustee has a new duty, not the ordinary duty of an executor to pay debts 
generally out of property generally, but a duty to appl> particular property to 
secure a particular debt, and such trusts of personality have been upheld in 
English Courts.* 
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In Willia v. Naylor (3 Y. and 0., Ex., 208), a testatqj: gave one-fifth 
of his residuary personal estate upon trust to pay certain specified [778} debts, 
all of which were barred by limitation at the date of the testator’s death. The 
case came first before Lord Lyndhurst, C.B., and afterwards before Alderson, 
B., and it was held, that the effect of the will was to revive the barred debts 
(the effect of the English Statute having been to bar the remedy, not to 
extinguish the rights) ; that the trust was a valid trust ; and that the creditors 
claiming under it were entitled as creditors, not as legatees. 

This case, it is true, was decided before Scott v. Joiies (4 0. and F., 382); but 
the decision was approved and followed in an exactly similar case by Shadwell, 
V. C., five years after Scotty, Joms (4 0. and F., 382) had been decided — 
Philips V. Philips (3 Hare, 281). 

1 think the same rule is applicable in this country, and that a gift of 
property by will upon trust to pay a particular debt or particular debts creates 
a good trust. 

In the present case the testator gives the property in question to the 
defendant, and expressly directs him to discharge certain duties, one of which is 
to pay the debt of Goluck Ghunder out of the property. It is true that he 
confides the active administration in the first instance (probably during the 
defendant’s minority, to the defendant’s father ; but that does not relieve the 
defendant from discharging the duties imposed, so far as they are undischarged ; 
and then he says expressly, “ I have given to you the whole of the above- 
mentioned properties under the condition stated in this will.” 

This seems to me clearly a gift only on condition of discharging the trust, 
and I, therefore, think there is a trust within the meaning of s. 10 of the 
Limitation Act, and that the suit is not barred. 

Prinsep, J. — On reconsideration of this case, and after hearing further 
argument, I agree in this judgment. The contrary view I formerly entertained 
was in consequence of understanding the case of Scott v. Jo7us (4 C.and F., 382) 
differently from the explanation now given. The case will be remanded to the 
lower Court for trial. Costs to follow the result. 

Case remanded. 


NOTES. 

[AillFmed in appeal — Grish Ghunder v. Anmvd Moyi Debt (1887) 16 Gal.. 66 — by Privy 
Council, where their Lordships based the decision upon a different ground, ^.e., the suit was 
not barred under art. 132 of the Limitation Act as there was a charge. Referred to in 
Hemanyirt Vast v. Nobm Chand Ghose (1882) 8 Cal., 788 for the position that s. 10 of 
the Limitation Act is not applicable to resulting or implied trust ] 
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ART. 178. See LIMITATION ACT, XV OP 1877, SCHED. II, 
ART. 178 APPLICATION FOR PROBATE 
Art. 179. See LIMITATION ACT, XV OF 1877, SCHED. 11, 
Art. 1.79 ••• ... ... 

ABT. 179, OL. 4. ^ Execution op Decbeb ... 

ABT. 180. See RBVIVOB 
H. 2, See alienation 
8.6. See LIMIT ATION 
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8. 10. Gtee Tbust 
S. 14. a«9 LIMITATION 
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B. 17. See LIMITATION ACT, 1877, s. 17 

fl. 26 AND ILL. (6). See EABKMENT ... 

SCHBD. II, ART. 11. See GOODS SOLD UNDER EXECUTION 

ART. 64. See PROMISSORY NOTE 

ART. 127. See ALIENATION 

ART. 16S. See DECREE FOR SALE 
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ART. 179. See EXECUlTON OP DECREE 
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VII OP 1878 (B.C.)— 

ss. 9, 68, 74. See BENG. EXCISE ACT, ss. 9, 68, 74 
s. 63. See BENG. EXCISE ACT, s. 63 ... 

I OP 1879* s. 3, CLS. 9, 11, 19. See STAMP ACT, s. 3, CLS. 9, 
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XII OF 1879.— 

See Execution op Decree... 

, a. 11. See PRACTICE 

Action— 

CAUSE OF. See CAUSE OP ACTION 
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Actions on Contract — 

ADDING PARTIES IN. See PARTIES ... ... VI... 

Acta of Ownership— « 

See LIMITATION ... ... ... ... ... VII ... 

Adding Defendants— 

See JURISDICTION ... ... ... ... VII ... 


Adding Plaintiffs— 

See Joinder op Parties 
Rent-Suit 

See Civil Procedure Code, a. 32,tPARTiKs 
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Additional Punishment — 

See Bbng. Excise act, ss. 9, 68, 74 ... ... ... VI ... 


Adjournment — 

TO OBTAIN EVIDENCE. See PRACTICE ... ... VII... 

Adjustment— 

OP PAYMENTS. See MUTUAL BENEFIT SOCIETY ... VIT ... 

Adjustment of Partnership Accounts— 

SUIT FOR. See CONTRACT ACT, s. 266 ... ... VI ... 

Administration — ' 

CERTIFICATE OF. S«e CIVIL PROCEDUBE CODE, a. 32 ... VI 

TO ESTATE OF HINDU. See Letters OF ADMINISTRA- 
TION... ... ... ... ... ... VI 

a 

Administration-Bond— 

See EXECUTION ... ... ... ... ... VII 


Administration Suit — 

Supplemental Suit — Debts due by Appointed Managmg Members 
under the Will of the Te 9 iaior*L%mitat%m. A and B, two of 
the sons of one N, had been declared, in a suit brought to 
administer N’s estate, to he indebted to the estate ; it was also 
declared in eu^ euit that a certain sum of money should be set 
apart for the performance of certain religious ceremonies, and 
paid into Court. 
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AdmlnistratioB-Snlt— 

A and B died withonli having satisfied their debt. 

In a suit supplemental to the former suit, the descendants of the 
sons of Nj amongst whom were the descendants of A and B, 
claimed to be entitled to their share in the interest on the 
funds in the hands of the Court, and sought for a division of 
such accumulation of interest. 

Heldt that, notwithstanding that the debt due from A and B to 
the estate was barred, the descendants of A and B could not 
be allowed to share in the accumulations of interest in the 
hands of the Court without first satisfying the debt due by their 
ancestors to the estate. 

Lokbnath MULLICK v\ odoychurn Mulliok ... 

STAY OF, PENDING SALE. See EXECU^TION ... 

Admissibility— * 

OF EX PARTE DECREE AS EVIDENCE. See BBNT-SUIT 

OF EVIDENCE. See EVIDENCE 

TAKEN ON COMMISSION IN CRIMINAL CASE. See EVI- 
DENCE ACT, 8. 38 

JUDGMENT INTER PARTES, See EVIDENCE ACT, ss. 13, 
40, 41, 43 

" * PAROL EVIDENCE. See SPECIFIC PERFORMANCE 

Admission — 

* See Evidence act, ss. so, 138 

BY CONDUCT. See ESTOPPEL 

•to police officer before ARREST. Sec EVIDENCE 
ACT, ss. 25, 26 ... 

• ^ 

Adopted Son — 

See Hindu Law ... 

Adoption — * 

See Certificate to collect Debts. Hindu Law 

AMONG SUDRAS. See HINDU LAW ... 

BY WIDOW. See HINDU LAW 

OF GRANDNEPHEW. See HINDU LAW 

Fraud — Adoptim son clawimg Share in Estates already vested 
%n another before the date of the adoption,] ShorUy before his 
death in 1862, A, by his will, gave his widow power to adopt a 
son. In consequence of fraud on the part of B, the son of a 
brother of A, in suppressing this will and setting up another, 
the will was not proved until 1874, when the widow exercised 
the power. C, the widow of another brother, had died in 1867, 
and B had* succeeded to her estate. The adopted son now 
sued by his motiier to recover a half share in C’s estate, 
alleging that his adoptive mother, m consequence of the frau- 
dulent act of B in suppressing the will under which the power 
of adoption was given, and by setting up«a false one, was 
unable to exercise the power of adoption before the death of C, 
and that thus he had been deprived of the opportunity of 
succeeding to C’s estate. 

Held, that although B had committed fraud in suppressing the 
will and setting up a false one, and had so placed obstacles in 
the way of tiie adoptive mother of the plaintiff taking a son in 
adoption earlier, yet that, as the plaintiff was not in existence 
at the time .,the fraud was committed, such fraud was too. 
remote so far as it affected him, and that the Court, as a Court 
of Equitg, could not disturb the estate which had already 
vested in B, 
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Adoption — (fioneluded.) 

The right to saocesdon is » right whidi vests inunedietely on the 
death of the owner of the property, and cannot, wider any 
citonnutanees, remain in abeyanoe in expeotarion of the bow 
of a preferable heir net omioeiTed at the time ok i^ owner’s 
death. 

NlLOOMUIi LAHUBI V. JOTBNDBO MOBUN LAHIBU .. VH v>. 178 

See HIKDI} LAW, ADOPTION ... ... ... .. VII ... 988 

AdVOPBO — 

POSSESSION. See DE!CIiABATK>K OF TITDB ... .. VII ... 660 

MOBTOAOB ... ... ... ... .. VII ... 394 

Advocate— 

CONDUCT OP PROSECUTION BY. See CONDUCT OP 
PB08B0UTI0N ... ... ... ... ... VI ... 69 

Agent— 

. AND PRINCIPAL. See CONSTBUOTIVB NOTICE ... VII ... 199 

Res Judicata ... ..: ... ... ... VII ... 169 

DUTY OP, TO ACCOUNT. See PBINCIPAL And AGENT ... VI ... 764 

4 

Agreemeat— 

EVIDENCE OF OBAL. See SPECIFIC PERFORMANCE .. VI ... 53^ 

FOR LEASE. See Beoistration .. ... ... VII ... 703, 717 

RESTRAINING PARTITION. See HINDU LAW ... ... VI ... n06 

Alienation— 

Impartible Bai — Chota Nagpore — Limitation Acts {IX of 
sched, ii. cl. 127 ; and {XV of 1877), s. 2, and ached, ii, 
cL 127.] The fact that the Raj of Chota Nagpore is an 
impartible one, does not prevent the Maharaja fpr the time 
being from alienating a portion it in perpetuity. 

Under Act IX of 1871, sohed. li, ol. 127, the limitation lor a 
suit by a person excluded from joint family property, to onforoe 
a right to share therein, was twelve years from the time when 
the plaintiff claimed and was refused his share. Under Act 
XV of 1877, sohed. ii, cl. 127, the limitation for such a suit is 
twelve years from the time the exclusion becomes known to the 
plaintiff. 

Jleld, that the period of limitation prescribed by the latter Act 
is shorter than the period ^.preBcribed by the former Act, within 
the meaning of s. 2, Act XV of 1877. 

NARAIN KHOOTIA V. LOKBNATH KHOOTIA VII ... 461 

BY HINDU WIDOW. See HINDU LAW ... ... VI ... 198, 843 


Allnvloii— 

See Limitation ... ...* ... ... ... VH ... 926 

Altention — 

OF DATE OP DOCUMENT. See Penal Code, ss. 192, 464, 

OL. 9 ... ... ... VI ... 482 

jUtering Doeiiiiiait-7 

See Rbaud VH ... 616 

Alteroatiw tlfdrtwliW" ■ „ 

OP XMPRI80NMHt|T. See BBMO .1 EXC»B ACT, es. 9, 68, 74 , VI ... 676 

* 4^ * 
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Hindu law, 


OF BECOBD ON APMSAL.— 

A second plaintiff was added in the Court below, but no amend- 
ment was made in the record, and the suit was dismissed with 
costs ^ An appeal being brought, the original plaintiff failed 
to pay the costo, was m^e insoltrent, and the Official Assignee 
declined to proceed with the appeal. It was objected that the 
appeal ought to be dismissed, there being no appellant on the 
record ; but the Court allowed the appeal to proceed, and the 
amendment ordered by the Court below to be effected. 

KEDABNAUTH DOSS V. PBOTAB CHUND;EB DOSS 

Anoestpal Estate — 

MOBTOAOE OF, By FATHEB. See HINDU LAW, 
MITAKSHABA'' ' ... .« 

Ancient Lights — * 

Enlargement of Window ^Obatrvctwn — Notice — Delay — Manda- 
tory Injunction, Where a person, who has a right to 
light from a certain window, opens a new window, or enlarges 
the old one, the owner of an adjoining house has a right to 
obstruct the new or enlarged opening, if he can do so without 
obstructing the old, but if he cannot obstruct the new without 
^ . obstructing the old, he must submit to the burden. 

A pbhintiff entitled as of right to light and air through a certain 
window, subsequently enlarged it, and on the light thereto 
• being interfered with by the defendant, gave him notice to 
remove the obstruction two days after it hf^ been completed. 

* Heldf that he had been guilty of no delay in taking steps to 
prevent the dbstruction, and that he was entitled to a mandatory 
injuboiion requiring this defendant to remove it. 

PROVABUTTY DABEE V. MOHENDRO LALL BOSB 

Appeal — , 

Insolvency — Refusal to grant Application to be declared Insolvent — 
Code of Civil Procedure (Act X of 1877), ss. 351, 688, cU 17. 
An order refusing to grant an a^lication to be made an 
insolvent, is appe^able under cl. 17, s. 588 of the Code of Civil 
Procedure. 

Such an order must be considered to be one made under s. ,^1. 
NUBBI BUKSH V, CHASNI ... ... . ... 

Jurisdiction — Titne from which an Order of Appointment dates. 1 
An Assistant Magistrate convicted an acpiised on the 12th 
August, and by an order of even date, such Magistrate was 
invested with power to act as a Magistrate '6t the first class, 
although Ijme fadt, <that he had been so invested with full 
powers, was not communicated to him until the 23rd idem. 
The accused appealed to the District Magistrate, and was 
acquitted. On motion made to the High Court to set aside the 
acquittal, on the ground that, after the ^te of the order of 
the Ldeutenant-Govemor investing the Assistant Magistrate 
with further powers, no appeal lay to the District Magistrate, 
— held, that even supposing the Lieutenant-Governor’s order 
conferred first class powers upon the Assistant Magistrate from 
the moment it was mede, it must be 'shown before the District 
Magistrate’s decision could be set aside, that the order of tilie 
Lieutenant-Governor was signed before the conviction. 

Quesre. — Whether an order investing a Magistrate with first class 
powers, is of any force, or amounts to an authority to exercise 
such powers, until the order has been officially communicated 
to the Magistrate ? 

IN ’ySE* MATTER OF THE PETITION Qt MOHAMED ESHAK. 

CWNDROMARWiCBlt?. MOHAMEDEBIiIAE ... 
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Appaftl — {continued.) 

Order by Judge of the High Court presiding over the Privy Council 
Departntent-^^LetterH Patent^ a. Ib-^Judginent-^Certified copy 
of Order of the Privy Cotmctl — CiviLProcedure Code (Act X of 
1S77), 8, 610. A decree obtained on appeal by certain defen* 
dants in the High Court, was appealed to the Privy Council 
by one only of the two plaintifis to the suit, and the decision 
of the High Court was reversed ; the plaintiff who had appealed 
assigned her share in the order of the Privy Council to one of 
the defendants, and delivered him the certified copy of the 
decree made in the Privy Council. The plaintiff who had not 
appealed to the Privy Council applied to the High Court for 
leave to transmit the order to the Court of first instance for 
execution of the share decreed to him, but on account of the 
assignment abovemen tioned, was unable to produce the certified 
copy of the decree of the Priv;^ Council. The Judge presiding 
over the Privy Council Department in the High Court hold, 
that the production of a certified copy of the order of the 
Privy Council was excusable under the circumstances, but 
refused the application, on the ground that the decree of the 
Court of first instance, which was affirmed by the Privy 
Council, could only be executed' as a whole and not partly by 
one of the plaintiffs. 

Held on appealer GARTH, C.J.— That the duties of a Judge 
in dealing with the meaning of decrees of the Privy Council are 
purely ministerial, and that any order made in such ministerial 
capacity could not be considered a judgment, and could not, 
therefore, be made the subject of an appeal to a Bench of the 
High Court under s. 15 of the Charter. 

Per White and MiTTBR, JJ. — An order of a Judge presiding 
over the Privy Council Department in the High Court, 
rejecting an apf»lication for execution, is a final order, and is a 
judgment within the moaning of s. 15 of the Charter, and is 
therefore appealable. 

In THE MATTER OF THE PETITION OF KALLY SOONDERY 
DABIA. KALLY SOONDERY DilBlA U. HURRISH CHUNDEB 
CHOWDHRY ... 


LL.1U OAZi. FAOB. 


VI ... 694 


Refusal of District Judge to recall a Certificate under Act XXVIl 
of I860.] No appeal lies from an order of a District Judge, 
refusing an application to recall a certificate granted by him 
under Act XXVII of 1860. 


In THE MATTER OF THE PETITION OF NANUX PERBHAD. 

NANUK PERBHAD v. LALLA NITYA LALL ... ... VI ... 40 


AGAINST ORDEK REJECTING PLAINT— 

Plaifit insufficiently Stamped — Court Fees Act (VII of 1870), 
s, 12, para, 1, sened. ii, dtv, n, art, 17, part in —Civil Pro- 
cedure Code (Act X of 1877), s. 1, tit. “ Decree.'*'] An appeal ^ 
lies against an order rejecting a plaint on the ground of its * 
being insufficiently stamped. 

AJOODHYA PERBHAD V. GUNOA PERBHAD ... ... VI ... 249 

AMENDMENT OP RECORD ON. Bee AMENDMENT OP 
Record ON APPEAL ... ... ... ... vi ... 626 

CHANGE OP DEFENCE ON. See ESTOPPEL BY PLEADING. VI ... 56 

PROM APPELLATE DECREE— 

Appellant dissatisfied with Findings in Judgment — CivU Pro- 
cure Code (Act X of 1877), ss. 540 and 684. An appellant, 
who has obtained a decree setting aside the decision of the 
Court of first instance, b not entitled to a farther appeal to 
the High Court, on the ground that he is dissatisfi^ with 
some of the findii:^ recorded in ,the judgment of the lower 
Appellate Court, an appeal from an appellate decree under 
s. 584 being strictly restricted to matters contained in the ^ 

, deoi^ee alone* , t ^ ^ ^ 

leOYXiABB OHUNDBR KdOBABI V. RAM LAU. l^AG f ^ ... VI ... 209 





Appeal — (continued.) 

ORDER ON APPLICATION FOR REVIEW. See LIMI- 
TATION 

REFUSING CERTIFICATE. See GUARDIAN AND MINOR ... 

HEARD EX PARTE. See APPLICATION FOR REHEARING. ... 

IN CASES COGNIZABLE BY SMALL CAUSE COURT. See 

CrVIL PROCEDURE CODE, fl. 686 

Bent-Smt under Re. 100 — Txile — Beng, Act VIII of 1869, 
8. 102 — Civil Procedure Code (Act X of 1877), e. 622. A and B, 
both of whom set up a claim to certain land, brought separate 
rent-suits against the tenants. In none of these suits did the 
amount claimed exceed Rs. 100. Subsequently to the institu- 
tion of the rent-suits, A sued B to establish his title to the 
land in dispute. The District Judge, before whom the rcut- 
suits came on appeal, allowed them to stand over until the 
decision in the suit' between A and B. That suit was decided 
in favour of B, and the Judge then decided the rent-suits 
instituted by B in his favour, and dismiilSed the suits institut- 
ed by A. 

Held, that no second appeal would he in the rent-suits, as no 
question of title between parties having conflicting claims was 
decided in them. 


I.L.B. CAIi. 


VI ... 
VI ... 
VI ... 

VI ... 


Held also, that there was no such irregularity on the part of the 
District Judge in the course which he pursued, of making his 
<- - decision in the rent-suit depend upon the decision in the suit 
to establish title, as would justify the Court in interfering 
unefer 8. 622 of the Civil Procedure Code. 

• Section 102 of Beng. Act VIII of 1869 was enacted in order to 
protect parties in the position of ryot-defendants, and to 
• prevent their being dragged up to the High Court in cases 
where the decree or demand is under Rs. 100. In such cases 
the 46crce is intended to have the same effect as that of a 
Small Cause Court. 


DOORGA NARAIN SEN V. RAM LALL CHHUTAR ... ... VII ... 

Representative — Civil Procedure Code X of 1877), s, 244, 
cl. (c), and ss. 278, 283. The holders of a taluq hypothecated 
certain other property belonging to them as security for the 
rent. A decree for rent was obtained against them. Prior to 
attachment, the taluqdars assigned their interest in eight 
annas of the hypothecated property to A, and made a mourasi 
lease of the remaining eight annas to him. The decree-holder 
then obtained an order for summary sale for the rent due for 
1876-77. She then attempted to sell the property hypothecat- 
ed to her. An objection by A was allowed. A regular suit was 
then instituted by the decree-holder against A, and it was 
declared that she was, after selling the taluq, entitled to sell 
the hypothecated property. The decree-holder again attempt- 
ed to execute heib rent-decree by attaching and selling the 
hypothecated property, and an objection by A was disallowed. 

Held, that no appeal lay from the order disallowing the objection, 
as A could not be considered to be a ‘ representative’ of the 
taluqdars within the meaning of s. 244, cl. (c) of the Civil 
Procedure Code ; and was therefore, debarred from appealing 
under ss. 278 and 288. 

RASHBEHARY MOOKHOPADHYA V. MAHARANI . SUR- 

NOMOYEE ... .«. ... ... ... VII ... 

Aumrd — Order refusing to file Award — Civil Procedure Code (Act 
X of 1877), ss, 525, 588. Matters in dispute were referred 
to arbitration without the intervention of the Court. An 
award was made, and upon an application under s. 525 of the 
Civil Procedure Code to 61e the award, one of the parties showed 
cause why the award should not be filed, and the Subordinate 
Judge held the objection to be good. 

Held, tlut xto appeal lay. . ^ 

SBEE BAM GHOWDHBHT V, DENOBUNDHOO CHOWDHRY ... VII ... 
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App0al — (concluded.) 

Decru — CMl Froeedure Code {Act X of 1877), a. M>—eufVey-^ 
Meamrement^Beng, Act VIIJ of 1869, bb. 25, 37, 38. An 
order made under s. 87, Bengal Bent Act (Beng. Act VIH oi 
1869), is a decree within the meaning of the definition contained 
in the Civil Procedure Code (Act X of 1677), and an appeal 
lies therefrom under the provisions of s. 540. 

Bbojbndro Coomab Boy o. Krishna Ooomab Ghose ... 

Bee bent Suit ... ^ 

Second Appeal 

FBOM SETTLEMENT-PBOCEEDINGS. See SETTLEMENT 

PBOM VICE-ADMIBALTY OOUBT OP BENGAL. See PRAC- 
TICE 

POINTS DECIDED ON. See PRACTICE 

• 

To Privy QouscUj---Applicat%onJor Leave to Appeal— Jndg^ 
ment of one Judge— Ministerial fnd Judicial Acts — Letters 
Patent, cl. 15. The plaintiff obtained a decree in the Court of 
f first instance. On appeal to the High Court, the decision of 

the lower Court was upheld, but the decree was varied in res- 

* pect of some matters relating- to the mode in which the relief to 
which the plaintiff was declared entitled should be granted. 
The defendant applied for leave to appeal to the Privy Council, 
f but the application was refused, on the ground that the judg- ’ 

ments in the High Court and the Court of first instance were 
in effect concurrent judgments, and that no substantial point 
of law was involved in the case. The defendant appealed 
under cl. 15 of the Letters Patent. 

Held, that no appeal would lie. 
manly V. PATTERSON 

Appealable Order— 

Bee Execution ... 

Beceiver 

Appellate Decree— t 

APPEAL FBOM. See APPEAL FROM APPELLATE DECREE ... 

Application— 

FOB CEBTIFIGATE. See GUARDIAN AND MINOR 

EXECUTION OF DECBEE — Bes Judicata. An order refus- 
ing an application to execute a decree is not an adjudication 
within the rule of res judicata. 

HURROSOONDARY DASSBE V. JUGOBUNDHOO DUTT 

ORDER REVOKING PROBATE. See PROBATE ... 

PROBATE — lJiianta,Hon Act {XV of 1877), sched. ii, Art. 176.] 
The Limitation Aot is not applicable to an application for 
probate ; such an apphcation, therefore, is not barred by art. 
178 of sched. ii of that Aot. * 

In THE MATTER OF THE PETITION OF ISHAN CHUNDER BOY 

REHEARING — Appeal, Ex parte— Civil Procedure Code (Act X 
of 1877), 5. 560.] An apj^icant, presenting a petition for the 
rehearing of an aj^eal decideU ex parte, must, at the time of 
ma^ig such application, be prepared to satisfy the Court, that 
the notice of appeal was not duly served upon him, or that he 
was prevented by suf^oient cause from attending when the 
appeal was called on for hearing. 

ANUNDA 8HAHA BISWAS, alias NYOMUDDXN SHA BISWAS, 
V. kema rbreb ... ««• ... 

REVraW, APICAL FROM ORDER ON. See LIMITATION ... 

TO RE DEdliAfejD INSOLVENT. See APPEAL ... 

TO REVIEW* HS^LMTATlOlSr AOT» XV OF 1877. SOBEP. II, 

Ai^pBNBY' EllOM ’'OHAKOJ^a SlD&s! 

, .anSKUyttm ... ... , '.ii 
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AfpMjnatM — 

A peKSOQ alleged to bci a kmatic, though not found so under 
Act XXV of 1868, may appear either by vakeel or in person. 
UBCA SUNDABI DASIv. RAM.T1 HALDAB ... 

Applloatiaii-^ 

FOB EXECUTION. See EXECUTION OF DEOBBE... 

POE LEAVE TO APPEAL TO PBIW COUNCIL. See 
A^BAii TO Pbivy Council 

Appointment— 

OF COMM16SIONEBS. SeePABTiTiON 
OF PEBBON TO CONVEY PROPERTY. See Tbubtee 
ACT, ss. 2, 19, 20, and 32 ... 

OP BEOEIVEB. See Rbobiveb 
OP MAGISTBAT», t)ATE OP. See AppeaC 

• 

Apportionment — • 

OP COMPENSATION-MONEY. See LAND Acquisition Act 

Appropriation — 

See Mahomedan Law 
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Vn ... 61 

VII ... 339 

VII ... 318 

VII ... 32 

VII ... 719 

VI ... 476 

VII ... 686^ 

VI ... 744 


Arbitration — , 

.. .Civil Procedure Code (Act X of 1877), chap, xxxvii — Kabuliat^ 

Suit for — Su%t under Act X of 1859. Notwithstanding that 
ohaip. xxxvii of Act X of 1877 (in reference to arbitration) does 
not refer specially to suits brought under Act X of 1859, yet, if 
* both parties to a suit for a kabuliat brought under the latter 
Act agree to refer the matters in dispute between them to 
* certain arbitrators named by them, and hie a joint petition m 
the Court of the Deputy Collector, stating that they had so 
agreed,, and praying that the case may 1^ referred to such 
arbitrators, neither of them will be afterwards at liberty to 
object to a decree made, embodying the award of the arbitra- 
tors, on the ground that the reference to arbitration was 
irregular, and not warranted by any of tftie provisions of Act X 
of 1877. 

When a case has been so referred, the arbitrators are at libert> to 
determine what appears to them to be a fair and equitable rate 
of rent, and notwithstanding the amount so found is less than 
that demanded by the plaintiff in his plaint, the Court out of 
which the reference issued is not at liberty on that ground to 
dismiss the suit, but is bound to order the defendant (with the 
alternative of eviction) to execute a kabuliat in favour of the 
plaintiff, engaging himself to pay rent to the plaintiff at the 
rate determined by the arbitraitors to be fair and equitable. 

KHEMNA GOW ALA r. BUDOLOO KHAN ... ... VI... 

COSTS OP. See CbSTS ... ... ... ... VI ... 

Award — Finality of Decree — Civil Procedure Code Act VIII of 
1859), ss. 318, 323, 324, and 325. A case was referred by 
consent to arbitration, and after having been recalled into 
Court was again referred. An award was made by the arbitra- 
tor and filed in Court. The defendants then objected, on the 
ground that they had no notice, after the second reference, and 
that they were not heard, and that the arbitrator had other- 
wise misconducted himself. These objections were disallowed 
by the Subordinate Judge, who gave a decree in the terms of 
tM award. This decree was upheld by the Judge on appeal, 
who, however, found that the arbitrator had b^n guilty of 
misoonduot. 

I 

HM, that if the decree of the first Court waa not final under 
8, ms, Aot Vin of 1859, all thattbe lower Appdlate Court 
could db, wae to remand the ease to be dealt with on ita 
mei^ : but mammk aa there had been|n. award and udeorae 
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JLpbitPation — {concluded) 

thereon, which wag final within the terms of that section, the 
lower Appellate Court had no jurisdiction to hear the appeal or 
to express any opinion on what had passed in the first Court. 
Wazib Mahton V. LuiiiT Singh ... 

Filing of Award — Time within which Award should be filed — 
^ CMl Procedure Code (Act X of 1877). s. blQr—Limitation Act 

{XV of 1877), sched. ii, art, 176. The act of an arbitrator, in 
handing in an award tc the proper ofilcer of the Court, for the 
purpose of the award being filed, cannot be considered as 
an * application * within the meaning of the Limitation Act. 
Robabts y. Harrison 

Armenian Widov — 

SeeDoWEB 

Appears — 

OF BENT, SUIT FOB. See LIMITATION 


OP Bent — Bate of Bent payable — Duty of Court Seng. Act VIII 
of 1869. The plain tifi sued for arrears of rent for the year 
1282 at the rate of Bs. 2>8 per bigha. The defendant alleged 
that the rent was only fift^n annas per bigha. The Judge , 
found that the plaintiff had not proved that the rate of rent 
was Bs. 2-8 per bigha, and, without finding that the proper 
rate was fifteen annas, gave the plaintiff a decree for that 
amount. The plaintiff brought a subsequent suit for arrears 
of rent for the year 1283, when it was held by the Court of 
first instance and by the lower Appellate Court that ho could 
only recover arrears of rent at the rate of fifteen annas, that 
being the rate of ** rent payable for the previous year within 
the meaning of s. 14, Beng. Act VIII of 1869. 

Heldt that the decisions were wrong, and must be reversed. 

In a suit for arrears of rent, where the plaintiff fails to prove the 
rate of rent claimed in the plaint, <‘t is the duty of the Court to 
find the proper rate of rent payable by the tenant to his land- 
lord, and not to give a decree merely for the rent admitted by 
the tenant. 

PUNNOO SINGH V. NiRGHIN BlNOH ... 

Voluntary Payinent — Mistake — Payment under a mistake. The 
plaintiffs, believing that they held a four anna share, and 
the defendants the remaining twelve anna share, in a patni, 
the revenue of which was in arrears, paid to the zemindar, on 
the 8th of March 1876, a portion of the arrears corresponding to 
the share in the patni to which they considered themselves 
entitled. It was afterwaMs decided, in a suit between the 
parties, that the plaintiffs were not entitled to any share In the, 
patni, and that the defendants were entitled to the whole sixteen 
annas thereof. Subsequently to this decision, the defendants, 
in paying up the arrears of revenue duo on the patni, took the 
benefit of the payment made by the plaintiffs on the 8th of 
March 1876 and paid in only so much as, together with previous 
payment, made up the whole arrear. The plaintiffs then brought 
the present suit to recover from the defendants the amount 
of the payment made to the zemindar *on the 8th of March 
1876. 

Heldy that the payment was not a voluntary payment, and that 
the plaintiffs were entitled to recover. 

KORIN Kb^bna Bose v. Mon mohun ... 

of EnhancementSeng^Aet VIII of 
Per Oabth, C. J., PONTIFEX and MiTTBB, 

, JJ*, (MCWlBli Imd MC1 X>nHLD^ JJ., dissenting). — ^Asuit for 

‘ lof nsnlt at m «nluumd rate <broii^t by all the 
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Arrears — {continued.) a 

shareholders will lie, notice under s. 14 of Beng, Act VIII of 
1869 having been issued at the instance of some of the persons 
entitled to the rent. 


OAL. 



Ghuni Singh V. Hbba Mahto 

SALE FOB. See Execution-SALE ... 

Priobity 

SALE IN Execution 

SUIT FOB. See SUIT FOR ARREARS OP RENT 
OP BEVENUE, SALE FOR. See ACT VIII OP 1859^ s. 7 ... 

Arrest- - 

ADMISSION TO POLICE OFFICER BEFORE. See EVIDENCE 
Act, ss. 25, 26 ... 

OP PARDAHNASHIN LADY. See EXECUTION OP DECREE ... 

Assam— 

RIGHT OP OeOUPANOY IN. See RlokT OF OCCUPANCY 
IN ASSAM 

Assessment — 

FINALITY OP. See JUSTICE OP THE PEACE 
OP RENT. See ENHANCEMENT 

Assignment — 

Op POLICE. See Life Policy 
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Attaohing-Creditor— 


Right to Redeem Mortgage — Civil Procedure Code (Act X of 1877,) 
276, 282, 295. An attaching creditor has not, as such, 
any right to redeem a mortgage subsisting prior to his attach- 
* ment. 


NiTYE Churn bysack v. soobhua Chundbh Paul ... vi ... C63 

Attachment^ 

BEFORE JUDGMENT— 

Civil Procedure Code (Act VIII o/1859), s. 240 — Objection an to 
non~compliane with requirements of s. — Bmden of Proof — 

Civil Procedure Code (Act X of 1877), ss. 274, 270. A suit on a 
mortgage foreclosed under Reg. XVII of 1806, s, 8, comprising 
property attached before the date of the mortgage under s. 81 
and the following sections of Act VUI of 1859, was brought 
against the purchaser of the attached property, which had been 
sold under the decree obtained by the attaching creditor. The 
defence was, that the mortgage falling within the provisions of 
s. 240 of the Act was void as against the attaching creditor and 
those claiming under him. For the mortgagee it was con- 
tended, that the atttachment could not prevail, it not having been 
proved affirmatively that the requirements of s. 239 relating 
to the intimation >of the attachment had been complied with. 

Held, that t&is objection to the validity of the attachment could 
not be raised for the first time on this appeal, even if it was 
not rather for the mortgagee, seeking to deprive the attaching 
creditor of his possession, to prove the non-observance of the 
formalities in question. • 

Senible . — A re-attachment of property after decree does not imply 
an abandox^ent of an attachment obtained before decree. 

RAMKRISHNA DAS SURROWJI V. SURPUNNISSA BEGUM ... VI ... 129 

OP SURPLUS SALE-PROCEEDS. See EXECUTION OP MORT- 
GAGE DECREE ... ... ... ... ... VI ... 711 

SUIT TO SET ASIDE ORDER RELEASING. See Res 
JUDICATA ... ... ... ... .. VI ... 559 

See Execution ... ... ... ... .. VII ... 553 

HINDU Law, Mitakshara ... .. .* VII ... 52 

PRldfelTY ... ... ... ... .. vn 173 

BEFq^.JUDGM£NT. See INSOLVENCY ... Vll ... 213 

3 OAL.— c y ^ 





Suceea^ ict (2 of 1866), s, 6(h~Mndu With Act [XXI of 
1870) * 8. Section 50 of the Succession Act (X of 1865) 
clearly intends that the two attesting witYiesees to a will shall 
sign their names a/ter the testator or testatrix shall have 
executed the will. 

If a totatrix admits a .signature on a will to be hers before a 
Registrar of Assurances, and is identified before him by one of 
the witnesMs to the signature, and both the Registrar and the 
identifier sign their names as witnesses to the admission made — 

Held^ that such an attestation would be sufficient to satisfy s. 50 
of Act X of 1865. 

In the matter of the Petition op Hurbo Sundari 
Dabia. Hurro Sundari Habia u. Chunder kant- 

BHUTTACHARJEE ... ... ... ... VI ... 


TOOOili^^ 


llttorney and Client— 

. Attorney's Lien — Discharge by Dissolution of Partnership — 

Contraxit Act (IX of 1872)', ss. 1,171. Where a firm of 
' attorneys dissolved partnership after the death of a client, 

there being at that time papers and documents belonging to 
the client in their hands, and a debt due in respect of costs 
from the client to them — 

Held^ that the dissolution of partnership operated as a discharge 
by the firip, and that the attorneys were not entitled to retain 
the papers and documents until their costs were paid, but were 
bound to hand them over to the administrator of the client. 

Section 171 of the Contract Act does not give an attorney an 
absolute lien. Section 1 provides that nothing in the Act 
contained shall affect any usage or custom of trade, and, as 
no part of the English law IS inconsistent with s. 171, cases 
arising in this country must be governed by the English 
authorities. According to those authorities, while the relation 
of attorney and client exists, the client may either continue 
to employ the attorney or change him. When he claims to do 
the latter, the attorney being willing to act, he cannot ask the 
attorney to give up papers in his possession without first 
satisfying the lien. The attorney has his option — ^he may, if 
he chooses, either go on acting for his client, or cease to act ; 
if be adopt the latter course he must give up the papers. On 
the death of the client his representatives stands in exactly the 
same position with respect to the attorney as the client did. 

In THE MATTER OF MCCORKINDALB ... ... VI ... 

See PRACTICE ... ... ... ^ ... , VI ... 

CONDUCT OP PROSECUTION BY. See CONDUCT OF PROSE- 
CUTION ... ... ... ... ... VI ... 

LIEN OP. See ATTORNEY AND Client ... ... VI... 

Anotion-Purohaser— 

See Decree FOR SALE ... ... ... vn ... 


JInction-iSale— 


Defaulting Pitrehaser, lAahiUiy of-^Civil Procedure Code 
(Act X of 1877), M. 298, 297, 806, 808, and 809. The 
provisions of s. 298, Act X of 1877 (Civil Procedure Code) 
for niakin||^( a, defaulting purchaser at a sale liable for any 
d^iency <81 aresale, extend to all sales, whether of moveable 
property, and also to resales held under ss. 297, 
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AathorlMd Agent — 

Bee lilHIXATiON Act, ts of 1871, 8. ao 

I.L.R. CAL. 

VI ... 

840 

Award — 



Sso Appeal ... ... ... 

See Arbitration 

FILING. See ARBITRATION 

FINALITY OP. See Res-JudiCATA ... 

VII ... 
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VII ... 
VII ... 

490 

166 
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Bailment — 

PasMttger’s Luggage — Tiaket — Conditions endorsed—Segligence — 
Begistratioit of Ittggage — Common Carriers — Foreigyi Steam 
Ship Cainpany — Contract Act (IX of 1872), s, 151. In a suit 
for damages for loss of passenger’s luggage by the wreck of 
a ship belonging to a foreign company, it appeared that the 
plaintiff had received a ticket in the French language, which 
on its face stated that it ought to be signed by the passenger, 
and that it w^s. issued subject to certahi conditions on the 
back. These conditions, among other things, stated that the 
company would not be responsible for loss or damage arising 
from accidents or risks of the sea ; that the ticket was delivered 
subject to the conditions that certain articles of a spociffed 
nature should be made the subject of a special declaration in 
default of which the company would not be liable ; that the 
company would not be answerable for unregistered luggage ; 
and that luggage might be insured at any of the company’s 
olffces. It was not stated where registration of luggage might 
" • be« effected. The ticket was not signed by the plaintiff. The 
plaintiff alleged that he did not understand the French langu- 
• age, and that the conditions had not been explained to him 
by any person. 

* Held that the company being a foreign company wore not 
common carriers ; 

that t fie plaintiff was bound by the clauses and conditions on the 
back of the p.).ssage-ticket ; 

that none of the conditions had the effect of relieving the company 
from the consequences of their own negligence ; 

that, in order to establish a defence upon the ground that the 
plaintiff’s luggage was not registered, it was necesssary for 
the defendants to prove, not only that the plaintiff was bound 
by the conditions, but also that they were ready and willing to 
register the plaintiff’s luggage, and that the plaintiff did not 
in fact register it ; 

that as the contract was made in Calcutta, the defendants were 
bound by the provisions of s. 151 of the Indian Contract \ct. 
MACKIIiIilCAN V. The COMPACNIE DBS MESbAQEBIFJS 
Mabitimes DE France... 

Bar of Remedy — ^ 

See lilMITAltON ACT, IX OF 1871, s. 20 

Benefit Society — 

See MUTUAL BENEFIT SOCIETY 

Bengal Acts — 

VI OF 1862— 

See Landlord And Tenant 

s. 10. See SUIT FOR ARREARS OF RENT 

III OP 1864, s. 87. See LIMITATION 

VII OP 1868. See EXECUTION OP MORTGAGE DECREE 

VIII OP 1869. See ENHANCEMENT 

s. 29. See LIMITATION 

ss. 88, 40— 

Order thq^ Tenuree have lapsed — Procedure to enforce Attendance 
of Wimesses in Proceedings for Measurement of lands. The 
Col^tov, in proceedings for measuremegt of lands under s. 88 
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Ben^ Acts — {eonti’Mted.) 

Vin OF 1869 — {continued,) 

of Bong. Act Vm of 1869, cannot be said to have made a 
** due enquiry/* and therefore should not make an order under 
that section that the tenures have lapsed, until he has made 
use of all the powers given him by s. 40 in order to procure the 
attendance of witnesses. 

Madhub Doss v. Jooendbo Nath Boy ... ... VI .. 


s. 68— 

L%m%tation — Execution pf Decree — Delay and Laches — Coats, 
In a suit for arrears of rent under Beng. Act VIII of 1869, a 
decree was obtained, on the 30th June 1876, for a sum which 
with costs amounted to less than Bs. 500. Application for 
execution was made, in December 1877, against property other 
than that for which the rent was due ; but was, in the first 
Court, opposed successfully by the judgment-debtor, on the 
ground that the undertenure shcvild first be proceeded against, 
though such undertenure had s>Jrcady been sold away in 
execution of another decree, and the execution-proceeding was 
struck off on the l5th March 1878, and the property released 
from attachment. The judgment-creditor appealed, and was 
successful both in the lower Appellate Court and the High 
Court, the latter decision being dated S16th February 1879. 
The costs awarded him in these proceedings, if added to the 
amount of the decree, would amount to a sum of more than 
Bs. 500. The next application for execution was made on 19th 
August 1879. 

Held, that the costs of the appeals in the execution-proceedings 
should not be added to the decree ; and, therefore the decree 
being for loss than Bs. 500, the provisions of s. 58, Beng. 
Act VIII of 1869, applied to it. 

Held also, that the attachment having been removed in March 
1878, the execution of the decree was barred under that 
section. 


The question of due diligence on the part of a judgment-creditor 
can be gone into on a second appopl. 

KADUMBINI DABYA V, KOYLASH CHUNDEE PAL CHOW- 
DHRY 

See ABBEABS OF BENT 

See SALE OF UNDBK-TENURE 
8. 1^. See Abbeaks OF Bent 
88. 26, 37, AND 38. See SURVEY 
s. 27. See SUIT FOR POSSESSION 
s. 30. See LIMITATION 
s. 31. See Limitation 

S. 52. See SUIT FOR CANCELLATION OF MOKUKABI LEASE ... 

8. 58. See LIMITATION 

ss. 59, 61. See EXECUTION OF DECREE 

ss, 72, 74, 76. See DISTRAINT ... ... • ... 

B. 102. See APPEAL 

VI OF 1871, s 19— 

See JURISDICTION OF SUBORDINATE JUDGE 

VI OP 1873. See DAMAGES ... , 

V OF 1875, 8. 45, CL. (5), AND s. 62— 

See SURVEY PROCEEDINGS ... 

IV OF 1876, ss. 76, 77, 78, 79, 346, 351. See JUSTICE OP THE 
Peace^ ... .«• . . . 

VII OP 1876. See HINDU LAW, MitaksHARA *.!! 

VII OF 1878— 

See BENG. EXCISE ACT, ss. 9, 58, 74. EXCISE 
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EXCISE Act (Beng, Act VH of 1878), ss. 9, 58, Introduc- 
tion into Calcutta of Spirituous Lxquor manufactured else- 
where — Limits , fixed by Collector — Additional Punishnmvt 
-^-MUmatwe Sentence of Imprison^nt, T^e provisions of s. 74 
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Bengal Acts — (eonHrmed.) cau. 

VIII OF 1878— (con^n.f£6<2.) * 

of the Beng. Exise Act as to additional punishment, whore 
there has been a “previous conviction for a like oftance,” 
contemplate merely the case of the offender having been 
already convicted of an offence punishable with a fine of 
Bb 200 or upwards, and being again convicted of another 
offence punishable with the same punishment ; it is not 
necessary that he should have been previously convicted of the 
same offence. 

The accused were sentenced by the Presidency Magistr^ibte, under 
ss. 58 and 74 of the Beng. Excise Act, to a fine of Rs. 200 each, 
in default to three months’ imprisonment, and in addition 
to BIX months’ imprisonment, which was the maximum term , 

that could be awarded under s. 74. Held, that the sentence of 
imprisonment was not in excess of the powers given to the 
Magistrate by s. 12 of the Presidency Ma/tistrates’ Act, the 
imposition ol the additional sentence of* imprisonment not 
affecting the Magistrate’s powers as regarded the original 
sentence under s. 58. 

No limits with regard to any distilleries in Calcutta having been 
fixed under s. 9 of the Act within which spirituous liquor 
manufactured otherwise than in that particular distillery, shall 
be introduced or sold without a special pass, and the fixing 

of such limits being necessary to a conviction of an offence • 

under s. 58, the convictions in this case were set aside. 


" ' Ram Ghunder Shaw v. The Empress 

VI ... 

575 

,Beng. Excise Act {Beng. Act VII of 1878), ss. 15, 59, 60 — 

Sec Excise 

VI ... 

832 

•b. 53— 

Sale by Jjicensed Vendor contrary to Terms of hts License. 
Section. 53 of the Beng. Excise Act docs not apply to sales 
by a licensed vendor contrary to the terms of his license 
That section provides for a breach of the condition of a license 

not covered by the second clause of s. 59 of the Act. 

• 

The Empress v Nobocoomar Pal ... 

VI ... 

621 

Bidding— 

DISSUADING PURCHASER FROM. See MATERIAL 
IRREOULARITY 

VII ..: 

346 

Bill of Exchange — 

See FKOMISSOBY KOTR 

VII ... 

256 

Birt Sankalp — 

See Undbb>fbop|(ietaby Bight in Oudh 

VI ... 

218 

Boats — 

RIOHT OF PASSAGE FOR. See EASEMENT 

VII ... 

145 

Bona Fides — • 

PROOF OF. See ONUB Pbobandi 

VI ... 

268 


Bond — 

Description, of Property — General Words — Begistratton, In 

consideration of a loan, A* gave a bond, by which he covenanted 
' ‘ not to alienate the property of himself and his daughter, or 
the rest of his own property, until the loan secured by the bond 
was paid.” The bond was recorded under the Registration Act 
in the book numbered “ four ” required to be kept by the Act. A* 
subsequfntly sold his immoveable property, and the conveyance 
was recoiled in the book number^ ** one, ’ ’ in which documents 
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-( continued.)* 

relating to immoveable {jroperty have to be recorded. In a suit 
by the bond-creditor against the purchaser seeking to establish 
a lien on A’s immoveable property by virtue of the bond — 

Heldf that the general words used in the bond were not sufhoient 
to give a lien upon any specific property, and that the fact that 
the bond had been recorded in i^ok ** four *’ showed that it was 
not the intention of the parties that the immoveable property 
of the debtor should be charged. 

NAJIBULLA MULLA ». 4TUSIB MISTBI ... ... VII... 196 

ALTERATION IN. See Fbaud ... ... ... VII... 616 

^ SECONDARY EVIDENCE OP. Sec EVIDENCE ... ... VII ... 98 

Limitation Act (XV of 1877), s, 26, scJied. ti, art. 66. Where 
a bond, by its terms, stated .that money advanced should be 
repaid on the 30th Pnus 1283 B.S., and it so happened that, in 
the year 1283, the month of Pous consisted only of twenty- 
nine days (the 29th Pous, answering to the 12th January 1677), 
held, that a suit brought on the 13th January 1880 was m time. 

AliMAS B4NBE V. MAHOMED RUJA ... ... ... VI... 239 

Bdoks and Papers — 

ACCESS TO, FOR PURPOSES OF ACCOUNT. See PRINCIPAL 
AND AGENT ... ... ... ... ... VI ... 764 

Breach of— 

CONTRACT— 

See CONTRACT ... ... ... ... ... VI ... 681 

COMPENSATION FOR. See LIMITATION ACT, XV OP 1877, 

SCHED. II, ARTS. 66,116 ... ... ... ... VI ... 94 

VENDOR’S REMEDY FOR See SALE OP GOODS ... VI ... 64 

COVENT— 

See COVENANT ... ... ... ... ... VII ... 470 

COVENANT IN LEASE. See LIMITATION ACT, XV OP 1877, 

SCHED. II, ART. 120 ... ' .. ... ... VI... 34 

THE PEACE— 

Criminal Procedure Code (Act X of 1872), «. 630 — Omission of 
Magistrate to record Preliminary Proceeding. In order to 
justify a Magistrate in interfering under s. 530 of the Criminal 
Procedure C^e, it is necessary that he should be satisfied that 
there exists a dispute concerning land which is likely to induce 
a breach of the Peace, — i.e. , there must be a reasonable apprehen- 
sion that a disturbance of the peace is likely to occur, rendering 
it necessary for him to take immediate stops to prevent it, 
and not merely that it is probable a broach of the peace may 
occur if proceedings unddt s. 630 be not taken. 

Queere . — Whether it is necessary that a preliminary pro^«eeding 
«shoald first be recorded to give the Magistrate jurisdiction ? ' 

Damodub BIDDYADHCR MOHAPATRO V. Syamanund DEY VII ... 386 

THE PEACE, DISPUTE LIKELY TO CAUSE. See CRIMINAL 
Procedure Code, ss. 491, 689 ... ... ... VX ... 886 

TRUST— 

Mixing Trust Wunds with Money of Trustees — Commission on 
Trust Moneys. It is a grave breach of duty in trustees, or 
administrators taki^f^g out letters of administration to estates 
in this country under powers-of -attorney from executors or 
next-of-kin abroad, to mix the incomes raised by them from 
trust-properties, or the funds of the estate, in one common 
' fund with their own moneys, and such a course of dealing 
may expose the trustees or administrators to criminal as well 
as civil llabl^ties. ^ 

IN TftE MATTBB OP THS PETITION OP p. OOWIE ... c ... 
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Breaoh of — {continued.) 

Imposaihility to perform a portion arising after Execution — Suit 
to cancel aueh portion— ‘Contract Act (IX of 1872), a, 56 — 

Specific ReUef Act (I of 1877, chaps. %v and v. A contract 
was entered into between the plaintiff and the defendant, by 
which the plaintiff agreed to cultivate indigo for the defendant, 
for a specified number of years, in certain specified lands 

. situated in different villages, with respect to portion of which 

lands the plaintiff was a sub-tenant only. Subsequently, 
during the continuance of the contract, the plaintiff l^st posses- 
sion of those lands, through his immediate landlord having 
failed to pay the rent, and having been in consequence ejected 
there&om by the owner. In a suit by him, under the above 
circumstances, to have so much of the contrct as related to 
those lands cancelled, on the ground that it had become 
impossible of performance through no neglect on his part — 

Held, that such Oupase came within the provisions of Cl. 2. s. 56 
of Act IX of 1872 (Contract Act), and thivt the more fact that 
the plaintiff could have paid up the debt due by his immediate 
landlord and so retained possession of the land, was not 
sufficient to constitute such an omission or neglect on his part 

. as to take it out of the provisions of that section. 

Held also, that chap, iv of Act I of 1877 (Specific Relief Act) 
did not apply to such a case, but that the plaintiff was entitled 
to the relief he sought under s. 40 of that Act, inasmuch as 
the contract was evidence of different obligations — viz., to 
cultifate indigo in different villages. 

INDEB PBRSHAD STNGH V. CAMPBELL ... ... ... VII ... 

British Subject — 

* See PRIVILEGE ... ... ... ... VI ... 

British Territory — 

I’ROPEETY STOLEN BEYOND. See Criminal Procedure 
Code, 8. 66 ... ... ... ... ... VI ..t 

Burden of Proof— * 

See ATTACHMENT BEFORE JUDGMENT ... ... . . VI ... 

Butwara — 

See PARTITION ... ... ... ... ... VII ... 

Calcutta — 

ENGLISH LAW HOW PAR APPLICABLE IN. See DOWEU ... VI... 

Carriers — 

LIABILITY OP, FOR NEGLIGENCE. See BAILMENT ... VI ... 


Causes of action — 

Declaratory Decree — Specific, ReUef Act (I of 1877, s. 42 — Chvil 
I^ocedure Code (Act X of 1877), s. 53. In a suit for con- 
firmation of possession and declaration of title in rospcct of 
land, where the plaint did not disclose any facts from which 
it could be said that the defendants denied tl^e plaintiff’s title, 
but from the proceedings in the original cause it was establish- 
ed, that, before the suit was brought, there was a dispute 
existing between the parties as regards the title, and that a 
decree in favour of the plaintiffs had been passed by the original 
Court qn the merits of the case — 

Held, that though the plaint might have been rejected in the first 
instance under a. 53 of the Civil Procedure Code, on the ground 
that it did not disclose any cause of action, it was too late 
for an Appellate Court to reverse the decree solely on that 
ground, without being satisfied that no such cause of action was 
establishdd on the evidence. 
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See declaratory Dbcbee ... ... ... VII... 

SPLITTING OP. Se^ JURISDICTION ... ... ... VII ... 

JOINDER OF. See JURISDICTION OP SUBORDINATE JUDGE. 

Specific Performance ... ... ... ... VI ... 

Gaveat— 

See Probate ... ... ... ... ... VI ... 


Certificate— 

APPEAL PROM ORDER REFUSING TO RECALL. See 
APPEAL ... ... ... ... ... VI ... 

APPLICATION FOR. See GUARDIAN AND MINOR ... VI ... 

OP ADMINISTRATION, See CIVIL PROCEDURE CODE. s. 32. VI ... 

REGISTRAR— 

Registration Act (7111 o/ 1871),, sa. 49, GO. Where a Registrar 
of Assurances has intentionally and deliberately issued a 
certificate of due registration of a document, with knowledge 
of certain facts relied on as affecting his power to grant the 
certificate, the Courts are bound to accept such * certificate as 
due proof of registration, and cannot go behind it for the 
purpose of satisfying themselves that the Registering Officer 
has strictly conformed with all the provisions of the Act. 

SHEO SHUNKUR SAHOY V. HIRDEY NARAIN SAHU ... VI ... 

SALE. See MESNE PROFITS ... ... ... ... VI ... 

TO COLLECT DEBTS, RIGHT TO— ' 

Act XX VII of 1860 — Question of Validity of alleged Adoption — 

Title, A, alleging himself to be an adopted son, opposed the 
application for the ' grant of a certificate under Act XXVII of 
1860 to B, who, irrespective of the alleged adoption, would be 
the legal lineal heir of the deceased. The Court before whom 
the application was made refused the grant of the certificate, < ' 
on the ground that sufficient pnnid facie evidence existed 
establishing the validity of the adoption. On appeal held^ that 
the Appellate Court, concurring with the opinion expressed by 
the Court of first instance in respect of the factum of the 
adoption, would not be justified in setting aside the decision, 
on the ground, that such Court was wrong in entering into 
and deciding the question as to the validity of the adoption. 

On an application for the grant of a certificate under Act XXVII 
of 18^, which IS opposed by a party, who alleges he has a 
preferable title to it, the Court should adjudicate the question 
of title, with a view to determine which party has the 
preferential right to the certificate. 

IN THE matter OP THE PETITION OF SHBBTANATH 
MOOKERJE. SHEETANATH AIOOKERJEE V, PROMOTHONATH 
MOOKBRJBB ... ... ... ... ,, ... VI ... 

CBVtififlB'tB — 

UNDER ACT XL OP 1858. See HINDU LAW, MITAKSHARA ... VII.... 

Change of defence on Appeal. — 

See ESTOPPEL BT FLBAOINOB * ... ... ... VI '... 

Charge of Debts — 

by TESTATOR. See TaoST ... ... ... ... VII .. 


Charge to Jury — 

In summing up the case to the jury, the Judge omitted to call 
„ their attention to the evidence of the witnesses for the defence. 
This evidence appeared to the High Court to be untrustworthy. 

Beld, that the summing up was not defective on account of this 
omission on the part of the Judge. 

IN TBE MATTER OF THE PETITION OF ROOHIA MOHATO. 
THE EMPBMS 0. BOOHIA^OHATO 


PAGE. 

736 

739 

6, 326 
460 

40 

19 

370 


25 

213 


303 

369 

55 

772 


vn . 


42 



INDEX, 




lacf 


Ohurdei— ^ 

ADDED AT SESSIONS. 
AND 6. 83 


See EVIDENCE ACT, 8. 83^ CL, 1, 


Charter Aot — 

a. 15. See SANCTION TO PBOSECUTH 

Chattels'^ 

MORTGAGE OP. See INSOLVENT ACT, 8 . 33 ... ^ 

ChUdren, gift to— 

ON ATTAINING TWENTY-ONE. See WILL 

Chota Nagpore — 

ALIENATION BY,. MAHARAJAH OF. Sge ALIENATION ... 

Civil Court — 

CRIMINAL PROSECUTION PENDING APPEAL IN. See 
Criminal Procedure Code, sr. 193, 467, 47i ... 

DECISION ON TITLE BY. See CRIMINAL PROCEDURE 
CODE, as. 491, 530 
ACT. a. 11. See JURISDICTION 

Civil ProoeHure Code — 

" ACT X*OP 1869— 

1859, aa. 233, 224. See SUIT FOR POSSESSION 
• 8. 240. See PRIVATE SALE OP PROPERTY ATTACHED IN 

Execution? 

* as. 818, 828, 824, 325. See ARBITRATION 

ACT X OF 1877— CHAP. XXXVII. See ARBITRATION 
a. 1, 9XP- “DECREE.’* See APPEAL AGAINST ORDER 
REJECTING PLAINT 
ss. 2, 424. See PUBLIC OFFICER 
BB. 11, 265. See PARTITION... 

88. 12, 14. See EXECUTION OF DECREE* 
s. 13. See RES JUDICATA ... 

88. 13, 244. See REPRESENTATIVE 
s. 18, EXPL. 5. See RES JUDICATA 
a. 13. See RES JUDICATA ... 

Suit for possession 

EXPL. 4. See RENT-SUIT ... 

8. 16. See Jurisdiction of Subordinate Judge 

a. 25. See ORDER OF TRANSFER 
Bs. 28, 31. See JURISDICTION 
a. 30. See RELIGIOUS ENDOWMENT ... 

a. 32 — Adding Parties a5 Plaintiffs — Act XXVII of 1860, «. 2 — 
Holder of Certifleate of Admimstration, A sued as only son 
and heir of hia father B. C, the widow of B, haymg, with the 
concurrenoe of A, taken out letters of administration to B’s 
estate, was, on the application of A at the hearing of the suit, 
made a oo-plaintifi under a. 32 of the Civil Procedure Code. 

Held, that C ought not to have been joined as a plaintiff in the 
suit, inasmuch as A had no right at all to sue. 

Section 82, as far as the addition of plaintiffs is concerned, only 
applies to those cases in which the original party who brought 
the suit had some title to sue. 

Per PONTIFEX, J. — The power given by s. 27 of .the Code ought 
to be exercised before the first hearing of the case. 

Held also, that a. 2 of Act XXVII of 1860 prohibited A from 
suing Silone, for although he was, no doubt, beneficially 
entitled to recover it, yet there was no vexatious or fraudulent 
withholding of the debt within the meaning of that section. 

3 tliuT.— 4 • * • 


. GAL. 

P/OB. 

VII 

42 

VII ... 

447 

VI ... 

633 

VII ... 

« 318 

VII ... 

461 

VI .. 

808 

VI .. 

835 

VII .. 

157 

VII , 

418 

VII 

107 

VII 

166 

VI 

251 

VI 

249 

VII 

499 

VII 

153 

VII 

83 

VI 

319, 716 

VI 

777 

VI 

31,49 

VII 

214 

vn 

881 

VII 

23 

VI 

6 

VI 

30 

VII 

739 

VII 

767 







I.L.E. CAL. PAGE. 

Clyh Prooedupe CodG — (contintced.) ^ 

ACT X OP 1877— (oonliwwed; 

Per Garth, C.J. — ^A d^bt cannot be said to be ‘ * vexatiously 
withheld*’ vrithin the meaning of that section, simply 
because the debtor omits to pay it. 

OHUNDEB COOMAR BpY V. GOCOOL CHURPEB BHUTTA- 


CHARJEE 

... 

• •• 

... 

VI ... 

370 

S. 32. See JOINDER OF PARTIES 

... 



VII ... 

242 

SB. 32, 691. See RENT-BUIT 


• •• 


VII ... 

148 

s, 43g See SUIT FOR RENT ... 




VI ... 

791 

8. 44, RULE a. See SPECIFIC PERFORMANCE 



VI ... 

328 

St). 60, 61. See PBACTICB ... 


• ft* 


VI ... 

676 

B. 63. See CAUSE OF ACTION 

... 

ftftft 


VII ... 

343 


B. 137 — Summons 1o compel attendance of witnesses — Summons to 
produce Documents. In all cases in which parties apply for 
a summons to compel the attendance of witnesses, or a 
summons to produce documents, cr apply to have a document 
sent for under s. 137 of the Oode of Civil Procedure, the Court 
ought not to refuse such application, merely because in its 
opinion the witnesses cannot be present, or the documents 
‘ cannot be produced, before the termination of the trial. 
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88. 293, 297, 306, 308, 309. See AUCTION SALE ,.. ... VII ... 

8. 311. See EXECUTION SALE ... ... ... VII ... 

MATERIAL IRREGULARITY ... ... ... ... yn ... 

See SALE IN Execution ... ‘ ... ... ... yii ... 
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s. 396. See PARTITION ... ... ... ... yn ... 

ss. 608. 604, AND 606. See RECEIVER ... ... ... yn ... 

s. 616. See ARBITRATION ... . ... ... ... yn ... 

ss. 626, 688. See APPEAL ... ... ... ... yn ... 

SB. 640, 684. See APPEAL PROM APPELLATE DECREES VI ... 

8. 640. See APPEAL ,.. ... ... ... yn ... 

8.660. See APPLICATION FOB Rehearing ... ... yy 

8. 678. See VALUATION OP SUIT ... ... ... VH 

s. 686— in cases cogniMble by a Small Cause Court. 

A was the proprietor of nine «nn^ of a mouza, B and his 
family of one anna, and 0 and others of the remaining six annas. 

B and his family having oecupied and enjoyed, tb the exclusion 
of their co-shareholQprs, dfty-four bighas of the mouza, failed 
to pay any rent in resp^ of scudi ooeupa^ion. A instituted a 
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Civil Procedure Code — {/smtinued,) 

ACT X OF im—ierntinued.) 

suit against them (making C and the other holders of the six- 
anna share defendants to the suit) to recover the sum of 
Rb. 412~6 of the sum justly due to him after making all proper 
deductions, including as well the share of the rent of the fifty- 
four bighas to which the six-anna shareholdars were entitled, 
as also the share which B and his family were entitled to 
retain as proprietors of a one-anna share. Held, that the facts 
showed an implied contract on the part of B and his family 
to pay to their co-shareholders whatever, upon taking an 
account, should appear to be due to them ; and that, inasmuch 
as the tptal amount sought to be recovered in the suit by A did 
not exceed 500 rupees, the suit was one which might have been 
brought in a Small Cause Court, and therefore the plaintifi had 
no right of second jiippeal to the High Court binder s. 566 of the 
Code of Civil Procedure. . 
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MINAL TRIAL. Sec Evidence Act, s. 38 

VI ... 
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APPOINTMfeNT OP. See PARTITION ... 
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318 

Commitment- 

BY SESSIONS JUDGE. See PENAL COdB, ss. 114, 872, 
479,498 ... ... ... • 
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662 

Common Ancestor— 

Cla4m as Collateral Heir — Evide'oce. Where the plaintiff 
claimed as paternal uncle’s grandson and only heir of N, and 
the evidence showed that N's father was one of three brothers, 
bxLt it was not stated in the plaint, nor shown by the 
evidence, who was the father of the three brothers — lie Id, that 
the suit ought to be dismissed, it being incumbent on the 
plaintiff, claiming as a collateral heir, to show who the 
comm^ ancestor was from whom he derived title. 
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Compensation — 

FOB BREACH OF CONTRACT. See UMITATIOn Act, XV 

OF 1877, SCHBD. 11, ABTS. 66, 116 

TO ACCUSED. See CBIHINAL PBOOBDUBB CODE, e. 211 ... 
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Compeneation-Honey — 

APPORTIONMENT OF. See LAND ACQUISITION Act 
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Competent Court— 

See Rbs Judicata 

VI ... 
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Complaint — 

DISMISSAL OF. See FAL.SB CHABOE 

vir ... 
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CompromiBe — i 

Suit to set aside — Fraudulent Bepresentatiom — Sanctton by 
Court of Compromise entered into by a Minor^Mtaapprebetision 
or mistake as to Material Facts — Contract Act (IX of 1872), 
s, 20 — Inquiry as to wheDier U would be for benefit of Minor to 
set aside Compromise. The plaintiff, a minor, was, as daughter 
and one of the heirs of A, entitled to 7*24ths of his estate. 
The value of ^'s estate was uncertain, and depended on 
whether or not A had been a partner in business with Af, and 
whether or not a sum of Hs. 30,000 had been paid by M io A 
in satisfaction of all claims which .4 had against Af in respect 
of the estate of K, a deceased brother of A and a former partner 
in the same business. M having, on A^s death, possessed 
himself of all the estate of A^ the plaintiff brought a suit 
against Af, in which a decree was made, ordering an account 
to be taken of the estate of A which had come into the 
hands of Af. Pending such account, Af died, leaving a will, 
by which he appointed the son of A and another his executors , 
and the suit was revived against them. In their application 
for probate they stated that the vUue of Ms estate, so far as 
they had been able to ascertain and were aware, was 
Bs. 4,41,000. Shortly after probate was granted, negotiations 
wore entered into between the executors and the advisers of 
the plaintiff for a compromise, and a petition was, with the 
concurrence of the executors, presented by the plaintiff to the 
Court, asking for its sanction to the terms agreed upon by 
the parties, which were, that the plaintiff should receive 
Bs. 20,000 in full of all demands, and Bs. 5,000 for her costs of 
suit. This petition took, as the value of ATs estate, the 
amount stated by the exeentprs in their application for pro- 
bate, and stated that the value of A's estate, in case the 
abovemen tinned payment by Af was proved, would be 
lUi, 30,000, and in case it was not proved, then a moiety 6i the , 
estate of M ; and that, considering the difficulties the plain- 
tiff had to meet in proving her case, and with a view to 
put an end to further trouble, litigation, and expense, the 
above terms had been agreed to on her behalf. These terms 
of compromise were sanctiondd by the Court on the 11th 
September 1676. Shortly afterwards, further property was 
discovered belonging to the estate of Af. The plaintiff brought 
a suit against the executors to set aside the compromise, alleging 
that the terms had been 'accepted by her on the faith of the 
representation made by the executors in their application for 
probate, and charging tjiem with wilful and fraudulent conceal- 
ment. There was evidence to show that some of the property 
subsequently discovered Was such that the defendants as 
executors ought jto have known, even if they did not of its 
existence at the time of the compromise. lUldj that even 
though the^ecutoii had no such knowledge, and there was no 
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Conpromlse— {'conc/tid^.; , 

actual fraud, yet there waa such culpable iguorance and neglect 
of duty on their part as to amount to fraud, and carry with it 
the consequences of knowledge, and as the compromise had in 
consequence been entered into by the parties and sanctioned by 
the Court under a misapprehension of material fact, the plaintiff 
was entitled to have the compromise set aside, and the parties 
restored to their rights in the former suit at the time it was 
* effected. 


OAL. 


Per PONTIFEX, J. — In cases where the sanction of the Court is 
required, as where there is an infant concerned, each party is 
bound to see that the materials on which the sanction of the 
Court is asked for are unimpeachable. 

Per PONTIPBX, J. — Qtiosre . — Whether in this suit, if the 
questions were found to arise, it would be necessary for the 
Court to considei;^ .yirhether it would be for the benefit of the 
minor that the compromise should be set ai|ide ? 

Per Gabth, C.J. — Semhle , — Even if it only appeared that the 
compromise had been entered into and sanctioned under an 
entire mistake of the parties and of the Court with regard to the 
subject-matter of the agreement, it ought to be set aside under 
s. 20 of the Contract Act. 


Per Gabth, C.J. — In a substantive suit by a minor to set aside 
a compromise made with the sanction of the Court obtained 
^ . by fraud or mistake, it is not the province of the Court to 
inquire whether it would or would not be for the benefit of the 
mindr that the compromise should be set aside; though it 
might be otherwise on an application for review to the Court 


which granted the sanction. 
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Compulsory Registration — 
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Conditions endorsed on ticket — 
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Condition Subsequent — 

See Hindu Law, Wild ... ... ... ... vil ... 

Conduct — 

ADMISSION BY. See Ebtoppel ... ... ... VI ... 


OP PROSECUTION BY ADVOCATE OR ATTORNEY— 

Penniamn by Ma^trate'— Presidency Magistrates' Act, (IV of 
1877), s. 199. With the exception of the Advocate-General, 

Standing Counsel, Government Solicitor, or other officer gene- 
rally or specially empowered by the Local Government in that 
behalf, no person, whether counsel or attorney, can claim the 
right to conduct the prosecution of any criminal case without 
the permission of the Presidency Magistrate. 

THE Empress v. Butokribto Dass... ... ... vi ... 

Confession— 

See Evidence act, ss. 30, iss ... ... ... vi ... 

Persofie jointly charged — Statement by Prisoner in absence of Co- 
prisoners — Evidence Act (I of 1872), s, 30. Several persons 
were charged together with offences under ss. 148, 302, 324, • 
and 326 read with s. 149 of the Penal Code. The Sessions 
Ju^e, lyhen about to examine the prisoners, required all but 
the prisoner under examination to withdraw from the Court, 
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CAIi. BAGS. 

Co&fesBiOB — (concluded.) 

until his turn for examination came round, and convicted 
each prisoner chiefly upon what was said by his co-prisoners 
during his absence from the Court. 

Held that the evidence so given was inadmissible. 

In the matteb op the Petition op Chandba Nath 

SIBKAB AND OTHERS. THE EMPRESS CHANDBA NATH 
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Confirmation — 

OP SENTENCE BY SESSIONS JUDGE. 
Procedure Code, s. 36 

See 

Criminal 
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CodlMnt — 

OF TRUE OWNER. See INSOLVENT ACT, s. 
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TO IRREGULAR PROCEEOlNdS. Soe Trial 
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SEPARATE 
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Consideration — 

See Promissory Note 
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Construction — 

OP CONTRACT. See CONTRACT 
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WILL. See HINDU LAW 
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OF DOCUMENT. See LAND ACQUISITION ACT 
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OF POWER. See POWER OF ATTORNEY 
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OP STATUTES. See LIMITATION 
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OP WILL, See HINDU LAW, WILL 
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Construotive Notice — 

Principal and Agent — Fraud by Agent — Liabihty to Third Per^ 
sons. When a person is proved to have had a knowledge of ^ t 
certain facts, or to have been in a position, the reasonable 
consequence of which knowledge or position would be, that he 
would have been led to make further enquiry, which would 
have disclosed a particular fact, the law fixes him with having 
himself had notice of that particular fact. There may be such 
wilful negligence in abstaining from the enquiry into fact 
which would convey actual notice, as may properly be held to 
have the consequences of notice actually obtained. But if 
there IS not actual notice, and no wilful or fraudulent turning 
away from an enquiry into, and consequent knowledge of, 
facts which the circumstances would suggest to a prudent 
mind, then the doctrine of constructive notice ought not to be 
applied. 

Constructive notice may apply ;vs against third persons from a 
neglet to call for deeds and documents of title , but not to the 
same extent where a Registration Act is in operatioi:^ as it 
would where no Registration Act prevails. l 

If an agent, authorized to sell property, commits a fraud against 
his principal, the principal is the person who ought to suffer, 
and not a stranger. 

DOORGA NABAIN SEN V. BANfiY MADHUB MOZOOMDAB ... VII ... 199 


Contagious diseases— 

ACT (XTV of 1868), M. 11, 21 — Rules 13 and 27 passed under the 
Act — Magistrates Competency of — Jurisdiction, Any woman 
desirous of ceasing to carry on the business of a common 
prostitute is, under the provisions of the Indian Contagious 
Diseases Act, 1868, absolutely entitled to have her name 
removed from register; and any rule, or portion of a 
rule, purporting^ to have been, framed under the provisions of 
that Act which pLaces any obstacle on the way of her doing « 
80 , ia uXfyra uiresT gnd therefore void. 
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Contagious Diseasse — {continued) * 

Where a woman is prosecuted before a Magistrate under s. 11 of 
Act XrV of 1868, she is not precluded from pleading that she 
has ceased to be a common prostitute, and that sbe has taken 
steps, under s. 21 and the rules framed thereunder, for the 
removal of her name from the register ; and the Magistrate is 
competent to entertain such a defence. 

THE Empress 1?. nibtar Raur v- — ••• ... 

Contingent — 

reversionary heir. See HINDU LAW 
INTEREST. See HINDU LAW 
GIFT. See WILL ... 
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Continuing Act — 

OP WRONG. Sea USER ... 
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Contract — , 

Breach of ontract — Time for Performance. A contract for the 
sale of seed contained the following provision : — ‘ ‘ Refraction 
guaranteed at four per cent., with usual allowance up to six 
• per cent,, exceeding which the seller is to reclean the seed at his 

expense within a week , failing which buyers to have the option 
of cancelling that portion of the contriict tendered, or of buy- 
ing against the seller, or of taking the parcel as it stands, with 
'usual allowance for excess refraction. Delivery from seller’s 
godoirn in pile up to the 15th of July next.” On the 10th 
July, the vendor tendered the seed. On examination the 
• refraction was found to be above the contract rate. It was 
agreed that the vendor should reclean the seed ; and on the 

• 15th July, the purchasers went to take delivery of the seed, 
which was found still to be noii sufficiently cleaned. On the 
15th July, the vendor said that he should require a week 
longer fbr that purpose. The purchaser then cancelled the 
contract. In a suit by the vendor for damages for broach of 
cotitract — 

Held — (1), that the breach of the contract wiSs with the plaintiff : 

(2), that the week allowed for recleaning commenced from the 
10th July; and that as the plaintiff had not succeeded m 
reducing the rate of refraction to the contract rate, the defen- 
dants had a right to reject the seed ; and that the plaintiff 
was not entitled to further time to reclean it again. 

Buddbee Doss v. Ralli ... ... ... VI ... 
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ADDING PARTIES IN ACTIONS OP. See PARTIES ... VI ... 

COMPENSATION FOR BREACH OP. See LIMITATION ACT, 

XV OF 1877, SCHED. II, ARTS. 66, AND 116 ... ... VI ... 

CONSTRUCTION OP — Delivery in whole of November on sere'll 
days' witicefrom Buyer" — Breach of Contract, A contract for 
delivery by the defendants to the plaintiff of 1,000 bags of 
ginger, stated that ” delivery was to be taken and given in the 
whole of November on seven days' notice from the buyer.” 

On the 5th November, the plaintiff gave notice to the defend- 
ants requiring delivery to be given ” witl^n seven days; ” 
and again on the 11th, that he was prepared to take delivery 
on the following day. On the 12th, the defendants wrote to the 
plaintiff, stating that they would give delivery on the 28th, 

29th, and 30th November. On the 15th, the plaintiff gave 
notice that he considered the contract at an end. In a suit 
for damages for non-delivery — held (affirming the decision of 
the Court below), that the words ” on seven days* notice from 
the buyer” were intended to give the buyer the right of 6xing 
the particular time in November at which the delivery was to 
oommenoe, and that the defendants were, therefore, bound to 
oommenqp delivery on the expiration of the seven days* notice. 
JUOOBBNATH KHAN V, J. R. MACLACBLAN ... ... VI ... 
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CantrMt — (continued.) 

RESCISSION OF. See SALE OF GOODS 
See REGISTBATIOK 

BY ONE MEMBER OP HINDU FAMILY. 
TION ... 

BREACH OF* See BREACH OF CONTRACT 
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VI ... 64 

... VII ... 703, 717 

JUBISDIC- 

... vn ... 739 

VII ... 474 


Contract Act— 

rX OF 1872— 

flS. 1, 171. See ATTORNEY AND CLIENT 

8. 20. See OOMPROmsE 

88. 55, 107. See SALE OF GOODS 

8. 56. See BREACH OF CONTRACT. 

8. 68. See MINOR 

8. 135. See PRINCIPAL AND SURETY ... 

8. 151. See BAILMENT 

8. 265 — SiUt for Adjustment ojr Accounts of a Partnershtp — 
Jurisdiction. Section 265 of the Contract Act, while it ena> 
bles a partner, after the termination of a partnership, to apply 
to the District Court to wind up the business, does not take 
** away the ordinary right of suit in any Civil Court having 
jurisdiction to have the accounts of the partnership taken. 

LUCHMAN LALL V. RAM LALL 
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8. 265. See JURISDICTION ... ... ... ... VII ... 167 


Control— 

OP EXECUTION. See Execution ... ... ... VI ... 

Contribution — 

Vo-Sharers — Small Cause. Court — Jurisdicticm. No suit for 

contribution between coparceners in a revenue-paying estate, 
or for contribution between coparceners in a jama, will lie in 
the Small Cause Court. 

Nobin Krishna Chakra vatiw. Ram Kumar Chakravati, 

BUNNIJAN BIBI V. MAHAMMAD HOSSAIN ... ... VII... 

Conveyance — 

SUBSQUENTLY registered. See SPECIFIC PERFORMANCE. VI ... 

Conviotion— 

RECORDING REASONS FOR. See CRIMINAL PROCEDURE 
CODE. s. 227, CL. (A) ... ... ... ... VI ... 

Copyright Act-- 

(XX 0/1847), 8. 7 — Small Cause Court Acts (TK of 1850 and 
XI of 1865) — Zilla Court — Act XII of 1876. As the class ol 
cases provided for by s. 7 of the Copyright Act (XX) of 1847 
was transferred to the junsdiction of the Calcutta Court of 
Small Causes by Act IX of 1850, notwithstanding the express 
language used in s. 7 of the (Jopyright Act, bo by analogy the 
jurisdiction in the same class of oases arising in the Mofussil 
was transferred to the jurisdiction of the Mofussil Courts of 
Small Causes by Act XLIl of 1860 and Act XI of 1865. 

But sched. i of Act Xll of 1876, amending Act XX of 1847, has 
now re-transferred the jurisdiction in such suits to the District 
Courts. 

IN THE MATTER OF THE I^TITION OF HAMEEDOOLAH. 

HAMEBDOOLAH V. MAHOMED ASGHUB HOBBEIN ... VI ... 

Co-Bharer— ^ 

RALE OF INTEREfi® OF ONE. |ee HiNljU Law ... 
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Oo-Shavera — , # 

Enhancement — Notice of Enhancement Held, in a suit for En- 
hancement by one co-sharer, to which the other co-sharer ivas 
made a party, that one co-sharer is not competent to issue 
a proper notice of enhancement without the consent of the 
other co- sharers previously obtained, though the rent has been 
paid to each co-sharer separately. Under the ruling of the full 
Bench, in the case of Guni Mahomed v. Moran, he must first 
' establish his right to a separate contract to recover his rent 

separately on his individuaf share. 

KASHBBKISHOBE Roy CHOWDHRY n. ALIP MUNDUSi ... VI ... 149 

JUDGMENT AGAINST. Sec RES JUDICATA ... ... VI... 31 

Partition — Portion of an Estate — Parties, The owner of a 
twelve annas share in a joint zamindari granted to the plaintifi « 

a mokurari lease of his share in a small portion of land within 
the zamindari. The owners of the remaining dour annas share 
granted a patni of his share in the wbol$ zamindari to the 
defendants. The plaintiff brought a sui4 against the defen- 
dants for partition of the small plot of land. 

Held, that such a suit would not lie, because the zamindars were 
not made parties ; and also that a partition could not be 
‘ enforced of a part of the estate held by the defendants, who, if 

the plaintiff’s claim was allowed, might, m respect of the same 
estate, be subjected to many claims for partition at the suit of 
_ , persons in the plaintiff’s position. 

PARBATI CHURN DEB V, AlN-UD-DEEN ... .. VII ... 577 

See Contribution ... ... ... .. Vli ... 606 

See Covenant ... ... ... ... .. VII ... 470 

See Ejectment ... ... ... ... .. VII ... 414 

OP LAND— 

Smt by one for Separate Share of Rent — Landlord and Tenant — 

HenUSmt Where one of a number of co-sharetH of certain 
property, the rent of which was paid by the tenant to a person 
acting as agent of tho co-sharers, from whom they received it 
in proportion to their respective shares, brought a suit against 
tho tenants for arrears of rent, and it aj^eared that the agent 
had been dismissed by the other oo-sharors without the consent 
of the plaintiff, and contrary to her wish, and that she had 
given notice to the tenant to continue the payment of her 
share as before and not to pay any newly appointed agent, and 
it also appeared that the other co-sharers were colluding with 
the tenants, and the plaintiff made them parties defendants 
with the tenants — 

Held, that such a suit would not lie, and th t the proper course 
to pursue was that pointed out in Tara ^hunder Banerjee v. 

Ameer Mundle, 

JADOO SHAT V, KADUMBINBE DASSEE ... ... VII ... 160 

Costs — - • 

See BENG. ACT VIII OF 1869, s, 58 ... ... ... VI ... *654 

Abatement or Dismissal of Suit for umit of Jurisdictinn — Presi- 
dency Small Cause Court Act (iX of 1850;, ss. 42, 52. Where a 
plea as to the jurisdiction of the Small Cause Courts established 
under Act IX of 1850 is successful, the ju^lgment ought to be 
one dismissing the suit. But whatever the form, it should 
be stated that the suit abates oris dismissed for. want of 
jurisdiction.” In such a case the Court has power to award 
costs to the Defendant. 

FRECK V, Harley ... ... ... ... VI ... 418 

Application on behalf of Arbitrators — Reference, There is nothing 
in the Civil Procedure Code which authorizes arbitrators to 
apply to the Court for confirmation of an order passed by them, ' 
making payment of their fees a condition precedent to the 
hearini^of a reference. 

STWLV. ROBABT8 
SCAXi.— « • 
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Cdidte — {continued.y 

Suit on HathcMtta — Partnership — Scmie Partners denying debt 
others admitting debt. In a suit brought against several part- 
ners to recover a sum of money on a hathchitta, some of the 
partners denied the debt and the partnership, whilst others 
admitted both the partnership and the liability ; the Court 
found in favour of the plaintiffs, and gave them a decree for the 
amount sued for with costs, and ordered the defendants who 
had disputed the debt and the fact of the partnership, to pay the 
costs of the other defendants, who had admitted their liability. 


JUGtGUT CHUNDER ROY v. ROOP CHAND SHAW... ... VI ... 811 

See PARTNERSHIP ... ... ... ... VII ... 428 

See Practice ... ... ... ... ... VII ... 177, 40i 

"OF MINOR. See Minor ... ... ... ... VII... 140 

Cowt Fees Act— 

8. 11, PARA. 2. See Execution-Proceedings ... VI... 472 

s. 12, PARA. 1, AND SCHED. II, DiV. II, ART. 17, PT. III. See 

APPEAL AGAINST Order rejecting PLAINT ... .. VI... 249 

8.12. See VALUATION OF Suit ... ... .. VII... 348 

INTERFERENCE OF. See ACT XXXV OP 1868 ... .. VI... 639 

* TO EXECUTE DECREE. EXECUTION OP DECREE .. VI... 613 


CoYenant — 


Forfeiture — Breach of Covenant — Joinder of Plaintiff— Co- Sharers 
— Mokurari, Where it is optional with several joint lessors 
to avail themselves of a condition of re-entry ^upon breach of 
certain covenants, one or more of the lessors cannot insist 
« upon a forfeiture without the consent of the others. < 

eldf therefore, in a suit which was brought for the cancellation 
of a mokurari lease, and the recovery of seer possession, on the 
ground of forfeiture for broach of covenant, that all the co- 
sharers should join as plaintiffs ; and that as some of the co- 
sharers, who were made defendants, appeared and opposed the 
cancellation of the lease, the suit must be dismissed. 

RE ABUT HOSSEIN V. Chobwai^ Singh ... ... VII... 470 

CoTenant in Lease — 

BREACH OF. See LimTATION ACT, XV OF 1877, SOHBD. II, 

AST. 120 ... ... ... ... ... VI ... 


Covenant not to lease — 

See MOBTGAGB-BonD ... ... ... ... VI ... 31 


Criminal Case — 

TRANSFER OF. Sec Tbanbper OF ORIMINAI. CASE ... VI ... 491 

Criminal Prooednre Code — 

Act X of 1872, a. 36 — Confirmatiofi of Sentence by Seseiom 
Judge. Section 36 of the Criminal Procedure Code, as regards 
the necessity for confirmation of the sentence by the Sessions 
Judge, refers to cases in which the sentence of imprisonment is 
a sentence of upwards of three years, without including any 
additional sentence as to fine hr whipping. 

IN THE MATTER OP THE PETITION OF SHUMSHER KHAN. 

THE Empress v. shumsher khan ... ... vi ... 624 

8. 64. See TRANSFER OP CRIMINAL CASE ... ... VI ... 491 

8. 66 — Dishonestly retaining in British Territory — Property stolen 
beyond British Territory^ A Nepalese subject, having stolen 
cattle in Nepal, brought them into British territory, where he 
was arrested and sentenced to one year's rigorous imprisonment. 

Held, that he could not be tried for the theft itself, but that he 
mi^t be coiivibjied of diiahon^tly retaining the stolen property. * 

THE EMPRESS y, SUNKEB GOPR 
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Gritnlnal Prooeduve Code — {continued.) * 

ACT X OF 1872— (cwtiinwed.)— 

ss. 82, 84. See FBIVIIiBQE ... ... ... ... VI ... 

M. 118, 119— Penai Code {Act Xi^Fo/ 1860), s. 191. Kcithor 
the words shall answer all questions " in s. 118 of the Code 
of Criminal Procedure, nor the words ** shall be bound to 
answer all questions ’ ' ins. 119 of the same Code, constitute 
* “ an express provision of the law to state the truth ” within 

the meaning of s. 191 of the Penal Code. 

Sections 118 and 119 are merely intended to oblige persons to 
give such information as they can to the police, in answer to 
the questions which may be put to them, and they impose no 
legal obligation on those persons to speak the truth. 

THE EMPRESS V, KABBIM KHAN. THE E:\JrRESS v. 

mussamut Da|JJ,a ... ... vir ..* 


FA^B. 

83 


1 

19 


ss. 144, 147, 468, 470, AND 471, See FALSE CHARGE ... VII... 208 

B. 211 — Order of Acquittal — Com;pensat%(yu to^ Accused, An order 
for compensation against a complainant may bo made on an 
order of acquittal under s. 211 of the Criminal Procedure Code. 

Mona Sheikh v. Ishan Bardhan ... ... ... vi ... 581 

ss. 217, 218. See RECALLING WITNESSES .. ... VIT ... 28 

s. 227, CL. (h) — Recording Reasons for Co7iviction — Practice of 
High Court on Revision, Under cl. (h) of s. 227 of the 
Criminal Procedure Code, although a Magistrate is not required 
to recerd any evidence, ho should, in recording his reasons for 
the conviction, state them so, that the High Court, on revision, 
t may judge whether there were sufhcient materials before him 
to support the conviction. 

Whore they were not so stated, the High Court, on motion, sot 
the conviction aside. 


IN THjfl MATTER OP THE PP/riTION OP PANJAB SlNGH. THE 


Empress v. Panjab Singh 


VI ... 

579 

s. 237. See PLEA OP GUILTY 


VII ... 

96 

SB. 243, 250, 264, 265. See EXAMINATION OF ACCUSED 


VI ... 

90 

ss. 283, 296. See PENAL CODE, sm. 114, 372, 479, 498 # 


VII ... 

662 

s. 359, See EVIDENCE 


VI ... 

714 

s. 454, ILLUS. (/). Sec PRACTICE 

S. 468. See SANCTION TO PROSECUTION 


VI ... 

718 


VI ... 

440 

ss. 471, 467, 193 — Institution of Criminal Prosecution pendhig 




Appeal in Cioii Cojirt, If in the course of a proceeding, either civil 
or criminal, a Judge or Magistrate finds clear ground for 
believing that either the parties to the proceeding or their 
witnesses have committed perjury or any other offence against 
public justice, ho IS justified m directing criminal proceedings 
against such person under s. 471 of the Criminal Procedure 
Code without any further enquiry than that which ho has 
already held ki his own Court. 

As a matter of discretion and propriety, it is right for a Court, 
before committing a person on a charge of perjury upon his 
own uncontradicted statement, to await the hearing of the 
appeal, where an appeal is pending, in the case in which he is 
charged with such perjury. 

IN THE MATTER OP MUTTY LALL GHOSE ... ... VI... 308 


8$, 491, 6d0-^Dispute hleely to cause Breach of the Peace — Decision 
on Title by Civil Court — Police Report — Incorporation of^ by 
Reference, On the 20th of March 1879, A applied to have 
certain lands, which he had lately purchased, registered in 
his name. The order of the Deputy Collector, declaring 
that A had proved possession, and was entitled to registration, 
was not passed until the 94th December 1879. Prior to A’,s 
purchase,# B and C had, on the 6th March 1879, obtained 
ragistration of the same property. The proceedings were sent 
to tht O^mmissioner^ who, oxf the 29tA September 1880, 
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Criminal Prooadnfe Code — (continued,) 

ACT OF 1872 — (cmtimied.) 

doclared A to be entitled to the land ; and in October the 
registration in the names of B and G was cancelled, and 
name was finally registered. In July 1880, proceedings under 
s. 580 of the Criminal Procedure Code were commenced upon 
the petition of certain ryots, who alleged that other ryots, at 
the instigation of A, were going to do acts which would lead to 
a breach of the peace. The Deputy Magistrate, the same 
person who as Deputy juolleotor had decided the land-registration 
case in favour of A, proceeded under s. 530 to consider the 
question as to who was in possession, and found that B and G 
^ wore in possession. 

Heldt that the Deputy Magistrate could not, in these proceedings, 
set aside the order which ho had made in the registration-case, 
as that order could only be set aside m a regular suit. 

The proceedings recorded by the* Deputy Magistrate did not sot 
forth in express language that tfo was satisfied that a dispute 
likely to create a breach of the peace existed in respect of the 
land in question, between A on the one side, and B and G on 
. the other ; nor did it set forth the grounds upon which he was 
so satisfied that such dispute 'existed. 

Held, that the proceeding was therefore defective. 

In the proceedings, the Magistrate referred to a police report, 
which, however, did not show that a breach of the peace was 
imminent. i. 

Held, that although this report might be taken to be incorporat- 
ed by reference, yet that it was not sufficient to justify the 
order. 

Per Field, J. — Unless the parties are able to show that there is 
such a dispute as is likely to induce a breach of the peace, the 
Magistrate should hold his hand and not proceed further. , * 
When the rights of the parties have been determined by a 
competent Court, the dispute is at an end, and it is the duty 
of the Magistracy to maintain the rights of the successful 
party, and the pr<mer course fftr the Magistrate to pursue, if 
the defeated party^oes any act chat may probably occasion a 
breach of the peace, is to take action under s. ^91 of the 
Cnminal Procedure Code, and require from such person 
security to keep the peace. 

In re Gobind Chunder Moitua ... ... ... VI ... 

89 , 606, 606 — Deposit of Cash m lieti of Security-Bond for Good 
Behavwur. The powers given by ss. 605 and 506 of Act X of 1872 
should be exercised with extreme discretion ; the former of 
these sections is not intended to apply to persons of "by no 
means a repotablo character. ’ ’ 

An order requiring persons to deposit cash in lieu of entetfing in^p 
a bond as security for thoir future good beh.iviour, is bad in law. 

THE EMPRESS V, KALA GHAND DASS... ... ... VI ... 

gs. 521, 528, 630. See JURISDICTION ... ... ... VI.;. 

PROSECUTION PENDING CIVIL APPEAL. See CRIMINAL 
PROCEDURE Code, ss. 193, 467, 471 ... ... ... VI ... 

s, 680. See BREACH OP THE Peace ... ... ... VII ... 

a. 580, Record of Grounds— Police Report, Incorporation of— 

Evidence of Possession — Ev%dence of Title, In proceedings 
under s. 680 of the Criminal Procedure Code, the Magistrate 
recorded the following words — " whereas from the police report 
a breach of the peace is probable,” and found that certain 
persons were iji possession. 

Held that, althoil|^ the record of grounds was unsatisfactory, as « 
the initial proq^ing did not contain within itself all which 
the law requires 'to be teootdM— me,, !h the place, that ** f 
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Cplmlnal Prooednpe Code — {concluded.) , # 

ACT X OF mi—ieonotuded.) 

the Magistrate is satisfied that a dispute likely to induce a 
breach of the peace exists, and in the second place, the ground 
upon which ha Is so satisded — yet that, as the police report 
from which the grounds for apprehending a breach of the 
peace apnedirad was incorporated by reference, the final order 
was not defective. 

No sufficient evidence of possession was produced before the 
Magistrate, but evidence as to the title of the person in whose 
favour the Magistrate found was given, and the Magistrate 
based his decision upon the latter evidence, and determined 
the case with reference to the merits of the claims of the 
parties to the right of possession. ^ 

Held that, although the Magistrate would have been justified in 
looking to the cvMtenoo of title m corroboration of the evidence 
of possession, he was wrong in basing ^is decision on the 
evidence of title, and his order was set aside. 


IN THE MATTER OF THE PETITION OF KALI KRISTO 


XHAKUB ti. GtoliAM Alil OBOWDHBY 

Criminal TrespasB — 

VII ... 

46» 

BeeDlSTBAiNT ... 

... VII ... 

26 

Culpable Homicide — 


• 


Rvot-j-Unlawful Assembly. — Fight between two contending Facttom 
each armed with Deadly Weapons — Penal Code (Act XLV of 
g 1660), 5. 300, eicce2), 5. Where death results in a fight between 
two bodies of men deliberately fighting together, a greater 
• proportion of the men composing both sides being armed with 
deadly weapons, and it being further apparent from the evidence 
tha^ the man slain was an adult, and that no unfair advantage 
was tsfken by the one side or the other during the fight, the 
offence committed is culpable homicide, but does not amount to 
murder. 

SAMSHERE Khan V. the empress ... ... VI ... 151 

CnmulatiYe Sentence — 

SeePBAOTiCB ... ... ... ... ... VI ... 718 

Custody of Minors — 

See Mahomedan Law, Shiah Sobooe ... ... Yll ... 431 

Damages — 

Inundation — Embankments — Liability to Bepanr — Beng. Act VI 
of 1S73— Begs. II, VIII, and XXXIII of 1793— JBegr. VI of 
1806— XI of 1829, — Act XXXIl of 1856, In a suit for 
damages caused by the overflow of a river through an embank- 
ment on the defendants* land, it appeared that the defendants 
held uii'dd): a kabuliat from Government, which provided that 
the samindar should not object to pay rent on the score of 
drought or inundation ; that he should bear all losses incurred 
on that account ; and also, that he should do embankment 
work at the proper time, and should be, liable for loss from 
negligence. It did not appear whether the embankment was 
in existence when the kabuliat was granted. It was proved 
that the defendants received an annual sum from Government 
as a contribution to the repairs of embankments, but such 
payment was not provided for in the kabuliat, and no evidence 
was given as to the terms of the agreement under which it was 
paid. 

Held, that there was no common law liability to repair imposed , 
on the defendants. 

That itgiot having been proved that the embankment in question 
was in existence at the date of the kabuliat, the defendants 
wore isot liable rations temim> and t|^t if the sum paid by 
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DanlkjleB — {fion,tinuei,) 

Governmsnfc was in con^idorAtion o£ tli3 dafeaiinfca’ maintain- 
ing the embinktnent in question, and if the terms of the 
agreement under which it wa) piil showed that it was intend- 
ed to impose the obliguion to raptir for the public benefit, file 
defendants would be liable. 

Regulations and Acts relating to embankments in Bengal oon-^^^ ^ 
sidered. 

Nuffbb Ohundbr Bhutto u. jotbndra Mohun tagobb. vil ... 605 

Darpatnidar— * 

COMPENSATION TO. See LAND ACQUISITION ACT 

Date— 

APPOINTMENT OP MAGISTRATE. See APPEAL 

OP DOCUMENT, ALTERATION. IN. See PENAL CODE, ss. 

X92, 46A, CL. 2 ... ... . ... 

JDeath— 

OP JUDGMENT-DEBTOR PRIOR TO SALE. See HINDU 
Law, Mitakshaba ... ... .. ... Vll ... 62 

Debts — 

• ACKNOWLEDGMENT OP. See ACKNOWLEDGMENT OP 
Debt .... ... 

CHARGE OP, BY TESTATOR. See TRUST .7. 

OP PATHER, LIABILITY OP SON TO PAY. See HINDU 
Law 

PAYABLE BY INSTALMENTS. See EXECUTION OP DECREE 

Deceased Husband’s Estate — 

REPRESENTATIVE OP. See EXECUTION OP DECREE 

Decision — 

OP TITLE BY CIVIL COURT. S«e CRIMINAL PROCEDURE 
CODE, 88. 491, 630 ... ... ... ... VI ... 835 

Declaration — 

OP TITLE— 

Adverse Possession — Case made in Plaint* Where a specific 
title has boon alleged, but not proved, and the plam- 
tifi endeavours to succeed in the first Court or second Court of 
appeal upon a title by twelve years’ adverse possession, be 
must be prepared to show that this other title by twelve years’ 
adverse possession was raised in the Court of first instance 
with Bufficient clearness, to enable his adversary to understand 
that he claimed to succeed as well by twelve years’ adverse 
possession as by the specific title alleged. ^ ^ ^ 

Krishna churn Baisagk v* Protab ohunder surma ... Vll ... 660 

TO LAND IN ASSAM. See LAND IN ASSAM ... ... VII ... 437 

Declaratory Decree — 

See Cause OF action ... ... ... ... VII ... 343 

Cause of Action — Civil Suit to contest the Genuineness cmd 
Validity of a Registered Docmient^Registration — Onus of 
Proof-^Registration Act {III of 1877), ss. 74, TdSpecific 
Belief Act {I of 1877), s. 89. Under the special procedure 
provided in the Registration Act (III of 1877), the defen- 
dant, in whose favour a document was said to have been 
executed, succeeded in obtaining, an order from the District 
Registrar for the registration of the same, although the plain- 
tiff, who was alleged to have executed it, appeared before the ^ 

Subf^Registra^r, and ^mbsequently before the Registrar, and 
denied executing it, afid idleged it t(|»be a forgery. , ^ * c< 
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Deolaratory Decree — {continued.) 

In a suit brought under the above circumstances to have the 
document declared void, and to have it cancelled, the Court 
placed the onus of pi-oving its genuineness and its execution by 
the plaintiff on the defendant — 

Held, that the proceedings of the Registrar, when he enquired 
whether the document had been duly executed or not, were in 
no sense those of a * ‘ competent Court, ’ * but only those of an 
executive officer invested with gi^ast-judicial functions, and 
that consequently, such a suit was maintainable ; and that, 
under the circumstances, the onus of proof was properly placed 
on the defendant. * 

Held also, that thq^gpecific Belief Act (I of 3^77) applied, s. 39 
evidently contemplating and providing for^such a suit. 

MOHIMA CHUNDER DHUR V. JUGAIj* Kirhobe Bhutta- 

CHARJEE ... ... ... ... ... VII ... 736, 


Decree— 

FORM OF, AGAINST HINDU WIDOW. Sec EXECUTION OP 

Decree ... ... ... ... ... vi ... 

'FOR PAST MAINTENANCE. Sec MAHOMEDAN LAW ... VI ... 

See APPEAL ... ... ... ... ... VII ... 

EXECUTION OF. See EXECUTION OF DECREE ... ... VII ... 

•by arrest op PARDAHNASHIN LADY. See EXECUTION 

OF DECREE ... ... ... ... ... VII ... 

finality OP. See ARBITRATION ... ... ... VIT ... 


FOR SALK— 

Sale and Confirmation — Execution barred at time of Sale — 
Position of Auction^Purchaser — Civil Procedure Code (Act 
X of 1877), s. 316 — Act XII of IBld^Limitation Act {XV 
of 1877), sched. it, art. 166. A person purchased certain 
property at a sale in execution of a decree in November 1878 ; 
his purchase was con6rmod, and he obtained a certificate of 
sale on the 23rd May 1879, from which date ho remained in 
possession. The Judgment-debtor applied to have the sale set 
aside for irregularity, but his application was dismissed both 
at the hearing and on appeal. He had applied, before the sale 
took place, to stay the sale, on the ground that the right to 
apply for execution was barred. This application was dismissed, 
but was allowed on appeal. It did not appear that the auction- 
purchaser was a party to the proceeding, or that he was 
cognizant of the application. 

• 

Two years' ffom the date of the sale, and ono-and-a-half year 
from its confirmation, the judgment-debtor, on a summary 
application, obtained an order setting aside the sale and putting 
the auction-purchaser out of possession. 

• 

Held, that the order was erroneous, the Subordinate Judge having 
no power, after the sale had been confirmed, to sot aside the 
sale by a summary order ; and that, under art. 166, sch'ed. ii of 
Act XV of 1877, the application for such an order was barred. 

The words subsisting decree,” ins. 316 of Act X of 1877, as 
amended by Act XII of 1879, mean a decree unreversed and 
m full force, and not merely one upon which execution cannot , 
be issued. 


IN THU MATTER OP THE PETITION OP MAHOMED HO68EIN 
V. KOKIL SlNOH 
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Decree — (continued.^ 

NOTICE OF OBJECTIONS TO, BY RESPONDENT. See PBIN- 
OlPAIi AND AQBMT ... ... ... ... VII 

OBTAINED NX PAJRTE. See BBNT-SUIT ... ... VH 

OF HIOH COURT, SUIT ON. See SUIT ON DEOBBB OF HlOH 
OOURT*** ••• ••• ••• ••• VII 

PAYABLE BY INSTALMENTS.' See LmiTATION VH 

SALE IN EXECUTION OF. See JUBISDIOTION ... ... Vn 

Sadb IN Execution .. ... ... ... VH 


Deed- 

®B’ FAMILY ARRANGEMENT. See STAMP ACT, s. 3, CDS. 

9 11 19 ... ... ... ... ... VII ... 31 

OF’ENDOWMENT.'seeMAHOBABDANLAW .» VI... 744 

Defaulting Purohaser — 

See AUCTION-SALE 

Defendants — 

COSTS BETWEEN. See COSTS 

Delay- 

See BENQ. Act vm OF 1869, s. C8 ... ... ... VI... 664 

See ANCIENT LIGHTS ... ... ... ... VII ... §463 

Delivery — 

OF GOODS AT CERTAIN DATE. See Sale op Goods 
IN WHOLE OP MONTH ON SEVEN DAYS’ NOTICE. See 
CONTBACT 


Denial — 

OF LANDLORD’S TITLE. See LANDLOBD AND TENANT ... VI ... 436 

OP TENANCY. See ESTOPPEL BY PLEADING ... ... VI ... 66 

Depositions — 

INFORMALITIES IN. See EVIDENCE ACT, s. 91 ... ... VI ... 762 

BEFORE MAGISTRATE. See EVIDENCE ACT, s. 32, CL. 1. 

AND B. 33 ... ... ... ... ... VII... 42 

Description— 

OP PROPERTY. See BOND ... VH 196 

Destrnotlon — 

OP INSTRUMENT. SooEViDBNCB VH 98 

Dilnvion— 

See SUIT FOB POSSESSION ... ... .y ... VI ... 725 

Disoharde — * 

OF LIEN. See ATTOMIEV AND CLIENT ... ... ... VI ... 1 

OF SURETY. See t>BlNOIPAL and SUBETT ... ... VI ... 241 

BY MAGISTRAT®, See PENAL CODE, bb. 114, 372, 479, 498 ... VII ... 662 
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OF FOBBBSSIQN. flbe Pbbmibbive Oooufaxion ... ... VI ... 
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OF COMPLAINT — Presidency Magistrates' Act {IV of 1877), 

8. 124 — High Courts Criminal Procedure Act (X of 1976), s. 147-^ 
Institution of Fresh Proceedings. An order of dismissal under 

8. 124 of Act IV of 1877 does not operate as an acquittal. 

The Empbebb on the Pbobecution of jogendbanath 
Bobeo. THOMFBON 

VI ... 

6^ 

* OF GGMPLAINT. See Falbe GHABGE ... 

VII ... 

208 

OP SUIT FOB WANT OF JUBISDIGTION. See GOSTB 

VI ... 

418 

Disobedlenoe — 

OF INJUNCTION. Bee PENAL CODE, s. 188 

VI 

446 

DiBitosBaBBlon — 

See lilUITATION ;k'- 

VII 

226 

See Becovebt of Possession 

VII 

591 

DiBpoie — 

LIKELY TO CAUSE BREACH OF THE PEACE. See CRIMI- 
NAL Proceoobb Code, ss. 491, 680 ... 

VI 

836 

Disqualifying Interest— 

See JUSTICE OF THE PEACE ... 

VII 

822 

DiBBolntioq— 

OP PARTNERSHIP, DISCHARGE OF LIEN BY. See Attor- 
. NEY AND CLIENT... 

VI 


Dissuading Purohaser — 

J^BOM BIODINO. Sec MATERIAL IRREGULARITY ... 

VII 

346 


Dlstvaint — 

Btnt Act (Beng, Act VIII of 1869), ss. 72, 74, 76 — Criminal 
Trespass. A, the servant of B, was convicted of criminal 
trespass in going upon the land of G, on? of B's tenants, and 
preventing him from cutting his crops. B was convicted of 
abetment of criminal trespass. A and B pleaded that they were 
acting in the exercise of the legal right of distraint. 

It appeared that no written demand under s. 72 of the Bent Act 
(Beng. Act Vlll of 1869) for the amount of the arrears, together 
with an account exhibiting the grounds on which demand had 
been made, was served on 0, and that no written authority 
under s. 76 had been given by B to A. 

HeJdi that it lay upon A and B to show that they had conformed 
to the provisions of the law, or at least had acted with the 
bond fide intention pf distraining the complainant's crops ; and 
that the conviction was right. 

Held also, that as, under s. 74, standing crops and ungathered 
products may, notwithstanding distraint, be reaped and 
gathered by the cultivator, A had no right, even if he was 
acting bona fide^ to restrain G from cutting Ms crops. 

JHUMUK NONIAH V. SHADABHIB BOT 

DifttPMB — 

ACT I OP 1876— 

Sewure of Property in Possession of Mortgagees, Where moveable 
property upon leasehold premises has l^n mortgaged by the 
^lessee, and the mortgagee is in possession, the landlord cannot 
seise it under a distress warrant, as it is not property belong 
ing to the person from whom the ropt is claimed," within the 
meaningcof s. 10 of the Distress Act, 

OOB]|n> liALL SEAL V, BOBEBT^KMIGHT^ 

8 C3AL.-# ^ 
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Milrlot Court— • 

8ee JUBISDICTION ... ... ... VII ... 157 

JUDGE HOLDING OUTOHERRY IN MUNSIF*S COURT. See 

iBBfiGULABITY IN PLACB OF TUlAJj ... ... ... VII ... 694 

REFERENCE TO. See Reoeivee ... ... ... VII ... 719 

Doonmento— 

ALTERATION IK. SeeEBAXlO 

ALTERATION OF DATE OF. See PENAL CODE, ss. 192, 464, 

CL. 2 ... ... , 

EXPLANATION OF. Bee MUKHTABNAMA 
RECEIVED BY LOWER COURT. See ONUS OF PROOF 
SECONDARY EVIDENCE OF CONTENTS OF. See EVIDENCE 
SUMMONS TO PRODUCE. See CIVIL PROCEDURE CODE, s. 

137 

UPWARDS OP THIRTY YEARS OLD. See EVIDENCE 

Doul Darkhast— 

See REGISTRATION ... ... ... ... VII ... 717 

Dover— 

Introduction of English Law — Freehold Estates of Inheritance — 

Armenian Widow — English Law how far applicable in 
' ' Calcutta — Succession Act (X of 1866 j, s. 4 — Estoppel — 21 Oco. 

Ill, c. 70, s. 17 — Dower Act (XXIX of 1839.) The widow of an 

Armenian, married before the Dower Act (XXIX of 1889), is 

entitled to dower out of lands which her husband held during 

the marriage for an estate of inheritance, as against a Hindu « 

purchaser for value from the husband during his life, the 

English law of dower having been recognized in this country 

amongst Europeans and Armenians as a branch of the law of 

inheritance. 

Per Garth, C.J.— Estates which have been held by British sub- 
jects under the name of freehold estates of inheritance, are, in 
all essential respects, the same estates which have been held in 
England under the same name. * 

The case of The Mayor of Lyons v. The East India Co, does 
not mean to decide that the Courts of this country are justified 
in adopting just so much of the law of inheritance, or of dower, or 
^ any other law, as they consider equitable, and rejecting the rest. 

It only points out that there are certain portions of the English 
Statute law which from their very nature were only passed for 
reasons connected with England, and which would not be 
applicable in India or any Colony of the British Crown — e.gf., 
the Mortmain Acts, the Law of Aliens, and the like. 

The provisions of s. 4 of the Succession Act are prospective, and 
leave rights unafEected which had already been acquire^ before 
the Act passed. v 

BABKIES V. PBOBONOMOYEE DOBSEE ... ... VI... 794 

Datlas of judge— 

See SANCTION TO Prosecution* ... ... ... vi ... 440 

Easement- 

See USER. RIGHT OF PRIVATE WAY ... .:. ... VI ... 894. 606 

Limitation^ Plea qf’-^Limitaiuin Act (XV of 1877), s. 26 — Pre* 
sumption of a Grant. In a suit to establish an easement when 
limitation is pleaded, the proper issues to frame under s. 26 of 
Act XV of 1877 (limitation Act) are 

(i) Whether the easement in question was peaceably, openly, 
and as of right enjoved by the plaintiff, or those through 
whenn he daims, mthin two years of the institution of the ^ 
suit; and ^ c 
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(ii) in the event of the above issue being found in the negative, 
whether there is evidence of enjo 3 rment on the part of the 
plaintiff, or those through whom he claims, of such a 
character and duration as to justify the presumption of a 
grant or other-legal origin of the plaintiff’s right indepen- 
dent of the provisions of Act XV of 1877, s. 26. 


ACHUIi MAHTA V, Bajun MAHTA 


CAL. 


VI ... 


Right of Way — Prescription — Effect of IlUistrations — Limitation 
Act (XV of 1877), s. 26, and Ulus. (6). On the Gtili of April 
1878, the plaintiffs sued for. obstructing a right of way for boats 
in the rainy season. The defendants admitted the obstruction, 
but denied the right of way. The plaintiffs proved that the 
right was peaceably and openly enjoyed, and actually used by 
them, claiming title thereto as an easemei^t and as of right, 
without interruption, from before 1866 down to November 1875, 
since when no actual user of the way by thd plaintiffs had taken 
place. The lower Appellate Court dismissed the suit, on the 
ground that the plaintiffs had made no actual use of the way 
within two years previous to the institution of the suit. Held 
reversing the decision of the Court below, that, notwithstanding 
Act XV of 1877, s. 26. illus. (6), actual user within two years 
( previous to the institution of the suit is not necessary, in order 

that the right claimed may be acquired under Act XV of 1877, 
8. 26. 


niustiations in Acts of the Legislature ought never to be allowed 
to control the plain meaning of the section to which they are 
• appended, especially when the effect would be to curtail a right 
which the section in its ordinary sense would confer. 

• KOYLASH OHUNDER GHOSE V. SONATXJN CHUNG BABOO IE .. VII ... 


Bight i>f Passage for Boats tn the Rainy Season-- Water. A 
right ot passage for boats in the rainy season over a channel 
wholly in another man’s land, is, in respect of extent, analogoas 
to an ordinary right of way ; and the dominant owner cannot 
complain of the servient owner’s narrowing the channel, so 
long as the latter, by so doing does not prevent the former 
from passing and repassing as conveniently as he has always 
been accustomed to do. 

A right of passage for boats in the rainy season over another 
person’s tank must bo claimed in a particular direction in 
order to be valid. 

DOOBGA CHURN DHUR V. KALLY COOMAR SEIN ... VII ... 


Right of Way — Unity of Possession — Severance — Nuisance arising 
from acts of several Persons. The words ‘ appurtenant * or 
‘ belonging’ will ordinarily carry only actual existing easements 
and therefore will carry no right of way over the land of the 
grantor, thpugh, ffnder certain circumstances, even these words 
will have a wider construction. 

Where further words, are used, such as * therewith held or used,’ 
such words will carry a way formerly enjoyed as an easement, 
but as to which the right has been suspended by unity of 
possession. But such words will not carry'a way made by the 
owner of both properties during the unity of possession, for his 
own greater convenience in the use of the two properties 
jointly*. 

But where, during the unity of possession, a way, which has 
never existed as an easement, is in fact used for the convenience 
of one of the tenements afterwards severed, the authorities show 
that the words in question are large enough to carry it. 

One who has a right of passage over any place, must not, any 
more than the owner of the soil might, use it in an excesssive 
or impmper manner so as to obstruct the exercise by others of 
the^ rights. ^ ^ 
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BrfkMnent — (concluded.) . 

TheaotBcrf several penoas msy togetliet oonstituto a nuisance, 
tbougk the danuifie occasioned by the acts of any one, if taken 
alone, would not be appreciable. 

OHUHDBEOOOMABMOOKEBaie. KOVLASH CHUNDBR 8BTT VII... *66 

OP ILLUSTRATIONS. See EASBHENT ... ... VU ... 182- 

Ejeetmant— » 

Co^Sharer — TrespoAsera^Go-Sharer's Bight Whore a tenant 
has been put into possession of ijmali property with the oonsent 
• of all the oo-sharers, no one or more of the co-sharers can turn 
the tenant out without the consent of the others ; but no person 
has a right to intrude upon ijmali property against the will of 
the co-sharers or any of them ; if he does so, he may be ejected 
without notice, either altogethefr, if all the co-sharers join in the 
suit, or partially, if only some wish to eject him ; and the legal 
means by which such a partial ejectment is effected, is by giv- 
ing the plaintiffs possession of their shares jointly with the 
intruder, as explained in the case of Hulodhttr Sen v. 

Qooroodoas Boy* 


RADHA PBOBHAD WASTI V. E6UF ... 

VII ... 

414 

See ReoovbIiy OF POBSBSSION 

VII ... 

591 

OF TENANT HOLDING OVER. See NOTICE TO QUIT 

VII ... 

710 

SUIT. See Estoppel BY PLEADINO .. 

VI ... 
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Emlrnnkments — 
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SeeOAMAOEB 

VII ... 

605 

Enforoe— 



ATTENDANCE OP WITNESSES FOB MEASURING LANDS. 
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See BENO. Act Vin of 1869, as. 38-40 ... 

VI ... 

673 

English law— 



INTRODUCTION OP. SeeDowlB ... 

VI ... 

794 


Enhancement— 

Aaaeaament of Bent — Decree for Bent at Enhanced Bate — Be^ng. 

Act VIII of 1869, On the 25th of January 1864, the plaintiffs 
obtained a decree against the defendants for assessment of 
ent^noed rent. Shortly afterwards, the defendants executed a 
kabhliat, at a reduced rate, for eleven years ending the 31st 
Assin 1282 (16th October 1875). After the term had expired, 
the plaintiffs sought to recover rent from the defendants at the 
rate settled by the decree of 1864. 

Held, that the decree had been superseded by the subsequent 
arrangement, and that the plaintiffs could not recovertrant at 
an enhanced rate, except under the provisions of Beng. Adt 
Vni of 1869. 

NOBIN CHUNDER SIBCAB V. QOUB CHUNDER SHAHA ... VI ... 759 

NOTICE OF. See Co-Sharers , ... ... ... VI.." 149 

SUIT FOR. See RES JUDICATA. SUIT FOR ENHANCEMENT 

OF RENT ... ... ... ... VI 319, 543 

OP BENT— 

Parties to mit—Enhancement by single Shareholder, Even if 
a single shareholder can raise the rent of a joint tenant 
without the consent of his coparcener, he can only do so in a 
suit to which all the sixteen annas proprietors must be made 
parties, 

GOPAL MACjlAOHTBN — ... ... ... VII... 751 

See ARREARS OF BENT ... ... ... a VH ... 033 

QROXJNDSOF, See SUIT FOB Enhancement ... VII 263 
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EnlaptfeiiiMit— « * 

OP WINDOW. See ANCIHNT LiaHTB ... ... ... VII ... 458 

Equitable Belief— 


AGAINST FORFEITURE. See SUIT FOR CANCELIiATION OF 


Mokurabi Lbasb 

VII ... 

666 

Erection of Places — 

OP WOBSHIP. See UBBBtY TO BRECT PliACBS OP WORSHIP... 

VII ... 

694 

Essenoe of contract - 

TIME OF. See Sale of Goods 

VI ... 

. 64 

Estate— 

OF HINDU. See Letters OF Administration 

OF INHEKITANOE. See DOWER ... * 

TAIL. See Hindu Law, Will 

VI ... 
VI ... 
VII ... 

483 

794 
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Estoppel— 

Admissions by Conduct, The deed of conveyance of land in 
Calcutta recited that the vendor was seised of, or otherwise 
well entitled*' to, the property intended to be sold ‘*for an 
^ ^ estate of inheritance in fee-simple,** and it purported to convey 
such an estate. In a suit for dower by the vendor’s widow 
against the heirs of the purchaser — 

Held^ that although, as between the plaintii! and the defendants, 

* there was no estoppel which could prevent the defendants from 
proving that the estate sold was other than an estate in fee- 
* simple, yet, as the purchaser bought the property as and for an 
estate of inheritance and paid for it as such, the recital was 
pTiffid^acie evidence against the purchaser and persons claiming 
through him, that the estate conveyed was what it purported 
to be ; it being an admission by conduct of parties, which 
amounted to evidence against them. 

SABKIES V. Pbosonomoyer DOSSEE ' 

BY PLEADINGS — Ejectment Suit — Denial of Tenamy — Ciiange 
of Defence on Appeal -Occupancy Right. It is not open to a 
defendant to change the whole nature of his defence at the last 
moment, and to set up m a Court of appeal a plea which he has 
directly and fraudulently repudiated in the Court below. 

In an ejectment suit, the defendants, from v'hom the plaintiff 
alleged that he had purchased the land from which he sought 
to eject them, and who had before suit by parol disclaimed the 
plamtifE*s title, set up in their written statement an adverse 
title in themselves. The lower Court found the plaintiff’s 
allegation to be t^ue. 

Held^ that Ihe defendants were estopped irom contending on 
appeal that they were occupancy-ryots, and therefore not liable 
to be ejected ; and that by their own conduct they had forfeited 
the rights which they claimed. 

SUTYABHAMA DASSEE V. KRISHNA CHUNDfell CHATTBRJEE .. 

.Ac/ 1 o/ 1872, s. 116 Section 115 of the Evidence Act, which 
contemplates a person “ by his declaration, act, or omission 
intentionally causing or permitting another person to believe 
a thing to be true and to act on that belief,** in which case he 
cannot “ deny the truth of the thing ** refers to the belief in a 
fact and not in a proposition of law, 

RAJNARAIN BOSE v THE UNIVERSAL LIFE ASSURANCE CO. 

European British Subject — 
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See PBOMISSOBY note 


... 
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See Beooveby of Possession 
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Secondary Evidence — Bond — Loss or Destruction of Instrument — 
Evidence Act (I of 1872), s. 65, cZ. (c). In a suit by the pur- 
chaser of a debt, the plaintiff stated that, in 1873, A executed 
a bond in favour of B to secure the repayment of Bs. 1,000, 
and that he had purchased the interest of B at a sale in 
execution of a decree against him. The plaintiff now sued A 
upon the bond, making B a party. At the trial, A denied the 
execution of the bond, and it was not produced by the plain- 
tiff, who, having served B with notice to produce, tendered 
** secondary evidence of its contents. B was not examined as a 
witness, and no evidence was given of the loss or destruction 
of the bond. « 


Held by PONTIFEX and MORRIS, ‘JJ. (PRINSEP, J., dissenting), 
that secondary evidence was not Admissible. 
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iDMlSBIBILITY OP EX PARTE DECREE AS. See RENT- 
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SECOND APPEAL 
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OP IRREGULARITIES IN PROCLAMATION OP SALE. 



See execution ... 
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OP POSSESSION. See CRIMINAL PROCEDURE Code, s. 

530 

VII ... 

46 

OP TITLE. See CRIMINAL PROCEDURE Code, s. 530 
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OMISSION BY JUDGE TO NOTICE. See CHARGE TO 

Jury 
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REFUSAL TO HEAR. See JUSTICE OP THE PEACE 
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TO PROVE INCREASED VALUE OP PRODUCE. 

See 



SUIT FOR ENHANCEMENT ... 
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263 

Bee ONUS PROBANDI. COMMON ANCESTOR 

... 

• VI ... 
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Documents upwards of 'Ihirty years old — Proof of — Evidence 
Act (I of 1872), s. 90. A Court is not bound to accept as 
genuine the signature on a docufhent upwards of thirty years 
old, even though it be produced from proper custody. Before 
accepting such document as proof of title, the Court must 
satisfy itself that the person who purports to have affixed his 
signature to the document was a person who at the time was 
entitled to grant such a document. 

UGGRAKANT CHOWDHRY V. HURRO CHUNDER SHIOKDAR ... VI ... 209 


Seemdary Evidence of Contents of Document, By the law of 
evidence administered in England, which has been in a great 
measure, with respect to deeds, made the law of India, the first 
condition of the right to give secondary evidence of the contents 
of a document not product in Court, is the accounting {or the 
non-production of the origmaL « 

BHUBANE8WARI DEBI V. HARISARAN SUBMA MOITRA ... VI ... 


SunvmorUng Witnesses— Refusal of a Magistrate to summon 
Pris(yner*s Witnesses — Criminal Procedure Code (XcfXo/ 1872), 
s. 859. A Magistrate is not at liberty to refuse to summon a 
witness tendered by an accused person, except on the grounds 
specified in s. 359 of the Criminal Procedure Code ; and if he 
does refuse, he is bound to proceed under that section. The 
fact that the accused declines to examine a witness is no reason 
for refusing to summon him to meet fresh evidence given 
subsequent to the defence being closed. 

IN THE BfATTEB OF THE PETITION OF BEELA MAHTON V. 
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ApMISSIBILITyOP*- 

M^lfgment in Civil Suit out of which Criminal Prosecution arises, 
^In suit by A agaihst the obligors^f B bon4 the Co]irt held, for 
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Svidenoe — (continued) 

the reasons stated in its judgment, that the signature of the 
obligors were not genuine, and directed the prosecution of A 
on a charge of forgery. On the trial of A before a jury, this 
judgment of the Civil Court was put in evidence on behalf of 
the prosecution, and its contents commented on by the Sessions 
Judge in his charge to the jury. 

Heldt that this judgment had been illegally admitted 
GOGUN CHUNDER GHOSB v. THE EMPRESS 

EeceMng Illegal Gratification — Penal Code {Act XLY of 1860), 
ss. 161, 165 — Evidence of Subsequent hut Unconnected Receipt ^ 
showing footing on which Parties stood — Evidence Act (T of 
1872), fis. 6 — 13 & 14. The accused was charged with having 
received illegal gratification from 0 and Co. on three specific 
occasions in 1876, Jij 1876, 1877, and 1878, G. and Co. were doing 
business as comniissariat contractors, and tne accused was the 
manager of the Commissariat office Held, that evidence of 
similar but unconnected instances of receiving illegal gratifi- 
cations from C. and Co. m 1877 and 1878, was not admissible 
against him under ss. 5 to 18 of the Evidence Act. 

Held^ per GARTH, 0 T. (Maclean, J., concurring), the evidence 
was not admissible under s. 14 

Per Garth, C.J, — Section 14 applies to cases where a particular 
act is more or less criminal or culpable according to the state of 
' mind or feeling of the person who docs it ; not to cases where 
the question of guilt or innocence depends upon actual facts, 
and not upon the state of a man’s mind or feeling 
• Per MlTTER, J. — If the receipt of the illegal gratifications men- 
tioned in the charge be considered proved by other evidence, 
* and if it were necessary to ascertain whether the accused 
received them as a motive for showing favour in the exorcise of 
his oAicial functions, the alleged transactions of 1877 and 1878 
would be relevant undci s 14, but they would not bo relevant 
to establish the fact of payments in 1876. 

THE Empress v . M. J. Vyapoory Moodeliar 

♦ 

OF ORAL AGREEMENT. Sec SPECIFIC PERFORMANCE 

ON COMMISSION IN CRIMINAL CASE. See EVIDENCE 
ACT, 8. 33 

SETTLING CASE WITHOUT. See SANCTION TO PROSE- 
CUTION 
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Evidence A.ot— 

(I OP 1872), ss. 5—18, AND 14 Seo EVIDENCE ... ... VI ... 655 

SS. 13, 40, 41, 43 — Admissibility in Evidence of Judgments not 
inter parties " Per GARTH, C.J., JACKSON, PONTIFEX, 
and Morris, JJ. (MITTER, j., dissenting). — A former judg- 
ment, which is ifot a judgment in rem, nor one relating to 
matters of a public nature, is not admissible in evidence m a 
subsequent suit, either as a res judicata, or as proof of the 
particular po^nt which it decides, unless between the same 
parties or those claiming under them. 

In a suit between A and B, the question was whether C or D was 
the heir of H. If C was the heir of H, then A was entitled to 
succeed ; otherwise not. The same question had been raised in 
a former suit brought by X against A, and decided against A ; 
and this former ju^ment was admitted in evidence in the suit 
between A and B, and dealt with by the Courts below as 
conclusive evidence against A upon the point so decided. 

EM (Mitter, j., dissenting), that the former judgment was 
not admissible as evidence m the suit between A and B, either 
as “ a transaction ” under s. 13, or as '* a fact ” under s. 11, or 
under any other section of the Evidence Act. 

GU^U liAliL V. Fatteh LAL^ ... ... VI ... 171 
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Evilienoe Act— (conimtied.) 

I OF 1872— {conimMC(2.) 

88, 25, 28— idwwwon made to Police Officer before Arrest 
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An 


admission made by an accused person to a Police ofiicer before 
arrest is admissible in evidence. ^ 

The Empbess v. Dabee Pebs^ad ... ... ... Vl 

88, 80, ldS-<lonfe^sion-^dmmwnr—Examimi^ of Witnesses— 

Judge — Penal Code (Act XL 7 of 1860), ss, 114, 149, and 
802. A prisoner, chained together with others with being a 
member of an unlawful assembly, made a statement before the 
Committing Magistrate implicating his fellow-prisoners and 
another person. He subsequently withdrew this statement, 
and made another, in which he endeavoured to exculpate 
himself. 

ffeldf that this statement was not evidence against the other 
prisoners under s. SO of the Evidence Act. It was not a con* 
fession, nor did it amount to any admission by the prisoner 
that he was guilty in any degree of the offence charged ; but it 
was simply an endeavour on his part to explain his own presence 
on the occasion in such a manner as to exculpate himself, and 
any mention made by him in such a statement of other persons 
having been engaged in thetiot, was altogeth^ irrelevant, and 
not evidence against them. 

At a trial before a Sessions Court, the Judge, on the examination- 
in-chief of the witnesses for the prosecution being finished, i 
questioned the witnesses at considerable length upon the points 
to which he must have known that the cross-examination 
would certainly and properly be directed. 

Held, that such a course of procedure was irregular, and opposed 
to the provisions of s. 188 of the Evidence Act. 

It is not the province of the Court to examine the witnesses, 
unless the pleaders on either side have omitted to put some 
material question or questions ; and the Court should, as a 
general rule, leave the witnesses tq the pleaders to bo dealt with 
as laid down in s. 138 of the Act. 

NOOB Bux KAzi V. The Empress ... ... ... vi 


3. 88 — Evidence of Witness taken t^on Commissunt wJien admis- 
sible in Criminal Trial — High Courts* Criminal Procedure Act 
(X of 1876), 3. Id— Presidency Magistrates* Act {IV of 1877), 

8. 1^. evidence of a witness taken upon commission is 
not admissible in a criminal trial held before the High Court, 
unless it can be shown that such evidence was so taken upon 
an order made by that Court under s. 76 of Act X of 1875, or 
unless it is admissible under s. 83 of the Evidence Act. 

The Empress V. Dabee Febshad ... ... ... vi ... 

« 

B. 80. See CONFESSION ... ... ... VII ... 

8, 82, ct 1, and s, 33—** Questions in Issue **— Charges added 
at Sessions— Depositions before Magistrate— Witness dyinff or 
absconding— QmUficatioii of Jurynum, In the proceedings 
. before a Magistrate on a charged of causing grievous hurt, two 
(among other) witnesses, one of whom was the person assault* 
ed, were examined on behalf of the prosecution. The prison- 
ers were committed for trial. Sub^uently the person as- 
saulted, died, in consequence of the injuries inflicted on him. 

At the trial before the Sessions Jud^, charges of murder and 
of culpable homicide not, amounting to murder wore added to 
the (marge of grievoifl hurt. The deposition of the deceased 
witness was put in. and rem^at the Seasions trial. 

Held, that the evid'qnoe ^sras admistrible either under s. 82, cl. 1, 
or s. as of the Evidence Act, notwithstanding the additional * 
charges before tbeBessions Cour^. , ^ ^ ^ ^ 
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Evidenoe Act — {cmclvded) * 

I OF (concluded.) 

The question whether the proviso to s, 33 of the Evidence Act is 
applicable — that is, whether the questions at issue are 
substantially tbe same — depends upon whrithor the same 
evidence is applicable, although different** consequences may 
follow from the same act. 

At the trial it was proved that the other witness who had been 
examined before the Magistrate had disappeared, and that it 
had been found impossible to servo him with a Shmmons 
His deposition was put in and read. 


Heldj that it was p^roperly admitted under s. 33. 

In the matter op the Petition of Kochi a Mohato. 
THE Empress v* poem a mohato 

s. 33 — '"Incapable of giving Evidence'' The incajiacity to 
give evidence mentioned m h. 33 of the Evidence Act need not 
be a peimanent incapacity. 

In the matter op the petition op aso ur Hossein 
The Empress V. AsClUR Hossein ... 

s. 66, CL. (c). See EVIDENCE 
s. 74. See PUBLIC DOCUMENTS 
's. 90. See EVIDENCE 


VII ... 

42 



VI ... 

774 

vir ... 

98 

VII .. 

76 

\i ... 

209 


s. di~*Fahe Evidence in Judicial Proceeding — Deposition of 
Uie Accused when ndmiHsihle as Eviednce — Ciml Procedure 
• Code (Act X of 1877), ss. 178, 18‘2, 183, and 047 Failure to 
comply with the provisions of ss. 18‘2 and 183 of Act X of 1877 
• (Civil Procedure Code) in a judicial proceeding, is an informa- 
lity which renders the deposition of an accused inadrniiisibJe in 
evidofic^ on a ohaige of giving false evidence based on .such 
deposition , and under s 91 of Act I of 1872 (Indian Evidence 
Act), no other evidence of such deposition is admissible. 

In the matter op the Petition op^Iayadeb Gossami. 

The Empress u. Mayadeb (tOssami ... ... VI... 702 


.s. 92, Proviso Parol Evuience in addition to condition in 
Kistibnndi — Part Peifonnnnce of portion of obligatwn in Kisti- 
bundi. Per GARTH, C. J. — Where, at the time of the execut- 
ion of a written contract, it is orally agreed between the panes 
that the written agreement shall not be of any force until some 
condition precedent has been performed, the rule that parol 
evidence of such oral agreement is admissible to show that the 
condition has not been performed, and consequently that the 
contract has not become binding, cannot apply to a case where 
the written agreement had not only become binding, but had 
actually been performed as to a large portion of its oliligations. 

The true meaning of the words ‘ ‘ any obligation ’ ’ in the 3rd 
proviso to s. 92 of Act I of 1872 is anj obligation whatever 
under the contract, and not some particular obligation which 
the contract ma> contain. . 

jugtanund Mtsser 17. Nerghan Singh ... ... VI ... 433 

s. 92, Provisoes 1 AND G. See Specific Performance ... Vi ... 328 

s. 115. See ESTOPPEL ... ... ... ... VII... 694 


Examination— 

OF ACCUSED— 

Sessions Judge— Code of Ciimmal Procedure (Act X of 1872),* 
ss. 243, 260, 264, 265. The authority given to a Sessions Court 
to exanflne an accused does not contemplate the oross-examin- 
ation of^fiuch accused, nor can^l^e Judge |ndeayour, hy a series 
sTsal.— j • * 
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Entaination— (conlrnu^d.) 

OF ACOTJSED— (contintted,.) 

of siearohing questions, to force the accused to criminate him- 
self. The real object involved in the power given to the Court * 

under s. 'i50 of the Code of Criminal Procedure is to enable the 
7udg6 to ascertain from time to time from the accused 
(especially if he be undefended) such explanation as he may 
desire to give regarding i|||y statement made by the witnesses, 
or, at the close of the case for the prosecution, to elicit from 
tne accused how he proposes to meet such portions of the 
^idence which, in thd* opinion of the Court, implicates the 
a^nused in the commissmn of the offenc? with whieh he stands 
charged. 


Hossein Buksh V. The Empress ... 

VI ... 

96 

IN ABSENCE OP ACCUSED. Sio WtrNESSES 

VI ... 

774 

OP WITNESSES. See EVIDENCE ACT, ss. 30, 138 

VI 

279 

Exchange — 



^ BILL OP. See PROMISSORY NOTE 

VII ... 

256 


Excise — . „ 

SalB by Wholesale— Sale by Servant — Beng. Act VII of 187fi, 
ss, 15, 59, and 50. A sale of more than twelve quart bottles, 
of two gallons of spirituous or fermented liquors of the fio/tne 
kind^ made at one transaction is a sale by wholesale. 

QiKvr ^, — Whether a sale of twelve quart bottles of one kind of ^ 

liquor, and three quart bottles oi another kind, at • the same 
time, comes within the prohibition m the explanation clause 
of s. 15. 

The licensed retail vendor himself is the only person liable to 
conviction under s. 60. 

The Empress V. NuDDiAH Chand SHAW . ... VI... 832 

»• fi 

EzcluBion of Time — 

See Limitation . ... .. .. Vll ... 367 


Execution — 

Attachment hy more than one Judgment-Creditor of Proj)erty of 
Judgment-debtor m Conti — Piiority — Civil Procedme Code 
(ActXaflf^ll), .S.S. 272 and 295. In execution of a decree 
of a Munsif’s Court, the plaintiff attached certain money, the 
proceeds of decrees which her judgment-debtor had obtained 
against third parties, then lying in a Small Cause Court to her 
credit, and subsequently obtained an order from the Munsif 
directing the same to be paid to her in satisfaction of her ^ 
decree, which order was duly copimunicated to the Small 
Cause Court Judge. Subsequently, the defendant, who held 
another decree against the same judgment-debtor, attached 
the same salo-procoeds. The Small Cause Court Judge then 
proceeded, under s. 272 of the Civil Procedure Code, to enquire 
whether the plaintiff was entitled to any priority over the 
second attaching creditor, and having decid^ that question 
in the negative, divided the sale-proceeds ratectbly between 
them. In a suit brought by the plaintiff, under the above 
circumstances, to recover from the defendant the protion of 
t^e sale-process go i^aid to him — 

Held, that s, 295 of Civil Procedure Code had no application, 
inasmuch as the plalutifi had not applied' to the Small Cause 
Court Judge execute hm decree, and it had never been 
transferred for eo^ution ; and that, the proviso » 

in B, 279 is mrefy iuteuded to mean tbat my question of ti^4e 
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ExMmtlon— (continued.) 

or priority is to bo doterminod by the Court in which, or in 
whoBo custody, the property is, and not by the Court whioh 
.made the order of attachment. 


//eld, •also, that, previous to the order by theMunsii directing the 
payment to be made to the plaintiff, the Small Cause Court 
Judge would have had jurisdiction to deal with the question he 
had tried ; but, as that order was made prior to the attachment 
by the defendant, the judgment-debtor had no interest in the 
money which could be so attached, the effect o^ that order 
being to vest the property in the money in the plaintiff, and to 
take it out of the disposal of the Small Cause Court Judge, and 
consequently the order for distribution was wrong, and the 
plaintiff was entitled to the decree she sought. 

Qtuere , — Whether an order made by a Cou^t under s. 272 was 
intended by the Legislature to be a final tprder ? 

GOPEE NATH ACHARJE V. ACUCHA BIBEE ... ... Vll ... 
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Irregularities in Proclamation of Sale — Evidence of such hregu- 
larituis— Nazir ’s lieport — Civil Procedure Code (Act X t)/1877), 
5S. 274, 287, 289, 290, 291, and 295 — Sale to satisfy Jiidguient- 
creditor who has not attached^ The proclamation of sale 
required by s. 274 of the Civil Procedure Code, to be made at 
sonic place adjacent to the property to be sold, and the fixing 
up of a copy of the order in a conspicuous part of the property, 
ar# acts which must precede the posting of the notices in the 
Court-house as required by s. 290. 

Where the sale-proceeds of a portion of several parcels of property 
arc sufficient to satisfy the decree of a judgment-creditor who 
has attached the property, another judgment-creditor, although 
he ];ia8 not attached the property, is still entitled to have the 
rcmahider of the property sold to satisfy his decree under the 
provisions of s. 295 of the Civil Procedure Code. 


Throe mouzas were attached m cxecutiomof decrees obtained by 
A and B. Prior to the sale, C, who h&d also obtained a decree 
against the owner of the land, applied for leave to execute his 
decree, in order that he might participate in the sale-proceeds 
under s. 295 of the Civil Procedure Code. Upon the day fixed 
for the sale, the Deputy Commissioner was unable, through 
illness, to attend ; and he postponed the sale for three days. 
Two of the ^mouzas were sold, and realized more than enough 
to satisfy the decress of A and B. The third was then sold in 
satisfaction of C’s decree. Upon an application by the 
judgment-debtor to set aside the sale on the ground of irregu- 
larity, it appeared, that notice of the sale had been posted in 
the Court-house moie than thirty days before the date fixed 
for the sale, butjiad only been published on the properties to 
be sold fi'fe days before that date ; that notice of the existence 
of a mortgage on the properties, but no further particulars, 
was given, and the mortgagee was allowed to purchase , 
and that the Deputy Commissioner had accepted the reports of 
the Nazir and Coui^-peon as to the proclamation of sale, and 
had refused to allow the judgment-debtor to give evidence of its 
insufficiency. 

Held, that the proclamation of sale on the property having taken 
place only five days prior to the date of sale, and the parti- 
culars of the mortgage not having Baen given, there had been 
such material irregulanties m the publication as to entitle 
the judgment-debtor to give evidence of thorn and the other 
allegations made by him, in order to show that he had suffered 
material injury by reason of such irregulariticb. 


Held allb, that the Deputy Commissioner was not. entitled to 
prj^c^ upon the ports of the Nazir iwd Gourt-peon, but was 
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ExAntioil — {continued.) 

bound to hoar the evidence tendered by the judgment-debtor, 
though ho was justified, uiidor s, 291, in postponing the sale as 
he had done. 

lIoAd further, that the third judgment-debtor, who had not 
attached the property, was still entitled to have the sale 
pi'oeocdod with and hiJs decree satisfied under the provisions of 
s. 295. 

MOHUNT MBOH LALL POOKER V. SHIB PEKSHAD MADI ... VII .. 34 

]} regularity in PubltsJflng and Cunductiiuj a Sale — ^\alver of 
Irregularity by the Judgtnent-Debtoi . Previous to the date 
fixed for the sale of certain propertv in execution of a decree, 

«* the judgment-debtors presented a petition, praying for a 
month’s further time to lie allowed them in ordci that thc\ 
might complete the arrangements they were making for the 
puriioho of paying off the debt^ and st.iting that the dccicc- 
holders had attached and advei^ised the property for sale 
That petition being refused, the sale took place , and subsc- 
<Xuentl> the judgment-debtors came m and objected to the sale, 
and asked to have it set aside, on the gioiind that theie had 
been material irregularity in the publication of Die attachment 
• and salc-proclamatioii, and that, consequently, they had 
suffered substantial injury.* The Subotdinatc Judge refused to 
hear evidence on this point, holding that the t^etit'ou was an 
admission that the proceedings were in order. 

HeUl, that the petition proscutod prior to the sale did not amount 
to an admission by the judgment-debtors that the x>ublieation 
and proclamation of the sale had boon duly ni.Ldc , and that 
consequently, the Court was bound to hear the evidence 
tendered b\ the judgment-debtors on that point, and to find 
wh(3thor there had l>ocri such irregularities in publishing and 
conducting the sale as to occasion substantial injury to the 
judgment-de btors . 

THAKOOH MAHATAB Deo v. LEEliANUNO SINGH 
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Jjiuiitatum — CAvil Piocediae Code (^ct X o/ 1877), &s. 230, 235, 

236, and 237. In execution of a decree passed more than 
twelve years before the date of the Civil Procedure Code (Act 
X of 1877), certain judgment-creditors apidicd for the attaidi- 
inciit and sale of certain specified property belonging to tlicir 
judgment-debtor, previous to the date on which the tliirc yoais 
.illowed for such execution, under s 230, would h.ive expired. 

Subsequently, after the three sears had elapsed, they filed a 
fresh aiiphcati oil, praying that certain other proxierty of their 
judgment-debtor might be att.iched and sold in lieu of that 
specified in their former application, and that the latter might 
Im 3 released. ^ 

Held, that execution of the decree was barred by limitation « 

r 

Per PKlNSEr, J. — Under s 230 of the Civil Procedure Code, it 
was intended by the Legislature that a decree-holder socking 
to execute a decree passed more than twelve yeirs befoie, 
should have one opportunity to execute that doairee, and that, 
if he fails to satisfy it on that iipplication , any further applica- 
bccomes barred. 

SttBENATH GOOHO V. YUSOpF KH\N... ... ... VII ... 556 

Limitation — Appellate Court — Privy Council — Limitatkm Act {IX 
of 1871), sched* «, arts, 167, 169 — Att VI o/1874, s, 21 — Limi- 
tation Act (XV of 1877), ached, ii, arts. 177, 179, and 180 — 

Interest, Hate of. The term ‘ appeal ’ in art, 167 of schod. ii 
of the Limitation Act (IX of 1871) includes an appeal to the 
Privy Council, and the term ' Appellate Court ’ in the same 
article incliidefi the Judicial Committee of the Privy Council 
sitting for the purpose of hearing appeals from orders passed by * 

British Courts in India. « * * # 
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Execution — {continued.) 

Where an appeal had been pretoried to Her ^lajesty in Council 
from a decree of the High Court reversing the decree of the 
Court of first instance, and the High Court’s decree was aflirxnod 
by an order of Her Majesty m Council, dated the X5tb FoV>riiary 
1873, and an application for oxccution of the High Oourt*'s 
decree was made on the 17th November 1876, more than three 
years after the date of the decree, but within that period of the 
• order of Her Majesty in Council — 

Heldt that, under art. 1G7 ofsched. ii, Act IX of 1871, thclimitd- 
tioii of such application must be computed from bbc date of 
the order of Her Majesty in Council, and consequently that the 
application for execution was not barred. 

GOl’AL SAHU DEO U. JOYRAM TBWARY ... ... VII ... 
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Mortgage- Decree — Stag of sale pendvng AdniintUraium-Suii — 

Appealable ordei — Cwil ocediu e Code (ActX of 1877), s. ‘244, 
cl. (c). In exectHioii of a decree on a mortgage- bond executed bv 
the father of the judgment-debtors, sihee deceased, which 
decree directed that the mortgage lien should be cnfoiced — /zVs/ 
by sale of the property specifically mortgaged ; and secondLij^ il 
the debt remained unsatisfied, by the sale of the othei property 
m the possession of the judgment-debtors, the judgment-creditor 
proceeded to have the mortgaged property sold. • After the isaue 
of the salc-notification, and three days prior to the date fixed 
for the saJg, one ol the judgment-debtors applied to have 
the sale st4iyed. on the ground that an admmistration-siut was 
pendPing with rc'spect to the property of his father, the mort- 
gagor, and also asked that a receiver might be appointed and 

* arrangements made for the purpose of paying off the mortgage- 
debt and saving the property from being sold On this 
* application the Court passed an order staying the s.ile. 

Heldy th^it such ordoi was appealable, being a question arising 
iictweefi the patties to the suit in which the decree was passed 
and relating to the execution of that decree, and as such coining 
within the provision of cl. (c), s. 244, Act X of 1877 (Civil 
Procedure Code). ^ 

Held also, that the Court was wrong m passing such order, 
inasmuch as there were no reasonable grounds why a secured 
creditor should be debarred from cnforoing his security pending 
the administration-suit. 

KRISTOMOHINY D088EE V. i3AMA CHURN NAG CHOWDRY VII ... 

APPLICATION FOR. Sec APPLICATION FOR EXECUTION OF 

DECREE ... .. ... ... ... VT .. 

BAKRED AT TIME OF SALE. See DECREE FOE SALE .. VIT ... 

BY HIGH COURT, APPELLATE SIDE, See HlCll Couia, 

APPELLATE SIDE .. ... ... VI ... 

PRIVATE SALE OF PROPERTY ATTACHED IN. See 

PRIVATE SALK PROPERTY ATTACHED IN EXECUTION ... VII .. 

OK DECBEE— 

Arrest — Pmdahnashtn Lady — Entering Zcaana Civil Piocediue 
Code {Act X of 1877), as. 271, 336,640. It is not necessary 
that a special order of Court should be made, empowering 
an officer authorized to arrest a purdahiiashhi lady to enter the 
zenana of the house in which she resides. Under s. 386 of the 
Civil Procedure Code, if the officer is able to enter the house, he 
may break into any room in the house, including the zenana, 
in order to effect the arrest. 

S. M. Kadumbinee Dossbe v. S. M. Koylashkaminee 
DOSSEE ... ... ... ... ... VII ... 

Debt payable by Instalments -Failure to Pay — Limitation Act 
(Xy of 1877^, sched, li, art, 179. The terms of compromise in 
a suit for money provided that the debt should be paid 
by moiithly instalmonts, and that, on the failure to pay 
any three successive iubtalmeutb, the entire amount should be 
• • • • 
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SxMntion — (eontifudd.) 

OF DEOBEiB — (omfimMd.) 

recoverable by application to exectitb the full decree. The 
decree was dated the 12th Jane 1875, the first instalment was 
due in July 1875, and the last in October 1877. Default was 
made in payment of the first three instalments, but the decree- 
holder did not apply for execution, and accepted subsequent 
payments. On the Idth December 1879, he applied for 
execution for the amount then remaining due. 

Heldt that the period of limitation proscribed by art. 179, sched. 
ii of Act XV of 1877,*began to run on the third default taking 
place, and that no subsequent payment could stop limitation 
once begun. 


ASMUTUIiIjAH DALAIj n. KALI^Y CHUBN MITTER ... VII ... 


Partial Sattsfaction wnder Arra^ementa made by Court — 

turn — Sub^uent Application* for Execution, In execution of 
a decree, an order was made by the Court, directing the pay- 
ment of the rents of certain pro^rty, which had been attached, 
as they became due from the mukuraridar to the judgment- 
debtors, to be made to the decree-holder, to satisfy his decree ; 
and afterwards the execution case was struck of! the file. Subse- 
quently, default having been made by the mukuraridar in the 
payment of the rents of* certain years, and the decree not 
having been fully satisfied, the decree-holder applied for an 
order directing the payment of the rents which were in arrear to 
bo made by the mukuraridar in accordance with the previous 
order. Notice having been directed to be served on the judg- * 
ment-debtors, they came in, and pleaded limitation. 

Held^ that as the application was not strictly one for fresh execut- 
ion, limitation could not apply ; and that, as the effect of the 
order in the execution-proceedings was virtually to appoint the 
decree-holder receiver under the provisions of s. 243 of Act VIII 
of 1859, and as the attachment was still in force, his proper • * 
course was to file a regular suit qua-TOisoxyet against the 
mukuraridar. 

BADHA KIS 8 OBE BOBE V, AFTA^} CHUNDBA MAHATAB ... VII ... 

Merger — Foreign Judgment — Act X 0 / 1877, ss. 12 and 14. The 
judgment of a foreign Court, obtained on a decree of .*1 Court 
in British India, is no bar to the execution of the original 
decree. 

•Pakubuddben Mahomed assan v. The Official 

Trustee of Bengal ... ... ... ... vil .. 


Sale m Execution — Material Irregularity — Civil Procedure Code 
{Act X 0/1877;, S8. 274, 289, 811. Under ss. 289 and 274 of 
the Civil Procedure Code, it is necessary that a copy of the sale- 
proclamation should bo affixed to some conspicuous place on 
the property attached ; and the omission to do so is a material 
irregularity within the meaning of s. 311 of the Code«of Civil 
Procedure. * 


If it is proved that the price obtained for property sold at an 
execution-sale is greatly inadequate, and if it be also proved 
that there has been a material irregularity in publishing or 
conducting the sale, the OourtVill, presume that the irrogulari ty 
was the cause of the inadequacy of price, until proof is given to 
the contrary. 

KALYTABA CHOWDHRAIN V, RAMCOOMAR GOOPTA ... VII ... 


Belief aaked for in accordance with Statements in Plaint not 
forming a separate Prayer in the Plaint — General Prayer for 
Belief — Control of Execution, A, a joint owner of an estate 
with B, saved the joint estate from sale for arrears of Govern- 
ment revenue, in payment of which B had made default, for 
such purpose mortgaging her share in the estate to E. A 
then sued B %or contribution* Ponding that suit, B again * 
madie 4efault, md the estate was sold %nd purchased by C, ^ 
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Enoatlon — (continued.) ^ » 

OF DECBEF — (contimied,) 

subject to incumbrances. Subsequently, A obtained her decree 
against B, and assigned her decree to D, who obtained an 
order for execution, and attached certain property belonging to 

B. D and E then entered into an agreement with G, that 
they would release G and the share charged with payment of 
A’s decree, from all liability, and that they would entrust the 
whole conduct of the execution -proceedings to G, in consider- 
ation of his granting a perpetual lease of part of the property 
to D andE. In pursuance of this agreement, D and £ granted 
a release to G, and G granted a lease to E for himself, and it 
was contended, also, as benamidar of D. The agreement con- 
tained a proviso that should the Court, in which the decree 
should be executed, of its own accord or on the petition of B, 
or his legal representative, notwithstanding^ objection on the 
part of D and E, make any order directing* the decree to be 
executed against th€ estate, then in such c^e I) and E should 
not be bound by the release, and that it shbuld be open to 0, to 
cancel the agreement. B applied for execution against the 
estate of the adopted son of B (who had died), but subsequently 
abandoned all proceedings and transferred his decree to the 
High Court to obtain execution against a house belonging to 

C, in Calcutta. The adopted son and widow of B, in a suit 
brought against 0 and D, objected to the execution-proceed- 
ings, and after paying the sum due to D into Court, asked for 

^ gn injunction staying all further proceedings m execution 
until^the hearing of the suit. 

Held, that D had obtained, out of the lien directed by the 
^ decree, some benefit or advantage, which the plaintiffs might 

, have a right to have valued at the hearing, and that, notwith- 
standing this did not from the subiectof a separate prayer. in 
the plaint, the Court would grant the injunction. 

KRISTO^MOHINEY D08SEE v. KAIaLY PROSONNO GHOSE .. VI ... 486 

Civil Procedure Code (Act X of 1877), ss. 248 and 311. 

When a judgment-debtor has died after decree, but before 
application has been made to exooufb the decree, the 
Court, before directing the attachment and sale of any 
property to proceed, must issue a notice to the party again<;t 
whom the execution is applied for to show cause why the 
decree should not bo executed .against him, and its omission 
to do so will invalidate the entire subsequent procooding.s. 

IN THE MATTER OF THE PETITION OP BAMESSURI BASBEE, 

RAMBSBURI BASSE 1^. BOOROADARS CHATTER JEW ... VI ... 103 

Civil Procedure Code (Act X of 1877), s. 234 — Representative of 
Deceased Husband's Estate — Form of Decree against Hindu 
midaw A Hindu widow instituted a suit to recover possession 
of certain property belonging to her deceased husband, and 
that suit was dismissed with costs. The widow having died 
before execution for the costs was taken out, the decree-holder 
sought to take out execution against the next heirs of the late 
widow’s deceased husband. Held, that the fact, that the widow 
did not in her suit seek to recover any interest personal to 
herself, but that she contracted the judgmen^debt in the eHort 
to recover a portion of her husband’s estate, to which in its 

« entirety the next heirs or her late husband had succeeded, was 
sufficient to make the whole estate liable, and would entitle the 
decree-holder to satisfy his decree against ” the legal represent- 
atives ” ot the late widow’s husband, under s. 234 of Act X of 
1877. 

In a decree against a Hindu widow, it should be stated whether 
the decree, is a personal decree, or one against her as represent- 
ing her deceased husband. 

BAMKISHOBE CHUOKERBUTTY r. KALLYKANTO CHUCKEB- 

BUTTY ... ... ... ... ... VI 479 

a * ^ • • 
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ExiAuiion-ricontimit^^ 

OF DEqBEB.— (c<mcii«fe«l.)'l ‘ , ■ 

8ov/rt which pacM th^ decree^Civit Procedure %jpde {Act X * 0 / 
1877, as amended by Act XII of 1879), ss, 2*28 , 64 ^ — Limitation 
Act (XV of 1877), sched. it, art, cl. 4. Per GARTH, C.J. 
Sectiou 649 of the Civil Procedure Code, amended by Act XII 
of 1879, which explains the meaning of the expression the 
Court which passed the deciee,” does not exclude the Court 
which originally passed the decree as being a Court in which an 
application for execu^on should bo made, but merely vnclydes 
another Court. 


CAi:i, 


When, therefore, a Court which has passed a decree has ceased 
^ * to have jurisdiction to execute it,»the application for execution 
may be made either to that Court, although it has ceased to 
have jurisdiction to execute the decree, or to the Court wliich 
(if the suit wherein the decree was passed were instituted at 
the time of making application to^oxecutc it) would hive juris- 
diction to try the suit. 

Per Field, J. — A Court do<*s not cease to be “ the Court which 
passed the decree merely by reason that the head-quarters 
- of such Court are removed to another place, or merely because 
the local limits of the jurisdiction of such Court are altered. 

An application for the transfer of a decree under the provisions 
of s. 223 and the following section of Act X of 1877, is a step 
in aid of the execution of the decree within the meaning of 
cL 4, art. 179, sched. 11 of Act XV of 1877. 

LATCFMAN PUNDEH V, MADDAN MOHUN SHYE ... VI .. 


Satisfaction, plea, of, in Bar — Civil Procedme Code {Act X of 
1877), .S.S. 244 and 258 Where a decree-holder, declared to be 
entitled to possession of certain land, subsequent to decree • * 
executed a patta in favour of his judgment-debtor, who was then 
in possession , and afterwards took out execution under his 
decree — ^ 

JTeld — on an objection by the judgment-debtor that, under these 
circumstances, he was not entitled to possession — that satis- 
faction of the decree not having been entered up. such object- 
ion could not be dealt with under s. 244 of the Civil Procedure 
Code. 

Held also, that s. 258 of the Civil Procedure Code deals with the 
adjustment of any decree, and not merely with the adjustment 
of a money-de jree. 

baba Mohamed v. Webu ... ... ... VI... 

See SALE BY SHERIFF IN EXECUTION OF BEgJHEE. 

J REVIVOR. BENG. \CT VIII OF 1869, s. 58 .. ...» VI ... 

OF JOINT DECREE. See LIMITATION ACT, XV OP 1877, 

SCHED, II, ART. 179 ... ... ... ... VI ... 

Sate of underienure — Sale of other Immoveable property of Judg- 
ment debUrr — Beng. Act V'lII of 1869. ss. 59—61. A judg- 
ment-creditor, who has obtained a decree for arrears of rent 
due in respect of an undcrteuure transferable by its own title- 
deeds or by the custom of the country, is not bound to bring tliat 
undertenure to sale in execution before ho can proceed againt 
other immoveable property belonging to his judgment-debtor. 

The case of DesaraiuUah v. Nawdb Nazim Nazar AH Khan 
which was decided upon s. 105 of Act X of 1859, is not applicable 
to ss. 59—61 of B^g. Act VIII of 1869. ^ 

KBis!fo bam V, JANOKBE NATH BOY ... ... VII ... 
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Execition — imnjdudeS.) 

See HtldoitF IiAw, Mitakahara 
SALE tN. See ^ tJRI«md*riON « 

OF MOR’BOAGE-DECREE-ir 
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VII 
VII ,,, 


Beng. Act VII of 1868 — SaU ofmortgaqed Property— Sm'^ylus sale-i 
^proceeds — Attachment of m't phm mle^x^roceeda. The purchaser 
of property, sold subject to the incumbrances thereon, at a sale 
under Bong. Act VII of 186^, subsequently became the pur- 
chaser of a decree passed prior to the sale in a suit upon a 
mortgage of theii|>roperty , such decree being declared not only 
a charge on the mortgaged propeiliy, but also persomfl against 
the mortgagor. 


Held^ that the purchaser was not entitled to execute the decree 
against the surplus sale-proceeds under sudh sale, although he 
abandoned his liea on the propertv . 

GOLUK CHITNDEU MAHINDA V SURUOM1N<?ATjA Daiu ... VI ... 

PB0CRBDQSI6S-’ 

Meme jyt'ofits — Amount aivaidcd m exetyntimi Imqer than that 
claimed in plaint — Conrt Fees Act (VIJ o/ 1870), s. 11, pain. 

2. The plaintiff brought a suit for possession, and for a certain 
sum as ipesno profits, which he assessed at three times the 
annual rent paid to the defendant by tenants in actual posses- 
sion of the land. He obtained a decree for possession, and the 
decree ordered that the amount of mesne profits due to him 
should be determined in the execution-proceedings. On an 
„ . in\esJigation, a larger sum was found to l>e duo to him for 
mesne profits than that claimed in him in his suit The 
^ plaintiff, therefore, paid the excess fee xs provided b) para. 2 
of 8. 11 of Act Vll of 1870 ; but held, that the amount of mesne 
• profits recoverable by him must be limited to the amount 
claimed m the plaint. 

BABOQJAN JHA V, Byjnath dutt Jha ... ... VI ... 

PROOF OF.* See ONUS IHlOBANDI .. ... ... VI ... 


SALE.— 

Material Irregular it y — Sale of a Portion o£a Tenute—Sale foi 
Arrears of Pent — Mortga>ge~dea ee — Civil J Procedure Code (Act 
X 0/1877A s. 311. The mere fact that the amount of rent 
payable in respect of a tenure brought to sale in cxerotion 
^ of a decree is not stated in the sale-proclamation, is not a 
material irrogularit\ within the meaning of s. '^11 of the Civil 
Procedure Code (Act X of of 1877), though, if the amount of 
rent payable were stated to be more than it actually was, thiii 
might constitute such an irregularitv, as tending to lessen the 
price at which purchasers might be willing to Imv. 

Where decree for arrears of rent had been obtained bv’ fractional 
share-holdcrs in a tenure, and in execution thereof a moiet> of 
the tenure had been sold, it appeared that the other moiet> had 
lieen sold at the same time in execution of a mortgage-decree 
against somd of the judgment-debtors in the rimt-sints, on an 
objection being taken to the confirmation of such sale on 
the ground that the whole tenure should have been sold m 
execution of the rent-decrees — 

Ileldt that all that the decree-holders wore entitled to have sold, 
was the right, title, and interest of their judgment-debtors, and 
that they wore in the position of ordinary creditors having no 
hen on the tenure . and that, consequently, the mortgagor 
being entitled to enforce his hen against the moiety* covered 
by his ’mortgage, the sale of the remaining moiety in satis- 
faction of the rent-decrees was a good sale, and could not be set 
aside. 

j\IOHENDttO COOMAP DUTT V. HRERA MOHUN COONDOO 
AND ISHANESWARY DASEB V, GOPAL DAS DUTT ... . VII ... 

WITHDRAWAL OP. See MORTGAGE DECREE FOR ACCOUNT 

AND SALE ... ... ... ... ... VI ,.. 

See MdHTtfAGE-BOND • ... VII ... 
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ExIbntoFB — « 

Adininisiraiioti-Sond^Ihdian Siteeesston Act {X of 1805), s. 25C 
— Probate, Kxeciixtotft, as well as administrators, are liable, 
under h. 266 of the Succe»ft\on ^ot, to give a bond to the Judge 
of the DiBtnot Court for the due oollestion, getting in, and 
administering the estate of the deceased. 


In the matter of the Petition op Juggodishari DAbi. 

VII .. 

84 

w 

Exeontive Officer— 

OBDGB BY. See ORDm BY EXROUTIVB OPPICEB 

VI .. 

88 

Ex Parte— 

t»EOBEE. See Rent-SUIT ... 

VII .. 

23 

Ex Parte— 

HEARINO OP APPEAL. See a1>PIiICATION POK BEHEAHINi* 

VI .. 

GO 

Explaining Charge- 

See Plea op guilty 

VII .. 

96 

Explanation of DoeomentB-r 

See Mitkhtahnama 

VII .. 

245 

Extinguishment of Right— 

See Limitation act, IX op 1S71, s. 20 

VI ... 

340 

Fabricating False Evidenoe— 

See Penal Code, .<<. 192, 404, cl. 2 ... 

VI .. 

482 

Failore— 

BY WIDOW TO ADOPT. See HINDU WILL, ADOPTION 

Vll .. 

288 

Fair Rent— 

See BKGI8TRATION ... 

VII . 

703 

False Charge— 

See Penal Code, s. 211 

uroSBCUTION FOR Sec PENAL CODE. b. 211 ... 

TO COURT OR OFFICER HAVING NO JURISDICTION. 
See PENAL CODE, s. 21 1 ... 

VI , 
VI .. 

VI ... 

582 

. 490, 584 

620 


Pe7ial Code [Act ZLV of 1800), s. 211--Oi)poHMnifi/ o/ .9?<6«/an<r 
attng Cimrge, Upon a trial for bringing a false charge with 
intent to injure, it appeared that the original complaint was 
lodged in the Court of the Extra Assistant Commissioner, 
and a local enquiry by a competent pcdice officer w«>8 directed. 

The officer reported that the charge was false, and recommended ^ 
that the prisoner should be prosecuted. The Extra Assistant 
Commissioner ordered the papers to be sent to the Deputy 
Commissioner, who ordered the prosecution, and the prisoner 
was convicted. • 

Held that the conviction was bad. Tho Extra Assistant Com- 
missioner should, on receipt of the report of the police, have 
communicated its contents to the prisoner and afforded her an 
opportunity of substantiating her complaint, and should then 
have decided the case. 

IN THE MATTBB OP THE PETITION OP SOKHINA BiBI. THE 
EMPBi^^V, ORISHCHUNDKR NUNPI ... ... VH 87 

Dimia^al of Omplmnt--Prou^icm under «. 211 of Penal Code 
[Act XLV 0 / 1860)— 0r49»i»tf2 Procedure Code (Act X of 1872), 

144, 147 , 480, 4t0, and 471. Where a charge had been 
ptefered against .a person and thq^Magistmte, before whom it 



mimx. 


# 

^ OAti. * 

False Chas je-^(c(miim4ed.) • ^ 

was l^fd, after hearing the statement of the complainant, but 
not those of his witnesses, dismissed the complaint ; and subse- 
quently, on the application of the person charged, granted him 
leave under s. 470 to prosecute the oomplainant for bringing a 
false charge — 

Held, that the proceedings |vere not irregular, and that the 
Magistrate was justified in acting as he had done. 

Held also, that there is a distinction in the prucoeohngs to bo 
adopted when a sanction is given under s. 470, and the institu- 
tion by the Court of its own motion of proceedings undei 
* s. 471. • 

In the matter op Gyan ChundbrRoy v. Protap Chun- 


DER DASS ... ... ^ 

VXl ... 

20S 

See PLEA OP GUILTY ... 

VII ... 

96 

EVIDENCE— 


9 

Sec Sanction TO PROSECUTION 

VI ... 

440 

IN JUDICIAL PROCEEDINGS. See EVIDENCE ACT, s 01 .. 

VI ... 

702 

FABRICATION OF. See PENAL CODE, Sb. lOii, dfil, CL. ‘2 

VI . 

482 

INFORMATION. See PENAL CODE, a. 201 * ... 

VI ... 

789 

• 

Family Arrangement— 



DEEDIOF. Sec STAMP AgT, s. 3. CLS. 0, 11, 19 ... 

Vll ... 

21 

Father’s Debts— 



LIABILITY OF SON TO PAY. See HINDU L.VW ... 

VI ... 

135 

Ferry— * ^ 



See RIGHT OF PRIVATE FERRY 

VI ... 

608 

Filing— • 



OF AWARD. See ARBITRATION 

VII ... 

333 

Finality- 



See Land acquisition act ... 

VII .... 

388 

OF ASSESSMPINT. Sec JUSTICE OF THE PEACE ... 

VII ... 

322 

OF AWARD. See RES Judicata 

VII ... 

727 

OF decision. Sec SUIT FOR POSSESSION 

Vll ... 

381 

OF DECREE. Sec ARBITRATION 

VII ... 

IGG 

OF EX PARTE DECREE. Sec Rent-SUIT 

Vll ... 

23 

Pinal Order— » 



APPEAL FRO’k. See LIMITATION 

VI ... 

22 


Finding— 

IN JUDGMENT NOT EMBODIED IN DECREE. Sou RKS 
Judicata ... ... ... ... ... VI ... 319 


Poreoiosupe— 

OR SALE. See MOBTOAGE ... ... ... ... VII 394 

SUIT BY MORTGAGEE FOR POSSESSION AFTER. Sec 

LIMITATION ... ... ... ... ... VI ... 664 

Foreign— 

JUDGMENT. See Execution OP dbcbeb ... ... vil ... aa 

STEAM SHIP COMPANY. See BAILMENT ... ... VI ... 227 
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FoAeiture— 

Soe COVENANT ... 

EQUITABLE RELIEF AGAINST. See SUIT FOB CANCELL- 
ATION OF Mokubari Lease 

OP HOLDING 
See Landlord and tenant 

Popgepy— 

See PENAL CODE. bs. 1^2, 464, CL. 2 
Attempt io commit forget y—hidian Petikil Code (Act XLV of 1860), 
fis, 465 and 511. A perHon cuiinot bo convicted of an attempt to 
commit an offence under s. 511 of the Indian Penal Code, unless 
the offence would have been committed if the attempt charged 
had succeeded 


GAL. 

PAGE. 

.. VII ... 

Ci- 

470 

vil ... 

566 

VI ... 

436 

VI ... 

482 


A prisoner, who was charged with attempting to commit forgery 
of a valuable security, was fouiid guilty by tho jury of attempt 
ing to commit forgery. The juify explained their finding by 
saying that the prisoner had ordered certain receipt forms to be 
print^ similar to those used by the Bengal Co.il Company , and 
that one of these forms bad aotuallv boen printed and tho 
proof corrected by him*; that the prisoner had had an intention 
of making such addition the printed form as would make it 
a false document ; and that he did this dishonestly and with 
intent to commit fraud. The Sessions Judge sentenced the 
prisoner to rigorous imprisonment for one year under ss. 465 and 
511 of tho Indian Penal Code for attempting to commit forgery 


Held, that the conviction was wrong, and must be sot aside. , 

In the Matter of the Petition of Riasat Aid alias Bahu 

MlYA, alias BODIUZZUMA, THE EMPRESS v. RlASAT AlJ, < 

a/tas BABU MIYA rt/tUA- BODIUZZUMA... ... VIJ... 652 


See FRAUD ... ... ... ... ... ‘Vll ... 616 


Fopm— 

OF DECREE, AGAINST HINDU WIDOW. Soo EXECUTION OF 


Decree ... ... ... ... ... VI ... 

OF ORDER UNDER ACT XX OF ISGd, s. 14. See RELIGIOUS 

ENDOWMENTS .. ... .. . . ... VII ... 

OF SUIT FOR ACCOUNT. Seo PRINCIPAL AND AGENT ... VII ... 

Fopmal Possession — 

Sec Suit FOR POSSESSION .. ... ... VII ... 

Frame— 

OF SUIT. See Partnership ... .. .. vil ... 

Fraud— 


Altering a document — Material alteration — Loud — Fmgety, A 
person, who had a bond executed in his favour by one of three 
brothers, forged the signature^ of uhe other two brothei's to the 
bond, and brought a suit upon it in its altered form against 
the throe brothers. The forgery having been established, the 
Court of first instance dismissed the suit as against all the 
three defendants, and this decision was affirmed on appeal. 
On second appeal to the High Court. — 

Held, that the decision was correct, as a material alteration in 
a bond is, if fraudulently made, sufficient to ronder the bond 
void. 

A patty who has the custody of an mstrumeut made for his 
benefit is bounty to preserve it in its original state, and any 
materialal teration of it will vitiate the instrument. 
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I.Ii.B. CAL. . PAQB. 

Fraud —{conimued.) , • 

Where a person brings a suit upon a document which, when 
produced in evidence, is found to have been fraudulently altered 
to the knowledge of the plaintiff, no Ck>urt ought to allow au 
amendment to enable him to succeed upon it in its original 
state. 


GOGUN GHUNDEK GHOSE v. DHURONIDMUB MUNDUL 

... 

VII ... 

616 

See ADOPTION 

BY AGENT. See CONSTRUCTIVE NOTICE 

• 

... 

VII ... 
VII ... 

178 

199 

Fraudulent Representations — 

See COMPROMISE ... 


VI .. 

687 

• 

Freehold Estates — 

OF INHERITANGP, See Do WEB 

• •• 

VI .. 

794 

Fresh Proceedings — • 

See DISMISSAL OF COMPLAINT 

• . * 

VT ... 

524 

Full Bench Reference — 

See Practice ... ... ... • 


VII .. 

705 


General — 

•* ' OLAUSKS ACT. — Sec PAKTITION 
WOBlffe OF DESCRIPTION. See BOND 
^ PRAYER FOR RELIEF. See Execution 

GiQ;— 

TO CHILDREN ON ATTAINING TWENTY ONE Sec WILL... Vll ... 218 

Giving and* taking of Child — 

See Hindu Law ... ... ... ... ... VI ... 381 

Good Behaviour-r- e 

SECURITY FOR, See CRIMINAL PbOOEDUBE CODE, ss. 605, 

506 ... ... ... ... ... ... VI ... 14 

Goods— 

SOLD UNDER EXECUTION— 

Lwiitatum Act (XF of 1877) s. ScJied. m, art, 11. A person whose 
goods are illegally sold under an execution, docs not lose his right 
to them, although he may have claimed them unsuccessful! v 
in the execution-proceedings. He may follow them into the 
hands of the purchaser or of any other person, and sue for them 
or their value without reference to anything which has taken 
place in the execution -proceedings, except that, under art. 11, 
sched. ii,*Act XV of 1877, he must bring his suit within one 
year from the time when the adverse order in the 
execution-proceedings was made. 

SHlliOO NAKAIN SINGH v. MUDDBN ALLY ... ... VII ... 608 

Government Revenue-Paying Lands — * 

SALE OF. Sec SALE OF GOVERNMENT RE VENUE -PAYING 
LANDS 

SUIT FOR. See LIMITATION ACT, XV OF 1877, ABTS. 99, 132 
RYOT. Sec RIGHT OF OCCUPANCY IN ASSAM 

Grandchildren — 

PARTITION. See HINDU LAW, PARTITION ... ... VII ... 191 

Granddaughter — 

MARRIAGE EXPENSES OP. See HINDU WIDOW ... VI ... 36 
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VI ... 389 

VI ... 649 

VI ... 196 


VTI ... 313 

VII ... 198 

VI ... 486 
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Gtmdmothev— vU 

BIGHT OF, TO Share on partition, see Hindu Law, 

pabtition ... ... ... ... ••• VII ... 191 

(Ghpandnephew— 

ADOPTION OF. See HINDU Law ... ... ... VI 41 

Orant— 

PRESUMPTION OF. See EASEMENT ... ... ... VI ... 813 

Oroonds— , 

OF ENHANCEMENT. Sec SUIT FOB ENHANCEMENT ... VII ... 268 

FOR REFUSAL OP CERTIFICATE.— See GUARDIAN AND 

* Minor ... ... ... ... ... vi ... 19 

TRANSFER OF CRIMINAL CASE. See TRANSFER OF 

CBIMINAIi CASE ...* ... ... VI... 491 

• 

Gnardian and Minor— « 

AppUoation for Certificate— ^'GroumU for Refuml — Right of Appeal 
—Act XL 0/1858, 8. 28. An applioottion for a oortificato undor 
, Act XL of 1858 (which, if successful, would, in effect, prolong 
the minority of an infant froni eighteen to twenty>one), should 
not bo granted when the alleged minor is admittedly on the 
point of attaining the age of oightecn, unless under particular 

^ circumstancesi as where very great weakness of mind is proved, 

or where it is shown that there is some absolute necessity for 
making such order. 

Any person who, being a party to proceedings taken under Act ^ 

XL of 1858, is injuriously affected by au order passed thereon, 

is, under s. 28 of chat Act, entitled to an appeal. * 

IN THE MATTEE of THE PETITION OF NAZIBUN 

MUHAMDEE V. NAZIRUN ... ... ... •VI ... 19 

High Coavt— 

appellate bide— 

Jurisdiction to execute Decrees^Civil Procedure Code (Act 
X of 1877^, 8. 649. Although the High Court in its 
Appellate Side does not, as a general rule, execute its own 
decrees or orders, yet this circumstance in no way affects 
the vitality of its jurisdiction in this respect, and it 
cannot therefore be included among Courts which have ceased 
to have jurisdiction to execute decrees as specided under s. 649 
of the Code of Civil Procedure. 


HURRO PER8HAD ROY CHOWDHRY v. BHUPENDRO NARAIN 


DUTT 

VI ... 

201 

POWERS OF, TO ORDER TRANSFER. Soo ORDER OF 
TRANSFER ... ... ... ... * ..^ 

VI ... 

30 

SUIT ON DECREE OF. See SUIT ON DEGREE OF HlQH 
COURT ... 

VII ... 

74 

High Cottrts— 



criminal PROCEDURE ACT,— 

a. 76. See EVIDENCE ACT, b. 38 

VI ... 

532 

s. 147. See DISMISSAL OF COMPLAINT ... 

VI 

523 

Bee lUSTIOB OF TBS PEACE ... 

vu ... 

322 

Hinda Iaw — 

ESTATE OF. See LETTERS OF ADMINISTRATION ... 

VI ... 

483 


Adoptkm carkmg Rudrae-^-'Executwn of Mutual Deeds 
— Actual giving and Mtlng of Child, Although it has been 
held that, in the^case of Sudrds, no ceremoniob except the « 
giving and taking of the ohild are necessary to an adoption. 



IKPEX. 


GAL, . PAGB. 

Hindu Law- -(contintied.) ^ # 

y6t it is not to be taken for granted, that such giving and 
taking can bo completed by the execution of mutual deeds 
without more ; but, sembUt that, according to Hindu usage 
which the Courts should accept as governing the law, the 
giving Bud takii^ in such an adoption ought to take place by 
the father handing over the child to the adoptive mother, the 
latter intimating her acceptance of the child in adoption. 

In this case it was found on the evidence, that it was not the 
intention of the parties to complete the adoption by the mere 
execution of the deeds. * 

SHOSHINATH GHOSB V. KRIHHNASUNDBRI DASI ... VI ... 381 


Adoption of Grandfiepheto — Reflection of a Son — Appointment, A 
grandnephew may be validly adopted under Hindu law. 

HABAN CHUNDER BANERJI V. HURBO Mohun Chuckrr- 
BUTTY .ir * ... ... • 

FAMILY, CONTRACT BY ONR MEMBElt OF. See JURISDIC- 
TION ... 

MITAKSHARA— 

Mortgage of Ancestral Estate by Father for Family Purposes — 

Attachtnent of Propet ty zn Executwn of iJectee — Death of 
Judgment-Debtor prior to Sale, Where a decree on a mortgage 
was obtained against the father of a joint Hindu family 
governed by the Mitakshara law, the debt having been incurred 
for joint family purposes, and in execution thereof the joint 
family property was attached, but prior to sale the judgment- 
debtor died , in a suit subsequently brought by the other 
• members of the joint family, praying for a partition of their 
shares, and for a declaration that such shares were not liable 

to b^ sold in execution of the mortgage decree — 

• 

Hekh that there could not be a partition as between a person 
already dead and his sons, and that the whole of the ancestral 
property was liable for the mortgage-debt, the only declaration 
to which the plaintiffs could be entitloif being, that they wore 
not liable to pay the debt. 

GOBURDHON L\LL V, SlNGESSUR DUTT KOER ... ... VII ... 52 


VI ... 41 

VII ... 739^ 


Mt/nor — Partition — Specification of Shares under Land Registra- 
tion Act (Beng, Act VII of 1876) — Certificate under Act XL of 
1858. B, a Hindu governed by the Mitakshara l.iw, died, 
leaving two minor sons, J and K, and also a widow L and two 
minor sons by her, the mother of J and K having predeceased 
him. On J’s attaining majority, the Court of Wards, which 
had taken possession of all the property, withdrew from the 
management ; and L then applied under Act XL of 1858. and 
obtained a certihgato with respect to the shares of K and her 
two minor* sons. Subsequently K having attained majority, 
his share was excluded from the operation of the certificate. 

On the death of J, leaving H, his widow, and an infant son by 
her, H applied for a similar certificate, under Act XL of 1858, 
with respect to the property of her son, am} it appeared that K 
was incapable of managing the property. 

Held^ that, though the certificate granted to Ir had been im- 
properly obtained, H was not entitled to one as, no partition 
having, taken place since B’s death, the property was ' still the 
joint family property. 

Held also, that neither the granting of the certificate to L, 
nor the registration of the specific shares of each of 
coowners under the provisions of the Land Registration Act, 
amounted to a partition, such as to justify the &urt in grant- * 
mg th^ certificate asked for. 

HqpliA^H KOOEB V^ KASSEE JPROSHAy. ... ... Vll ... 369 ^ 
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Hindli Lav — [pontinmd) 


I.L.B. 


PARTITION— 

Grandchildren — RigM of grandmother to sliore. In a suit for 
partition among the membera of a joint Hindu family, consist- 
ing of the heirs, in different degrees, of five brothers, a decree 
for partition according to certain proportions was made, subject, 
so far as the decree affected property derived through the eldest 
brother, to maintenance for his widow A. Among other parties 
to the suit were B, the granddaughter by the eldest son of A, 
and C, her second son. 0 died in 1880, leaving a widow D and 
four infant sons. 


OAL. 


A, who was not party to the partition suit, now sued B and D 
and the infant sons of C for a declaration that she, as such 
widow and mother, was entitled to a share in the partitioned 
properties equal to those of her granddaughter B, and her 
grandsons, the infant sons of C.* 

e 

Held, that such a suit would lie, it (lot being a suit for partition 
exclusively among grandsons, and that A was entitled to an 
equal share with her granddaughter and grandsons m the 
properties which, under the partition decree, had been allotted 
to the representatives of her husband, and to a life-interest in 
the income of the property remaining unpartitioned. 

SIBBOSOONDERY DABIA V. BUSSOOMUTTY DABIA... ... VII ... 


WlLiIi — 

FMate Tail — Accumulatifm. A Hindu, by his will, directed 
that his estate should remain intact, and that the profits 
should be applied, in the first place, towards performing 
religious duties ; and he provided that his immoveable 
property, business, and the capital stock thereof should also 
remain intact, and that his heirs, sens’ sons, and great grand- 
sons in succession, should be entitled to the profits, no person 
having any right of alienation. 

The testator then provided that his eldest son should act as 
manager and shevait, and prepijU'e accounts , and that he 
should have no power of alienation. He then made provisions 
for the payment of Government revenue, and declared that, of 
the surplus profits, six-sixteenths should be applied, in part, 
towards the worship of his anccstnal deities, and the residue 
towards the maintenance of all the members of the famih , 
add religious ceremonies ; the remaining ten-sixteenths to be 
carried to the credit of his estate. In case of disputes between 
his oldest son and the testator’s third wife, the mother 
of the testator’s minor children, the testator directed 
that his eldest son should receive five-sixteenths of the ten 
annas share ; if another son should be born of the testator’s 
third wife, the remaining eleven-sixteenths was to go to her 
sons. If no son was born, then the eldest son was to take five 
and-a-h.ilf-sixteenths, and the sons of the third wife the re- ' 
maining ten and-a-half-sixtoenths, absolutely, as long as the« 
family remained joint ; the expenses of the debsJieva and 
maintenance of the family were to be defrayed from the six 
annas share. In case of separation, the shares of the sons 
were to be placed to their respective credits every year, each 
son on attaining majority to be entitled to his share. 

The testator then provided, that. In case of separation, his sons 
(with the exception of the landed properties and capital stock 
of the business, and the articles used by the idols) should be at 
liberty to take the moveable property absolutely, according to 
the conditions laid down for the division of the ten annas share 
of the profits; He ^en provided for the maintenance of his 
third wife and minor sons out of tha six annas share, each son 
on attaining xnajoritj^^to be entitled to his share under the will 
absolut^y. After providing that his sons should live in his 
ancestral dwelling house, but tltiit none eff them sh£^ have 
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any power of alienation, the testator directed that, if an> of 
his heirs died without male issue, the widow of such heir should 
receive maintenance only, and that his /grandson by a daughter 
should get nothing, but ins share should go over to the survi- 
ving sons. The testator finally directed that his eldest son, 
sons’ grandsons, and other heirs in succession should perform 
the duties of kurta and shovait. 

• 

In a suit by the widow of one of the testator’s sons by his third 
wife, seeking to recover such a share of the testator’s property 
as she would have been entitled to in case of intestacy — 

Held, that the intention of the testator, in disposing of the 
profits of the six annas share, was not an intention to create a 
valid estate in the in favour of individual, but to 

tie up such corpus and to give the profits only to his male 
descendants ; or, in other words, to cr&ato a sort of estate in 
tail male in the profits, and that the bequest was void. 

Held also, that the disposition of the ten annas share of the 
profits was void, there being in one event a direction to 
accumulate for ever without a disposition of the profits ; and in 
the other event, the gift was void for the same reasons as the 
gift of the six annas sliarc 

i7«Z^2 further, that the disposition of the famil,\ dwelling-house, 
save in so far as it prohibited alienation, was good, and that 
• there was a sufficient disposition of the moveable property. 

SHOOKMOY CHUNDEU Lass 1? MONOHARI D ... ... VII... 269 

• 

Const) Hciton of — Use of Words putrapouhadi kiauie*' — Condiiion 
subsequent. In a will, the word» puh a pouircuU kici/Die." 
recognised as apt for conveying an estate of inhciitancc, do 
not limit the succession to male des<‘endants and will include 
female heirs of a female, where by law the estate would 
descend to such heirs. • 

The will of a Hindu, who died, leaving only a widow, a daughter’s 
daughter, and a brother, directed as follows — 

“7. If no daughter or daughter’s son of mine should bo living 
at the time of the death of my wife, then m 5 ' granddaughter 
(daughter’s daughter) shall become the proprietress of my 
property, and shall remain hi undisputed possession thereof, 

‘ puira pouU adi krmne, ’ 

‘*8. If the death t)f my wife should take place before my 
daughter's daughter ariives at majority and bears a son, then 
the whole of the estate shall remain in charge of the Court 
of Wards until sh^ arrives at majority and bears a son. 

”9. If my daughter’s daughter should be barren or a sonless 
widow, or if she should be otherwise disqualified, she shall not 
become entitled to my property, but shall receive an allowance 
of Bs. 800 per mensem for her life.” 

* ‘ 20. If no son or daughter should be hoA to me, and if my 
daughter’s daughter should die before she liears a son, or if she 
should be barren or become a sonless widow, or be otherwise 
disqualified, then the whole of m> prop^ties shall pass into the 
hands of the Government.” 

The will further directed the use of the money by the Govern- 
ment in that event, for certain charitable purposes. 

In an administration-suit brought by the Secretary of State in 
Council against the testator’s brother, wife, and grand- , 
d iiighter^ for the carrying out of the trusts of the will — 

Held, that clause 7, if it stood alone, would confer an absolute 
estat# onibhc daughtea^s daughtef on the 9cath of the widow ; 
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That the diBqualificationB in clauae 9 muBt come into operation, 
if at all. at or before the death of the widow , and that it was 
unnecessary to decide whether, if they had been conditions 
subsequent, they would or would not have been in violation of 
Hindu law. 


That clause 20 was .supplementary to clause 9, and that by it, the 
gift over to the Oovernpient was to take effect, if at all, immedi- 
ately upon the widow’s death, in the event of the grand- 
daughter dv mg before her without having borne a son, or in the 
, the event of the grand-daughter being disqualified at the date 
of such death. 


One possible event not having been provided for by the will, viz., 
that of the granddaughter predecgasing the widow, having borne 
a .son ; their Lorship.s did not decide what would happen on 
the occurance of that event. The rights of a son yet unborn 
would not, in the case supposed, be affected b} anv judgment 
in these proceedings* 

ramlal Mookkrjee THU Srcretauy of state for 
India IN CouNcm ... ... ... VII.. 


Adopticni by Widoii-- Cmiingeni Jievet stones y ken — Colhiswn — 

Party to mat to contest Adoptum. Although a suit, to contest 
an adoption made by a Hindu widow of a son to hei deceased 
husband, ma\ bo brought by a contigent reversmory heir, yet it 
is not the law that any one who may have a possibilitj of 
succeeding to the estate of inheritance heldb} the widow for hci 
life iB competent to bring such a suit. The right to sue must 
be limited. As a general rule, the suit must be brought bv the 
presumptive reversionary heir— that is to say, by the person 
who would succeed to the estate if the widow were to die at the 
time of the suit. But it may be brought by a more distant heir, 
if those nearer in the line of succession are in collusion with the 
widow', or have precluded themselves from interfering. The 
rule laid down in Bkikaji Apaji v. Jagnnnath Vtthnl approved. 
Reference made to Kooei (toolab Siruj v. Bao Kurun Sing. 

If the nearest heir had lefused, without sufficient cause, to insti- 
tute proceedings, or if he had precluded himself by his own act or 
coYiduct from suing, or had colluded with the widow, or had con- 
curred in the act alleged to be wrongful, the next presumable heir 
would be, in respect of his interest, competent to sue. In such 
a case, upon a plaint stating the circumstances under which the 
more distant heir claimed to sue, a Court would exercise a 
judicial discretion in determining whether he was or was not 
competent, m that respect, to sue ; and whether it was requisite 
or not, that anv nearer heir should be made a party to the suit. 

In a suit to have an alleged adoption sot aside, the plaintiff, a' 
minor, through his guardian, claimed to sue, on the strength of 
being the adopted son of the husband of a daughter of a brother 
of the father of the deceased, under whose authonty the adoption 
was alleged to have been madtf by the widow, the defendant. 

The Judicial Committee, without deciding that, as an adopted 
son, this minor had the same rights as a naturally born son, 
and without deciding that he would have been entitled, in 
default of nearer relations, to succeed to the estate of inherit- 
ance, after the death of the widow, pointed out, that he could 
only have succeeded as a distant bandhu, and that he had not 
a vested but at most a contingent interest* And Jieldt that 
there being, in fact, heirs nearer in the line of succession than 
this minor, the grounds of his competence to sue in respect of 
his interest, assuming that interest to exist, should have been 
made out in the ffianner above indicated. ^ 

BAN! ANAND KCNWAR V THE tiOWT # WARDS, ... 'VI' 
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Alienation hy Widow — Grounds siqy^rting cliarge on the Inherit- 
ance by a Widow for her debt. lu transactions bucli as the 
ahunaiiou by a widow of her estate of nihoritance derived ironi 
her husband, any creditor, seeking to enforce a charge on such 
estate, is bound, at least, to show the nature of the transaction, 
and to show that, in advancing his money, he gave credit, on 
reasonable grounds, to an assertion that the money was wanted 
for one of the recognized necessities. The principle is, that the 
lender, although he i.s not bound to see to the application of 
the money, and does not lose his rights, if, upofi ho7ia fide 
inquiry, he has been deceived as to the existence of the iiccch- 
sity winch he had reasonable grounds for supposing to exist, 
still IS under an obligation to do certain things. These arc to 
inquire into the necessity for the loan and to satisfy himself, 
as well as he can, with reference to the parties with whom ho is 
dealing, that th&*borrower is acting in the particular instance 
for the benefit of the estate. This pnilciplc, laid down in 
Hunooman Persaud Panday v. Miisanuduabooee Munra] Koon-^ 
u'e^ee, in regard to the manager for an infant, has been applied 
also to aUeuations b> a wudow of her estate of inheiitancc, and 
to transactions in which a father, ii derogation of the lights of 
his son, under the Mitakshara law, has made an alienation of 
ancestral family estate. * 

KAMKSWAR PEKHHAD D. ftUN BAHADUR SlNOH... 

Inhemtaiice — Adoption — Succession of adopted ion to relatives oj 
adoptive mother. According to Hindu law, an adopted sou 
• takes by inhoritanco from the relatives of his adoptive mothoi 
111 the same way as a legitimate son. 

UMA SUNKRR MOITUO V. KALI KOMUL MOZUMDAR ... VI ... ‘256 

In/ierttofice-^Adopted son. An adopted son is not precluded fioin 
inheriting the estate of one related lineally, although at a dis- 
tiincc of more than thicc goncratious from the common anccstoi 

Mokundo Lall Roy v. Bykunt Na^h Roy ... .. Vl ... 289 

Inhetitance — Mitakshara — Dehmtion of Sapimla— Sister's Daugh- 
ter's Son, A sister’s daughter’s son is an heir according to the 
Mitakshara. 

The author of the Mitakshara, lu verso ‘1, Sec 5, Ohap. IT, uses 
the word “ sapinda” m the sonso of “ connection by particles 
of one body,” .ind not in the sense of ‘‘ connection by funeral 
oblations. ” 

III order to determine whether a person is a “sapinda” of the 
propositus, within the meaning of the detiuitiou given bv the 
author of the Mitakshara iii Aeharakanda (chapter treating ol 
rituals, 1 ^ IS neaossary to see whether thi-y arc related as 
spaindas” to each other, either through theinsolics or through 
their mothers and fathers. 

Umaid Bahadur v. Udoi Ohand alias Muxmun .. VI .. 119 

• 

Mitakshara — Liability of son to pay fathers debts. Under 
Mitakshara law, according to the rulings of the Judicial 
Committee, the payment, even in the father’s lifetime, of .ui 
antecedent debt duo by him, is a pious duty on the. part of the 
son, and its discharge is, therefore, such a necessary purpose as 
to give validity to a sale or mortgage by the father as against 
his minor sons. Such antecedent debt means a debt ante- 
cedent to the transaction — yw., the sale or mortgage purporting 
to deal with the property. 

In a sui^ upon a mortgage by the father • alone, where the son** 
are made parti. si, the decree would be good as agunst the 
BQiis* even though ^hey miy kwi bee^ adult when the debt 
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(aHSumlng it was not for immoral purposes) was incurred, and 
the whole property would bo bound, notwithstanding verse 29, 

Chap, 1, sec. i, and verso 10, Chap. I, sec. vi of the Mitakshara. 

In respect of ancestral property the son is equally liable for his 
father's debts, if not incurred for immoral purposes, as for his 
own debts. The interest of an adult son, however, could not, 
ordinarily, be affected by a decree against the father alone. 

Whore, however, an adul^ sou, although neither an executant of 
the bond on which the suit was brought, nor a party to such 
suit, yet was shown to be himself liable for a large proportion 
of the antecedent debt due on the bond, and by his conduct 
had made it apparent that he approved of and fully acquiesced 
m the sale of the whole ancestral property, and moreover, that 
he allowed the mortgagee to take and remain in possession for 
upwards of cloven years and tq go to expense in paying off 
encumbrances on the estate — it was, in a suit by the son to 
recover his share of such ancestral property, held, that he was 
not entitled to sucoeod Under the circumstances the sou 
ought to have been made a part> to the suit brought by the 

* mortgagee. 

The principles laid down bv the Pri\y Council, and m the Full 
^ Bench case of LucJimnn Dass v. Otridhur Chowdhrtf by the 

High Court, discussed. 

LAUJEE SAHOY P. FAKEER CHAND ... ... ... VI,... 185 

Mitakshma — Mortgage of Family Property — Sale of Interest of ^ 

one of several co-sharers %n a joint estate. In a suit ou a 
mortgage against a member of a joint Hindu family governed 
by the Mitakshara law, the whole of the interest of the joint 
family in the estate was decreed to the mortgagees, who subse- , 

quently obtained possession of it Afterwards a suit was * 
brought by another member of the family, who had attained 
majority prior to the mortgage, to set it and the decree aside, 
so far as ho was concerned, and io recover possession of his 
share of the joint family piopcrty. 

Held^ that the circumstance of an antecedent debt was not in 
itself sufficient to bind him, and that the alienation was not 
good as against him, unless it could be shown that he had 
ciifieT expressly or impliedly given his consent to the mortgage. 

UPOOROOP TEWARY V, LATjLA BANDHJEE SUHAY ... VI ... 749 

Partition — — Agreef}ient testrainimj Partition — Eight of 
jmrehaser of share — Trust for Idol, By an agreement entered 
into between five brothers, who formed a joint Hindu family, it 
was provided, that none of the xiarties, nor their represen- 
tatives, nor an> person, should be able to divide the rea£ and 
personal property belonging to the family into shares , that, ® 
while the male descendants of any of the brothers lived, the 
sons of the daughters of the deceased persons should not bo 
entitled to the real and personal properties, nor to the proceeds 
thereof; that none of the brothers, nor any of their male 
dosceudauts, should be able to adopt a son ; that during the 
lifetime of the brothers, or of the one of them who should be 
the last survivor, their earnings should be regarded as joint 
property, and that, if any brother or son of a brother separated 
himself from the family, he should only get Rs. 20,000 as his 
share," The agreement further provided for the maintenance 
of widows and infant children, and that the sum of two lakhs 
of rupees should be tak^n from the joint khatta for the purpose 
of carrying w ceHam businesses. The family dwelling-house 
had belongeo^to the mother of the, brothers She made a gift 
by deed ol the hod^e and lands and houses appertaining thereto 
to an idol, and a]^p^inted hCr sons managers, and directed that ^ 
the^ should live in the 'house, an$ Ihoald np^ havip to ^ 
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partition or alienate any portion of the properties settled. The 
deed contained provisions as to the disposition of the profits 
arising from the lands and houses to provide accommoda- 
tion for the families of the managers, and to invest the surplus 
in the purchase of lands in the name of the idol. 

A son of one of the brothers sold his share in the family property. 

In a suit by the purchaser for partition and an account of the 
property — 

Held, that the general scheme of the arra:^oment between the 
brothers was such as could only be binding upon the actual 
parties to it, not upon a purchaser from one of the parties, and 
a fotwri not upon a purchaser from the heir of one of the 
parties. 

The object of the arrangement was to settle the family property 
upon the trust forH}ho maintenance of tl^c members of the 
family born and to bo born. This could pot bo done by a gift, 
and what cannot be done by a gift cannot be done by the 
intervention of a trust. 

The owner of property cannot b> mere contract during his life 
prevent his heirs from partitioning property after his death, 
and such a prohibition is not binding upon, an assignee of 
the heir. 

Held also, that there was a good gift of the family dwelling-house 
" ' to the idol, and that the plaintiff was not entitled to any share 
the Ain. 

^ RA.JENDER DUTT V. SHAM CHUND MITTEH ... ... VI ... 106 

Smt to set amde AUeriations by Htiidu Widow — Suit to resit ntn 
• HvtidiL Widow from committing Waste — ContingeiU lieverstonart/ 

IntetesL Persons having a contingent reversionary interest in 
lands, expectant on the death of a Hindu widow, though thc> 
cannot sue for a declaration of title to the lands as against 
third persons, may sue as presumptive heirs to sot aside 
alienations of the property made by the widow, upon the ground 
of there being no legal necessity for s«oh alienations, or to 
restrain her from committing waste. 

Unless such suits could be brought, it might be impossible, if the 
widow lived to a groat age. to bring evidence after her death to 
prove that there was no legal necessity for the alienations. 

Nor would it bo possible to prevent the widow from committing 
irremediable mischief to the estate. 

CHOTTOO MISSEK V. JEMAH MISSER... ... ... VI ... 198 

Will — Construction of Will — Hestriction of gift to male descen- 
dants void — How such a gift should be construed. A gift by* 
will upon condition that the .subject-matter should descend to 
heirs male only, void by Hindu law. 

By his will a*Huidu testator made a gift of certain immoveable 
property to his nephews and their descendants in the male line 
with a condition that, if any of them die childless, then his 
share shall devolve on the survivors of my nephews and their 
male descendants, and not on their other l^irs.’' 

Held, that the gift was bad in so far as it restricted the subject- 
matter of the gift to male descendants, but thfit the language 
used relating to the gift over to the testators surviving nephew or 
nephews, was not inconsistent with the intention of the 
testator that the whole augmented share should pass to the 
plaintiff, the sole surviving nephew ; but that having regard to 
the doctrine frequently acted upon by the Courts of India, he 
was only entitled to a life-estate therein. 

SHOSHl SHIKHUBESSUB ROY V. TABOKBSSUB ROY... VII ... 322 

Money hof voiced to defray Granddaughter's ^Marriage— -Expenses 
— of JEtecersioner- A ^ludu widow borrowed a sum 
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of money for the purpose of defraying the marriage expenses 
of a grand-daughter, the child of son who had pre-deceased his 
father. 

Held, that such sum, although it could not properly be coiisiderd 
a charge on the grand-mother’s estate, yet was one which was 
legally recoverable from the heirs, who, on the death of the 
widow, succeeded to the possession of such estate. 
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WILLS ACT, s, 2. See ATTESTATION OP WILL 
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Hindu Widow— 

SALE OP RIGHT, TITLE, AlfD INTEREST OP. See RIGHT 
TITLE, AND Interest ... * 

VII ... 

357 

Will — Adoption — Failure by Widow to adopt — Inheritance, 

Widow's Right to, A husband’s express authorisation, or even 
dire::tion, to adopt, does not constitute a legal duty on the part 
. of the widow to do so, and for all legal purposes it it absolutely 
non-existent till it is acted^upon. 

A widow’s refusal to comply with such a direction is no ground of 
forfeiture as regards her rights of inheritance. 

When a Hindu, by his will, gave his widow authority to adopt, 
if necessary, from one to three dattaka sens, and she, having 

c 


neglected to do so, brought a suit, to recover possession of her 
husband’s property and for an account of the administration, 


« 

against the administrator of the estate, after having ineffectually 
attempted to get the letters of admmistmtion rccalled^ind fresh 
letters granted her as heiress of her husband — 

Held, that she was entitled to the decree she prayed for. 

* • 
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Holding— • 

EJECTMENT OP TENANT. Sco NOTICE TO QUIT ... 
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OVER, PORPEITURE OP. See Landlord and Tenant ... 
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Husband and wife— 

See Mahomedan Law 
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Husband’s estate— 

REPRESENTATIVE OP. See EXECUTION OF DECREE 
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Idol— 

TRUST POR. See HINDU LAW 
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OF PERFORMING CONTRACT. See BREACH OP CONTRACT ... 
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Improper Reception— 

OF EVIDENCE BY LOWER COURT. See SECOND APPEAL ... 
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Incapable of— 

GIVING EVIDJ^NCE. See EVIDENCE ACT, a. 33 ... 
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Incorporation — • 

OF POLICE REPORT BY REFERENCE. See CRIMINAL 
Procedure Code, ss. 491, 530 
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Increased Value — , 

OF PRODUCE. See SUIT FOR ENHANCEMENT 
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Incumbrance — 

CREATED. AFTER ATTACHMENT. See PRIVATE SALE OF 
PROPERTY ATTACHED IN EXECUTION ... 
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Infant — 

NECESSARIES. See MINOR 

VII ... 

140* 
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^IN DEPOSITION. See Evidence act, a. 91 
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Practice 
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Inheritance — 
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AGAINST manager OF ENDOWED PROPICRTY. See 
RELIGIOUS Endowment ... 
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IN CIVIL SUIT. See PENAL ( ODE, a. 188 

RESTRAINING ATTORNEY FROM CHANGING SIDES.’ 
See PRACTICE 
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Insolvency— • 

See APPEAL 
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Vesting Order — Attachment before Judgment aftei' Vesting Order. 
An attachment before judgment has no effect against the Official 
Aaaignee, who holds the property of the judgment-debtors 
under a vesting order of (Jourt, made befoie the order for 
attachment waa passed. 

Miller r. MON Mohun ROY ... ... ’ 

VII .., 

213 


Insollrent Act — 

s. 23. See Obdeb AND Disposition ... ... ..r VII... 421 

(11 awd ISb YicLy c, 21), s. 2fi--Beputed Ownerfihi!p--Possession 
Order, or IH^sttion — Consent of True Otmicr — Partner out of 
JurMidtwi — Mortgage of Chattels — Priority, In 1878, the 
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stock, obattelR, and efteofcs belonging to the firm to J5, tnO 
mortgage deed containing a cla\i&e to the eftect that a& long 
as there lyas anything due on the mortgage, the mortgaged pro- 
perty should be treated and eonaidered as the property, and in 
the order and disposition* of the mortgagee. A and Go. subse- 
quently obtained further advance from B ; at this time A was 
residing out of the jurisdiction of the Court, and the instru- 
ments creating the further charges were signed by his 
attorney. G and D, iShe two members of the firm residing 
in Calcutta, remained in possession of the mortgaged property 
up to the 10th May 1B80, when they became insolvent, and 
f their property was vested in the Official Assignee, who 
entered into possession. On the 12th May the mortgagee also 
entered into possession. On tfie 26th June, A, the remaining 
partner of the firm, returned to Calcutta and filed his peti- 
tion of insolvency. ^ ^ 

Upon a petition by the mortgagee claiming to be paid his mort- 
gage-money in priority to the other creditors of the firm — 

Held, that the goods and chattels of the firm which wore covered 
by the mortgage and further charges did not vest in the 
Official Assignee upon the insolvency of G and D. 

' In the matter of Morgan. E. S. gubboy v. 

IIjIjER ... a.. ... ••• ... 


(11 and 12 Viet., c. 21), s. 61 — Deferring Personal Discharge. 

The words in s. 51 of the Insolvent Act relating to debts eon- ' 

tracted — “ without having any reasonable or x>robable expecta- 
tion at the time when contracted of paymg them” — are pointed, 
not at ^he case of a man who incurs a debt knowing that ho 
cannot pay his debts generally, but at that of a man who incurs c 
a debt knownng that he cannot repay that debt. The words in 
the same section — ” if it shall appear that the Insolvent’s 
whole debts so greatly exceeded his means of providing for the 
payment thereof during the time '^hen the same were in course 
of being contracted, reference being had to his actual and 
expected property as to show gross misconduct in contracting 
the same,” — apply not to this or that debt, or class of debts, 
but to all the debts, contracted for some years past. And 
under the circumstances of the case afford ground not for 
excepting any specified debt under s. 51, but for deferring the 
discharge under s. 47. 

The insolvents carried on business as bankers and commission 
agents, receding the money of their constituents, on deposit, for 
investment or for remittance, charging a commyssion on each 
transaction, and allowing 4 per cent, interest on deposits. An 
opposing creditor, one of their constituents, sent thefii in 
April 1^0 a letter instructing them to invest Bs. 40,000 in 
Municipal debentures. The insolvents failed in November, 
and it was found on the evidence that they could not have 
procured the desired quantity of Municipal debentures without 

S aying more than the market-price for them. They purchased 
»B. 18,000 worth of such debentures, and were debtors to the 
opposing creditor for the balaftioe. Held, that the money was 
in their hands as bankers and not as agents ; and this being 
so, they were not bound to keep the Bs. 40,000 separate 
from their own funds, nor even after the letter received in 
April to set it apart for investment. 

IN THE MATTEB OF THE PETITION OP D. COWIE ... VI ... 70 


Instalmentt— 

DBBT PAYABLE. 8«e EXSOTTTION OF DEOBBB ... ... VII ... 

DEGREE PAVABDERV. See LOCATION ^ ifH ^... 


66 

197 
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Instnimuii— ^ 


LOSS OB DESTRUCTION. SeeBviDENCB 

VII ... 

98 

IntsMit— 

AOTXXXnOF1889— 

Interest is given under Act XXXll of 1839 by way of damages, 
on the ground that a debtor has wrongfully refused to ^ay ; 
but where there is no handle receive payment, and to give a 
complete discharge, there can be no wrongful refusal. 
Bajnabain Bose v The Universal Life assurance Co. 

VII ... 

6H 

PAID IN advance. See PRINCIPAL AND SURETY 

VI ... 

241 

RATE OF— 


• 

Where, in the course of executing a decree^ accounts, in which 
interest was entered and charged, had, from time to time, been 
filed in Court, And an objection had been* taken thereto by the 
judgment-debtor from 1870 up to 1880— 

Heldy that it was too late to object to interest being allowed, and 


• 

that the High Court would not interfere to alter the rate 
where It appeared that the District Judge had found that 
the rate ruling in the District was 12 per cent., and had allow- 
ed that rate accordingly. * 

GoPAL Sahu Deo v, Joyram Tewary 

VII ... 

• 

lAterferance — 

OF COURT. See ACT XXXV OP 1868 ... 

• 

VI 

539 

Inlionrenora — 

See Res Judicata 

VI ... 

91, 406 

Introduction — 

OF ENGLISH LAW. See DOWEB 

VI ... 

794 

Inundation — 

SeeDAMAQES 

vn ... 

505 

Irregular Proceedings — 

CONSENT TO. See TRIAL OP SEPARATE OHABOES 

VI ... 

96 


Irregalapity— 

IN PLACE OP TRIAL— 

District Judge holding cutcherry in Munsifs Comt. Where a 
District Judge took advsTutage of his prosonce in the locality, 
and hoard and decided a suit in the Munsif’s Court, which had 
originally* been instituted in that Court, but subsequently 
transferred to the Judge's Court for trial, and it appeared that 
the course taken was with the consent, implied, if not express, 
of both parties, who were represented at the hearing — 

Heldy that the District Judge was justified iif taking the course he 
had done. 
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loiiid«r— ^ 

OF CAUSES OF ACTION. See JuBISDICTtON OF BUB- 
ORDINATE Judge. Specific performance ... ... VI ... 

OF PARTIES- 

Addvng Plainiiffs — Consent — Civil Procedure Code (Act Xof 1877), 

«. 32. Under r. 32 of the Code of Civil Procedure, no person 
can be added as a plaintiff unless he has previously consented 
thereto ; and if a person objects to be added as a plaintiff, the 


proper course is to make him a defendant. 

UMA SUNDARI DASI t). aAM.ri H\LDAR ... ... VIT ... 

OF PLAINTIFFS AFTER PERIOD OF LIMITATION, See 
PARTIES ... ... ... ... ... VI ... 

9be COVENANT ... ... ... ... ... VII ... 

Joint Hindu Family^— 

PROPERTY, ACCOUNTS OF. See ACT XXXV OP 1858 ... VI... 

SUIT BY MEMBERS OF, IN PARTN*1RSKIP. See PARTIES. VI ... 

Joint property— 

ACCOUNTS OF. See PRINCIPAL AND AGENT ... ... VII... 

Judge— 

4 DUTIES OF. See SANCTION TO PROSECUTION ... ... VI ... 

EXAMINATION OP WITNESSES BY. See EVIDENCE ACT, 

ss. 30, 138 ,M ... ... ... ... VI 

Judgment— 

AGAINST ONE CO-SHARER. See RES JUDICATA ... VI ... 

ATTACHMENT BEFORE. See INSOLVENCY ... ... VII ... 

DEBTOR, DEATH OF, PRIOR TO SALE. See HINDU Law, 
MITAKSHARA ... ... ... ... ... VII ,.. 

NOT “INTER PARTES,” ADMISSIBILITY OF. See EVI- 
DENCE ACT, 88 . 13, 40, 41, 43 .. ... ... VI ... 

ON AWARD, FINALITY OF. See Rbs JUDICATA ... VII ... 

ORDER IN PRIVY COUNCIL DEPARTMENT. See APPEAL. VI ... 

Judicial Proceeding— 

FALSE EVIDENCE IN. See EVIDENCE ACT, s. 91 ... VI ... 

Jurisdiction — 

See Appeal ... ... ... ... ... VI ... 


WvuAintj up Partnership— Subodinate Couit — Listrict Court — 
Contract Act {IX of 1872), s. 265— Civil Courts Act (VJ of 1871), 
s. 11. The Court of a Subordinate Judge is inferior to the 
Court of a District Judge within the meaning qf s. 11 of the 
Civil Courts Act. 

c- 

The word *may ^ m s. 2Gd of the Contract Act has a somewhat < 
similar force to the words * it shall be lawful ’ in a Statute 
which merely make that legal and possible which there would 
otherwise be no right or authority to do. And the words ‘ may 
apply ’ in the section create a ne^ jurisdiction, which must be 
exercised strictly in accordance with the Statute which creates 
it— that IS to say, the jurisdiction created by the section must 
be exercised exclusively by a Court not inferior to the Court of 
a District Judge, within the local limit of whose jurisdiction 
the place or principal place of business of the firm which it is 
sought to wind up is situated. 

It was the intention of the Legislature, in enacting s. 265 of the 
Contract Act, to create a new jurisdiction to be exercised exclu- 
sively by the Court of the District Judge , and in the absence 
of a contract to the contrary, the members of a partnership, or 
their representatives, cannot obtain the relief mentioned in the 
^ section except by resorting to that Court. 


6, 328 
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JurisdiGtion — {continued.) 

The presumption that the existing jurisdiction of a Court is not 
intended to bo taken away unless express words have been used 
for that purpose, usually applies only to the jurisdiction of the 
superior Courts. Unless the jurisdiction of a superior Court is 
expressly and clearly taken away, such jurisdiction will be 
presumed to continue. 

PttOSAD DOSS MULICK V, RUSSICK LAI#L MULLICK. and 

PROSAD DOSS MUIiLICK <1. KEDAB NATH MULLIOK ... VII ... 

• 

Bight of Way — hotv far finding of Magisbate thereon hvnding on 
Civil Court — Code of Criminal Procedure (ket X of 1872), 

521, 523, 530 — Estoppel. A Civil Court is not competent to sot 
aside the order of a Magistrate made under s. 521 of the Code 
of Criminal Procedure, on the ground that such order was 
made without jurisdiction, because the lanh m respect of which 
the order was made is private property, aad not a thoroughfare 
or public place. A Civil Court can, however, irrespective of an 
order made under s 621 by a Magistrate, trv the question, 
whether the land which formed the subject of such order is 
private property, and not a thoroughfare or public place, as 
between the parties to such suit and those who claim under 
them. • 


Per FIELD, J. — A person who, on receipt of an order made by a 
Magistrate under s. 521 of the Code of Criminal Procedure, 

* dedfaring the existence of a right of way over .such person’s 
lands, demands, under s. 523 of the same Code, the appoint- 
ment of a jury to try whether such order was reasonable, is not 
by such action estopped from afterwards bringing a suit in a 

* Civil Court, seeking to establish his right to the exclusnc 
enjoyment of the same lands. 

MUTTY ram SAHOO V, MOHI LALL ROY ... ... VI ... 

ABATEMENT OB DISMISSAL OF SUIT FOR WANT OF. 

See Costs . . ... VI ... 

OF HKJH COUBTr APPELLATE SIDE. See HIGH OOUBT, 

Appellate Side VT ... 

OF SMALL CAUSE COURT IN SUIT INVOLVING ACCOUNT. 

See ACCOUNTS ... ... ... ... ... VI... 


OF SUBORDINATE JUDGE— 

Joinder of Causes of Action — Civil Procedure Code (A%^t VIII of 
1869), ss. 6, 8 ; {Act X of 1877 ), s. 15 — Bengal Civil Courts 
Act (VI of 1871 ), 5 19. Section 6 of Act VIII of 1859 (corres# 
ponding with s. 16 of A§t X of 1877), which provides that 
“ every suit shall be instituted in the Court of the lowest grade 
competent to try^it,” does not affect the jurisdiction of a Sub- 
ordinate Jvidge to try a suit wherein several causes of action 
are joined, the cumulative value of which is over Rs. 1,CXX); 
notwithstanding that, if separate suits had been brought on 
these several causes, such suits must have been instituted in 
the Court of the Munsif. * 

MASHOOLLAH khan V. RAM LALL AGURW^LLAH 

PARTNER OUT OF See INSOLVENT ACT, s. 23 ... 

TO GIVE SANCTION TO PROSECUTION. See SANCTION TO 

PROBECtJTION 

TO TAKE PARTNERSHIP ACCOUNT. See CONTRACT ACT, 

s. 265 ... ... ••• 

Valuatum of Suits — Exclusion of Time of Proceeding in another 
Court — Parties — Adding defendants — Limitation Act (JrF of , 
1871) t^ss. 14 and 22. A suit was instituted in the Court of 
the Subordinate Judge, who, after seven months, returned the 
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Juvltdiletlon— 

plamt to be field in the Munsif *8 Court, on the ground that the 
suit had been overvalued. There was nothing to show want of 
hondfides in the plaintifi's instituting the suit in the Court of 
the Subordinate Judge. 

Eeild that, in computing the period of limitation prescribed for 
the suit, the time during which the plaint was on the file of the 
Subordinate Judge’s Court must be deducted. 

A suit for property in the possession of severel persons was 
brought by the plaintiff against one of those persons only. After 
the institution of the suit, and after the period of limitation 
prescribed for a separate ^uit on the same cause of action 
against the other persons in possession had elapsed, these latter 
were added as defendants. 


Heldt that the suit must be dismissed as against the added 
defendants, on the ground that it was barred by limitation 

Obhoy Chubn NUNDI V. Kbitahthamoyi Dossee VII ... 


PAGE. 


384 


I Act VI of 1871, s. IS — Sale m Execution of Decree — Civil Proce- 
dure Code (Act X of 1877). s. 385. A> who had obtained a 
decree in the Court of the Second Munsif of B, in September 

* 1877, attached certain property .within the jurisdiction which 
had been assigned to the Mmisif by the District Judge, under 
c B. 18 of Act VI of 1871. In the previous month, C, who had 

obtained a decree in the Court of the Additional Munsif of B 
(to whom jurisdiction had similarly been assigned) , had attached « 

the same property. The sale in execution of A’s decree took 
place first, and A beesune the purchaser. A then objected in ^ 

the Court of the Additional Munsif that the property could not 
again be sold ; but his objection was overruled, and two days « 

subsequently, the property was again put up for sale in exe- 
cution of C’s decree, and he became the purchaser. A brought ,, 
various suits against the tenants for arrears of rent, in which * 

C intervened. 

Eeldy that the jurisdictions of the Munsif s were confined to the 
particular limits assigned to theia, and that, as the property 
was situate within the limits assigned to the Second Munsif, 
the Additional Munsif had no jurisdiction to attach or sell it, 
and that the attachment by C was made improperly and 
without jurisdiction. 

Qtupre , — Whether s. 285 of the Civil Procedure Code applies to 
immoveable property ? 

OHOY CHUBN COONDOO V. GOLAM ALI, alias NOCOURY MEAH. VII ... 410' 


Property situo^ted m different districts-^Pleading — Multifarums- 
ness — Civil Procedure Code (Act X of 1877), ss. g8, 31 — Parties 
— One Member of Joint Hindu Family contracting alone — 
Undisclosed Principal — Spliting Cause of Action, A, B, 6, and 
D were the proprietors of a 2a. 13g. share in mouza E, and also* 
of a 3a. 13g. share in a Mouza F, both in the district of 
Bhagalpore. On the 19th September 1872, A mortgaged 
a la. 4p. share of E to H. On the 20th September 1872, 

A, B, C, and D mortgaged thefr shares in P] and F, together 
with property in the district of Tirhoot, to the plaintiff. 

On the 34th March 1873, A mortgaged his share in E and 
F to J. On the 18th November 1874, A and B mortgaged 
their shares m E to K, 

On the 25th March 1874, J obtained a decree on his mortgage, 
and the interests of A and B were purchased on the 5th January 
1875 by L. 

On the 17th April 1874, M, to Whom the first mortgage had been 
assigned, obtained a decree and attached the property mortgaged. 

L ob^t^ that ha had already purchased the interests of A, ^ 
and on the ohjeot^ being allowed, M instituted a suit against 
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Jurisdiotlon — (concluded,) 

L for a declaration of priority, and obtained a decree on the 9th 
August 1876. In execution of this decree the property first 
mortgaged was sold on the 4th March 1878i and after satisfying 
the mortgage a surplus of Bs. 7,664 remained. After the insti- 
tution of the first suit, and before L’s purchase, the plaintiff 
instituted a suit upon his mortgage in the Tirhoot Court with- 
out having obtained leave to include that portion of the mort- 
gaged property situate in the Bhagalpore district. On the 17th 
July 1874, a decree was made in this suit. On the 17th January 
1877, K obtained a decree on his mortgage, and the shares 
of A and B in E were sold, and purchased on the 3rd Soptem- 
ber 1877 by N. The plaintiff had his decree transferred for 
execution to the Bhagalpore Court, and he attached the surplus 
sale-proceeds and a la. 9g. share in E. This attachment was 
withdrawn on the objection of L, who drew out the surplus 
sale-proceeds. The share purchased by N ivas also released 

from attachmenir: * * 

• 

The plaintiff now sued L, N, and the mortgagors for a declaration 
tlat his decree of the 17th July 1874 affected the E property, to 
recover the surplus sale-proceeds from L, and m case the decree 
should not be valid to the extent mentioned, fora decree declar- 
ing his prior lien on the property in E. ^ 

It was contended for the defendants, that the Tirhoot Court had 
no jurisdiction in respect of the Bhagalpore property , that the 
suit was bad for multifariousness ; that certain persons, 
** ' oo-9harers with the plaintiff, should have been made parties , 
and that the cause of action had been split. 

* Heldt that the Tirhoot Court had no jurisdiction in respect of the 
^ Bhagalpore property ; 

that the suit was not bad by reason of multifan ousness ; and 

that it was not necessary to make the plaintiil^s co-sharers parties, 
as ffe«imight be regarded as contracting on behalf of himself and 
the other members of the family as undisclosed principals. 

Held also, that the cause of action had not been split. 

Bungbee Singh v, Soodist Lael f.. 

WANT OF, AS TO VALUATION OF SUIT. See RES JUDICATA 

Bee Contribution 

Bee Land in Assam 

See Partition ... ... 

See SMALL Cause Court ... 

Bee Tributary Mehals 

Jury— 

CHARGE TO. See CHARGE TO JURY ... ... 
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Juryman— 

QUALIFICATION 5f. See QUALIFICATION OF JURYMAN ... VII ... 

JuBtioe— 

OF THE PEACE— 

Dtsquahfying Interest — Summons issued at instance o/, and deter- 
mined byt a Servant of the Prosecutor — Evidence^ Refusal to 
hMr — Finahty of Assessment — Beng, Act lY of 1876, ss. 75, 

77, 78, 79, 346, and 861 — High C(mrt's Criminal Procedure Act 
(X of 1675), 8, 147. — A, alleged to have carried on business 
in Calcutta without having taken out a license under Beng. 

Act IV of 1876, was summoned at the instance of the Corporation 
by B, a servant of the Corporation and also a Justice of the 
Peace. The case was subsequently heard by B, and it was 
shown that notice of the assessment under clause ii, sched. 3, 
had been duly served on A, and, that though he then denied , 
his liability to take out any license, and stated that he carried 
on«no business as alleged, he had not appealed against the 
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OF THB PEACE — Icontinued.) 
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aBsessment under s. 79. It was further shown that the assess- 
ment had been confirmed by the Chairman of the Corporation, 
but that the amount had not been paid. A thereupon tendered 
evidence to show that he was not liable to take out any license ; 
but B refused to hoar such evidence, and convicting A, 
sentenced him to pay a fine. On an application, under the above 
circumstances, to the High Court under s. 147, Act X of 1875 — 

Heldj that the finality o^the decision of the Chairman referred 
to in s. 79 has only reference to the class under which a parti- 
cular person, who is admittedly bound to take out a license 
under s. 75, should be assessed, and not to the case where the 
^ liability to take out a license at all is denied, this being a 
question which can only be determined judicially after taking 
evidence by a competent Court in a prosecution under s. 77, and 
that, therefore, the refusal of B jio hear the evidence tendered 
by A on this point, was illegal. • 

Held, also, that the proceedings and ultimate conviction of A 
• were illegal, inasmuch as B being a servant of the prosecutor, 

ft.e., the Corporation, had such an interest as might give him «ii 
bias in the matter, and th«iit consequently he ought not to have 
sat as Justice of the Peace eitlier at the granting or upon the 
hearing of the summons. 


® Wood «. The Corporation of the Town op Calcutta 
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Kabuliat — 

SUIT FOR. See ARBITRATION 

• 
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351 

Khushust Sankalp — 

See Under-proprietary Right in Oudh 

VI ... 
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218 

Laches — 

See BENG. act VIll op 1869, s. 58 
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IN SUMMONING WITNESSES. See SALE IN EXECUTION OP 
Decree ... ... • ... 

VII ... 
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Land Acquisition Act — 

OP 1870— 

Apportionment of Compcnsatimt^nwnei/ — Zanmidar — Patnidar — 

Darpatnidar — Constritchon of Document, Where a patni and 
a darpatni has been given of land, which is afterwards acquired 
by the Government for public purposes, under the provisions 
of the Land Acquisition Act, the zammdar is, generally speaking, 
entitled to as much of the compensation money as the patnidar 
is. 

As a rule, ryots having a right of occupancy in such land, and the 
holders of the permanent interest next above the occup&ncy ^ 
ryots, are the persons entitled to the larger portion of the com- 
pensation-money . 

The principles on which compensation*money should be appor- 
tioned among the different holdei^^s discussed and explained. 

Construction of darpatni lease. 

GODADHAR DA88 V. DHUKPUT SINGH ... ... VII 586 


ss. 38 And 39 — Proceedings under^Ftnality, In proceedings under 
the Land Acquisition Act (X of 1870), ss. 38 and 39, the persons 
entitled to take land compulsorily, deal only with those who are 
in possession of it, or who are ostensibly its owners. It may 
happen that the real owner, being an infant, or a person otherwise 
under disability, does not appear, and is not dealt with in the 
first instance. TherS is, ther^ore, a proviso in s. 40 to the 
effect that nothing contained in thgt or the preceding sections 
shall affect the liablity of any person who may jfeceive the 

Sf * tt 
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lAnd AoquiBition A.et— {continued.) 

OF 1870— (conitnifed,) 


CATi. 


whole, or any part, of any compensation awarded under the Act 
to pay the same to the person lawfully entitled thereto.** This 
applies only to persons whose rights have not been dealt with 
in adjudications in pursuance of ss. 38, 39, and 40 ; and docs not 
permit a person whose claim has been disposed of in the 
manner pointed out in the Act, to have that claim re-openod, 
and again heard, in another suit. 

Ra»ta Nilmoni Singh Deo bahadurw. Ram ban^ihu Rai. vn ... 


8. 39 — Tttle — Res Judicata, Under s. 39 of the Land Acqui- 
sition Act, it is the duty of the Judge in apportioning the 
compensation-money which he is directed to apportion, to 
decide the question of title between <iU persons cLiiniiiig a share 
of the money • ♦ 

Semhle, — ^No decision*' under the Land Acquisition Act should be 
treated as res judicata with respect to the*title to other parts of 
the property belonging to persons who may come before the 
Judge under s 39 

Nobodeep Chundeii Chowdhry V. BnojENnuoLAiiL Roy Vll ... 

Land in Assam — 

Suit for declaration of title to — Jurisdiction of Civil Court- 
Registration of clainianVs naim by Collector. A person cLiim- 
ing a*right to rent-bearing land in Assam, held undei a patta 
from Government in the names of the persons ag iinst whom 
• he claims, is ciititled to sue in the Civil Court for a declaration 
of his title and right to have his name registered as oo-owiiei 
* in the Collectorate , and the Civil Court has jurisdiction to 
determine such suits, although the Collector has not been first 
applied ^o , but should not pass any order against the Collector 
in any suit to which ho is not a party, but merely declare what 
the plamtifi’s rights are. 

Bejoy keot v. goria Keot ... ... ... vir ... 
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Landlord and Tenant- 

Forfeiture of holding — Denial by a Tenant of his Landlord' s 
Title. A, a rjot with rights of occupancy, in a rent-suit 
brought against him by if, the purchaser of an aiiiia mehal, 
denied the existence of the relationship of landlord and tenant 
between himself and B, on the ground that the lands occupied 
by him were not included on the aima mehal jiurchased by B 
B*s rent suit having been dismissed for failure of evidence on 
this point, B afterwards brought a regular suit to evict A, and # 
for mesne profits. ITeld that A, by denying the title of B, in 
the rent-suit, thereby forfeited his rights of occupancy, and 
became liable to owction. 

MOZHURUDDIN V. GOBIND ChunderNundi ... ... VI ... 436 

Suit for Rent — Evidence — Plea of payment — Onus of pi^oof. In a 
suit by a landlord against his tenant for arrears of rent due for 
a portion of the year 1283 (1876), the defeitdant pleaded pay- 
ment and called as his witness the plamtifi’s agent, who 
admitted the receipt of certain payments from the defendant's 
under-tenants during the time for which the arrears were 
demanded ; but swore that they were payments made in respect 
of arrears due on account of previous years. The lower Appel- 
late Court, reversisg the decree of the Court of first instance, 
gave the defendant credit for the payments so admitted. 

Heldy that the lower Appellate Court was wrong ; that the defen- 
dant having pleaded payment was bound to prove that the 
admitte^ayments were in respect of that portion of the year 
1283 for which the arrears were claimed. 

a • • • 
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Xftndlovd and Tmant- (eontiwued.) 

Sootion 13 of the Bent Law applies to ceceipts given diceotlj by 
the landlord to the tenant, and not to reoeipts given to third 
. pereons. 

BlBBSS Stbfdl V. Buddbb Sobay ... ... ... Vn ... 

See CO-SHABBBS OF LAND ... ... ... ... VII 

See BBOISYBATION ... ... ... ... VII 


AOBEBMBNT FOB. See BbcustbaTIOB 

BBBAOH OF COVENANT IN. See LIMITATION AOT, XV OF 
^S77, 80HBD. n, ABT. 130 ... 

OF MINOB’S PBOPEBTY. See ACT XL OF 1668, s. 18 
OF MOBTOAOED PBOPEBTY. See MOBTCAGB-BOND 


708, 717 


Leave — 

OVEBSTAYING, WITHOUT PEBMI88ION. See POUOB ACT, 

8 89 

to’ APPEAL TO PRIVY COUNCIL. ^ APPEAL TO Pbivy 
Council ... . . 

TO BID. See MATERIAL IRREGULARITY 

Jietteps — 

OF ADMINI8TBATION— 

Estate of deceased Hindu ^ consisting of Immoveable and Moveable 
property. Except under special circumstances, letters of adnu* 
nistration to the estate of a deceased Hindu must be taken 
out in respect of the immoveable as well as the moveable 
property forming part of such estate. 

IN THE Goods ob’ Grish Chundbr Mittbr ... 

Letters Patent — 

CL. 15. See APPEAL 

CL. 15. See APPEALTO PRIVY COUNCIL 

Liability- 

op REVERSIONER. See HINDU WIDOW 

OF SON TO I»AY FATHER’S DEBTS. See HINDU LAW 

TO REPAIR EMBANKMENTS. See DAMAGES 

Liberty— 

TO ERECT PLACES OF WORSHIP— 

In India, thecnembers of a sect are at liberty to erect a place of 
worship on their own property, although it i| more or less 
contiguous to a place already occupied a place of worship 
appertaining to another sect. The people of any sect 8re at 
liberty to erect on their own property places of worship, either 
public or private, and to perform worship, provided that, in 
the performance of their worship, they do not cause material 
annoyance to their neighbours. 

Madary v. goburdhun hulwai ... 

Lieense-^ 

SALE OONTBABY TO TEBM8 OF. See BBNO. AoT VH OF 
lS7Sf 8. 5S 

Lien — 

OF ATTOBNliSY. Sw ATTOBNBY AND OLIBMT 

OFMOBTOAGE. 8w HPNBY-DBPBBB ... 

See M<»mGAi»B*8()ati P eee we. 

See Hobtoaoob Atti) Hobtoaobb ... 
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Life Policy — ■* ^ 

Assignment — Death of Assignee — Death of Assured — Notice hg 
Ase^gfMe to Company — Payment of Pretttda by Njcecutors of 
Assignee — Absence of Legal Personal Representative of Asstired 
— Refusal to pay over. A, having insur^ his life in a certain 
Life Insurance Co., assigned his rights under the policy to B, 
the assignment on the face of it expressing no consideration 
whatever. The fact of the assignment was notified to the 
Company. B, after paying all premia due, died, appointing, 

C and D his executors, who took out probate of his will, and 
paid all subsequent premia on the policy. A died!t and C and 
D then demanded payment of the policy-money. The Company, 
however, refused payment unless G and D first obtained the 
concurrence of the legal representative of A to the payment. • 

ifeZd, that the Company were justified in refusing to pay the 
money in the absence of the legal representative of A. 

Rajnabain Bos^v. The Universal LfPE Assurance Co. VII ... 594 


Limitation — , 

Principal and Agent— Account, Sint for — Zamtndar — Beng. Act 
VIII of 1869, 8, 30. A suit by a zamindar against his land- 
agent, for payment of sums not accounted far by the latter, 
must under s. 30 of Beng. Abt VIII of 1869, bo brought within 
three years from the termination of the defendant’s agency. * 

The sAmindar should never bring a suit of this kind for an account 
merely, or for the delivery of accounts or account papers merely ; 

• but the suit^should be framed for an account and for payment 
of what, on the taking of the account, may be found duo from 
• the defendant to the pUmtiif. 

Shoshi Bhooshun Pal v. Guru Churn Mookhopadhya. VII ... 89 

Instalments — Decree Payable by Instalments — Rent-Decree — Beng, 

Act VIII of 1869, 5. 58, — Construclwn of Statutes, Per GARTH, 

C.J., and Morris, J. (PRINSEP, J., Assenting). — The words 
** from the date of such judgment,” in s. 56 of Beng. Act VIII 
of 1869, should be read as if they were ” from the date when 
the rent is adjudged to be payable.” 

Per PBINSBP, j. — T he ” date of such judgment,” in s. 58 of 
Beng. Act VIII of 1869, means the date on which the judgment 
was delivered. 

Where the terms of an Act are clear and plain, it is the duty of 
the Court to give effect to it as it stands. 

GUREBBULLAH SIRCAR V, MOHUN LALL SHAHA VII ... 127 

Minorus Right to Sue — Limitation Act (XV of 1877), s, 7. A suit 
by a guardian oit behalf of a minor is that of the minor, and is 
governed by the law of limitation applicable to the minor. 

Bo, where a minor had been dispossessed of his share in certain 
property, which had been sold in execution of a decree, and where 
an application under s. 268 of Act VllI of 2859 to obtain posses- 
sion of the share was made by the then guardian of the minor, 
and disallowed, and subsequently, but l^yond the period of one 
year from ihe date of the application, a suit was brought to ob- 
tain possession by another guardian of the infant, who had 
been duly appointed — 

Held, that such suit was not barred by limitation, the right to 
sue being that of the minor, and that it might be exercised by 
any one duly appointed on his behalf during his minority, or by 
the infant himself, within the time limited by s. 7 of Act XV , 
of 187f, after attaining his majority. 

K901>ABUX V. BupRBE NABAIN SQ^H ... ... VH ... 189, 

3 CAL.— A 
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UteibAtion — (continue.) 

VetBesBUMr'-^Omia of Pro^--Allu/vwn Dis^s^ of Owner- 

ship, In a suit for aeclaration of title to, and recovery of 
poBseesion of, alluvial lands which had been diluviated more 
than twelve years before the institution of the suit, the plaintiffs 
proved their title and possession up to the time of diluviation, 
and alleged that the lands had re-formed within twelve years, 
without alleging or proving possession during that period. The 
defendants, on the other hand, alleged, that the re-formation 
had taken place more tl^an twelve years before suit, and that 
they had acquired a title to the lands by adverse possession for 
that period. 


Held, that in such a case the submergence of the lands after 
diluvion ought to be presumed until the contrary was shown, 
and that the onus of proving re*formation before twelve years 
and adverse possession, was shifty to the defendants. 

Per Wilson, J. — ^As a general rule, where a plaintiff claims land 
from which he alleges he has been dispossessed, the burden is 
upon him to show possession and dispossession within twelve 
years. 

Proof of possession within twelve years does not necessarily mean 
proof of acts of ownership within that time. The nature of 
the proof of possession must depend on the nature of the case. 

There are many cases in wnich the party on whom the burden of 
proof in the first instance lies, may shift the burden to the 
other side by proving facts giving rise to a presumption in his 
favour. 

In the case of lands gradually diluviated and gradually re-formed, 
if the diluviation has been more than twelve years before suit, 
the claimant, unless he can show possession since the re-form- 
ation, must at least show that ho was in possession down to 
the date of the diluviation. 

Where the true owner is in possessioif at the time of diluviation, 
his possession is presumed to continue as long as the land 
continues submerged, probably also afterwards, until he is 


Per FIELD, J. — Although, according to the general rule, it lies 
upon the plaintiff, who is mot with the plea of limitation, to 
show his own possession within twelve years before the insti- 
tution of the suit, when the property in dispute is capable of 
actual or visible possession, yet, in the case of property which 
is not Busceihible of actual and visible possession, an exception 
from the nature of the thing must be made to thg general rule. 

In such oases, when the title and possession have been piioved 
to be in a certain person up to a certain point of time — when 
there has been no transfer of the title to any third person — 
and there is no evidence that possession was exercised by a 
person other than the person having the title, so long as 
actual visible possesion was possible, the possession of the person 
having title will be presumed to continue until the property 
has aguiu become susceptible of actual visible possession. 

Proof of possession is presumptive proof of ownership, because 
men generaJly own the property which they posses. And if the 
ownership of property is proved, and there is nothing to show 
t^t tiie possession of such property is with any person other 
than the owner, it may fairly be presumed to be with the owner. 

Buoh a presumption mn takes the place of evidence to show 
the plaintiff’s possesaion, within twelve years before suit, of a 
preperty in whiohy from the nature of the thing, evidence of 
actual possession is ^Impossible. ^ 

msm Ho&tm Ga0i|ii v. mqbiik rot ^ ... 
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Limitation — (continued*) •« ^ 

Exclusion of Time — Limitation Act {XV of 1877), s. 14. The 
defendants cut down and carried away some trees which had 
been growing on the plaintifF^s land. The plaintiff’s manager 
brought a suit in his own name against the defendants for the 
value of the trees so out and carried away. This suit was dis> 
missed, on the ground that the manager had no cause of action 
against the defendants. In a subsequent suit brought by the 
plaintifE against the defendants for the value of the same trees, 
he contended that the time occupied in the former suit ought 
to be excluded in computing the period of limitation prescribed 
for the second suit. 

Heldj that the provisions of Act XV of 1877, s. 14, did apply, and 
that the time could not be excluded, as the reason why the * 

previous suit was dismissed, was, because it was brought in the 
name of the wrong person, not from dofoot of jurisdiction, or 
from any cause of«a like nature* ^ 

BAJENDBO KISHORE SINGH U. BUL^Y MAHTON ... VII ... 367 

Time for presentvng Plaint — Beng. Act VIII of 18G9, s. 31 — Lwit- * 

tation Act {XV of ISll), s. 5. The provisions of s. 5 of the 
Limitation Act (XV of 1877) apply equally to suits under the 
Bengal Bent Act (Beng. Act VIII of 18C9). • 

In a suit for rent, where it appeared that a deposit had been • 

made in Court under the x>ro visions of the Bengal Bent Act 
" - (Be^g. Act VIII of 18G9), and that the six months allowed by 
s. 31 of that Act for the purpose of instituting a suit had ex- 
pired on a day when the Court was closed for an authorized 
* holiday, but that the plaint had been filed on the first day the 
• Court re-opened — 

Held, that the provisions of s. 5 of the Limitation Act (XV of 
1877) .applied to such cases, and that, consequently, the suit 
was not barred. 


KHOBHELAIi MAHTON V, GUNESH DUTT, alias NANHOO SINGH 
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See Administration 
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See Execution Proceedings 
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See Execution of decree 
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See Principal and Agent ... 




VII ... 

664 

See Res Judicata 
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Appeal, Time for — Final Order — Review — Civil Procedure Code 
(Act X of 1877), s. 206. Any order made upon an application 
for a review of judgment, except an order absolutely rejecting 
the application, becomes, it in any way modifies or alters 
the original order, although the modification or alteration ex- 
tends only* to the rectification of a clerical mistake, the final 
order in the case ; and the party aggrieved by the original 
decree is entitled, although the modification or alteration was 
made in his favour, to treat the order upon review of judgment 
as the final decree or order in the case, and if it was made by a 
Court, an appeal from which lies to the Court of a District 
Judge, he is entitled to prefer his appeal at any time within 
thirty days from its date, * 

When an application for a review of judgment is made upon 
several 'grounds, one of which refers only to the question of 
adjudication of costs, and the Court to whom the application 
IS made holds all the other grounds to be untenable, but is of 
opinion that there has been a clerical mistake in that part of 
its order or judgment which refers to costs, it may reject the 
application absolutely and permit the applicant to apply, under 
s. 206 4)f the Civil Procedure Code, for a rectification of the 
clerioal^mistalw ; but if*it does |K>t do but, on the appliea- 
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tion for a leviow of judgment, amende the olerioal mistake in 
its original order, the decree drawn up in conformity to this 
order becomes the final decree, and an appeal will lie 
against it if brought within the time prescribed for bringing an 
appeal against any other similar deoree» 

JOYKISHBN MOOKEBJfiE V, ATAOOR BOHOMAN ... 

8uU for Arroarti of Eewt—Beng. Act VUI of 1869. The last day 
on which a suit for ^he recovery of arrears of rent can be 
instituted under s. 29, Beng. Act VIII of 1869, is the last day 
of the third year from the close of the year m which the rent 
^ became payable. 


OAL. 


VI ... 


The word ** arrear ** in that section means rent in arrear.** 


K ASHIKANT BHUTTACHARJI tr. ROHINIK ANT BHUTT ACHARJI VI . . . 

gr 

Smt to recover possession of Land dahen by Mumapal Commis- 
sioners— Beng. Act III of 1864, s. 87. Section 87 of Beng. 

Act III of 1864 IS applicable only in those cases where the 
plaintif! claims damages or compensation for some wrongful 
act committed by the Commissioners or their officers, in the 
jezercise, or honestly supposed ezorcise, of their statutory 
powers. 

The notice in the earlier part of the section is meant to give the 
defendant an opportunity of making some pecuniary amends 
for the wrong without incurrmg the cost of litigation. 

Ohundeb sikhur Bundopadhya V. Obhoy Churn bagchi. VI ... 


Possession^ 8mt for — Limitation Act (XV of 1877), sched. m, 
art. 47. In a dispute between A and B concerning the 
possession of a certain taluq, the Criminal Court made an 
order under s. 580 of the Code of Criminal Procedure retaining * 

B in possession ; and this order was, in a proceeding under 
SB. 295, 296 of the Code of Criminal Procedure, confirmed by 
the Court of Session. Heldf that a suit by A for the recovery 
of the land must be brought within three years from the date 
of the Magistrate’s order, and not from the date of the order 
passed by the Court of Session. 

Article 47 of sched. li. Act XV of 1877, refers to immoveable as 
well as moveable property. 

KANGALI CHURN SHA V. ZOMURRUDONNISSA KHATOON ... VI ... 

Suit by Mortgagee for Possession after Foreclosure — Limitatum 
Act (IX gf 1871), sched. n arfs. 135, 145. In a suit by a 
mortgagee to obtain possession after foreclosure instituted more 
than twelve ^^ears after such mortgagee hsid, fipon default, be- 
come, under the words of the deed, entitled to possession, but 
within twelve years of the date of the expiry of the year of 
grace granted under the foreclosure proceedings, held^ under 
a. 145 of the Limitation Act, IX of 1871, that the period of 
limitation must be calculated from the date of the expiry of 
the year of grace, and not from the time when the default was 
first made. 

BUBMAMOYB DASSEB Y. DINOBUNDHOO GHOSE ... VI ... 

a 

See BENG. ACT gVIII OF 1869, s. 58. SALE BY SHERIFF IN 
Execution of Deobee» Under-proprietary bight in 
OUDH* Eabement ... ... ... VI ... 


IX OP 1871— 

8. 20. Achnowtedgmentr^Sip^^ Pf Act— BevivaZ of Bight to suo— 
Authorised Agint’^^gna1ur&-^^(Hvil Procedure Code (Act VIII 
of 1852), 8. 4.. Th^ htw of limitation governing a suit for a 
debt, is that law wliKdi is in fores at the date of its institution. 
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Idndtetton Aoi— 

Ab fa* M ngtnds debts, the Indian lai^g of limitation merely bar 
the remedy, but do not extinguish the right. 

Acknowledgments which under Act XIV of 1869 were insufficient 
to keep alive a cause of action, because they were signed only 
by an agent, held to be sufficient to sustain a suit on the same 
cause of action under Act IX of 1871# 

Where a series of acknowledgment of a debt have been made, 
each within three years of the one next preceding, and the first 
of the series has been mode within three years ofithe date on 
which the debt was contracted, a suit for the recovery thereof 
is, under Act IX of 1871, in time, if instituted within three 
years from the date of the last acknowledgment. 

Discussion as to who is an authorized agent, what is a sufficient 
signature, and what amounts to a sufficient acknowledgment, 
within the meaning of s. 20 of Act IX of 3871. 

Under B. ^ of Act IX of** 1871, the authorized agent may sign 
either his own name or that of his principal. 

Mohesh liAii V. Busunt Kumabee ... ... ... VI ... 
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ss. 24, 27. See USER ... ... , ... ... vi ... 894 

8. 27. See RIGHT OP PRIVATE PERRY ... ... VI ... 608 

SOHED. II, ART. 15. The period of limitation prescribed by art. * 

15,^ohed. ii, Act IX of 1871, for a suit to set aside an order 
jof a Civil Court, does not apply where the order simply 
amounts to a declaration that the Court considers it has no 
jurisdiction to act in the proceeding before it. 

Kbistodasb KUNDOO V. Bamkant Roy CHOWDHRY ... VI ... 142 


ART. Part V. See User ... ... ... vi ... 394 

arts. 136, 145. See LIMITATION ... ... VI 56« 

ARTS. 143, 146, See SUIT FOB POSSESSION ... ... VI ...* 726 

SCHED. II, ART. 167. The period of Imitation within which 

application must be made for execution of an order for costs 
passed by the High Court, when rejecting a petition for leave 
to appeal to the Privy Council, is that specified in schod. ii, art. 

167 of Act IX of 1871. 

HURBO PBRSHAD ROY CHOWDHRY W. BHUPENDRO NABAIN 

DUTT ... ... ... ... ... VI ... 201 


XV OP 1877— 

B. 2. See ALIENATION ... . . ... VII ... 467 

s. 6. See LIMITATION ... ... ... VH ... 690 

s. 7. See LIMITATION • ... .. ... ... VII ... 137 

s. 10. See TRUSTg ... ... ... ... vil ... 772 

8.14. See Limitation ... ... ... ... vii ... aei 

SB. 14 and 22. See JURISDICTION — ... ... VII... 284 

s. 17 — Bight of employer to call on manager for Account— ’Accrrml of 
right on death of manager against represef\fatives. A manager is 
bound to account to his employer whenever he is called upon 
to do so under reasonable circumstances. ^ 

On the death of such manager a fresh right to an account accrues 
to the employer as against the manager’s representatives. 

In a suit fof an account accruing to the employer on the death 
of his manager, limitation will not commence to run until 
administration has been taken out to such manager*s estate. 

LAWLESS V. The Calcutta Landing -aot shipping co., 

LDf The Calcutta Landing and Shipping Co., ld., v. 

LESS ••• * **# *** ... VII 
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LiifiAtotion Act— {(^tinued) 

X OF 1877. — (continued.) 
s. 19. 866 AcknowiiEdqment of Debt 
SB. 20, AND 22. See PARTIES 
s. 26. See Easement 
s. 26 AND ILLS. (fe). See EASEMENT ‘ ... 

SCHED. II, ART. 11, See GOODS SOLD UNDER EXECUTION 

CL. 64. See PROMISSORY NOTE 

CL. 127. See ALIENATION 

ART. 165. See DEGREE FOE SALE 

Arts. 167, 169, 177, 179, And I 80 . See EXECUTION OF Decree. 
ART, 176. See Arbitration ... 

ART, 179. See EXECUTION OF DECREE ... 

#80HBD. II, ART. 47. See LIMITATION ... 

ART. 66. See BOND 
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SCHBD. II, ARTS. 66 AND 116.* Registered Bond— Compensa- 
tion for Breach of Contract. A «uit to recover money due upon 
a registered bond is a suit for Compensation for bieach of 
contract in writing registered, within the meaning of art. IIC 
of sched. ii to Act XV of 1877, and must be brought within 
six years from the time when the period of limitation would 
begin to run against a suit brought on a similar contract 
not registered. , t 


NOBOGOOMAR MOOKHOPADHAYA V. SIRU Mullick ... VI ... 


ART. 86. See ACKNOWLEDGMENT OP DEBT ... ... V^ ... 

ARTS. 99, 132, Suit for Share of Government revenue^ and foi 
declaration that estate is charged with amount. A suit for 
recovery of Government revenue, which the defendant was 
bound to pay, but which has been paid by the plaintiff to save 
the whole estate from sale, whore the plaintiff asks to have the 
amount so paid made a charge on the portion for which he , • 

paid it, is governed by art. 132, and not by art. 09 of Act XV 
of 1877. 


RAM Dutt Singh v. Horakh n^rain Singh ... 

Art. 120. Breach of Covenant in a Lease The defendant took 
certain land from the plaintiff under a registered lease, which 
contained a clause prohibiting the defendant from digging a 
tank on the land without the plaintiff’s permission. The 
defendant having, nevertheless, constructed a tank without 
such permission the plaintiff brought a suit to compel him 
to fill up the tank, or, in case he should fail to do so, for 
compensation. 

Held, that tl^ period of limitation applicable to such a suit was 
art. 120 of sched. ii of the Limitation Act. ^ 

KEDARNATH NAG v. KHETTURPAUL SRITIRUTNO ^ ... 

ARTS. 142, AND 144. See PERMI8SIVE OCCUPATION 

ART. 178. See Al»PLICATION FOR PROBATE 

Application to revive a case and restore it to the Board After a 
decree had been made in a 8U]t,4he case was, in 1875, struck out 
of the Board for want of prosecution. No steps were taken to 
have it restored. In 1879 •both the plaintiff and defendant 
died. In the same year the heirs of the plaintiff instituted a 
suit against the administrator of the defendant for the purpose 
of having the decree m the original suit carried out. This suit 
was dismissed by the Court of first instance under s. 13 of the 
Code of Civil Procedure, but tb<> Appellate Court, holding that 
the original suit was subsisting and might be reconstituted, 
directed that the plaintiffs should be allowed to amend their 
plaint by putting it into the form of a petition under s. 372 of 
the Code. On a petition by the plaintiffs praying that the 

original suit n^ht be revived and restored to the B^td. 
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Limitation — {concluded.) •• *• 

XV OB’ 1877 — (conVmmd.) 

Held, that the application was not barred under art. 178 of 
ached, ii to the Limitation Act of 1877. 

Even if art. 178 was applicable, the application would not bo 
barred, limitation running from the time when the suit was 

. allowed to be reconstituted. 

The Legislature did not intend to include in the Limitation Act 
every application to a Court with reference to its qjvn list of 
causes, such as applications to trasfer a case from one Board lo 
another, to transfer a case to the bottom of the Board, change 
of attorneys, and so forth. ^ 

GOVIND OHUNDER GOSWAMI V. Runqunmoney ... VI ... 60 

SCHED. II, ABI^. • 179. Execution of Jo%nt decree against 
tioo or more Defe*idants. In a s^i? for possession 

of land brought by A against B, C, and D, a decree was 
passed on the 14:th of April 1874 for possession and costs 
against B, O, and D jointly. This decree was afterwards 
reversed on an appeal by B, who alone claimed the property. 

A then preferred a special appeal to the High Court , and on 
the 29th June 1877, the decibioii of the Judge* was reversed, 
and the decree of the Court of first instance restored. 

, On the 30th December 1878, A applied to the Court of first 
instaffbe for execution to issue against C and D for the costs 
specified in the decree passed on the 14th April 1874. G and X> 
m successfully objected in the Court of first instance and the lower 
Appellate Court that more than throe years having elapsed 
* since the date of the decree, the decree for costs could not 
be executed, the application for execution being barred by 
art. 179, of sched. ii of Act XV of 1877. Held, on appeal to ^ho 
High Court, that, inasmuch as B's appeal had related to .he 
whole case, and the decree obtained by him dismissing the 
suit would, if not reversed, have deprived A of his right to any 
costs at all, A, upon succeeding in getti/2g the original decree 
restored upon special appeal to the High Court, was entitled to 
execute such restored decree at any time within three years of 
the order of the High Court. 

MULLiICK AHMED ZUMMA alias TETUB V. MAHOMED BYED. VI ...' 194 

ART. 179, CD. 4. See EXECUTION OF DECREE ... ... VI ... 613 

ART. 180, Sec Revivor ... ... ... ... VI... 604 

Loss — • 

OF INSTRUMENT. See EVIDBNCB ... ... ... VII ... 98 

• 

Lower Court— • 

IMPROPER RECEPTION OP EVIDENCE BY. Sec SECOND 

APPEAli ... ... ... ... ... VII ... 898 

Lunatio — 

APPEARANCE BY. See APPBABANGE ... . ... ... VII ... 343 

ILL TREATMENT OF. See ACT XXXV OP 1868 ... ... VI ... 589 

Hahomedan Law — 

Husband and Wife — Maintenance — Decree for past Maintenance, 

In a suit for maintenance by a Mahomedan wife against her 
husband, where there was no decree or agreement for mainr 
tenance before suit — held, reversing the decision of the Court 
below, tAt the decree should not have awarded past inaints- 
nance, b^t that maintendnoe 8h<^d have been made payable 
onlytrom the date of Ihe decree. 







Hal— ‘ 

sure TO HAVE LANDS DECLARED. See ONUB OF PBOOF... 

Male Deoendants— 

RESTRICTION OF GIFT TO. See HINDU LAIF ... 

HuuMfer- * , 

DEBTS DUE BY. Bee ADMINISTRATION ... ...» 

LIABILITY OF, TO ACCOUNT. See LIMITATION ACT, XV OF 

OF ENWWBD property, ‘injunction AGAINST. See 

BBLBHOUe BSNSOWMBNT 

Mantotoey lajuuitifNi— , « 

8(»e ANCIBNT LIQHXS ... ... >. 
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Tli«,S9ii^fbiftaf,|iu^ aot betwewn mort- 

t&e mortgasor wfio Bold mete 
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MftlShiiiiaii.lA — tcofUifimd.) 

JSMt also, that tatute maiutenanoe should have been given only 
during the continuance ot the marriage, and not during the 
term of the plaintifi^s natural life. 

ABBOOL Futtbh MOUBVIB v. Zabunnbssa khatun ... 

SHUH SCHOOL— 

Minors — Custody — Mother. According to the Shiah school of 
the Mahomedan law, a mother is entitled to the custody of 
her female children, unless she has been guilty of unohastity. 

IN THE MATTBB OF HOSSEINI BEGUM, AN INFANT ; AND 
IN THE MATTEB OF AOT X OP 1876 

Wagf^ConstructUm of Deed of Endowment — Settlement on Person 
and his descendants to three generations ^ and afterwards to 
Charity^Appropriations of Property by Settlement, A Mahome- 
dan settled a portion of his immovable property as follows : — 
** I have made waqf of the remaining four annas in favour of 
I my daughter B and her descendants, as also her descendants’ 

descendants' descendants, how low soever, and when they no 
lonmr exist, then iu favour of the poor And needy. ’ ’ Held, this 
setUement did not ornate a jralid waqf. 

^ To constitute a valid waqf, there must be a dedication of the pro- 
perty solely to the worship of God or to religious or charitable 
purposes. 

Semble . — ^Appropriations in the nature of a settlement of property 
on a man and his descendants can only be treated as legitimate 
appropriations under the designation of waqf, where the term 
s^ukah is used. 

I&ven supposing they could bo so treated, it would be necessary, 
in order to validate a waqf by making a settlement of property 
on hims^f or his descendants, for a man to reduce himself to a 
state 01^ absolute poverty. • 

MAHdki^D HamidudeiA Khan 9 . Lotfud huq 

* 

HaintenanoG — 

See Mahomedan law 
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Material Ippegularity— 

Setting aside sale — Dissiuidtiig purchaser from bidding — Civil 
Procedure Code (Act X oj ISll), s. 811 — heave to bid — Decree- 
holder related to manager of defendant. When liberty is given 
to a decree-holder to bid at the sale of the judgment-debtor’s 
property, he is bound to exercise the most scrupulous fairness in 
purchasing that property , and if he or his agent dissuades others 
from purchasing at the sale, that of itself is a sufficient ground 
why the purchase should be set aside. 

Where a decree-holder was joint in family with the jnanagor of 
an infant defendant, and the defendant’s property was to be 
sold in execution of the decree — 

Held, that the decree-holder ought not to be granted leave to 
purchase at the sale, because any purchase made b> him would 
be for the benefit of the family of which the manager of the infant 
defendant one of the members , and it* would in fact be a 
purchase by an agent of the property of bk principal. 

WOOPENDRO NATH SIRCAR V, BROJESdRONATH MUNDUL... VII ... 


See Execution ... 

Execution of Decree 
EX ECUTION-S A L E . . . 

Sale in Execution of Decree 
SALE of Under-tenure 
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Measurement— 

OP LA#DS, ENFORCING ATTENDANCE OF WITNESSES FOR. 
SeeBENG. ACT VIII OP 1869, ss. 38 AND 40 
• SUIT FOR. See RE8 JUDICATA 
See Surrey 

Merger- 

See Ex^uTiON OF Decree ... 
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Mesne Profits— 

Civil Procedure Code (Act VIII of 1859) H,4t69—Certtiicate of Sale 
The possession, with mesne profits, of land comprised in a zur- 
i-peshgi lease of the year 1851, was decreed to the zur-i-peshgi- 
dars in 1860 ; and litigation as to their rights under the lease was 
carried on till 1874, when, after their deaths, it ended m favour 
of their representatives. In 1869, one of the parties to that 
litigation obtained a decree for money against the zur-i- 
peshgidars ; and in 1874, in execution of this decree, all the 
right, tittle, and interest of the representatives of the latter, in 
the lease of 1851, was sold to a third party. 

(reversing the decision of the High Court), that the rigblf 
to the mesne profits awarded by the decree of 1860 did not pass 
by the sale, but remained m the representatives. 

GANESH IjAL TBWARI V. SHAMNABAIN ... ... Vt ... 

See Execution-Proceedings ... ... ... VI ... 


Minor — 

Infant — Next ft tend — Costs of Minor — Necessaries — Contract Act 
(IX of 1872), s, 68. Where a suit has been lg*ought against a 
minor,, the effect of which, if successful, would be to deprive 
the minqr of his property, the costs of successfully defending 
that suit on his behalf may, when his property is m the hands 
of the Receiver of the Court, be recover^ from the minor as 
necessaries, in an action brought against him by his attorney. 

WATKINS V. DHUNNOO BABOO ... ... ... VII 

CUSTODY OP. See MAHOMBDAN LAW, SHIAH SCHOOL - ... Vll ... 

BIGHT OFe TO SUE. SEE LIMITATION ... ... VII ... 

SANCTION BY COURT OP COMPROMISE ENTERED INTO BY. 

Se«iCO«FBOMI8E • ... * ... ... VI ... 
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Minorus — 

PBOPERTy, LEASE OF. See ACT XL OP 186«, 

s. 18 

I.L.B. OAL. 

VI ... 

FACn. 

16X 

Mistake— 

AS TO MATERIAL FACT. See COMPROMISE 
PAYMENT UNDER. See ARREARS OP RENT 

- 
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Hitakshara — 

See HINDU LAW. ACT XXXV OP 1868 

« 

• 

VI ... 

il9, 135, 
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Mixing Trust Funds with Money of Trustees — 

Sbe BREACH OP TRUST 


VI ... 

70 

Mofhssil— 

PROCEDURE ON TAKING ACCOUNTS IN. See 
AND agent 

SMALL CAXTSE COURT ACT. S, 21. See REVIEW' 

Principal 

VI ... 
VI ... 
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236 

Mohunt— 

REMOVAL OP. See REVOCATION OP PROBATE .. 
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Mohurbhunj — 

See Tributary Mbhalk 
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Money* Decree — 

A/ot tgage bond — Subsequent suit by mortgetgee to enfm'ce his lien 

(m the lyropert^i mortgaged. The plaintiff, a mortgagee of , 

certain specific property, given as security for an advance, 

obtained a money -decree against the representatives of his 

debtor. A third person, having a claim against the same 

debtor, seized and attached the specific property mc-rtgaged to 

the pli^tifi, and sold it to A, who had notice of the plaintiff's 

lein. l^e plaintiff then brought* a suit against A and the 

representatives of his debtor, to have his hen declared and 

debt satisfied. 

Held, that, notwithstanding the plaintiff's previous money- 
decree, he was still entitled to enforoe his lien against the 
property pledged. 

RAJKISHORE SHAHA V. BHADOO NOSHOO ... ... VII ... 78 

See Mobtgage-Bond ... ... VII f., 714 

See Mobtoaook and I^ortgagee ... ... ... VII ... 677 

PAID UNDER COMPULSION— 

A mortgagee of two separate properties became by purchase the ^ 
owner of the equity of redemption of one of them, and of this 
property the value was so proportioned to his payments that 
the mortgage-debt was in effect satisfied. This mortgagee, 
however, obtained a decree and prder in execution for the sale 
of the other property, on which his mortgage was the second. 

Of the latter property, the p^fiin tiffs, who also represented the 
first mortgagee, had become purchasers, and they filed objeo- « 
tiona to the sale. These were disallowed, and they thereupon • 
paid into Cc^hrt money sufficient to satisfy the decree in order 
to prevent f^e sale. 

Held, that this was not a voluntary payment, nor a payment of 
money oquilahfy due ; but one made under compulsion of law, 
i.e., unde'r'jpre^Ure of execution-proceedings. And held, 
that this nughi rboovered in a suit for a money-decree, the , & 
remedy not l^ing ocmfined^ to the execution-proceedings. 

DULI0HAKi)^V.BAMElElHBNBm<3(b ... ^ ... o , ... 648 
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Sale or Foreclosure — Limitation — Adimse Posmtsston. Tu 18^43 
the trustees of a marriage Hettlement invested the trust-funds 
jn the mortgage of a house and premises at EntalJv in the 
neighbourhood of Calcutta. ‘ The mortgagor was the first 
tenant-for-life under the settlement, and it was agreed that he 
should bo entitled to remain in the house as long as he pleased, 
the rent of the premises being set-off against the income of the 
trust-funds to which he was entitled under the settlement. 

In execution of a money-decree against the mortgagor, his 
right, title, and interest in the premises were purchased by 
the judgment-creditor, a lady who, at the time of execution 
and sale, lived in the mortgagor’s house. After the purchase, 
all parties continued to live in the house as before. The mort- 
gagor died on the 14th of August 1867, and on the 13ih of 
August 1869, the present suit foi sale* or foreclosure wa^^ 
instituted by the plaintiff, in whom tlye legal and bcnchcial 
interest m the trust-funds had become^vested. 


JJeUl, that the position of the judgment-creditor under the sale 
of 1866 was not adverse to the plaintiff or those under whom he 
claimed ; that the suit was not barred by limitivtioii, and that 
plaintiff was entitled to a decree for sale. ^ 

Form of decree in a suit for foreclosure or sale ui the niofussil, 
where the mortgage is in the English form, and all parties 
c^cerned are English. 

MANLY V. PATTEH80N ... ... ... ... VIT 


• See PRIOEITY 

DURING INPRUCTUOUS ATTACHMENT. See Rek JudicTA... 
• OF ANCESTRAL ESTATE BY FATHER. Sec HNDU LAW, 
MITAK8HARA 

OF CHAATELS. See INSOLVENT ACT, s *23... 

OF FAMILY PROPERTY. Bee HlNOC LAW 

POWER TO SELL OR. See PO\VRR-OF- ATTORN KY... 

RIGHT TO REX^IEEM. See ATTACHING CREDITOR ... 

• 

BOND— 

See Onus Pkobandi 
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Coue^iant not to Lease'— Lease of Pi ofjcrty moi (gaged— Sint to set 
aside Lease, A mortgaged certain property to B. agreeing, 
amongst other things, not to grant in zurpeshgi or mortgage 
the property to any one so as to cause any difhculty in the 
realization of the money advanced under the mortgage-bond. A 
subsequently leased in zurpeshgi part of the property Id C. B 
obtained a sale-decree against A on his mortgage, and at the 
sale himself became the purchaser of the property . He then 
brought a suit against C to set aside the zurpeshgi lease, and to 
obtain kjias poSsession. Held, that the covenant in the mort- 
gage-bond merely created a personal liability between A and B., 
and that the sale under B’s mortgage-dersrcc did not put an 
end to the zurpeshgi lease or affect the interests of the zui - 
peshgidar ; that B’s suit against C was wrong in form ; and 
that his prdper course was to sue to have*his right dec^lared to 
sell the property in satisfaction of his mortgage-debt, so as to 
give the zurpeshgidar an opportunity of reddbming. 

RADHA PEBSHAD MISSER V, MONOHUR DAB ... ... VI .. 

Money-Decree — Mortgage-Decree — Hale in Ejcecution— Mortgagee' s 
Lien. A mortgagee who elects to take a money-decree, and 
becomes himself the purchaser of the property mortgaged at a 
sale in execution of that decree, may bring a suit to enforce 
his lien against a person who purchased the right, title, and 
intent of the same debtor in the same property at a prior sale 
in elution of a prior money-decree. 

^NXENJOY MUI^i6K V, D#SSMONB|r DOBBEE ... VH 
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HortSlk^e — {continui&&*) 

DE CRE E— (continued . ) 

See Money-BbcbEE ... ... ... ... VII ... 78 

Sec MOETOAGOB AND Mortgagee ... ... ... Vll ... 677 

DECREE. See Execution ... ... ... VII ... 733 

See Execution Sale ... ... ... ... VII ... 723 

Sec Mortgage-Bond ... ... ... ... vil ... 714 

FOR ACCOUNT AND BALE — 

Takmg of Accounts — Wtthdtmval of ExecuUon^ptoceedtngs — Pt in- 
ciple on which accowits are to be taken, A mortgagee, who has 
obtained a decree for an account and sale, ih not entitled to 
^withdraw from the takmg of accounts in his cxecutiou- 
proceediugs, when those accounts appear to bo going against 
him. 

DOOLEB CHAKD V. Omda KHAIJUM aluli, Bahu SHUHIBU ... VI ... 377 

See Act VIII OF 1859, s. 7 ... * ... ... ... VI ... 142 

luort^gee— 

SUIT FOR P08SKSSION BY, AFTER FORECLOSURE. 

See Limitation • ..i ... ... ... vi ... 664 

LIEN OF See MOKTOAOK-BOND ... ... ... VII ... 714 

• SEIZURE OP PROPERTY IN POSSESSION OP. Sec DIS- 
TRESS ACT ... ... ... ... ... VII,... 372 

Mort^ajor and Mortgagee — 

Mortgage-bond — Money-decree — Mortgage-decree — f^ten—Sale m 
Execution-^Purchaser. Where a mortgagee obtains a decree i 

against hiH mortgagor for sale of the mortgaged property to 
satisfy his debt, he cannot sell that propertN reserving his own , 

rights over it, because it is for the ver> puriHisc of satisfying ‘ 
those rights that the sale is mado And if, iiistciid of obtaining 
a decree for the sale of the mortgaged propert}', the mortgagee 
obtains only a simple money <decrt^ and sells the moitgaged 
property under it, he is precisely in the same position .is far 
as his own interest is concerned, in either case, the purchaser 
at the execution- sale takes the property sold free from the 
mortgagee’s lion. 

But where the mortgagee puts up the mortgaged property for sale 
at a tune when the mortgagor has no longer any interest in the 
property, then nothing passes by the sale, and the execution- 
purchaser does not get any benefit from the fact that, previous - 
ly to the sale^ the mortgagee had a lieu on the proper t\ . 

RAMANATH DA8S V. BOLORAM PHOOKUN •... ... VII ... 677 

Mother, Right of- 

TO CUSTODY OP INFANT CHILDREN. Sec M.VHOMEDAN 
LAW, SHIAH SCHOOU ... ... ... ... VII ... 434 


Moveftble Property— 

OF HINDU, ADMINISTRATlbN TO Sec LeTTEHB OF Au- , 

MINISTRATION ... ... ... ... ... r VI ... 483 

♦ 

Mukhtarnama— 

Pardanishin wotmn — Extent of luibility — Account stated — Ex- 
^ planation of document In order to charge a pardanishin 
woman upon an, instrument or power purporting to have been 
executed by her, it is requisite that the person relying on such ^ 
a document shot^d give satisfactory evidence that 4 has been 
explained to, and understood by, hipr . c * ^ ^ 
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Hukhtarnama— (co»tmuc<;.) 
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A mukhtiirnama executed bv a pardauinhin woman appo’nted 
her husband to be her general mukhtar, and declared that ** all 
acts done by the said mukhtar, such as giviug and taking loans 
to and from others, executing on my behalf, getting executed 
in niy favour, deed of iibs:»lute sale, '* and so on, “ shall be 
accepted by me.” 


It was sought to render the princiiial liable, on an account stated 
by her husband as her mukhtar so empowered, for a«dobt, with- 
out proof that the money constituting it h»ul Ijocn borrowed on 
her account. 

Held, on the consti uctioii of the mukhtarnama, that the niukh- 
tar had no authority to bind her by such a statement of 
account, whatever authority he might havt!*h4id to bind her by 
ail actual borrowing of money on W behiiJf. 

• 

No implication of authorit> iii the mukhtar to bind the wouiiiii 

by his stated account had arisen from the carrying on of a course • 

of business. Accordingly, when the evidence of express authority 
failed, the statement of acicount by thoinukhtaL was msulheieiit 
to render the principal liable « 


No evidence was given of the items lent, st) as to estabJish an # 

indebtedness iiidepeiidciit of the aecoiiiit stated. 

SuftSHT L\L V. Mussamut Sheoiukat Koeu ... VII ... 245 


Mdktears' Act— 

6oc PLKADKKK AND MUKTKAKS’ ACT, Ss. 11 TO IJ .. ... VI ... 585 

Multifariousness— 

See JUHISDICTION ... ... ... . . ... Vll .. 739 


Municipal CommisBionerB— • 

SUIT TO RECOVER I’OSSEESSION OF LAND TAKEN IJY. 

See LIMITATION... ... ... ... , VI ... 8 

Mutual Benefit Society— 

Powet of Tuajoiiti/ to altei niU'.s — paifoieni of ik'mwn.s m 
Knfjlaml~-cul/ustftumf of payments m accotdantc mth talc of 
cjichange — Interest of suhsctibei to society. The U S F. 1* 

Fund, a Society established as stated m rule 2 of the Kules of 
the Socict} “ to provide for the maintcnanec of the widows aiitk 
children of those who shay subscribe to it upon the terms and 
eonditions specified below, or upon such others as may be 
determine^ upon*by the subscribers or by a majority of them,” 
bad, prior to 1850, passed a rule (88) that '‘widows, being 
incumbents on the Fund, shall be paid their pensions at any 
place they may desire, subject to the usual charges of remit- 
tance ; the pensions of children, being incumbents on the Fund, 
shall also be so paid, and on the same condition.” The sub- 
scriptions were then, and continued to be, paid in rupees and 
the pensions were calculated in rupees according to certam 
tables.* On being admitted, ct subscriber had to ” premise and 
engage to stubmit to, and abide by, the rules and ‘ bye- laws 
of the Institution ” (rule 22), and by rule 27 had to pay ** a 
fee equal to ten per cent, on the amount of monthly pension 
insured.” Rule & gave power to alter any existing rule by the 
duly recorded votes of a majority of the subscribers. In 1850, 
exchange between India and FiiigLaud being then about par, 
rule 3^ was rex>ealcd, and a new rule (41) was substituted for 
it, wmeh provided that ” inctur bents on the Fund shall be 
p^d tyoir annuities iif India a4 par, or^n Rurope at the fixed 
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MutttU BBMflt SooMty — (continued.) 

rate of two tihiUinga in the rupee/* On the firat July 1876, 
exchange being adverne on remittances from India to England, 
a rule was passed , which provided that ** incumbents on the 
Fund shall be paid their annuities in India in full, and those 
residing in Europe at the rate of exchange fixed for the official 
year by the Secretary of State { annuities already duo nr here- 
after becoming due on risks accepted before the Ist July 1876, 
shall be payable to incumbents residing in Europe at the 
fixed rate of two shillii^s to the rupee.** Exchange continu- 
ing to decline, on the Silnd May 1880, the Society, by the 
votes of 563 against 606 of the subscribers, p.x-ised the follow- 
ing rule : — “ Annuities already due, or becoming due before 
the 1st May 1880, on risks accepted before the 1st July 1876, 
shall be payable to incumbents residing in Europe at the 
fixed rate of two shillings to the rupee ; but all other annuities 
due, or becoming due, shall be p^id, if to meumbeuts in India, 
in full, and if to incumbents residing in Europe, iii Loudon, 
at the market rate of exchange/* 

The plaintiffs were the widow and children of F, a momber of 
the society, who was. admitted as a subscriber for the benefit 
of his widow in November 1871, for the benefit of his son iti 
September 1873, and for'thb benefit of his daughter in Novem- 
ber 1874. He commenced to pay an increased subscription 
for the benefit of his son in September 1878. He was not one 
of the majority who voted in favour of the rule of the 22nd 
May 1880, though he attended the meeting of subscribers. 

He died on the 26th June 1880, having, up to that time, duly 
paid his subscription to the Fund. In a suit in which the 
plaintiffs, who were residing in England, claimed to be paid 
their pensions there at the rate of two shillings in the rupee — 

Held, that F, had no vested interest at the time of the passing of 
the rule of the 22nd May 1680 ; that the plaintiffs were, with 
respect to their pensions, bound by the terms of that rule, which 
a majority of the subscribers had full powers to pass so as to 
affect the nominees of all existing«ubscribcrs, and therefore the 
suit should bo dismissed. 

Rule 41 gave an undue advantage to one class of subscribers, 
which was extra vires, and open to correction under rule 60 by 
a majority of the subscribers. The Society being one for the 
e<lual benefit of all subscribers, oven if rule 60 did not give power 
to adjust payments in accordance with the rate of exchange, 
such a power might lie implied for the purpoi^c of continuing 
the business of the Association. 
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Nazir’s Report— 
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Neoessaries— 
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Ne^^noe— 
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Notioe— 

See ANCIENT LIGHTS 
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VII ... 

45A 

See CONSTBUCTIVE NOTICE 

OP ENHANCEMENT. See CO-SHARRRR. Suit 

FOR 

VII ... 

199 

Enhancement op Bent ... 
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149, S48 

See ABBEARS OF BENT .. ... 

OP OBJECTIONS TO DECBEE BY BESPONORNT 

See 

VII ... 
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Principal and agent 
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654 

OP SUIT. See PUBLIC OFFICER 

TO COMPANY BY ASSIGNEE OP POLICY. See 

Life 

VII ... 
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Policy 
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TO QUIT— ‘ ^ • 

Ejectment of tenant holding o^er. There is no difference 
in law between the position of a rs'ot holding with- 
out a patta and that of one holding over, after the expiry of 
the term covered by a patta, with the consent of his landlord. 

Such a tenant cannot be evicted without a reasonable notice to 
quit being given ; and the relationship does not come to an end 
at the expiration of each year, without some act on the part 
of tke landlord and tenant jointly, or of either of them. 


Chaturi Sing v. Makund Lall 

VII ... 

710 

Notifioation— 

OP 7TH MAY 1872. See SETTLEMENT ... 

• • 

VII ... 

376 

Novation- 

See Salk by sheriff in Execi tion of Decree 

• 

VI ... 

366 

Nuisance — 

See EASEMENT ... 

VII ... 

665 

Objections to Decree— 

NOTICE OP, BY RESPONDENT. See PRINCIPAL AND 
AGENT 

VII ... 

654 

Obstruction of Light — , 

See ANCIENT LIGHTS 

VII ...' 

453 

• 

Obstruoting Wateroourse— 

See User 

VI ... 

394 

Oooopanoy-Right— 

See ESTOPPEL BY PLEADING ... « ... 

VI ... 

55 

IN ASSAM-. See RIGHT OF OCCUPANCY IN ASSAM ... 

e 

VI ... 

196 
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Offldal Trasiae— 

Bee Public OFFiCEB 

VII ... 

499 

OmlMion by Judge— 

TO NOTICE EVIEENCE. See CBABOE TO JUBT 

VII ... 

42 

TO BECOBO PBEUMWABY FBOCEEDINQ. See BBEACH 
oFemaPsACB... ^ ... • ...• 

VII ... 

885 



INDBX. 


xovi 

« 

4 

Ornu^ 


IX.B. CAI^. 


OF PTOOF* See SUIT FOB ENHANCEMENT OP RENT VI ... 

Suit to have certain lands declared mat — Document once received 
' without objection bit loirer Court, Where it is admitted that 
the defendants hold certain lands within the plaintiil*s zamin- 
dari, some at least of which are rent-paying ; the defendants, 

, if desirous of proving that anv of these lands are rent-free, are 
bound to give some 2 >rinid facie evidence of the fact, before they 
can call upon the plaiiitifi, the zamindar, to prove that the 
whole or any part of the lands are mal. 

An Appellate Coui^t has no right to refuse to admit on technical 
« grounds a document which has been received and read in the 
Court below without objection. 

AKBUR Alii V. Bhyea Lal JHA ... ... ... VT ... 


See LAUfDLORD AND tenant... ... ... ... VII.,. 

See LIMITATION ... ... ... ... ... VII ... 

See Recovery OP PosfiEBBiON ... ... ... VII ... 


PROBA^DI— 

Mm iga0e~bond — Proof of Execution and hon^ fides of transactimi 
— EvideTice — Recital in Instrument, Where a claim is made 
under an alleged mortgage against .i bond fide purchasoi for 
value, and the defendant puts in issue the genuineness of the 
transaction, the onus is upon the plamtifF of proving facte 
the bmid> fides as well as the actual execution of the mortgage ; 
and if the Court discredits the plaintiff’s witnesses as regards 
the bond fides of the transaction, it is at liberty to dismiss the 
suit, although the defendant gives no substantial evidence of 
fraud. 

. • 

A recital in a deed or other instrument is m some cases conclusive 
and in all cases evidence as against the parties who make it, 
and it is of more or less weight or more or less conclusive against 
them according to circumstances, ft is a statement deli berate) n - 
mode by those parties, which, like any other statement, is 
always evidence against the persons who make it. But it is no 
more evidence as against third persons than any other state- 
ment would be. 

BBAJESWARR PEBHAKAR V. BUDHANUDDl ... ... V3 ... 


Optional Registration— 

See BUQIHTB.TION ... ... ... ... VII ... 

Order and Dtopositlon — * 

Indian Insolvent Act, 11 and IS Vwt,, c, 21, s, 28. Where goods* 

* are in, the order and disposition of any person under such cir- 

cumstances as to enable him by means of them to obtain 
false credit, then the owner of the goods, who has permitted 
him to obtain false credit, musl; suffer the penalty of losing 
such goods for the benefit of those who have given the credit. 

^ IN THE Matter op T. H» Marshall, an Insolvent ... .Vli ... 

(hwl Agreement. 

SVIBRIIGB of. Bee SPBOiFic I^bfobmancb ... ... VI ... 

ri'- I* 

' '• S!* 'OFFlCSK- , 

/ Pomti of gucBtionthe legqfUy of^tch Order, . 

^ r . ^o«fr ina|(esim order of ^ • 


PAOB. 

543 


666 

582 

225 

591 


268 

570 

421 

534 








